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I NDEHX
WITNESS: GARY HARPER
EXAMINATION BY: PAGE
MS. BERESFORD 5
EXHIBTITS
Exhibit identification within the transcript is
flagged with "[EXH]" as an identifier.
EXHIBIT DESCRIPTION IDENTIFIED MARKED
1 San Altes - Lemon Grove, LLC's 7 102
Notice of Deposition of Gary
Harper and Request for
Preoduction of Documents
[EXH-1]
2 E-Mail from Gary Harper to Ben 18 102
Anderson, et al., dated
7/23/14 [EXH-2]
3 City of Lemon Grove Notice, 20 102
Stop Work/Notice of Violation
dated 2/2/14 [EXH-3]
4 City of Lemon Grove Notice, 33 102
Stop Work/Notice of Violation
dated 2/4/14 [EXH-4]
5 City of Lemon Grove NPDES 44 102
Stormwater Program Construction
Stormwater Compliance Inspection
Form dated 12/8/14 [EXH-5]
6, City of Lemon Grove Notice, 47 102
Correct Work dated 12/9/14
[EXH-6]
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EXHIBIT DESCRIPTION IDENTIFIED MARKED
2 7 City of Lemon Grove 56 102
Administrative Citation dated
3 1i2/11/14 [EXH-T7]
4 8 CRWQCB, San Diego Region - 62 102
Watershed Protection Program
5 Facility Inspection Report
[EXH-8]
©
9 Letter from CRWQCB, San Diego 68 102
7 Region to Ben Anderson dated
12/19/2014 [EXH-9]
8
10 City of Lemon Grove Notice, 71 102
9 Correct Work dated 3/24/15
[EXH-10]
10
11 City of Lemon Grove 80 102
11 Administrative Citation dated
10/22/15 [EXH-11]
12
12 City of Lemon Grove 83 102
13 Administrative Citation dated
11/6/15 [EXH-12]
14
13 E-Mail from Tad Nakatani to Gary 97 102
15 Harper and Malik Tamimi, dated
9/16/15 [EXH-13]
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SAN DIEGO, CALIFORNIA; MONDAY, DECEMBER 28, 2015
8:28 A.M.

GARY HARPER,
having been first duly sworn, was

examined and testified as follows:

EXAMINATION
BY MS. BERESFORD:
Q. Good morning, Mr. Harper.
A. Hi.
Q. My name is Linda Beresford. And I'm one

of the attorneys for San Altos, Lemon Grove, LLC, in
the matter of the Administrative Civil Liability
Complaint Number R9-2015-0110, involving the Regional
Water Quality Control Board. And I'll be taking your
deposition today.

Could you please state your name and spell it

for the record.

A. Gary Harper. G-a-r-y, H-a-r-p-e-r.

Q. Have you ever had your deposition taken
before?

A. Yes.

Q. About how many times?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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A, Once.
Q. And when was that?
A. About a month ago.
Q. What was that about?
A. Thaﬁ was two manufacturers, one was suing

the other for proprietary product.

Q. Interesting. And did you appear as an
individual or as on behalf of the City of Lemon Grove
in some capacity?

A. On behalf of the City.

Q. OCkay. Well, then, you should be pretty
familiar with the ground rules for depositions. But
I'll go over them again today just so that we're all
on the same page.

So you are here today appearing under ocath. We
have a court reporter taking down everything that we
say. So it's important that you answer questions
verbally, as in yes or no, as opposed to nodding or
shrugging the shoulders or something like that.

Does that make sense?

A, Yes.

Q. Great. And in order to have an accurate
transcript, it's easier, again, for the court
reporter if we try to only have one person speak at

the same time. So if you could let me finish my

HUTCHINGS LITIGATION SERVICES -~ GLOBAL LEGAL SERVICES
800.697.3210
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question, and then try to answer at that time. And I
in turn will also do my best to not speak over you
when you are speaking, okay?

A. Yes.

Q. Please feel free to take a break at any
time. Just let me know when you need to do that, or

if you want to confer with your attorney at any time.

My only request is that if you have -- if I've asked
you a question, to please answer the question before
we take a break; is that fair®

A. Yes.

Q. And finally, I apologize, but I do have to
ask, have you taken any medication today, or is there
any other reason why you can't give your best

testimony today?

A, No.

MS. BERESFORD: Thank you. So this will be
Exhibit 1.

(Exhibit Number 1 was marked for

identification.)
BY MS. BERESFORD:

Q. That is Exhibit 1. That is a -- have you
seen that document before?

A. Yes.

Q. There are multiple pages. Can you flip

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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1 through all of the pages.

2 A. Okay.

3 Q. Have you seen that document before?

4 A, Yes.

5 Q. Canvyou describe what it is.

6 Al It's a order for me to come and give my

7 deposition, and review records of e-mails and

8 correspondence regarding San Altos.

9 Q. Great. Did you do anything to prepare for

10 today's deposition?

11 A. The only thing I did was collect all of

12 the e-mails from San Altos Company, and the e-mails

13 to the San Altos Company from me and fellow

14 coworkers. ﬁ
15 Q. Did you talk to anybody about the §
16 deposition before today? %
17 A. Yes.
18 Q. And who did you talk to?

19 A. I talked to almost everybody at work.
20 Q. And who i1is that?
21 A. I talked to Leon, who is going to give his §
22 deposition later on; Malik Tamimi; Stephanie Boyce. ~
23 I talked to Jim Lough. I spoke with -- I spoke
24 briefly to Taylor -- Tyler Sandstrom, who works for
25 San Altos. That's it.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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Q. Ckay. What did you discuss with Leon?
A. That I had an 8:30 appointment here; and

he had a noontime appointment.
And that was it?
Pretty much, yeah.

How about with Mr. Tamimi?

S

The same thing. He was helping me get all
of the records that was asked for in the deposition,

all of the Notices of Violation and the Citations.

Q. Did you talk about the case itself at all?
A, No. No.

Q. And who is Stephanie Boyce?

A. She's an Engineering Tech III at work.

Q. And what did you talk about with her?

A. Pretty much that I had to be here on the

28th, which this whole week we have off for
Christmas. She was going to take off for a week, and
I was going to be here.

Q. Well, I apologize for that. We did not
dictate the schedule, so it's unfortunate. BRut thank
you for coming today.

We know that Mr. Lough produced a lot of
documents to our office in response to the request to
the City of Lemon Grove. Do you know if there are

any documents that you have that you specifically did

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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1 not produce for any reason?

2 A. No.

3 Q. All right. Let's do a little background
4 discussion starting with your education. Did you

5 graduate from high school?

o A, Yes.

7 Q. And where was that?

8 A. Will Crawford High School, San Diego.

9 Q. Did you go to college?
10 A. Yes.
11 Q. And where was that?

12 A. University of California at San Diego.
13 Q. When did you graduate or did you graduate?
14 A. 1999.
15 Q. And what was your degree?
16 A. Literature.
17 Q. Do you have any other degrees?
18 A. I do not.
19 Q. OCkay. Can you tell me what your first job
20 was after you graduated from college?
21 A. I worked for my girlfriend's parents'
22 friend's engineering company.
23 | Q. We'll just say you worked for an
24 engineering company.
25 A. Okay.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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Q.
A,

University in special inspection. And then I went to
work for the City of Poway as an engineering

inspector.

What was the name of that?

Lien,

L-i-e-n, Engineering.

And what did vyou do for them?

I was a shipping clerk.

The things we do for love, huh?

Yeah.

And how long did you work there?
About a year.

Okay .

Yes.

So it was approximately 1999 to

And what did you do after that?

I took classes at the San Diego State

I'm sorry. I got my certificate in

special inspection. Then I went to work for a

company called CTE. I don't know what the initials

stand for.

I worked there for six months. 2And then

I went to work for the City of Poway.

Q.

When you were in classes at SDSU, were you

a full-time student?

A.

Q.
A,

No.

Were you working at that time?

Yes.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES

800.697.3210
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Q. And what were you doing?

A. I was working at Lien Engineering.

Q. And what i1s a certificate in special
inspection?

A. Speéial inspection started with the
Northridge earthquake. 1It's structural inspection

for steel, welding, masonry, fireproofing. And as a
special inspector, you are assigned to stay on a job
site the whole time that any kind of structural
building was going on.

Q. OCkay. What year did you get that
certificate?

A. It took about two years. You get a
certificate in each field for welding, and then for
steel and for concrete.

Q. Does that program include any training in
storm water compliance?

A, No.

Q. Are you required to do continuing
education classes for that certificate?

A No.

Q. So after you got your certificate, you
said you worked for CTE for approximately six months?

A. Yes.

Q. Why did you leave there?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES

800.697.3210
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A. I was -- Poway had a job as an engineering
inspector, and I applied for that.
Q. So you started work with the City of Poway

approximately when?

A. 2003.

Q Okay. And how long were you with them?
A. Five vyears.

Q And why did you leave the City of Poway?
A I was goling to start a company with a

friend of mine who is an engineer in inspection, but
it didn't pan out.
Q. And so then what did you do after that?

A. I went to work for the City of Lemon Grove
as an engineering inspector.

Q. And what year did you start with the City
of Lemon Grove?

A. 2010. 2011.

Q. And you've been with them ever since?
A. Yes.
Q. So this case I'm sure you are aware has to

do a lot with storm water issues. What training have
you had to inspect a site for storm water issues?

A. Periodically at the City of Lemon Grove,
they have storm water training. Malik Tamimi heads

those meeting, trains us.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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Q. How often do you have those meetings?
A. I think I've had two in five years.
Q. Do you remember what those meetings were
about?
A, Stoimwater.
Q. Can you be any more specific?
A. I can't. 1It's been a while.
Q. Do you know when the last one was?
A. No. I'm sorry.
Q. Mr. Tamimi heads those meetings?
A, Yes.
Q. Did you ever have any guest speakers?
A, Yes.
Q. Do you know who they were?
A. Yes.
Q. Can you tell me?
A, Yes.
Q. Who were they?
A, Tad from D-Max, and two other individuals

from D-Max.

Q.
A,

Q.

A.

I don't remember who they were.
How long were those two trainings?
Maybe an hour or two.

Do you recall if they focused on any

specific type of storm water permit?

No. I'm sorry, I don't.

800.697.3210
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Q. Well, I know the answers to these, but I'm
going to ask them anyway, just to be clear for the

record. Are you a qualified storm water

professional?
Al I don't know.
Q. Okay. I was going -- do you know what a

qualified storm water professional is?
A. I do not.

Q. Ckay. Do you know what a qualified

stormwater -- or a qualified SWPPP developer is?
A. I'm not sure.
Q. Are you familiar with a document called

the General Construction storm water permit?

A. I'm not familiar with it.

Q. Okay. How many sites have you -- well,
let me rephrase.

Have you ever inspected any construction sites

for storm water compliance?

A. Yes.
Q. How many sites?
A. I'm sorry, but I don't remember. It's

many, many.
Q. More than ten?
A. Yes.

Q. More than 207

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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1 A. I don't think so.
% Q. So approximately ten to 207
3 A, Yes.
4 Q. When did you start inspecting construction
5} sites for storm water compliance?
© A. Ten years ago.
7 Q. So when I say inspecting a site for storm
8 water compliance, what does that mean to you? When
9 you are going to a site, you are saying, okay, they
10 are in compliance with something. What are they in
11 compliance with? What are you loocking for?
12 A. That the site matches the plans and specs.
13 Q. That the site matches the plans and
14 specifications?
15 A. Yes.
16 Q. Are you aware that the State Water
17 Resources Control Board and its individual Regional
18 Water Quality Control Boards have rules about how
19 construction sites should be maintained to protect
20 water quality?
21 A, Yes.
22 Q. When you go to a site to inspect it, are
23 you inspecting it to see if it meets any of those
24 standards?
25 A. No.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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Q. Are you familiar with a document called
the Jurisdictional Urban Runoff Management Plan,
often referred to as the JURMP?

A. Yes.

Q. When you go to a site to inspect a site,

are you evaluating it for whether or not it complies
with the JURMP?

Let me rephrase before I go on. Do you know if
the City of Lemon Grove has a JURMP?

A, Yes.

Q. So when you inspect sites in the city of
Lemon Grove, are you inspecting them to see if they
are in compliance with the City's JURMP?

A. Yes.

Q. And when you inspect sites in the city of
Lemon Grove, are you inspecting them to see if they
are in compliance with the City's ordinances?

A, Yes.

Q. But you are not inspecting the site to see
if its compliant with rules set up by the State Water
Resources Control Board or the Regional Water Quality

Control Board?

A. Not specifically.
Q. I want to move specifically to talk about
the San Altos, Lemon Grove site. They are

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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1 constructing a project called Valencia Hills located
2 at 1350 San Altos Place in Lemon Grove. Are you

3 familiar with this project?

4 A. Yes.

5 Q. Okay. So if I refer to it as the site,

6 you'll understand that I mean the Valencia Hills

7 project site?

8 A. Yes.

9 0. Okay. When was the first time you visited
10 that site?

11 A. I don't remember.

12 MS. BERESFORD: Can you mark that as Exhibit 2.
13 (Exhibit Number 2 was marked for

14 identification.)
15 MS. BERESFORD: Can we go off the record a
16 second?
17 (Discussion off the record.)
18 MS. BERESFORD: Back on the record.
19 BY MS. BERESFORD:
20 Q. Do you recognize this document?
21 A Yes.
22 Q. Can you describe to me what it is?
23 A. It is an e-mail from me to Ben Anderson.
24 Q. And who is Mr. Anderson?
25 A. He was the representative of the owners

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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for the site.

Q. And what's the date of the e-mail®?

A. Wednesday, July 23rd, 2014.

Q. And from the e-mail, can you tell if you
had visited the site?

A, Yes.

Q. So do you think you had visited the site
approximately July 23rd or within a couple of days of
that time period?

A. Yes.

Q. Do you think that was the first time you
had visited the site?

A. I'm not sure. Sorry.

Q. That's ckay. Why did you go to the site?

A. Because 1t's a construction site within
Lemon Grove.

Q. And you visit all construction sites

within Lemon Grove?

A, Not all.

Q. So what's your criteria for when you visit
a site?

A. If it has a grading permit or not.

Q. So if it has a grading permit, you'll go

and inspect it?

A. Yes.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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Q. So you -- 1is it your recollection that you
went out there for that purpose?

A. Yes.

Q. Do you know if anyone specifically told
you to go out there?

A. I'm sorry. I don't remember.

MS. BERESFORD: Okay. Will you please mark

deposition,
A,
Q.

you a few follow-up questions before we get to
Exhibit 3.

A.

Q
A,
Q

this as Exhibit 3.
(Exhibit Number 3 was marked for
identification.)
BY MS. BERESFORD:
Q.
marked as Exhibit 3. I know there's a box at the top

I've given you a document that has been

that says Exhibit Number 2. But for purposes of this

it's Exhibit 3. §
Okay. I've read through it. Q

Thanks. And I apologize, I'm going to ask

When you did the training with D-Max, did they

hand out any training materials?

I'm sorry. I don't remember.
And who was your superior?
I'm sorry. Can you repeat that?

Who was your boss?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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1 A. Oh, Tim Gabrielson.

2 Q. And who is that?

3 It's the Interim City Engineer for Lemon
4 Grove.

5 Q.v And who is his boss?

6 A. I'm sorry. Can I turn this off?

7 MS. BERESFORD: Let's go off the record.

8 (Discussion off the record.)

9 MS. BERESFORD: Let's go back on.

10 BY MS. BERESFORD:

11 Q. Who is Mr. Gabrielson's boss®?

12 A. Mike James.

13 Q. Does Mr. James have a boss?

14 A. It would be the City -- it would be the --
15 it would be the City Counsel for the City of Lemon

16 Grove at this time.

17 Q. So in terms of departments and who you

18 report to, do you report to Leon Firsht in any

19 capacity?

20 A. Not any more.
21 Q. Did you previously?
22 A. I did.
23 Q. And when was that?
24 A. I think up until about eight months ago.
25 Q. And why has that changed?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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1 A, He left Lemon Grove for another position.
2 Q. Okay. Did he previously hold one of the
3 positions occupied by Mr. Gabrielson or Mr. James?
4 | A. Yes.
5 Q. And.what position was that?
6 A. City Engineer.
7 Q. So forgive me, was he Mr. James or was he
B8 Mr. Gabrielson?
9 Al Can you repeat that. I'm sorry.
10 Q. That's okay. In the chain of command, was
11 he immediately above you, or was he two above you
12 like Mr. James?
13 A. Immediately.
14 Q. Ckay. And then how about Mr. Tamimi? Do
15 you report to Mr. Tamimi in any capacity?
16 A. I do not.
17 Q. And you said previously that you inspect
18 sites for compliance with plans and specifications:
19 is that correct?
20 A. That's correct.
21 Q. And can you be a little more specific
22 about what that means? What types of plans and what
23 types of specifications?
24 A. The grading plans for the project, and
25 Greenbook standards, and a standard drawing.
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Q.
A,

Q.

stormwater, what are you comparing them to? What's

your guideline for inspecting the site?

Anything else?
Stormwater.

So when you are inspecting sites for

A. The BMP sheet on the plans and in the
specifications.

Q. Anything else?

A. Not that I can recall.

Q. Okay. Great. So let's look at Exhibit 3,
which I know that you've looked through previously.

A. Yeah.

Q. Have you seen this document before?

A. Yes.

Q. Can you tell me what it is?

A. It's a Notice, a Stop Work and Notice of
Violation.

Q. And who prepared it?

Al I did.

Q. And was it based on a visit to the site?

A. Yes.

Q. And when did you visit the site?

A. I don't -- I'm not sure. It's either the
day before or that morning.

Q. Let's look at the photographs. Let's

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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1 start on page four, I believe. And there are some
2 photographs dated December 1lst. And then when you
3 get to the third page of photographs, there are some
4 dated December 2nd, 2014. Do you see that?

5 A. Yes;

© Q. Did you take these photographs?

7 A. I think so.

8 Q. But you don't know for sure?

9 A, No.

10 Q. Who else might have taken them?

11 A, Leon, or Tad, or Malik.

12 Q. Do you remember if any of them visited the
13 site with you on these days?
14 A, No.
15 Q. You don't remember, or they weren't with
lo you?

17 A. I don't remember. Sorry.

18 Q. OCkay. Why did you go to visit the site
19 on —— well, first, did you visit the site on both
20 December lst and December 2nd? Do the photographs
21 refresh your recollection?
22 A. I think so.
23 Q. And why did you go out on those days?
24 A. I have to go to each site at least once,
25 twice, three times a week as an engineering

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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inspector.

Q. Okay.

says, "The project is in conflict with the

following." And you checked the box, "City of Lemon

On the first page of Exhibit 3, it

Grove JURMP." Is that correct?

A. Yes.

Q. And was that you who checked that box?

A. I think so.

Q. Who else would have checked it?

A, Anyone else above me.

Q. So tell me how that works. If you go to
visit a site, who fills out the form?

A. This form I filled out.

Q. Okay. So do you recall if you checked

that box or did someone else?

A. I think I did.

Q. And below it says, "The areas of conflict

are," and there is a box checked that says "Erosion

contrel is inadequate."”

Did you check that box?

A I think so.
Q. And what it says next is, "The following
deficiencies are noted." And there are two boxes

checked, "Stabilized construction entrance" and

"Cover stockpiles."

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Do you think you checked those boxes?

A. I think so.

Q. Does it sometimes happen that you bring
photographs back, and someone else in the office will
fill out a forﬁ like this and check boxes?

A, No.

Q. Is it that someone is on the site with you
and checks the box when they are at a site with you?

A. Sometimes.

Q. And so they check the box. Then you'll
still fill out the information that the inspection
was done by you?

A, Yes.

Q. Do you see how on the first page there's

highlighting and a red underline?

A. Yes.

Q Did you do that?

A. I don't think so.

Q Do you know who did?

A I do not.

Q. Going to page two and three, again,

there's yellow highlighting of certain things. Did
you do that?

A, I don't remember.

Q. Let's go to the pictures. The first page

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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of pictures on December 1lst has two pictures with a
red box around them, and then text that says, "Lack
of erosion control BMPs -- in the upper left-hand
corner it says, "Lack of erosion control BMPs on
inactivevareas."

Do you mark and highlight that box this way?

A. I don't think so.

Q. How about can you look through the
photographs and tell me, did you mark any of the
pictures with the red boxes, or the boxes with red
text?

A. I don't think so.

Q. Do you know who might have made those
changes to the photographs?

MR. BOYERS: Objection. It calls for

speculation.
BY MS. BERESFORD:

Q. I'm just asking if you know.

A. No.

Q. When you -- let's look at the first page
of photographs, please. 1In the upper left-hand

corner, there's a photograph dated December 1st,
2014, 10:44 a.m. And there's a box above it that
says, "Lack of erosion control BMPs on inactive

areas."
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Did you identify this area as an inactive area®?
A. It's been so long. I don't remember. I'm
SOrry
Q. So you don't remember if you marked it

active or inactive anywhere?

A, No.

Q. Do you recall if anyone asked you if it
was ilnactive or active?

A. I don't remember.

Q. Earlier I referenced a document, the
National Pollutant Discharge Elimination System
General Permit for Stormwater Discharges Associated
with Construction and Land Disturbances Activities.
It's also known as the Construction General Storm
Water Permit. Are you familiar with the document

generally called the Construction General Storm Water

Permit?
AL No.
Q. When you go to inspect areas for storm

water issues, do you ask people what areas are active
areas of construction veréus inactive areas of
construction?

A. I don't understand the question. Can you

repeat the question.

Q. I will, subject to objection, represent to

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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you that the Construction General Storm Water Permit
discusses differences between active areas and
inactive areas. And I'm wondering when you go to
inspect construction sites for storm water purposes,
are you iooking at what is an inactive area versus an
active area?

A, Yes.

Q. And tell me what does that mean to you?
What's an inactive area versus an active area®

Al That nobody's working on the inactive
area; and people are working on the active area,
actively grading.

Q. Do you talk to the people working on the
site about when did you last work on an area? Or is
it only what you see that day?

Al Both.

Q. Okay. So when you went out on
December lst, did you talk to anyone at San Altos
about what was an active area versus an inactive
area?

A, I'm sorry. I don't remember.

Q. Can you review -- why don't you review the
three pages beforehand. Do you think they identify
for you which areas are active versus inactive?

A. Okay. Can you repeat the question,

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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25

please.

Q. I'm wondering if anywhere in your report
here you noted which areas were active and which were
inactive?

A. T dbn‘t see 1t in the report.

Q. Do you have any other field notes that you
take when you go out to visit a site for this type of
inspection?

A, No.

Q. Do you have a key for the photographs so
that when the photographs come back, you know which
photographs are for inactive versus active areas?

Al I don't understand "key."

Q. So you take pictures at the site, and you
are looking at pictures later. How would you know
whether one was an active area versus an inactive
area?

A. If it's uncovered or there's nobody
working there.

Q. If you were to talk to somebody on the
site and they said, "We're going to work on that area
in three days," would you consider that an active
area or an inactive area?

MR. BOYERS: Objection. That's an incomplete

hypothetical.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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THE WITNESS: I don't understand the question.
I'm sorry.

BY MS. BERESFORD:

Q. I'm trying to better understand when you
are at absite and you are trying to figure out what's
an inactive versus an active area. Does it matter to
you if they say, "We're going to work on that area in
three or four days," you would call that area an

active area or an inactive area?

MR. BOYERS: The same objection.

THE WITNESS: I'm sorry. I still don't
understand what you're asking.
BY MS. BERESFORD:

Q. To you, is an active area something that

somebody is only working on that day®?

A No.
Q. So what is an active area for you?
A. They're areas that are either actively

working on or have been actively working on in the
last ten days or haven't been disturbed.

Q. Okay. So going back to the pictures. You
don't recall identifying these as active or inactive:
is that correct?

A. I don't recall. That's correct.

Q. And so do you know how someone would know

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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1 looking at the pictures independently? Did anyone
2 call and ask you, "Hey, is this a -- this picture
3 here, is this an inactive area, or is this an active
4 area?"?
5 A, I'm;sorry. Can you repeat that.
o Q. Did anyone call you or meet with you to
7 review these to ask you what area is an active area
8 versus an inactive area®?
9 Al No, I don't remember. I'm sorry.
10 Q. And do you know, is there any other way
11 that someone would know looking at the pictures
12 whether an area was active or inactive?
13 A. I'm sorry. Can you repeat that.
14 Q. Sure. If they weren't at the site with
15 you, and they didn't call you to ask, is there some
16 way that someone loocking at a picture, for example,
17 this first picture in the upper left-hand corner
18 dated December lst, 2014, how would someone know that
19 that's an inactive area?
20 MR. BOYERS: Objection. It calls for
271 speculation.
22 THE WITNESS: I don't know.
23 BY MS. BERESFORD:
24 Q. Okay. Did anyone from the Water Board
25 call you to discuss this Exhibit 3 at any time?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Al

M5. BERESFORD: Okay. All right. I would like

to mark this as our next exhibit. I believe that's

Exhibit 4.

(Exhibit Number 4 was marked for

I don't think =soc.

identification.)

BY MS. BERESFORD:

Q.

the deposition, even though at the top it says

Exhibit 3.
A.

e o) ?’ O

Notice of Violation.

S G

Q.

So this will be Exhibit 4 for purposes of

Have you had a chance to review it?
I have.
Have you seen it before?
I think so.
Can you tell me what it is®?

It is a Notice to Stop Work. And it's a

Did you fill this document out?
I think so.

And what is the date of it?
December 4th, 2014.

And it says -- there's a part of the

document that says, "Project is in conflict with the

following." And then the box is checked "City of
Lemon Grove JURMP." Did you check that box?
A. I think so.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q. And "The areas of conflict are," there are
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three boxes checked. Do you know if you checked
those boxes?

A. I think so.

Q. Andbthen again, "The following
deficiencies are noted." There are four boxes

checked. Did you check those boxes?

A. I think so.

Q. So you had just visited the site on
December lst and 2nd -- is that correct? -- of 2014°?

A. I'd have to look at the exhibits, but I
think so.

Q. Okay. And then you went back out on

December 4th; is that correct?

A. Yes.

Q Why did you go back out so quickly?

A I don't remember.

Q. Do you know if someone told you to go out?
A I'm sorry. I don't remember.

Q. Okay. If you could take a look at
Exhibit 3 for me. There are -- there's an Inspection
Form behind it. I don't see a similar Inspection
Form associated with Exhibit 4. Did you fill one

out?

AL I'm sorry. I don't remember.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q. Okay. Do you know why you might not have
filled one out?
A. Yes.

Q. And why would you not have filled one out

that day?

A. Rain was imminent, and they had an illegal
discharge.

Q. So you didn't -- for that reason, you

didn't fill out an additional Inspection Form?
A. I'm sorry. I don't remember.
Q. You know, I apologize, I want to go back

to Exhibit 3. That is the December 2nd form again.

A. Okay.

Q. The second page is called NPDES Storm
Water Program Construction Storm Water Compliance
Inspection Form. Do you see that?

A. Yes.

Q. You indicated to me before that you were

not doing inspections in accordance with the Regional

Board Construction Permit. 1Is that your correct
testimony?

A, Yes.

Q. So when this form says Construction Storm

Water Compliance Inspection Form, what are you

loocking in a compliance form? What is this form

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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1 specific to?

2 A. The grading plans and the terms.

3 Q. Thank you. Let's go back to Exhibit 4,

4 which is the December 4th Inspection Form. Do you

5 see that the first page has yellow highlighting and

6 red underline?

7 A. Yes.

8 Q. Did you make those marks? Did you make

9 that highlighting?

10 A. I don't think so.

11 Q. Ckay. Let's go to the next page of

12 photographs. BAnd on the bottom left-hand corner,

13 there's a red box with a comment that says, "Sediment

14 in street." Did you make that? K
15 A. I don't think so. g
16 Q. Do you know who did? ﬁ
17 A. I do not.

18 Q. Ckay. Let's go to the next page of

19 photographs. There's a box in the upper left-hand
20 corner and text that says, "Lack of erosion control
21 in inactive areas." Did you make that mark? g
22 A. I don't think so. ﬁ
23 Q. Did you identify this photograph as an
24 inactive area anywhere in your report?

25 A. I don't see anything.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q.

to ask you

inactive area®?

A.

Q.

Did you take these photographs?

A.

Q.
day?

I'l1l

City of Lemon Grove come to the site with you this

day?

A,

Q.
photographs.

Did anyone ask you about this photograph

to identify whether it was an active or

I'm sorry. I don't remember that.

Actually, I should have asked this before:

I think I did.

Was anyone at the site with you on this

be more specific. Did anyone from the

I'm sorry. I don't remember.

Okay. Let's go to the third page of

In the bottom right-hand corner,

there's a box called, "Lack of erosion control BMPs

on active areas." Do you see that box?

A, Yes.

Q. Did you make the red outline and text box?

A. I don't think so.

Q. Did you mark this photograph as an active
area in your report anywhere?

A. I'm sorry. I don't remember.

Q. Do you know if anyone called you to

discuss thi

s photograph to figure out which area was
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an active area versus inactive area?

A, I'm sorry. I don't remember.
Q. If you look at the first page, it says
there's a CC. And it says, you CCed this report to
the City Enginéer, Engineering, and the Regional
Water Quality Control Board. Do you see that?

A. Yes.

Q Did you mark those boxes for that CC?

A I think so.

Q. Why did you copy the Water Board?

A Because they had a discharge.

Q. Is that your standard practice, that if a

construction site has a discharge, you copy the Water

Board on your reports?

A, Yes, I think so. g
Q. Had you done it before? a
A, I don't remember.

Q. How many times have you -- have you done

it for any other site, do you know?
Yes.

How many other sites?

L

I'm sorry. I don't remember.

Q. Who told you that if there's a discharge,
that you should send a copy to the Water Board?

A. Malik.
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A o B e

Q. You said that there was an illegal

I'm sorry.
When did he tell you you should do that?

I'm sorry.

When did he tell you that?

Can you say it again.

I don't remember.

discharge that you noted on the front page?

A. Yes.

Q. Can you describe to me what that illegal

discharge was?

A. Sediment in the street.
Q. Did you see evidence that the sediment

that was in the street was flowing into the storm

drain?

A, Yes.

Q. Can you show me -- are you relying on a

picture for that answer?

A. No.

Q. So can you describe to me what you saw

that made you make that determination?

A. Walking down the street, and seeing it

going into the drain.

Q. Let's go to the last page of the

photographs. Can you describe to me what these pages

of photographs are?

A. Yes. They are pictures of erosion and

HUTCHINGS LITIGATION
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sediment.
Q. Are they from the Valencia Hills site?
A. Not all of them.
Q. Do you know -- so some of them are from
another site? |
A. Yes.
Q. And why are there pictures from other

sites in this report?

A, Because I wanted to be fair to show that
not all of the runoff was from Valencia.

Q. So 1s this 19th Street runoff, was that
site adjacent to the Valencia Hills site?

A, Yes.

Q. 3o the discharge that you saw going into
the storm drain, was that a combination from both
sides?

A. No.

Q. So can you describe to me how this site
relates to the Valencia Hills site?

A. It's a neighborhood next door.

Q. When you say "next door," do you mean
immediately adjacent?

A, Yes.

Q. And what actions did you take with regard

to the 19th Street site? Did you do anything about
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that site?

Oh, I'm sorry. I think maybe the hole punch
may have done something. It may be 69th Street as
opposed to 19th Street; is that correct?

A.. That's correct.

I may have notified the City of San Diego, but
I don't remember.

Q. Do you know is this site in the city of
San Diego, this 69th Street site?

A, Yes.

Q. Do you know if you contacted the Water
Board about this site, the 69th Street site?

A. I don't remember.
Q. Who is Tamara O'Neil?
A. She's a PE that used to work for the City

of Lemon Grove.

Q. And what was her role with respect to
storm water inspection?

A. Staff support.

Q. And what dces that mean?

A. She would help me write citations
sometimes.
Q. So would you come back from the field with

photographs and ask her to help you fill out the
paperwork, or would you usually fill out the
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paperwork at the site?
MR. BOYERS: Objection. Compound.
MS. BERESFORD: I will rephrase.
BY MS. BERESFORD:
Q. Wéré there times when you came back with

photographs and notes and asked her to help you fill

out the forms?

A. Yes.

Q. How many times do you think that happened?
A. I'm not sure. I'm sorry.

Q. And why would you seek her assistance for

that?

She's an engineer, knows more than I do.
Knows more than you do about what?
Engineering.

Okay. I deserved that.

P O >0

Sorry.

Q. No, would she help you f£fill out forms for
storm water issues?

A. Yes.

Q. So do you think she knew more about State
water compliance than you did?

A. I do.

Q. And why do you think that?

A. Because she's a PE, a Professional
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Engineer.

Q.

Did you ever talk to her about whether she

had any specific storm water training?

A,

Q.

No.

Did she go to the trainings with D-Max?

MR. BOYERS: Objection. It calls for

speculation.

BY MS. BERESFORD:

© » o PO PO

about the time she was the Interim City Engineer?

A.

Q.
City?

» © » 0 ¥

MS.

Were you at the trainings with D-Max?

Yes.

Was she there?

I'm sorry. I don't remember.

Ckay. Was her title City Engineer?
Yes. No, Interim City Engineer.

Interim City Engineer? Do you remember

No.

Do you know, is Tamara still with the

She is not.

Do you know when she left?

I don't remember. I'm sorry.

Do you know where she is employed now?
No.

BERESFORD: All right. This will be -- if

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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you could please mark that as Exhibit 5.

(Exhibit Number 5 was marked for

identification.)

MR. LOUGH: How are you doing, Gary?

THE WITNESS: I'm doing okay.

MR. LOUGH: Can we take a break?

THE WITNESS: Sure.

MS. BERESFORD: It would be a good time. I was
going to suggest it at 10:00, if you hadn't already.

MR. LOUGH: Good time or bad? It's up to you,
Gary.

THE WITNESS: 10:00 will work.

MS. BERESFORD: Huh? Do you want to continue?

MR. LOUGH: Yeah. No, it's up to him.

M5. BERESFORD: You don't need to have that
full conversation on there.
BY MS. BERESFCRD:

Q. We will continue. All right. Exhibit 5.
Do you recognize the document that I have handed to
you, which says Exhibit 4 at the top, but is
Exhibit 5 for purposes of this deposition?

A. Yes, I think so.
Q. And what is 1it?
A. It is a Storm Water Compliance Inspection

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Who filled it out?

did.

What is the date of it®?

The 8th of December 2014.

Did you visit the site that day?

Why did you go back out to the site on

It's a weekly inspection.

Did anybody go to the site with you on

I don't remember.

Do you see the yellow highlighting on the

Did you make that -- did you make that

I don't think so.

On the third page there are photographs.

Q.
A. I think I
Q.
A
Q.
A. I think so.
Q.
December 8th?
A,
Q.
that day?
A. I'm sorry.
Q.
form?
A. Yes.
Q.
highlighting?
A,
Q.
Did you take those photographs?
A. I think so.
Q.

Did you -- three of the photographs have

red boxes around them with text on them. Did you

make that text?

A.

I don't think so.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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there's a photograph that says, "Lack of erosion
controls in inactive areas."

Does your report identify this area as an
inactive area anywhere?

A. I don't see it in the report.

Q. Were there any other notes that are
assocliated with your photographs that would identify
which photograph was an active area versus an

inactive area?

A. I don't see any.

Q. In the upper left-hand corner, there's a
picture that says, "Uncovered stockpile." Do you see
that?

A, Yes.

Q. Did you talk to anyone at the site about

that stockpile?

Al I don't remember.

Q. Is it possible that that stockpile was
going to be moved that day?

MR. BOYERS: Objection. It calls for

speculation.

Item 12
Supporting Document No. 09I
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Q. Did anyone call you to ask you about the
photographs?
A. I don't remember. I'm sorry.
Q. Do you -- on the bottom right-hand corner,

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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THE WITNESS: I don't know.
BY MS. BERESFORD:

Q. Do you recall if you asked anybody during
this inspection about which areas were active and

which areas were inactive?

A. I don't remember.
MS. BERESFORD: Okay. Thanks.
Would you please mark that as Exhibit 6.
(Exhibit Number 6 was marked for
identification.)
BY MS. BERESFORD:
Do you recogﬁize this document?
Yes.
And what is it?
It's a Correct Work.

Did you fill it out?

I think so.
And what is the date of it®?
December 9th.

2014~
2014.

Did you visit the site that day?

PO YO PO PO PO PO

Yes, I think so.
Q. There are two pages of photographs
attached. Did you take those photographs?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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1 A. Yes, I think so.

2 Q. Why did you go back ocut to the site on

3 December 97

4 A. I'm sorry. I don't remember going.

5 Q. Did.you do the yellow highlighting on the

6 first page?

7 A. I don't think so.

8 Q. So the first page says, "This project is

9 in conflict with the following." And two boxes are
10 checked, "The City of Lemon Grove Grading Ordinance,"
11 and "The City of Lemon Grove JURMP."

12 Did you check those boxes?

13 A, Yes, I think so.
14 Q. And it says, "The areas of conflict are:
15 Erosion control is inadequate."”

16 Did you check that box?
17 A. Yes, I did.
18 Q. It says, "The following deficiencies are
19 noted: Cover stockpiles and Cover on sloped and/or
20 flat areas that are inactive for more than ten days."
21 Did you check those boxes? §
22 A. Yes. n
23 Q. Did you check those independently, or did
24 you check those after conferring with somebody?
25 A. After conferring.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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0. Who did you confer with?

Al Tad from D-Max.

Q. So you noted that erosion control is

inadequate. Can you

describe to me what you see in

the pictures that you thought the erosion control was

inadequate?

A. There's evidence of sediment load in the
pictures.

Q. I'm sorry. Can you say that again.

A. There's evidence of sediment load in the
pictures.

Q. Sediment load?

A. Yeah.

Q. Picture?

A. The second page, middle one on the right.

Q. Is that picture with the time stamp of

1:39 p.m.? No. I think I'm on a different page than

you.

A, Yeah, 1:09 p.m.

Q. 1:09 p.m.? Anything else that contributed

to that finding?

A. There's other pictures in here that show

erosion, soil erosion.

Q. And which

ones would you say show that?

A. The same page, the top, middle, and right.

HUTCHINGS LITIGATION
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Q. Those two?
A. Yes.
Q. Going back to the first page, it says, the

boxes is checked, "over on sloped and/or flat areas
that are inactive for more than ten days."
How would you know if an area is inactive for
more than ten days? %
A. By looking at the pictures. They have a 0
time stamp on them.
Q. So you are sayling you compared your

pictures to earlier pictures?

A. That and talking to the contractor.
Q. So you would ask the contractor had you
worked on this area -- what kind of question would

you ask him to determine that?

A. I'd say, "We need to cover this
stockpile.”

And he would say, "It's active.”

So then the clock starts. You have ten days to
cover 1it.

Q. So for some of these areas, let's look at §
the second page of photographs. Did you ask him “
specifically whether they had worked on any of those

areas recently?

A. I'm sorry. I don't remember.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q. But all of your time was dependant on ten

days; is that correct?

A. Or around that, vyes.

Q. I think you said that Mr. Tad Nakatani was

on the site with you that day; is that correct?

A. Yes.

Q. Why did Tad Nakatani go to the site?

A. I'm sorry. I don't remember why.

Q. Who is Mr. Nakatani?

A. He is a consultant to the City of Lemon

Grove through his company, D-Max.

Q. And what is his role? What is his
consultant role?

A. Storm water inspection.

Q. When did he start working with the City?

A. Sometime in the last year. I don't
remember when.

Q. Do you know why the City hired him? Do

yvou know?

A, Yes.
Q. Why?
A. Because I was getting busier and busier.

We needed some relief with the storm water
inspections.

Q. So why did both of you go to the site that

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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day?
A, I don't remember.
Q. With respect to this December 9th Correct

Work Notice, did anyone from the Water Board call vyou
to discuss 1t?

A. I don't think so.

Q. Were you inspecting other construction
sites at the same time in this same time period?

A. I think so.

Q. Do you recall if you issued other
citations or citations to other sites?

A. No, I don't remember. I'm sorry.

Q. Do you have any recollection at the time
of what you thought of the site in terms of storm
water controls as compared to other sites?

A. I'm sorry. Can you repeat that.

Q. Sure. I'm trying to get a sense from you
how this site compared to other construction sites at
the time. Did you think that this site was typical
for what you saw for construction sites or not
typical®?

A. I didn't think it was typical, no.

Q. And why was that?

A. I thought they were struggling with the

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q. How so?
A. I didn't think they had enough erosion

control on hand to protect the site.

Q. Anything else?

A, No.
Q. Going back to this Exhibit 6, you've
checked the box of "Cover stockpiles." At the time

do you know if there had been any stockpiles that had
not been covered for an extended period of time?

A. No, I don't remember.

Q. So 1f you checked a box that said "Cover
stockpiles," was it just that a stockpile was not
covered that day?

A. No.

Q. Tell me more about what would -- why would

you check that box to "Cover stockpiles"?

A. Because I would notice the stockpiles
weren't covered in the past. And I talked to Tim and
tell him to cover the stockpiles.

Q. Was it always the same stockpile, or were
they different stockpiles?

A. They were different.

Q. So is it possible that the stockpile is
not covered for a day and then moved, and then it was

a different stockpile that was open for a day?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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MR. BOYERS: Objection. It calls for
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speculation.

THE WITNESS: I don't understand. Can you --
BY MS. BERESFORD:

Q. Suré. Do you think a contractor is
required by the Construction General Storm Water
Permit, the Regional Board's permit, are they
required to cover stockpiles every day?

MR. BOYERS: Objection. It calls for a legal
conclusion.

THE WITNESS: I don't know. I'm sorry.

BY MS. BERESFORD:

Q. Ckay. So you go to the site, and you see
a stockpile isn't covered -- please correct me if I'm
wrong -- you would indicate, "Please cover the
stockpile." What if he said, "I'm moving it

tomorrow," would you still check the box?

A, No.

Q. So what would -- in what scenario would
you check the box, then? Would you ask him when he's
going to move it?

A. Yes. I've spoke to him before.

Q. And so what would he tell you that vyou

would say, "I'm going to note it as a violation"?

A. Can you repeat that?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q. Sure. I'm trying to understand under what
factual scenario would you check this box to cover
stockpiles?

A. If it's more than ten days. If it's
uncovered, the original stockpile.

Q. On December 9th, had you seen an original
stockpile that you knew had been covered -- uncovered
for more than ten days?

A. I'm sorry. I don't remember.

Q. And to you, does it matter whether a
stockpile is in an active or inactive area®?

A. I don't understand the question. I'm
SOrry.

Q. Do you think is there a requirement in
terms of covering stockpiles? Does it matter whether
the contractor is actively working in that area?

A. Yes.

Q. So if he's working in the area, he is
required to cover the stockpiles?

MR. BOYERS: Objection. It calls for a legal

conclusion.

THE WITNESS: At some point.
BY MS. BERESFORD:

Q. And when would that be?

A. Ten days.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q. Ten days. So to you, a violation is at
ten days?
Uh-huh.

Is that "yes"?

» O p

Yes.
MS. BERESFORD: It's 10:01. Should we take a
break?
MR. BOYERS: Yeah, let's take a break.
MS. BERESFORD: All right. We'll go off the
record.
(A recess was taken.)
MS. BERESFORD: Let's go ahead and get started.
I'm going to hand you another document, which I
believe is Exhibit 7. It's Exhibit 7 to the
deposition, even though it says Exhibit 6 at the top.
(Exhibit Number 7 was marked for
identification.)
BY MS. BERESFORD:
Please review that document.
Okay.
Have you seen Exhibit 7 before?
Yes.
Can you describe what it is, please.

It's an Administrative Citation.

o 0O PO Pro

And who filled it out?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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» © ¥ 0O »

Q.

Leon Firsht.

What is the date of it?

December 11th, 2014.

Did you visit the site on that day?
I think so, ves.

I would like to refer you to the second to

the last page of Exhibit 7. At the top of the

document it says, "Meeting Minutes/Phone Record." Do

you see that?

A,
Q.
I can rephrase. Did you fill that out?
A.
Q.
inspection notes?

A.

Q.

Yes.

Who filled that out?

I don't think so.

Okay. Do you know who made the site

I think so.

To the best of your knowledge, who do you

think made those notes?

A.

Q.
exhibits; but my notes show that you visited the site

on December lst, December 2nd, December 4th,

Leon.

So if you would like to refer to the prior

December 8th, December 9th, and now December 1lth.

Does that seem correct to you?

A,

I think so.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q. So that would be six site visits in
11 days; is that correct?

A. I think so.

Q. Why did you keep going back to the site?

A. Becéuse they were struggling with the
BMPs.

Q. Why did you go back out to the site on the
11th?

A. It was a follow-up from the 12/9 report.

Q. And do you know why Mr. Firsht went to the
site?

MR. BOYERS: Objection. It calls for
speculation.

THE WITNESS: No.
BY MS. BERESFCRD:

Q. Did he ask you to meet him there?

Al I'm sorry. I don't remember.

Q. Or did you ask him to meet you there?

A. I don't remember.

Q. I'd like to show you a document I'm not
going to make an exhibit. I believe that is an

A.

Q.

inspection that Mr. Nakatani did on December 1lth.

Does that loock correct to you?

It looks like it.

And at the top of that form, Mr. Nakatani

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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said he went to the site at 92:00 a.m. Does that loock

correct?
A, That's what he wrote, vyes.
Q. Was Mr. Nakatani at the -- well, let's go

back to Exhibit 7 and the meeting minutes. It says

that the meeting with you and Leon occurred at
approximately either 4:00 or 5:00 p.m. on the 1llth.
Does that seem correct?

A, Yes.

Q. Was Mr. Nakatani at the meeting with you
and Leon?

A. I don't think so.

Q. Had you spoken to Mr. Nakatani about the
inspection that he did on the 11th before you met

with Leon?

A, I'm sorry. I don't remember.

Q. When you went out on the 1lth, I note that
you didn't take any pictures. Why not?

I should rephrase. Did you take any pictures
on the 11th?

A. I don't remember.

Q. If you had taken pictures, do you think
they would have been attached to a report somewhere?
A. I think so.

Q. I'd like you to look again at

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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1 Mr. Nakatani's Inspection Form. On page two, do you

2 see that he checked the box that says "No

3 violations™?

4 A. Yes.

5 Q. Did.you discuss with Mr. Firsht why he was

o going to issue a citation when Mr. Nakatani had noted

7 that there were no violations?

8 Al I'm sorry. I don't remember.

9 MR. BOYERS: Do you have a copy of that exhibit
10 that you are referring to? I don't have a copy. I
11 don't want to take his.

12 MS. BERESFORD: I think you guys can reasonably
13 share. I'm mostly done with it, so --

14 BY MS. BERESFORD:

15 Q. Did you talk to Mr. Firsht at all about
16 why he was issuing a citation?

17 A. No, I don't remember. I'm sorry.

18 Q. Was it Mr. Firsht's prerogative or

19 decision alone as to whether or not to issue an

20 Administrative Citation®?

21 I'll rephrase. Do you know if he decided to
22 issue the Administrative Citation by himself, or did
23 you go back to the office and talk to somebody about
24 it before he issued the citation, if you know?

25 A. I don't remember. I'm sorry.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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Q. So Mr. Firsht issued an Administrative
Citation on the 1lth. Was there a reason that vyou
did not also fill out a Correct Work Form for that
day?
A.‘ No. No.
Q. You just decided not to?
A. I was following directions of the City
Engineer.
Q. And what was his direction?
A. Issue the citation.
Q. And do you know if that was his decision

or someone else's decision®?

A. I don't. I'm sorry.

Q. Do you recall, did vyou ever discuss
anything with the Water Board about your site wvisit
on December 11th?

A. I don't think I did, no.

Q. Do you think someone else in the office
did?

A. I don't know.

Q. Why don't you give that document back to
me. Thank you.

I'm going to show you another document that I'm
not going to make as an exhibit. Have you seen that

document before?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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1 A, I'm sorry. I don't remember.

2 Q. Okay. Let me take it back.

3 It appears to be a memo from D-Max Engineering
4 to Mr. Tamimi from a gentleman by the name of John

5 Quenzer or Queﬁzer, dated December 12, 2014.

6 Does that look like what that document is?

7 A. Yes.

8 0. That document talks about taking turbidity
9 samples at the site; is that correct?
10 A, Yes.
11 Q. Do you know who asked D-Max to take the
12 turbidity analysis?

13 Al No.
14 Q. Did you ask them to do that?
15 A. No.
16 Q. Do you know who was directing them as to
17 when they should inspect the site?
18 A. Yes.
19 Q. And who was that?
20 A. Malik and Leon.
21 MS. BERESFORD: I will take that back. Thank
22 you.
23 My next document we'll mark as Exhibit 8. And
24 it actually says Exhibit 8 at the top.
25 (Exhibit Number 8 was marked for
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identification.)

BY MS.

Q
A.
Q
A,
California Regional Water Quality Control Board.
Q.
I will rephrase. What was the date of the
inspection for this report?
A,
Q.

site on that day?
A.

Q
A.
Q

day?

A.

Q.

BERESFORD:

Have you seen this document before?
I think so.

Can you describe to me what it is?

It's a Facility Inspection Report from the

And what was the date of this report?

December 15th, 2014.

Did a group of people come and inspect the

I think so.
Were you part of that group?
Yes.

Do you know if Tad Nakatani was there that

No, I don't remember that.

I'd like to go to page two of the report.

The first sentence under Compliance History says, "On

December 2, 2014, the City of Lemon Grove issued a

Stop Work/Notice of Violation to the Valencia

construction site."

Do you know how the Water Board knew about that
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PO PO PO

Q.

A.

Q
A,
Q

Stop Work Notice?

Yes.

How did they know?

The City notified them.

Do you know who at the City notified them?
I don't.

Did you notify them?

No.

Farther down on page two the third

paragraph says, "On the morning of December 12th,
2014, the City contacted the San Diego Water Board
about the unauthorized discharges of sediment and
sediment-laden storm water to their MS4 from the
Valencia construction site.”

Do you know who contacted the Water Board on §

the morning of December 12th?

I don't.
Do you believe it was you?
No.

The next sentence says, "According to the

City's storm water manager, the site owner was
claiming the site was in compliance with the
requirements of the Statewide Construction Storm

Water General Permit."

Do you know who the City's storm water manager
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is?
Yes.
And who is that?

It's Malik Tamimi.

© r O ¥

Have you ever identified yourself as the

City's storm water manager?
A, No.

Q. Okay. Later in that paragraph it says,

"The City's storm water manager requested an
inspection from the San Diego Water Board."

Was that Mr. Tamimi, then, who requested that,
do you know?

A I'm sorry. I don't.

Q. Did you ever specifically request an

inspection from the Water Board?

A. No.

Q. Are you aware of whether or not the City
has ever requested an inspection by the Water Board

at a construction site before?

A, Yes.

Q. And when was that?

A. At Valencia.

Q. Is Valencia the only site that the City

has requested an inspection by the Water Board?

MR. BOYERS: Objection. That calls for
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speculation.

THE WITNESS: I don't know. I'm sorry.
BY MS. BERESFORD:

Q. To your knowledge, is Valencia the only
site that the City has requested an inspection by the
Water Board?

A. I don't remember. I'm not sure.

Q Did you consider it unusual at the time?

A No.

Q. Why not?
A Because they were struggling with their
BMPs.

Q. Had the City ever had another site that
struggled with BMPs?

A, Yes.

Q. Do you know if anyone requested an
inspection by the Water Board of that site?

Al I don't.

Q. I'd like to go to pages six, seven, eight,
and nine of Exhibit 8. They are photographs. Do you
know who took those photographs?

A. I don't.

Q. I'd like to go to page three of the report

in the Findings section. Paragraphs three and four

talk about areas that are inactive and active areas.
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Were you part of any conversations with the
site construction manager about which areas were
active and which areas were inactive?
A. Yes.
Q. Can you describe to me those
conversations.
A. I'm sorry. In what way?
Q. Did anybody ask the construction manager,
is this an active or inactive area?
A. Yes.
Q. Do you know who was asking those
questions?
A, Yes.
Q. And who was that?
A, It was me.
Q. Ckay. When you said inactive or active,

did you put any time frame around that question? So
for example, did you say, have you been working on
this area within the past ten days? Or did you just
use the words inactive or active?

A. No, ten days.

Q. S0 in paragraph three, when vyou said,
"Several areas were observed to be inactive," did you
recall defining an area that was inactive was based

on your questions about whether they had worked on
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1 the area in the past ten days?
2 A. Are you asking regarding these findings on
3 this report?
4 Q. Yes.
5 A. I dbn’t know.
6 Q. Ckay. So on the 15th when this inspection
7 occurred, were there conversations with the site
8 manager about which areas were active and which areas
9 were inactive?
10 A. That I don't know.
11 Q. Okay. So you don't recall specific
12 discussions about those issues during that
13 inspection?
14 A No.
15 MS. BERESFORD: Okay. Can you please mark this
16 as Exhibit 9.
17 (Exhibit Number 9 was marked for
18 identification.)
19 BY MS. BERESFORD:
20 Q. Have you seen that document before?
21 A. I think so.
22 Q. Can you describe to me what it is?
23 A. It's a Notice of Violation to the Valencia
24 Construction Project.
25 Q. And who issued that?
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A.

Q.
A

It looks like Eric Becker.
And what organization are they with?

Senior Water Resource Control Engineer,

Storm Water Management Unit for the California

Regional Water Quality Control Board, San Diego

Regicn.

O ¥ 0O 2o

Q.

happened at the site?

A,
SOrry.

Q.

What's the date of that?
December 19th, 2014.

Have you read that document before?
I've skimmed it.

You've skimmed it?

Yeah.

Do you think it generally reflected what

I don't understand the question. I'm

Did you feel that the Notice of Vioclation

was accurate for what you had observed at the site?

A,

Q.

review another document, but I'm not going to make it

an exhibit.

A,

Q.
A,

I don't know.

Okay. Thank you. I'm going to ask you to

Do you want me to read the whole thing?
Have you seen that document before?

I vaguely remember it, vyes.
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1 Q. Can you describe to me what it is?

2 A. It looks like an e-mail from Ben Anderson
3 to Wayne Chiu.

4 Q. And what is the date of it?

5 Al January 1lst, 2015.

6 Q. And is there a title of what it is?

7 A. There's a subject.

8 Q. What's the subject?

9 A, "PIN: SM-828060: WCHIU."
10 Q. Do you know what the purpose of that
11 document is?
12 A. I think so.
13 Q. And what do you think the purpose of it
14 was?
15 A. It's a response from Ben to Wayne.
16 Q. A response about what?
17 A. The Notice of Violation.
18 Q. So did you talk to anybody about that
19 document?
20 A. I don't think so.
21 Q. Do you know -- do you know if anybody at
22 the City ever received a copy of this?
23 A. I think so.
24 Q. Was there any thought at the City about
25 this document?
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MR. BOYERS: Objection. Speculation.
BY MS. BERESFCRD:

Q. Did you talk to anybody about this
document?

A.- No.

Q. And did you say that you had previously
skimmed it?

A, Yes.

Q. And what did you think about it?

A. In what way?

Q. You skimmed it. Did you have any thoughts
after skimming it?

A, No, I didn't.

MS. BERESFORD: I believe this is Exhibit 10.

(Exhibit Number 10 was marked for

identification.)

BY MS. BERESFORD:

Have you seen this document before?

Yes, I think so.

L ORI I O

And what is it?

A. It is a Correct Work issued from the City

to Valencia.

Q. And did you fill this out?
A. I think so, yes.
Q. And what's the date of it?
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A. March 24th, 2015.
Q. There are photographs attached; is that
correct?
A. Yes.
Q. Did‘you take those photographs?
A. Yes, I think I did.

Q. As you get to the third and fourth pages

of photographs, I note that possibly even the last

rage, some of the photographs are dated March 23rd.

Did you go out both days?
Well, first of all, if you toock the

photographs, do you believe that you took the

photographs on March 24th, those that are dates

stamped March 24th? w
A. I think so. g
Q. What about the photographs that are date ﬁ

stamped March 23rd, do you believe you took those?

A. Yes, I think so.

Q. Do you know why you went out two days in a
row?

A. No. I'm sorry. I don't remember why. %

Q. So I have inspection reports from you from “

December of 2014, and then this report from

March 2015. Did you go out to the site in between

that period of time?
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A. I don't remember. I'm sorry.
Q. Is there a reason that you wouldn't have
gone for such a long period of time?

A. Yes.
Q.v And what would that reason have been?
A. That Tad started doing the inspections.

Q. The last page is a document called
Inspector's Report. Did you prepare this document?

A. Yes, I think so.

Q. Did you do it on your own, or did you do

it with some assistance from someone at the City?

A. I think I did it alone.

Q. Under the "Remarks" it says, "Follow-up to
Tad's inspection of 3/18/15." Do you see that?

A. Yes.

Q. If Tad was inspecting the site, do you

know why you went back out?

A. I don't remember. Sorry.

Q. Do you know if someocne told you to go out
and inspect the site?

A. I don't remember that.

Q. Now, this Inspector's Report on the last
page is different than the Construction Storm Water
Compliance Inspection Form that you filled out in

December of 2014; is that correct?
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A. That's right.

Q. Why did you use a different form?

A. Because I needed more space to report
everything that was going on.

Q. Okay. Do you see on the first page it
says, "Erosion control is inadequate," and it's
highlighted?

A. Yes.

Q. Did you do that highlighting?

A. I don't think so.

Q. If you go to the second -- I'm sorry, the
last page of photographs, there's a red box and red
text that says, "Lack of erosion controls in active
areas." Do you see that? _

A. Yes. §

Q. Did you make that notation on that

photograph?
A. No.
Q. Does your report anywhere indicate that

photograph is of an active area?
A, I'm sorry. Can you repeat that one. %
Q. Did you note anywhere in your report that n
this photograph reflected "lack of erosion controls

in active areas"?

A, Yes.
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Q. And where did you note that?
A. Number six.

Q. And how would somebody reading that know
that it was this photograph?

A.v They wouldn't.

Q. Did anyone call you from the Regional

Board to ask you which photographs demonstrated it?

A, No.
Q. Did you ask anyone -- it says -- I'm
looking at your number six. It says, "Some other

areas that seem inactive last week are now active."
How did you know that they were inactive the

week before?

A. From the report, I must have gone out
there the week before.

Q. Do you think you went out the week before?

A. I don't remember.

Q. Did you ask anybody about which areas were

active or inactive?

Al Almost every time I went out there.

Q. And to you that meant within ten days?

Al Yeah.

Q. I'd like to direct your attention to
number two on that page. It says, "Concrete waste.

Crew did clean concrete waste, although another spill
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1 occurred at lot 23 that was not cleaned up." %
2 So in reading this, do you believe that there %
3 were two —-- for lack of a better term -- spills of §
4 concrete waste at the site? g
> A No.. g
© Q. Can you describe to me what that sentence %
7 means, then? g
8 A. The first concrete waste crew did not g
9 clean concrete waste, although it says "another g
10 spill.” §
11 Q. Although it says, correct me if I'm wrong, §
12 "Concrete crew did clean concrete waste.™

13 A. Yes.

14 Q. "Although another spilled occurred at lot

15 23."

16 A. Yes, it appears there were two spills by

17 that sentence.

18 Q. And by that, do you think that means they

19 cleaned up the first one?

20 A, Yes.

21 Q. Do you have a date of when that might have

22 happened?

23 A, No.

24 Q. It says, "There's another spill that was

25 not cleaned up."
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Did you have a date of when that spill may have

occurred?
A, No.
Q. Is it possible that the first concrete

waste spill was cleaned in a day?
MR. BOYERS: Objection. Speculation.

THE WITNESS: I'm sorry. Can you repeat that.

BY MS. BERESFORD:

Q. So you've indicated earlier yes, you think
there were two spills. Is it possible that they
could have cleaned a spill in a day's time?

MR. BOYERS: The same objection.

THE WITNESS: Yes.

BY MS. BERESFORD:
Q. Going back to number six, talking about

erosion control on inactive areas versus active

areas. Based on your report and what you see in the
photographs, what additional erosion controls on
active areas would you have recommended that they
use?

MR. BOYERS: I'm going to object as leading.

MS. BERESFORD: Well, then, I will rephrase.
BY MS. BERESFORD:

Q. Based on your report and the photographs,
do you think they should have implemented more
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erosion controls on active areas?

A, Yes.

Q. And what would those have been?

A. Protect the site from discharge from
cementitious méterial discharge. Completely cover

the slopes that look like they are complete. Cover
the flat areas so there's no erosion control. Store
the five-gallon containers in double containment;
have self-fence (phonetic) at the top of all slopes:
fiber rolls going along the face of the slope to
mitigate runcoff. And I would say make sure there's
no tracking onto the asphalt street out in front of
the walks. That's all I could see.

Q. With respect to the cementitious waste
discharge to the ground --

A, Yes.

Q. -- do you have any evidence -- or are you
aware of whether or not that waste ever went to the
storm drain?

A, No.

Q. Did anycone at the Water Board call you to
talk about this report?

A. No.
Q. Going back to the recommendations that you
made for erosion control for active areas. What do
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you base those recommendations on? What guidance are

you using to come up with those recommendations?
A. I thought you said inactive. I'm sorry.
Q. OCkay. ©So all of those prior
recommendations were for inactive areas?

A. Yes.

Q. Okay. What would your recommendations for

erosion control be for active areas?

A. Self-fence (phonetic) at the top slopes;

remove the cementitious materials; double contain the

five-gallon containers of fluid; double contain the
pallet of it locks like Quickset on the page of the
pictures; clean up the silt and debris from the
construction entrance. I think that's it.

Q. And on what guidance are you relying for
those recommendations?

A. The City of Lemon Grove and the plans,
specifications and plans.

Q. I notice on the first page it says -- on
your inspection it says 3:30. Do you know if that
was the beginning or end of your inspection?

A. The end.

Q. Is it possible that they could have
addressed some of those things before the end of the

workday?
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1 MR. BOYERS: Objection. Speculation.
2 THE WITNESS: They could, vyes.
3 BY MS. BERESFORD:
4 Q. I notice that for March 24, most of your
5 pictures are téken between 8:00 and 9:00 a.m.; is
© that correct?
7 A, I'm not sure. I'd have to see them.
8 Q. I'm sorry?
9 Al I'd have to see them
10 Q. It's right there. Exhibit 10, the photos
11 for Exhibit 10 (indicating).
12 A. Yes.
13 Q. That you completed your report at
14 3:30 p.m. Were you on site for those remaining
15 six hours?
16 A. I don't think so.
17 Q. Do you know what was happening in that
18 period of time?
19 A I don't.
20 MS. BERESFORD: We can mark this Exhibit 11 to
21 the deposition, although it says Exhibit Number 21 at
22 the top.
23 (Exhibit Number 11 was marked for
24 identification.)
25 BY MS. BERESFORD:
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1 Q. Have you seen this document before?
2 A, Yes.
3 Q. And what is it?
4 A. It's a City of Lemon Grove Administrative
5 Citation;
&) 0. And who issued it?
7 A, I did.
& Q. And what's the date of it?
9 A. Octcber 22nd, 2015.
10 Q. Was i1t issued on that day, or is that the
11 day that the payment's due? I'll direct you to
12 section E, which has a different date.
13 A. I'm sorry. Ask it again, please.
14 Q. What was the date that you issued this
15 Citation?
16 A. It looks like I issued it on 9/22/15.
17 Q. And we just reviewed an inspection that
18 you did on March 24th. Do you know if you went to
19 the cite any time between March 24th and
20 September 22nd?
21 A. I don't remember.
22 Q. Do you know why you went back out to the
23 site on September 22nd?
24 A, No, I don't.
25 Q. Under D, it says, "Install BMPs per
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recommendation, attached report."
Do you know where the report is? §
A No, I don't. |
Q. Do you believe that you prepared a report?
A I dbn't think I did.
Q. What are the Code sections that are

referenced here?

A. The City of Lemon Grove Municipal Code.

Q. Do you know what those Code sections are
about?

A. Not off the top of my head.

0. Under section C it says violations were

observed on September 15th. Is it possible that vyou
went to the site on the 15th and issued the Citation
on the 22nd?

A. It could be.

Q. Do you know why there would be a week's
delay in issuing the Citation?

A. I don't.

Q. Did you talk with anybody at the City
about your visit on September 15th?

A. I don't remember.

Q. Was 1t your decision to issue the
Citation?

A. I don't remember.
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Q.

to construction sites?

A,

Q.
instance?

A.
Q
A,
Q
you?

A,

Q.

discharge was?

A.

Q.

ask you what that evidence of discharge was?

A,

MS.

(Exhibit Number 12 was marked for
identification.)

BY MS. BERESFORD:

0 p o

Have you issued other Citations for $1,000

I don't think so.

Do you know why you did so in this

Neo, I don't remember.
What was the evidence of discharge?
I think it might be Tad's report.

Did he inspect the site on the 15th with

He might have.

And do you recall yourself what that

No.

Did anybody at the Water Board call you to

No.

BERESFORD: Okay. This will be Exhibit 12.

Have you seen this document before?

Yes.
And what is it?

It's a City of Lemon Grove Administrative
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1 Citation. %
2 Q. And who issued it? %
4 Q. And what was the date that the Citation g
5 was lssued? | §
6 A. October 5th, 2015. §
7 Q. And was it based on a site inspection? é
8 A, Yes. g
9 Q. And what was the date of the inspection? %
10 Al October 5th, 2015. §
11 Q. So I see in your Vioclation Information it g
12 says the violation is "Per grading plans and per %
13 grading permit. Site is not in compliance with sheet g
| aaan
15 Did you bring the grading permit or grading §
16 plan? Do we know if that was produced? §
17 MR. BOYERS: I don't recall. g
18 THE WITNESS: I didn't. %
19 BY MS. BERESFORD: §
20 Q. Was there a reason why not? é
21 A. I don't have a reason, no. I'm sorry. é
22 Q. Okay. Do you remember what those §
23 violations were for?
24 A. Not specifically.
25 Q. Let's go through the pictures. Did you
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take these photographs?

A. I think I did.

Q. Describe to me what you see in this first
photograph.

A.> In what way? I'm sorry.

Q. Do you think this photograph shows a
violation of some kind?

A. Yes.

Q And what is that?

A. There is erosion. There's soil erosion.

Q And what is that a violation of?

A The City of Lemon Grove Municipal Code,
and --

Q. Do you know what that Code says?

A. Not specifically.

Q. And what is the erosion that you see? I'm

not trying to be difficult. I'm just not sure that I

see it.
A, Oh, dirt on the street.
Q. Dirt on the street?
A, Yes.
Q. Okay. Anything else?
A. The slope's uncovered, it appears that

way. There's no check-downs on the future sidewalk

area at the bottom of the photograph. And there's
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only one fiber roll. And it's being used for a
purpose, as I understand, it's not intended.
Q. I'm sorry. Could you say that again.

A. The fiber roll is being used for a purpose
which I undersﬁand is not intended to be used.

Q. Can you describe that a little bit more
for me.

A. On the side of the hill are stockpile.
Normally it's the fiber roll to make the hillside or
the stockpile in smaller bits to be able to manage
for erosion control. It made a giant stockpile a
small stockpile, all of these little stockpiles.

Q. Anything else?

A, No.

Q. Let's go to the second picture. What does g

this picture convey?

A. It looks like there's sediment in the
gutter.

Q. Is that it?

A. No. There's also -- it looks like there's

no check-downs on the future sidewalk area. And the
hillside is denated (phonetic) but it's not covered.
Q. Do you know if this is an active or

inactive area?

A, I don't.
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Q. How about the next one? What does that
picture convey? I should say, what are the
violations that you see in that picture?

A. There's erosion out in the street in the
curb and>gutter, and the stockpile is not covered.

Q. Do you know if this was an active or
inactive area®?

A. I don't remember.

Q. And the violations you noticed, those are
violations of what?

A. The plans and specs of the Municipal Code.

Q. Let's go to the next picture. Just to be
clear, I have that as the fourth picture with the
house.

A. Yes.

Q. What are the violations you see there?

A. The gravel bags are -- have been
destroyed. I see erosion in the right side of the
picture between the houses. And the construction
entrance 1isn't per plan.

Q. Do you see any sediment in the street?

A. I can't tell by this picture.

Q. And do you know if this was an active or

inactive area?

A. It looks like it's active.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210



o B

March 9, 2016
Item 12
Supporting Document No. 09I

GARY HARPER - 12/28/2015
Page 88

Q. How about the fifth picture? What do you

see? Well, what are the vioclations that you would
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see here?

A. The gravel bags are destroyed. It appears
that there's runoff in the storm drain -- I mean, in
the curb and gutter area between the asphalt and the
concrete.

Q. Anything else?

A There's no inlet protection. That's all

Q. OCkay. And how about the last picture?

A It looks like there's sediment in the
street. There's no cover on the -- on the soil on

the pads. And I don't see any check dams.

Q. Could the check dams be farther down?
A. It could.
Q. Do you know if this is an active or

inactive area®?

A No.

Q You don't know?

A. I don't know.

Q Did anybody at the Water Board ever call

you to discuss this report?
A, No.

Q. You noted that the violations you were

noting were vioclations of City of Lemon Grove
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ordinance and the JURMP and the grading plans.
A. Yes.
Q. Do you know if those issues would also be

violations of the
MR. BOYERS:

conclusion.

THE WITNESS:

BY MS. BERESFORD:

Q. Did anyone at the Water Board talk to you
about how violations of -- the alleged violations of

the grading plan would be violations of the

Construction Storm Water Permit?

Objection. It calls for a legal

I don't know.

Construction General Storm Water Permit?

A, I don't think so.

Q. Going back to Exhibit 12, the third

picture. At the top -- actually, I should say

there's writing at the top. 1Is that your writing?

A. Yes.

Q. It says "Stockpile." Did you talk to

anyone about the status of that stockpile?

A. I don't remember.

Q. Did you know if they were going to move it
that day?

A, No.

Q. Other than -- well, let me rephrase.

Did you talk to Wayne Chiu during the
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12/28/2015

Frank Melbourn?

administrative liability
A.

Q. S0 we're here

HUTCHINGS LITIGATION SERVICES -

800.

for storm water wviolations.

December 15th site inspection?

A. Can I look back at the exhibits?

Q. Of course you can.

A. That's Exhibit Number 8°?

Q. Yes; I believe so.

A. I think so.

Q. You spoke with him during that inspection?

A, Yes.

Q. Have you ever spoken to him any other time
about this site?

A. I don't think so.

Q. Have you ever discussed the site with

A, No.

Q. Have you ever discussed this site with
anyone else at the Water Board?

A, No.

Q. Have you ever had another construction
site -- have you ever been involved with another

construction site that was subject to an

from the Regional Board? %

I don't understand the question.

today because the Regional

Board has issued a complaint against Valencia Hills

I'm wondering if you

GLOBAL LEGAL SERVICES
697.3210
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know if you've ever been an inspector or involved in
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a site that has also received a complaint from the

Water Board for a storm water vioclation?

A. Yes, I think so.

Q And do you know which site that was?

A, Yes, it's called Citronica 2.

Q I'm sorry?

A Citronica, C-i-t-r-o-n-i-c-a, 1 and 2.

Q. Do you know if the Regional Board sought
penalties for that site?

A, No.

Q. You do not know?

A, (Witness shakes head.)

Q. Did you do inspections on that site?

A, Yes.

Q. How big was that site compared to this
site?

A. Can you --

Q. In total size, I guess I'm saying. Do you

have an acreage comparison or housing number

comparison?
A,
acre and a

something 1

Q.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210

I think Citronica was about an acre, an
half. And Valencia is almost 15 acres or

ike that, 15 or 16.

How would you say the storm water control
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on the two sites compare?

A. In what way?

Q. Do you think they were similar? What were
the violations you saw at Citronica®?

A. I dbn‘t remember exactly what it was, but
I think it was mostly housekeeping. I don't think it
was discharging.

Q. Do you know when that civil liability was
issued for Citronica?

A. Can you tell me what civil liability is?

Q. Sure. Do you know if the Water Board
sought penalties from Citronica?

A. I don't remember.

Q. Do you remember approximately when that
interaction occurred?

A. Maybe a couple of years ago.

Q. Okay. Are you aware that the Water Board
is seeking penalties for over $800,000 at the
Valencia Hills site?

A, Yes.

Q. Are you aware of any other projects where

the Water Board has sought those levels of penalties?

A. I think so.
Q. Can you tell me what those are?
A. A project in Mira Mesa.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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What was that one called?
I don't remember.
Were you an inspector on that site?

No.

°© » o o

What makes you think about that site? Or
what do you know about that site? Sorry.

Just people talking, inspectors talking.
Do you recall what happened at that site?
No.

What type of a project was it?

I don't know.

Do you remember approximately when it was?

Maybe three years ago.

°© ¥ o poOp o

Any other sites that you are aware of that

you've heard of the Water Board seeking this level of

penalties?
A. No.
Q. I think I'm -- do you know where in Mira

Mesa that project was?

A. Right off the 15, Mira Mesa Boulevard.

Q. And do you know if they sought -- do you
think they sought penalties in that case, in the Mira
Mesa case?

Al That's just what I heard.

Q. And do you know when that was?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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A, I don't remember.

MS. BERESFORD: Okay. I think I'm mostly done.
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I'd like to suggest that we take a quick break,
review everything, make sure I don't have anything
else. I don'tbknow i1f David is going to have any
questions.

MR. BOYERS: I'll think about it on the break.
I don't think so.

MS. BERESFORD: Okay. All right.

(A recess was taken.)

MS. BERESFORD: Let's go back on the record so
we can wrap this up.
BY MS. BERESFORD:

Q. Do you recall if there was a water main
break at the site in August of 20147

A. I think so, vyes.

Q. Did you report that incident to the
Regional Water Quality Control Board?

A. No.

Q. What do you recall about the water main

break?

A, Just that, that there was a water main
break. I'm sorry.

Q. That's okay. Did you feel like there was

anything unusual about it?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES

800.697.3210
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A. Yeah, from what I can recall.

Q. And what's that?

A. The contractor hit the water main with a
backhoe.

Q. Has that ever happened on a site that
you've had before?

A, Yes.

Q. For other sites, do you know if anybody
reported that to the Regional Water Quality Control
Board?

Al I don't know.

Q. Going to Exhibit 11, which was the

Citation that you issued on September 22nd, 2015.

Did you talk to anyone at the City before you issued

that Citation?

A. I think I did.

Q. And who did you talk to?

A. I'm sorry. I don't remember.

Q. What would you have discussed?

A. Probably whether or not to issue a

Citation or not.

Q.

And let's go to Exhibit 12. That was

October 5th where again, you issued a Citation.

you talk to anybody at the City about that?

A.

I'm sorry. Which?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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Q. Exhibit 12. Did you talk to anyone at the

City before you issued that citation?
A. Procedurally I would have to, but I don't
recall a conversation.

Q. Tell me procedurally, then, how does that
work? Do you have to check with someone before you
issue a Citation?

A, Yes.

Q. Who would that be?

A My supervisor.

Q. And who was that?

A I don't recall. It would be either Tamara
or Leon. So November --

Q. This is September and October of 2015.

A. It would be either Leon or Tamara.

Q. Do you know i1if these Citations are under
appeal with the City?

A. I know that some of them are. I don't
know if it's this one specifically.

Q. Going back to the Citations, though. Then

ultimately, it's the decision of your supervisor as

to whether or not to issue those?

Al That's correct.
Q. Do you know if they have to check with
anybody?

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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A. I do not.
MS. BERESFORD: Okay. I would like to make

this -~

I think this is Exhibit 13. I apologize. I

only have one copy.

(Exhibit Number 13 was marked for

identification.)

THE WITNESS: Okay.

BY MS. BERESFORD:

Q. Can you state what it is?

I should rephrase. Have you seen this document
before?

A. I think I have.

Q. Can you say what it is?

A. It's an e-mail.

Q. From whom?

A. From Tad Nakatani.

Q. To whom?

A. To myself, and Malik to me.

Q. And what's the date of it?

A. September 16th, 2015.

Q. Can you read the text of the e-maijil.

A. "Hi Gary, here are the draft instruction
forms for the three sites I went to vesterday. I
have not yet filed out the Violations section shown
below. Would you like me to still fill out the

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
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1 "Inspection Form as Correct Work Notice' option, or
2 do you plan to go with anything more for any of the
3 sites?”
4 Q. Was the Valencia Hills site one of the
S inspection forﬁs attached to that e-mail?
© A. Yes.
7 Q. So is Tad asking as to whether or not he
8 should say something is a violation?
9 MR. BOYERS: Objection. Speculation.
10 THE WITNESS: Can you ask me that again.
11 BY MS. BERESFORD:
12 Q. What do you think Tad is asking in that
13 e-mail?
14 MR. BOYERS: The same objection.
15 THE WITNESS: He's asking, "Would you like me
16 to still f£fill out the 'Inspection Form as Correct
17 Work Notice' option?"
18 BY MS. BERESFOCRD:
19 Q. So what does that mean? Is he asking you
20 which box he should check?
2 MR. BOYERS: Objection. Speculation.
22 THE WITNESS: I think so.
23 BY MS. BERESFORD:
24 Q. Was that common for him to do?
25 A. Common in what way?

HUTCHINGS LITIGATION SERVICES -~ GLOBAL LEGAL SERVICES
800.697.3210
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Q. For the other reports, Inspection Reports
that he filled out, did he ask you which box he
should check?

A. No.

Q.‘ Do you know if he asked other people at
the City which box he should check?

A, Well, it looks like Malik is CCed on here.

Q. So for other reports, do you know if he
asked Malik which box he should check?

A. I don't know.

Q. So for other reports, had he asked you
which box he should check?

A. I'm not sure. I don't think so.

Q. What was he hired to do?

Al Consultant to take my place as the storm
water -- in the storm water inspections.

Q. So he was hired to do storm water
inspections?

A, Yes.

Q. And do you know why he wouldn't be able to
make the decision on his own as to whether or not
there was a violation?

A, No.

(Discussion off the record.)

BY MS. BERESFORD:

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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Q. Did you respond to this e-mail, do you
recall?
A. No, I don't remember.
Q. Had you before told Tad which boxes he

should check on other inspections?
A. No.

Q. Had you talked about it when you guys

did -- did you ever inspect a site together?
A. Yes.
Q. And during those inspections, did you tell

him at the conclusion of that what he should do?

A, No.

MS. BERESFORD: I don't have any other
questions right now.

Do you?

MR. BOYERS: No.

MS. BERESFORD: Jim, do you?

MR. LOUGH: No.

MS. BERESFORD: I think the parties stipulated
that the original transcript will come to the offices
of Opper & Varco, who will then forward it to
Mr. Lough to coordinate with Mr. Harper for his
review. The parties will discuss the timeline review

based on the schedule that we hope to get from the

Regional Board by the end of the day.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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MR. LOUGH: Call me before you do it. I may
have to have you messenger it to City Hall -- my
office is in Escondido -- because you are in a hurry.

MS. BERESFORD: No problem. Maybe it will be
sent eleétronically, SO --—

MR. LOUGH: Yeah.

MS. BERESFORD: And the Regional Board will
independently work with the court reporter. If you

want to order a transcript, he will send a copy to

you at the same time. If Mr. Harper has any changes,
we will send those to you as soon as reasonably
possible.

THE WITNESS: Are you talking about this week?
Because there's no receptionist at City Hall this
week. It's closed.

MR. LOUGH: If it's this week, it will go to
me. If it's next week, you can send it straight to
City Hall.

MS. BERESFORD: But it might be electronic.

MR. LOUGH: You can send them to me, and I can
forward them to Mr. Harper's e-mail.

MS. BERESFORD: Okay. We will do that.

Is that acceptable to you?

THE REPORTER: Sure.

MS. BERESFORD: Okay.

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAL SERVICES
800.697.3210
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MR. BOYERS: I'm fine with that.

MS. BERESFORD: I'm done. Thank you very much
for your time today. We appreciate 1it.

(Discussion off the record.)

THE REPORTER: Sir, would you like to order a
copy of these?

MR. BOYERS: Yes, I would.

(Exhibit Numbers 1 through 13 were marked

for identification.)

(The deposition concluded at 12:04 p.m.)

800.697.3210
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* kK

I declare under penalty of perjury under
the laws of the State of California that the

foregoing is true and correct.

Executed at , California,

on

GARY HARPER

HUTCHINGS LITIGATION SERVICES - GLOBAL LEGAIL SERVICES
800.697.3210
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STATE OF CALIFORNIA ) sg
I, R. Jerrod Jones, CSR 11750, do hereby declare:

That, prior to being examined, the witness named in
the foregoing deposition was by wme duly sworn pursuant
to Section 2093 (b) and 2094 of the Code of Civil

Procedure;

That said deposition was taken down by me in
shorthand at the time and place therein named and

thereafter reduced to text under my direction.

I further declare that T have no interest in the

event of the action,.

I declare under penalty of perjury under the laws
of the State of California that the foregoing is true

and correct.

WITNESS my hand this 29th day of
December 2015

£ Jek o

R. J€rrod Jones, CSR 11780

104
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HEALTH INFORMATION PRIVACY & SECURITY:
CAUTIONARY NOTICE

Hutchings Litigation Services is committed to compliance with applicable
federal and state laws and regulations (“Privacy Laws") governing the
protection and security of patient health information.

Notice is hereby given to all parties that transcripts of depositions and legal
proceedings, and transcript exhibits, may contain patient health information
that is protected from unauthorized access, use and disclosure by Privacy
Laws,

Hutchings Litigation Services requires that access, maintenance, use, and
disclosure (including but not limited to electronic database maintenance and
access, storage, distribution/dissemination and communication) of transcripts
or exhibits containing patient information be performed in compliance with
Privacy Laws. No transcript or exhibit containing protected patient health
information may be further disclosed except as permitted by Privacy Laws.

Hutchings Litigation Services expects that all parties, parties’ attorneys, and
their HIPAA Business Associates and Subcontractors will make every
reasonable effort to protect and secure patient health information, and to
comply with applicable Privacy Law mandates, including but not limited to
restrictions on access, storage, use, and disclosure (sharing) of transcripts
and transcript exhibits, and applying “minimum necessary” standards where
appropriate. It is recommended that your office review its policies regarding
sharing of transcripts and exhibits - including access, storage, use, and
disclosure - for compliance with Privacy Laws.

HUTCHINGS LITIGATION SERVICES
800.697.3210 — Hutchings.com

© All Rights Reserved. Hutchings Litigation Services
(rev. 4/4/13)
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OPPER & VARCO, LLP

S. WAYNE ROSENBAUM (Bar No. 182456)
LINDA C. BERESFORD (Bar No. 199145)
225 BROADWAY, SUITE 1900

SAN DIEGO, CALIFORNIA 92101
TELEPHONE: 619.231.5858

FACSIMILE: 619.231.5853

ATTORNEYS FOR SAN ALTOS — LEMON GROVE, LLC

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

IN THE MATTER OF: SAN ALTOS - LEMON GROVE, LLC’S

NOTICE OF DEPOSITION OF GARY
HARPER AND REQUEST FOR
PRODUCTION OF DOCUMENTS

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT
No.R9-2015-0110
AGAINST SAN ALTOS — LEMON GROVE, LLC _
Date: December 28, 2015
Time: 8:30 a.m.
Place: Law Offices of Opper & Varco LLP
225 Broadway, Suite 1900
San Diego, CA 92101

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on December 28, 2015 at 8:30 a.m., San Altos — Lemon
Grove, LLC will take the deposition of Gary Harper in accordance with the enclosed subpoena.
This deposition will take place at the law firm of Opper & Varco, LLP, located at 225 Broadway,
Suite 1900, San Diego, CA 92101, before a certified reporter or person authorized to administer
oaths who is present at the specified time and place. Said deposition will continue from day to
day, Saturdays, Sundays and holidays excepted, until completed.

YOU ARE FURTHER NOTIFIED that the deposition may also be recorded by videotape
as authorized by the Code of civil Procedure section 2025.340 and Plaintiff reserves the right to
use any videotaped portion of the deposition testimony at a hearing in this matter. The
deposition may also be recorded through such means as to provide the instant display of the

testimony as also authorized by Code of Civil Procedure section 2025.340.

NOTICE OF TAKING DEPOSITION AND REQUEST FOR PRODUCTION OF DOCUMENTS
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YOU ARE FURTHER NOTIFIED that San Altos-Lemon Grove, LLC requests that Gary
Harper produce the documents identified in Attachment A to this Notice of Deposition and

Request for Production of Documents.

Dated: December ]O , 2015 OPPER & VARCO LLP

Linda C. Beresford
Attorney for San Altos — Lemon Grove, LLC

2

NOTICE OF TAKING DEPOSITION AND REQUEST FOR PRODUCTION OF DOCUMENTS
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S. WAYNE ROSENBAUM (SBN 182456)
OPPER & VARCO, LLP

225 Broadway, Suite 1900

San Diego, California 92101

Telephone: 619.231.5858

Facsimile: 619.231.5853

Email: swr@envirolawyer.com

Attorney for San Altos — Lemon Grove, LLC

BEFORE THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

IN THE MATTER OF:,

AFFIDAVIT IN SUPPORT OF SUBPOENA FOR
Administrative Civil Liability Complaint DOCUMENTS AND THINGS FROM GARY
No. R9-2015-0110 Against San Altos — Lemon Grove, { HARPER
LLC

1. 1, S. Wayne Rosenbaum, declare that I am counsel for San Altos — Lemon Grove, LLC (“San
Altos™), a Designated Party in the above-entitled matter.

2. On December 4, 20135, the Advisory Team for the California Regional Water Quality Control
Board, San Diego Region (“Advisory Team”) issued the Final Hearing Procedures for ACLC R9-2015-0110.(*Final
Hearing Procedures™), which included a list of deadlines (the “Schedule™) prior to the currently scheduled hearing
date of February 10, 2016.

3. The Schedule requires San Altos submit “All evidence (other than witness testimony to be
presented orally at the hearing) that the Designated Party would like the San Diego Water Board to consider” by
January 4, 2016.

4. Good cause exists for the production of the document described below because such evidence is
probative of the veracity of the alleged violations of the Complaint.

5. As an Engineering Inspector for the City of Lemon Grove, Gary Harper has, or should have, the
documents described below in his possession or control.

6. The exact documents to be produced include:

a. All records and documents, including, but not limited to, inspection reports, notices of

violation, administrative citations, stop work notices, correct work notices, field notes, photographs, audio

AFFIDAVIT IN SUPPORT OF SUBPOENA FOR DOCUMENTS AND THINGS FROM GARY HARPER
-1 -

12
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or video recordings, phone logs, and internal communications, including emails, related to inspections that

occurred at the San Altos — Lemon Grove, LLC Valencia Hills Construction Site on the following dates:
December 1, 2014
December 2, 2014
December 3, 2014
December 4, 2014
December 5, 2014
December 6, 2014
December 7, 2014
December 8, 2014
December 9, 2014
December 11, 2014
December 12, 2014
December 15,2014
December 16, 2014
December 17, 2014
December 31, 2014
January 6, 2015
January 7, 2015
January §, 2015
January 9, 2015
January 10, 2015
January 11, 2015
January 12, 2015
January 13,2015

March 1, 2015

n 12
. 09I

AFFIDAVIT IN SUPPORT OF SUBPOENA FOR DOCUMENTS AND THINGS FROM GARY HARPER
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March 18, 2015
March 19, 2015
March 20, 2015
March 21, 2015
March 22, 2015
March 23, 2015
March 24, 2015
March 25, 2015
March 26, 2015
March 27, 2015
March 28, 2015
March 29, 2015
March 30, 2015
March 31,2015
April 1, 2015
May 8, 2015
May 9, 2015
May 10,2015
May 11,2015
May 12, 2015
May 13, 2015
May 14, 2015

May 15, 2015

September 15, 2015

October 5, 2015

March 9, 2016
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b. Any additional records and documents, including, but not limited to, inspection reports,
notices of violation, administrative citations, stop work notices, correct work notices, field notes,
photographs, audio or video recordings, phone logs, and internal communications, including emails, related

to inspections that occurred at the San Altos — Lemon Grove, LLC Valencia Hills Construction Site,

regardless of whether or not the inspection led to the issuance of a formal report, notice, or citation from M

Harper and/or the City of Lemon Grove to San Altos —~ Lemon Grove, LLC from March 6, 2014 to October
19,2015.

c. Any documents, contracts, work orders, requests for services, communications or records
thereof including but not limited to emails, or invoices related to inspections, testing, report writing, or
materials related to services rendered by D-Max Engineering, Inc. on behalf of the City of Lemon Grove
that involved or affected the San Altos — Lemon Grove, LLC Valencia Hills Project Site during the period

of March 6, 2014 through October 19, 2015.

d. A copy of Mr. Harper’s curriculum vitae listing his education, qualifications, and
experience.
7. Emails, writings, or photographs should be provided in both printed and digital formats. Audio or

video recordings may be provided in conventional formats accessible on personal computers without the assistance

of specialized software.

I declare under penalty of perjury that the foregoing is true and correct.

Dated this 10th of December, 2015.

S. Wayne Rosenb
Attorney for San Altos\- Lemon Grove, LLC

h 12
09l

AFFIDAVIT IN SUPPORT OF SUBPOENA FOR DOCUMENTS AND THINGS FROM GARY HARPER
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BEFORE THE SAN DIEGO REGIONAL WATER QUALITY CONTROL §|
SUBPOENA FOR ADJUDICATIVE ACTION OB Document No. 00

ATTORNEY OR PARTY WITHOUT ATTORNEY REQUESTING SUBPOENA (name, address, and telephone no.):

S. Wayne Rosenbaum, Esq. FOR REGIONAL WATER BOARD USE ONLY

Opper & Varco LLP 225 Broadway, Suite 1900, San Diego, CA 92101
. Phone; (619) 231-5858 Fax: (619) 231-5853 E-Mail: swr@envirolawyer.com
REPRESENTING:

San Altos - Lemon Grove, LL.C

TITLE OF THE PROCEEDING:
Administrative Civil Liability Complaint
No. R9-2015-0110

SUBPOENA [ RE HEARING

SUBPOENA DUCES TECUM RE DEPOSITION

THE PEOPLE OF THE STATE OF CALIFORNIA, TO (name): GARY HARPER

1, YOU ARE ORDERED TO APPEAR AS A WITNESS in this proceeding as follows unless you make speclal agreement with the person
named in item 3:

a.  Dats: Pecember 28, 2015 Time: 8:30 AM PST

b AddesS: 555 Broadway, Suite 1900, San Diego, CA 92101

2. AND YQU ARE:

a.[_] Ordered to appear in person. (Wat. Code, § 1080; Gov. Code, § 11450.10; Cal. Code Regs., tit. 23, § 649.6.)

b. 1 Not required to appear in person if you produce the records described in the accompanying affidavit in compliance with Evidence Code-
sections 1560 and 1561. (Wat. Code, § 1080; Gov. Code, § 11450.10(b); Cal. Code Regs., tit. 23, § 649.6.)

¢. [7 ] Ordered to appear in person and to produce the records described in the accompanying affidavit. The personal attendance of the custodian
or other qualified witness and the production of the original records is required by this subpoena. The procedure authorized by subdivision
(b of section 1560, and sections 1561 and 1562, of the Evidence Code will not be deemed sufficient compliance with this subpoena. (Wat.
Code, § 1080; Gov. Code, § 11450.10; Cal, Code Regs., tit. 23, § 649.8.)

3. IF YOU HAVE ANY QUESTIONS ABOUT WITNESS FEES OR THE TIME OR DATE FOR YOU TO APPEAR, OR IF YOU WANT TO BE
CERTAIN THAT YOUR PRESENCE S REQUIRED, CONTACT THE FOLLOWING PERSON BEFORE THE DATE ON WHICH YOU ARE TO
APPEAR:

a.  Name: S. Wayne Rosenbaum b,  Telephone number: (619) 231-5858

(Gov. Code, § 11450.20(a); Code Clv. Proc., § 1985.2.)

4. WITNESS FEES: You are entitled to witness fees and mileage actually traveled, both ways, as provided by law. Request them from the
person who serves this subpoena or from the person named in item 3. (Wat. Code, §§ 1081, 1083, 1084; Gov. Cade, §§ 11450.40, 68070 et
seq.; Code Civ. Proc., §§ 1986.5, 2065.)

5,

if you object to the terms of this subpoena, you may file a motion for a protective order including a motion to quash. Motions must be
made within a reasonable period after receipt of the subpoena, and shall be made with written notice to all parties, with proof of service
upon all parties attached. In response to your motion, the hearing officer may make an order gquashing the subpoena entirely, modifying
it, or directing compliance with it, or may make any order needed to protect the partles or witnesses from unreasonable or oppressive
demands, including unreasonable violations of the right to privacy. (Gov. Code, § 11450.30.) (Send motions to: San Diego Regional Water
Quality Control Board, 2375 Northside Drive, Suite 100, San Diego, CA 92108, Attn. David Gibson, with copies to all parties and to Catherine

George Hagan, State Water Resources Control Board, Office of Chief Counsel, ¢/o San Diego Water Board, 2375 Northside Drive, Suite 100, San
Diego, CA 92108.)

|

DISOBEDIENCE OF THIS SUBPOENA MAY CAUSE YOU TO BE LIABLE FOR CONTEMPT AND OTHER PENALTIES PROVIDED BY LAW

Dated: December 10, 2015 , § % Qo
s

(signaliire) — ~
Name: §, Wayne Rosenbgu

Title: Partner - Opper & Varco LLP

Attorney for San Altos ~ Lemon Grove, LLC
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PROOF OF SERVICE OF SUBPOENA
(Gov. Code, § 11440.20; Code Civ. Prac., §§ 1987, 1987.5, 1988, 1989, 2015.3, 2015.5.)

1. Iserved this[ 7] subpoena [T-] subpoena duces tecum and supporting affidavit by:

[] personally delivering a copy to the person served as follows:

a. Person served (name): b. Date of delivery:

¢ Address where sarved. d.  Time of delivery:

e, Witness fees and mileage both ways (check one): f.  Fees for service.
(1) 3 were paid. Amount; §
(2) wete not paid.
(3) L] were tendered to the witness’s public entity employer as required by
Government Code § 68097.2,
The amount tendered was $

Amount: $

delivering true copies thereof by certified mail, return recelpt requested, to the address as shown below.

delivering true coples thereof enclosed in a sealed envelope to a messenger for immediate personal delivery to the address as
shown below.

delivering true copies thereof enclosed in a sealed envelope to a mail delivery service for overnight delivery to the address as
shown below. [Specify name of mail service and tracking no.: .
|

0 O 0Od

Other method allowed by Gov. Code §11440.20. Specify:

Address where served:

2. lcertify that | received this [ ]subpoena []subpoena duces tecum for service on

Date

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and carrect and that this declaration is executed on:
Date at (place) Signature

, California

(For California sheriff, marshal, or constable use only)
| certify that the foregoing is true and correct and that this certificate is executed on:

Date at (placs) Signature

, California

NOTE: THE ATTORNEY OR PARTY WITHOUT AN ATTORNEY REQUESTING THIS SUBPOENA MUST PROVIDE A COPY OF
THE SUBPOENA TO EVERY PARTY IN THE HEARING, AND FILE A COPY WITH THE REGIONAL WATER QUALITY CONTROL
BOARD. THE COPY PROVIDED TO THE REGIONAL WATER QUALITY CONTROL BOARD MUST BE ACCOMPANIED BY A
CERTIFICATE OF SERVICE LISTING THE NAMES AND ADDRESSES OF PARTIES WHO WERE PROVIDED COPIES IN
ACCORDANCE WITH GOVERNMENT CODE § 11440.20. (Gov. Code, § 11440.20; Cal. Code Regs., tit. 23, § 648.4(c).) (Send to: San Diego
Regional Water Quality Control Board, 2375 Northside Drive, Suite 100, San Diego, CA 92108: Attt David Gibson, with copies to all parties and to

Catherine George Hagan, State Water Resources Control Board, Office of Chief Counsel, c/o San Diego Water Board, 2375 Northside Dr., Suite 100,
San Diego, CA 92108.)
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S. WAYNE ROSENBAUM (SBN 182456)
OPPER & VARCO, LLP

225 Broadway, Suite 1900

San Diego, California 92101

Telephone: 619.231.5858

Facsimile: 619.231.5853

Email: swr@envirolawyer.com

Attorney for San Altos —~ Lemon Grove, LLC

BEFORE THE CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

IN THE MATTER OF:,

AFFIDAVIT IN SUPPORT OF SUBPOENA FOR
Administrative Civil Liability Complaint DOCUMENTS AND THINGS FROM GARY
No. R9-2015-0110 Against San Altos - Lemon Grove, | HARPER

LLC

1. I, S. Wayne Rosenbaum, declare that I am counsel for San Altos — Lemon Grove, LLC (“San
Altos™), a Designated Party in the above-entitled matter.

2. On December 4, 2015, the Advisory Team for the California Regional Water Quality Control
Board, San Diego Region (“Advisory Team”) issued the Final Hearing Procedures for ACLC R9-2015-0110.(“Final
Hearing Procedures™), which included a list of deadlines (the “Schedule”) prior to the currently scheduled hearing
date of February 10, 2016.

3. The Schedule requires San Altos submit “All evidence (other than witness testimony to be
presented orally at the hearing) that the Designated Party would like the San Diego Water Board to consider” by
January 4, 2016.

4, Good cause exists for the production of the document described below because such evidence is
probative of the veracity of the alleged violations of the Complaint.

5. As an Engineering Inspector for the City of Lemon Grove, Gary Harper has, or should have, the
documents described below in his possession or control.

6. The exact documents to be produced include:

a. All records and documents, including, but not limited to, inspection reports, notices of

violation, administrative citations, stop work notices, correct work notices, field notes, photographs, audio

=N 0y

AFFIDAVIT IN SUPPORT OF SUBPOENA FOR DOCUMENTS AND THINGS FROM GARY HARPER
o
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or video recordings, phone logs, and internal communications, including emails, related to inspections that
occurred at the San Altos —~ Lemon Grove, LLC Valencia Hills Construction Site on the following dates:
December 1, 2014
December 2, 2014
December 3, 2014
December 4, 2014
December 5, 2014
December 6, 2014
December 7, 2014
December 8, 2014
December 9, 2014
December 11, 2014
December 12, 2014
December 15,2014
December 16, 2014
December 17,2014
December 31, 2014
January 6, 2015
January 7, 2015
January 8, 2015
January 9, 2015
January 10, 2015
January 11, 2015
January 12, 2015
January 13, 2015

March 1, 2015

D

AFFIDAVIT IN SUPPORT OF SUBPOENA FOR DOCUMENTS AND THINGS FROM GARY HARPER
-2-
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March 18,2015
March 19, 2015
March 20, 2015
March 21, 2015
March 22, 2015
March 23, 2015
March 24, 2015
March 25, 2015
March 26, 2015
March 27, 2015
March 28,2015
March 29, 2015
March 30, 2015
March 31, 2015
April 1,2015
May 8, 2015
May 9, 2015
May 10,2015
May 11,2015
May 12, 2015
May 13, 2015
May 14, 2015

May 15, 2015

September 15, 2015

October 5, 2015

March 9, 201
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b. Any additional records and documents, including, but not limited to, inspection reports,
notices of violation, administrative citations, stop work notices, correct work notices, field notes,

photographs, audio or video recordings, phone logs, and internal communications, including emails, related

to inspections that occurred at the San Altos — Lemon Grove, LL.C Valencia Hills Construction Site,

regardless of whether or not the inspection led to the issuance of a formal report, notice, or citation from M.

Harper and/or the City of Lemon Grove to San Altos — Lemon Grove, LLC from March 6, 2014 to October
19, 2015.

C. Any documents, contracts, work orders, requests for services, communications or records
thereof including but not limited to emails, or invoices related to inspections, testing, report writing, or
materials related to services rendered by D-Max Engineering, Inc. on behalf of the City of Lemon Grove

that involved or affected the San Altos — Lemon Grove, LLC Valencia Hills Project Site during the period

of March 6, 2014 through October 19, 2015.

d. A copy of Mr. Harper’s curriculum vitae listing his education, qualifications, and
experience.
7. Emails, writings, or photographs should be provided in both printed and digital formats. Audio or

video recordings may be provided in conventional formats accessible on personal computers without the assistance

of specialized software.

I declare under penalty of perjury that the foregoing is true and correct.

> .

S. Wayne Rosenbguw T T~
Attorney for San Altos\~ Lemon Grove, LLC

Dated this 10th of December, 2015,

AFFIDAVIT IN SUPPORT OF SUBPOENA FOR DOCUMENTS AND THINGS FROM GARY HARPER
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From: Gary Harper

Sent: Wednesday, July 23, 2014 10:57 AM

To: '‘Ben Anderson’

Cc: Tracy Robb; Malik Tamimi; Leon Firsht; Tamara Oneal; rjuarez@minnali.com
Subject: Stormwater Correct Work

Attachments: LG-ECOPYO01_LDAPMAIL_07232014-084910.PDF

Follow Up Flag: Follow up

Flag Status: Flagged

Ben,

| spoke with Tim a couple of days ago regarding dirt clods on Akins, and told him that this written correct work was
coming. This correct will turn into a stop work If the street is not clean by end of business tomorrow; the site will be shut
down and only erosion/sediment contro! work can be done.

Please have your QSP take a look at the current entrance and advise how you could modify so the situation doesn’t
escalate. You may have to install a tire wash or something similar.

Thanks,

Gary

EXHIBIT

& PENGAD ac&eaﬁsaé
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Exhibit No. 2 24 Marper

DATE: [2/z2/14
N OT I C E PROJECT: Yalemeia

PROJECT# _ (o - /(72

ADDRESS: __ Sa~ AlTBS PL

&} STOP WORK/NOTICE OF VIOLATION

Stop all other work until erosion control/NPDES deficiencies noted below are corrected.
Issuance of this Stop Work Notice will notify the Regional Water Quality Control Board
regarding your BMP deficiencies. This may subject you to fines of up to $10,000/day.

(1 CORRECT WORK

Correct noted deficiencies within the specified time frame to avoid a Stop Work Notice:
0 24 Hours 0 72 Hours O 5 Days O Prior to October 1%, And/Or O Before Rain Event

THIS PROJECT IS IN CONFLICT WITH THE FOLLOWING:

Q City of Lemon Grove Grading Ordinance® &City of Lemon Grove JURMP
Q Other:

THE AREAS OF CONFLICT ARE:
Q Erosion control is not on site 0 Erosion control is not per the approved plan
&FErosion control is inadequate O Failure to maintain erosion/sediment control device
Q Other

THE FOLLOWING DEFICIENCIES ARE NOTED:

k4 Stabilized construction entrance O Runoff from the site Q Desilting basin

O Perimeter protection at toe of slope O Waste/materials storage

O Concrete washout inadequate, not maintained O No secondary containment
& Cover stockpiles O No storm drain inlet/outlet protection O Trash/debris not managed
O Cover on sloped and/or flat areas that are inactive for more than 10 days

Q Other

**STOP/ CORRECT WORK ADEQUATELY ADDRESSED (DATE/SIGNATURE)
ISSUED TO: 77# Awtsrcad [ wie Sralt)

CC: & City Engineer DATE/TIME: 12 )2/ 14 ;;(I_,
@ Engineering BY: Chamy Aarper
0 Management Analyst TITLE: 5.5, S arspsever
O Code Compliance PHONE: (G15) dsu-trrz
Q Building
a RwQcCB IF YOU HAVE FURTHER QUESTIONS, PLEASE

CALL THE CITY OF LEMON GROVE'S
DEVELOPMENT SERVICES DEPARTMENT AT
(619) 825-3805.
* Having deficiencies in your erosion control is a violation of the City of Lemon Grove's Grading Ordinance. A violation of the
City's Grading Ordinance is a misdemeanor. Each separate day or portion thereof on which a violation exists or is allowed
to exist shall constitute a separate offense punishable by the provisions of the Ordinance.
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