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Catherine Hagan, Esq.

Senior Staff Counsel

San Diego Regional Water Quality Control Board
2375 North Side Drive, Suite 100

San Diego, CA 92108

Re: Administrative Civil Liability Complaint No. R9-2016-0092
Submission of Evidence and Policy Statements by KB Home, Inc.

Dear Ms. Hagan:

In accordance with the Revised Hearing Procedure (“Procedure”), enclosed please find two
(2) hard copies and one (1) electronic copy of the following as the Evidence and Policy Statements
submitted on behalf of KB Home, inc. (“KB”):

1. Legal and Technical Arguments and Analysis in Opposition to Administrative Civil Liability
Complaint No. R9-2016-0092 (Brief with Exhibits attached)

2. List of Exhibits. The Exhibits include the following declarations:

a. Barry/ Jones
b. Kurt Bausback
c. Mike Klinefelter

KB also requests that the following documents already in the public files be included as part
of KB's evidence and exhibits: :

1. ACL Complaint No. R9-2015-0110, its Technical Analysis and all attachments (ACL
Complaint package) previously submitted by the Prosecution Team.

.2. State Water Resources Control Board Water Quality Enforcement Policy, Effective
May 20, 2010.
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3. Any State Water Resources Controi Board or Regional Board actions cited in the
documents submitted for which a hard copy has not been provided.

4. Any judicial decisions cited in the documents submitted for which a hard copy has not
been provided.

KB reserves the right to call the following witnesses if necessary at the hearing. Each
potential witness will be present to confirm his respective declaration.:

Witness Subject of Testimony Time Estimated

Kurt Bausback KB's due diligence process 5 minutes
and the oversight of the
project by the County

Barry Jones Expert testimony concerning | 10 minutes
’ the use of preliminary
jurisdictional delineations,
the ordinary high water
mark and the other issues
addressed in the
declaration.

Mike Kiinefelter Expert testimony concerning | 10 minutes
the use of preliminary
jurisdictional delineations,
the ordinary high water
mark and the other issues
addressed in the
declaration.

Barry Jones and Mike Klinefelter would appear as expert witnesses. Their qualifications
are provided in their respective declarations.

CDs of the documents submitted have been provided to Ms. Clemente for the use of the
Prosecution Team.
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Naomi Kaplowitz, State Water Resources Control Board, naomi.kaplowitz@waterboards.ca.gov
David Boyers, State Water Resources Control Board, david.boyers@waterboards.ca.gov
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John J. Lormon (Bar No. 74720)
Walter E. Rusinek (Bar No. 148438)
PROCOPIO, CORY, HARGREAVES
& SAVITCH LLP

525 B Street, Suite 2200

San Diego, California 92101
Telephone: 619-238-1900

Facsimile: 619-235-0398

Attorneys for KB HOME

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

IN THE MATTER OF:

COMPLAINT FOR ADMINISTRATIVE CIVIL
LIABILITY NO. R9-2016-0092 AGAINST

KB HOME, SETTLER’S POINT PROJECT,
LAKESIDE, CALIFORNIA

KB HOME’S LEGAL AND
TECHNICAL ANALYSIS

IN OPPOSITION TO THE REGIONAL
BOARD’S COMPLAINT FOR
ADMINISTRATIVE CIVIL LIABILITY
NO. R9-2016-0092
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L. INTRODUCTION

KB Home (“KB”) strongly opposes the Prosecution Team’s attempt to impose a $875,166
penalty for KB’s construction of an emergency access road to serve the Settler’s Point residential
project in Lakeside (“Project”). The County of San Diego (“County”) required that the road
“knuckle” be built for fire-safety purposes, and the County’s review of the Project under the
California Environmental Quality Act (“CEQA”™) and its subsequent approvals of the Project did
not identify any impacts to regulated waters from its construction. That finding was confirmed by
a due-diligence review prepared for KB by its third-party environmental experts. The Complaint
for Administrative Civil Liability (“ACL”) seeks a significant penalty even though the construction
impacted only 0.018 acres (784 square feet) and 278 linear feet of an ephemeral drainage.

The San Diego Regional Water Quality Control Board (“Board”) should reject the
Prosecution Team’s attempt to impose this excessive and unfair penalty on KB for any of the
numerous legal and equitable reasons discussed below. As a general matter, the ACL is legally
invalid because it alleges that KB violated the Federal Clean Water Act (“FCWA?) Section 404
“dredged and fill” program, but ignores the fact that the State of California has no legal authority to
enforce that program. In addition, no proof have been presented that the ephemeral drainage is a
Water of the United States (“Water of the US”). Even if it assumed to be a Water of the US, the
penalty is excessive because the number of “gallons™ used to calculate the penalty erroneously
includes material placed outside the ordinary high water mark (“OHWM?”) of the drainage.

The Prosecution Team also has failed to show that the penalty is fair and consistent with
the State Water Resources Control Board’s May 2010 “Water Quality Enforcement Policy”
(“Policy”) and with the Section 13385(¢) penalty factors,' The Prosecution Team has improperly
characterized the fill of 0.018 acres of an ephemeral drainage as a “Major” harm based solely on
the fact that the fill has been in place for more than five days. But under that interpretation of the
Policy, the fill of 0.018 acres of an ephemeral drainage causes as much harm as the fill of 50 acres
of pristine wetlands. Such an interpretation ignores the statutory requirement that the “nature,

circumstances, extent, and gravity of the violation” be considered in assessing a penalty. It also is

" Unless otherwise noted, all references to statutory section are to the California Water Code.

o] g
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inconsistent with how the “Harm” factor has been calculated in other matters involving more-
serious impacts.

The Prosecution Team also should have reduced the alleged days of violation from 161 to
11 under the Policy’s “multiple-days” calculation to be consistent with other regional board
actions. Raising the culpability factor to 1.2 also was improper because KB justifiably relied on
the County’s approvals of the Project and on the due-diligence report of its experts.

Intertwined with these legal and policy considerations is a basic question of fairness: given
KB’s due diligence, the size of the fill, and the resource affected, does the alleged violation deserve
an $875,166 penalty? The answer is “no.” While KB is a large company, the “ability to pay”
factor in the Policy is intended to reduce a base-level penalty not to justify excessive ones.
Likewise, if the penalty is intended to “send a message” for deterrence purposes, the Policy does
not list that “goal” as a factor to be considered when setting a penalty, except for repeat violators.
The ACL admits that KB has no history of past violations.

Consequently, the Board cannot assess the penalty sought in the ACL because the ACL is
legally invalid and not supported by evidence. The Board should dismiss the ACL with prejudice.

Without admitting the legal basis for or allegations in the ACL, KB position is that a fair
and consistent application of the Policy should result in a penalty that does not exceed $75,213.
KB has calculated that amount by (1) retaining the excessive “Potential for Harm” factor of 0.31;
(2) calculating a “per-gallon” penalty of $24,117 based on the OHWM and a “per-day” penalty for
the 11 days of violation of $34,100 based on the “multiple-days” method; and (3) adding $16,996
for staff costs from the ACL. The $75,213 exceeds the minimum penalty of $42, 461 in the ACL.
KB also requests that the Board direct staff to work with KB so that it can obtain approvals if any
are needed for the emergency access road to remain in place.
1L FACTUAL SUMMARY

This factual summary is provided as a convenience to the Board and as a reference to some
of the relevant facts in this matter. A more-detailed discussion of these facts with citations to

supporting documents is provided in Section IV below.
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e The County required that the road knuckle be added at the location to provide secondary
and emergency access from the Project to Wellington Hills Drive in accordance with the
Fire Protection Plan and County and state laws governing for fire protection.

o Studies of the Project conducted by environmental consultants approved by the County did
not identify the ephemeral drainage as being a Water of the US or a Water of the State.

e The 2010 engineering plans for the road knuckle did not identify any jurisdictional waters
that would be impacted by its construction.

e The County’s 2012 Initial Study and Mitigated Negative Declaration (“MND?”) for the
Project did not identify any Waters of the US/State that the Project would impact.

e The County Planning Commission approved the Tentative Map for the Project in 2012 and
adopted a grading permit which included the road knuckle, finding that the Project was
consistent with County resource-protection laws.

e The County approved final grading plans in 2014 that included the road and the installation
of storm drains under the road knuckle.

¢ In the Notice of Violation issued to the County in August of 2015 (“County NOV”), the
Regional Board admitted that the County’s approval of the Project “led to the unauthorized
discharge of fill to waters of the U.S./State by KB Home.”

e KB did not own the property and had no involvement with the Project at the time that the
County prepared and approved the Initial Notice, MND, and grading permit.

e The property was marketed as having “all the necessary environmental approvals and a
construction grading permit issued by the County.”

e KB purchased the property at fair-market value, and would not have purchased it when it
did if it was aware that additional environmental approvals were needed.

e The due-diligence report prepared by Mr. Jones and Helix Environmental Planning, Inc.
(“Helix™) based on their review of documents and a site inspection concluded that “no
potentially jurisdictional areas were observed within the project area.”

e KB purchased the property in September of 2014 and began grading the road knuckle on
December 5, 2014. Rough grading of the road ended on January 13, 2015.

iGie
DOCS 2543556.7




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

II1.

A County Inspector was present during the grading and installation of the storm drains to
ensure that the work was completed in accordance with the approved grading plans.

The Regional Board’s site inspection report from July 1, 20135, states that staff and the
Army Corps “were unable to verify the preliminary jurisdictional delineation of aquatic
resources within the footprint of the unauthorized fill.”

After the installation of the road knuckle, stormwater from the ephemeral drainage still
flows into a storm drain pipe under Wellington Hills Drive, but starts 278 feet sooner.

KB met with the Prosecution Team at least three times to try and resolve the matter, but the
parties were not able to agree on a resolution.

SUMMARY OF LEGAL ARGUMENTS

The ACL impermissibly seeks to enforce alleged violations of the FCWA Section 404
permit program that the State is not authorized to implement or to enforce.

The ACL improperly seeks a penalty under Section 13385 for alleged discharges to Waters
of the State, but that provision only applies to discharges to Waters of the US.

The ACL improperly alleges that KB violated Section 13376 by failing to file a “report of
the discharge,” but that filing requirement is void under Section 13372 because the State is
not authorized to implement or to enforce the FCWA Section 404 permit program.

The ACL improperly alleges that KB violated FCWA Section 301 by failing to obtain a
federal Section 404 permit, but the State has no authority to determine if a federal Section
404 permit was required.

The Prosecution Team has failed to prove that the ephemeral drainage is a Water of the US.
Even if it was, a penalty based on the “gallons™ of all solid materials used to build the road
is improper because the term “gallons” only applies to liquid discharges.

The 70,691 “gallons™ allegedly discharged is vastly overstated because it includes areas
outside the OHWM of the ephemeral drainage, which are not a Water of the US.

Based on an average OHWM of 1.5 feet, the total volume of the ephemeral drainage below

the OHWM is only 1,176 cubic feet (43.5 cubic yards) or 8,796 liquid gallons.
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o The argument that the Policy requires that a “Potential for Harm” factor of “Major” be
applied because the fill is “permanent” ignores the language of the Policy and does not
consider the “nature, circumstances, extent, and gravity” of the harm as required.

e The use of the “Major” factor conflicts with the way the factor has been calculated in other
water board actions, resulting in an unfair and inconsistent application of the Policy.

e The Policy has not been applied consistently and fairly because the alleged 161 days of
violation has not been reduced to 11 days using the Policy’s “multiple-days” methodology
applied in numerous other matters.

e The penalty sought exceeds those sought in numerous other matters involving more-serious
environmental impacts.

¢ The culpability factor applied to increase the proposed penalty ignores KB’s justifiable and
reasonable reliance on the County’s approvals of the Project and the due-diligence
assessment of the environmental professionals hired by KB.

IV.  EXTENDED FACTUAL BACKGROUND

A, The County’s Review and Approval of the Project Did Not Find That the
Project Would Impact any Regulated Waters

The Project site is located in the unincorporated community of Lakeside, east of El Cajon
and north of Interstate 8. As shown in the photographs in the ACL and the TA, the Project site is
in a developed area, and is generally surrounded by other residential developments.

Previous owners had proposed various residential projects on the Property, and had
prepared environmental reviews needed to obtain the entitlements. A Biological Technical Report
prepared by RC Biological Consulting, Inc. (“RC”) in 2006 to support the subdivision and rezoning
of the property identified impacts to biological resources that the development would cause, and
proposed mitigation for those impacts. The RC report did not identify waters on the property or in
off-site areas that were Waters of US or Waters of the State.

Two years later, in a July 31, 2008, letter to the County, REC Consultants, Inc. (“REC”)
provided an updated description of the project and analysis of its potential the impacts to on-site

and off-site biological resources. (Exh. A.) The REC report noted that the off-site work included

25
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the construction of a “road knuckle” to connect the Project to Wellington Hills Drive. (/d. at pg.
4.) The REC report confirmed that the impacts to resources identified by RC and the
recommended mitigation remained the same and that no additional field work was needed.

The County required that the road knuckle be added to the Project to satisfy a requirement
in its Fire Protection Plan that the Project include two means of access and no dead-end roads.
(ACL Technical Analysis (“TA™), App. A at pg. A-2.) The 2010 engineering plans for the road
knuckle included with the ACL did not identify any jurisdictional waters that would be impacted
by the construction of the road. (/d.) The design of the road knuckle was required by the County
to ensure that fire vehicles would be able to navigate the turn.

Neither the County’s Initial Study nor MND for the Project, both dated February 10, 2012,
identified any Waters of the US or Waters of the State that the Project would impact. The MND
specifically referred to the road knuckle connecting to Wellington Hills Drive (Exh. B, MND at
pgs. 10, 16), and the Initial Study found that the Project “will not alter any drainage patterns of the
site or area on- or off-site.” (Exh. C, Initial Study at pg. 40.) The Initial Study also stated that the
County’s staff biologist had concluded that the Site “does not contain any wetlands as defined by
Section 404 of the Clean Water Act, including but not limited to marsh, vernal pool, stream, lake,

river or water of the U.S.” (/d. at pg. 20, emphasis added.)

The County Planning Commission approved the Tentative Map for the Project at its
meeting on February 10, 2012. (Exh. D.) The Planning Commission also adopted the 2009
grading permit, which included the road knuckle. (/d. at pg. 2.) The Planning Commission found
that the Project (1) was “not likely to cause substantial environmental damage or substantially and
unavoidably injure fish or wildlife or their habitat,” (2) was consistent with the County’s Resource
Protection Ordinance, and (3) would comply with the County Watershed Protection, Stormwater
Management, and Discharge Control Ordinances. (/d. at pgs. 16-17.)

The Regional Board has admitted that the County’s Initial Study did not identify the
“presence of jurisdictional water of the U.S./State associated with the offsite road improvements.”

(Exh. E, County NOV at pg. 2.) The Regional Board also admitted that the County’s approval of

DOCS 2543556.7
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the proposed development “led to the unauthorized discharge of fill to waters of the U.S./State by
KB Home.” (/d. at pg. 3.)

The Prosecution Team now claims that, had “County staff taken more care in this desktop
review, aerial photographs could have alerted them to the presence of the jurisdictional streams
directly off-site in the footprint of the proposed road knuckle.” (TA, App. A at pg. A-4.) But, the
Google Earth photograph provided in the ACL to support that claim does not show clear evidence
that there are jurisdictional waters in that area. (/d.) The aerial photograph actually shows a dirt
road crossing the area of the ephemeral drainage (above where the word “streams” is written),
indicating the lack of any significant drainage in the area. (/d.)

More importantly, the Prosecution Team is not seeking to impose a significant penalty on
the County for its failure to “take more care.” Rather, the Prosecution Team has issued an ACL
only to KB, which justifiably and reasonably relied on the County’s review and approvals of the
Project. Again, KB did not own and had no involvement with the Project when the County
prepared and approved the CEQA documents, the Tentative Map, and the grading permit.

In a letter dated March 19, 2013, REC provided another updated Project description to the
County. (Exh. F.) Once again, REC concluded that no further biological field work was needed.
The County did not change its previous findings when it approved the final grading permit for the
project in February of 2014. (Exh. G.) The approved grading permit and grading plans addressed
both the grading for the road and the installation of storm drain pipes under the road knuckle to
connect with the existing storm drain under Wellington Hills Drive. (/d.)

B. KB Properly Relied on its Due Diligence

In May of 2014, KB began its review of the Project, which the ACL acknowledges was
marketed as having “all the necessary environmental approvals and a construction grading permit
issued by the County.” (TA at pg. 3.) KB met with the County to find out if any other approvals
were required. (Exh. H, Declaration of Kurt Bausback § 5.) The County confirmed that all
required approvals had been obtained and that KB could be substituted as the permittee on the

approved grading permit. (/d.)

DOCS 2543556.7
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Following KB’s standard practice, KB also hired environmental experts, Mr. Jones and
Helix to conduct additional environmental due diligence of the Project. (/d. 4 6-7.) KB had
worked with Mr. Jones on a number of other projects, and KB had relied on his experience with
environmental permitting requirements, (/d. 4 7.) Mr. Jones has lengthy experience with
regulatory and environmental matters throughout southern California, including matters involving
jurisdictional waters. (Exh. I, Declaration of Barry Jones {f 3-4.)

KB received the due-diligence assessment in a May 9, 2014, letter from Mr. Jones. It stated
that the assessment had been prepared “to confirm that no significant changes or biological issues
have occurred since project approvals and there are no constraints on development.” (Exh. J at
pg. 1.) The letter stated that the due-diligence assessment was based on “a site reconnaissance on
May 5, 2014, by HELIX biologist Jasmine Bakker” and on his review of “project files provided by
KB Home and regional planning documents,” including the REC reports, the Initial Study, and the
MND. (/d.) KB provided Ms. Bakker’s field notes and the aerial photograph that she used during
the site inspection the Regional Board. (Exh. K.) Again, this aerial photograph does not make
clear that there were jurisdictional waters in the road knuckle area. (/d.)

Based on the document review and the site inspection, Mr. Jones’ letter concluded, in
relevant part, that “[n]o potentially jurisdictional areas were observed within the project area. No
signs of recent surface flow, no definable bed and bank or ordinary high water mark, and no
presence of wetland or riparian vegetation sufficient to constitute habitat were observed.” The
letter stated that “based on our assessment there were no areas that can be considered jurisdictional
under either U.S. Army Corps of Engineers (USACE) or California Department of Fish & Wildlife
(CDFW Regulations). (Exh. J at pg. 3.) Ms. Bakker’s field notes from her site inspection also
stated: “no jurisdiction features observed.” (Exh. K.)

The due-diligence letter also confirmed that all environmental mitigation requirements had
been satisfied by the previous owner. (Exh.J at pg. 4.) The letter finished by stating that the “only
potential constraint to development would be the requirement to avoid grading within 300 feet of

Diegan coastal sage scrub between March 1 and August 15.” (/d.)

DOCS 2543556.7
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The Prosecution Team characterizes KB’s due diligence as being “wholly inadequate” and
claims that other steps could have been taken to identify the alleged jurisdictional waters. (TA at
pg. 9.) But, KB’s due-diligence efforts included meeting with the County and hiring
environmental experts to conduct further environmental review. KB justifiably and reasonably
relied on the County’s approvals of the Project and the conclusions of Mr. Jones, with whom KB
had worked with for years. (Exh. H, Bausback Declaration § 7.) KB would not have purchased
the Property when it did if it had been required to obtain additional approvals, which is why it hired
Mr. Jones and Helix to conduct the due diligence. (/d. 9 4.) That review provided another reason
for KB to believe that no additional environmental approvals were needed before it could begin
construction of the road knuckle and the rest of the Project.

KB completed its purchase of the Property in September of 2014, Grading activities for the
road knuckle area began on December 5, 2014, and the rough grading was completed on January
13,2015. (Exh. E at pg. 3; Exh. H, Bausback Declaration § 11.) Even though the grading took
only 39 days, the ACL alleges that the “discharge of fill continued until final curb, gutter and
paving for the street knuckle were completed on May 15, 2015” or 161 days. (ACL 6.)

Prior to the start of grading, KB and its grading contractor met with an inspector from the
County to discuss the work and the limits and conditions in the approved grading permit. (Exh. H,
Bausback Declaration § 10.) A County Inspector was on site during the grading of the road
knuckle and the installation of the storm drains to ensure that the work was completed in
accordance with the County-approved Grading Plans. (/d.) The County Inspector did not stop the
road knuckle from being completed.

Following the installation of the storm drains, stormwater from the ephemeral drainage still
flows into the same storm drain pipe under Wellington Hills Drive, except that the pipe now starts
278 feet sooner. As a result, the limited flows in the ephemeral drainage have not been
permanently disrupted. The new drainage system also may provide better flood protection for

residents on Wellington Hills Drive by more-effectively managing possible severe storm flows.
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C. The Issuance of the NOV and the ACL

The Regional Board became involved when Pulte Home, Inc. (“Pulte”) submitted a Section
401 water quality certification application in March of 2015 for the adjacent Brightwater project.
The application included a preliminary jurisdictional delineation letter report prepared by Helix for
Pulte dated December 30, 2014 (“PJD Report™). (Exh. L.)

The PJD Report concluded there were “potential” Waters of the US on the Pulte property,
including in the area where the road knuckle had been constructed. (/d. at pg. 1.) But, the PJD
Report stated that it was not an official determination of whether there are Waters of the US but
rather a “nonbinding advisement that potential waters of the U.S. (including wetlands) may be
present within a site.” (/d. at pg. 13.) In fact, the photographs included in the PJD Report show
little evidence of an OHWM in a lengthy portion of the ephemeral drainage, and it even describes
the OHWM in those areas as being “underdeveloped.” (/d., photos 4 and 5.) KB was not aware of
the PJD Report until after it was contacted by the Regional Board. Mr. Jones also was not aware of
any of the studies being done for the Brightwater project. (Exh. I, Jones Declaration { 8.)

KB was notified by the Regional Board that it was reviewing the construction of the road
knuckle. On July 1, 2015, representatives of KB and Mr. Jones met with staff from the County, the
Regional Board, the Army Corps and Helix at the Property to discuss the issue. (ACL at pg. 2.)
Although the ACL claims that the meeting also was “to verify the jurisdictional delineation” (ACL
9 10), the Regional Board’s Inspection Report confirms that “Army Corps and San Diego Water
Board staff were unable to verify the preliminary jurisdictional delineation of aquatic resources
within the footprint of the unauthorized fill.” (Prosecution Team, “Evidence and Policy
Statements” (“PT Evidence”), Exh. 18 at pg. 12.) At the conclusion of the meeting, the parties
agreed to continue discussions.

In subsequent correspondence, Regional Board staff contacted Beth Ehsan of the County to
ask if the County had required installation of the road knuckle and “why the offsite Knuckle
creation was approved and permitted by all the parties involved.” (Exh. M at pg. 2.) The Regional
Board’s e-mail concluded that “REC’s decision not to conduct any additional field work when the

plans changed seems to be, in hindsight, a costly error.” (1d.)
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In a July 15, 2015, response, Ms. Ehsan admitted that the County had required that the road
knuckle be added to the Project to comply with the Project’s Fire Protection Plan, the County Fire
Code and state law. (/d.) Ms. Ehsan also elaborated on this and other responses in the August 11,
2015, document also included in Exh. M. Ms. Ehsan acknowledged that the road knuckle had been
part of the Project “as far back as September 2008” and in her August 11th explanation she stated
that the size of the knuckle was required by the County’s Public Road standards to allow fire trucks
and passenger vehicles to safely negotiate the turn. (/d.)

Ms. Ehsan’s e-mail response also acknowledged that the REC biologist who had prepared
the earlier reports was on the “County’s approved consultant list” which allowed the County to
“substantially rely on their fieldwork and analysis.” (/d. at pg. 1.) In her longer response, she
stated that the County will not accept a biology report from a consultant not on the list, and
confirmed that a consulting biologist is required to identify jurisdictional waters for a project, but
that had not been done in this instance. (/d. at pgs. 2-3.)

But even though the Regional Board had this information, on August 13, 2015, it issued a
Notice of Violation to KB and Pulte (“KB/Pulte NOV”) alleging the “unauthorized discharge of fill
to waters of the US/State.” Although Pulte was named in the NOV and the Regional Board issued
the County an NOV, only KB is named in any ACL.

After the NOV was issued, KB sought to cooperate with the Regional Board by providing
staff with relevant, including the Helix due-diligence letter, field notes, and the aerial photograph
used during the inspection, as well the earlier environmental reports, and the Project approval
documents. (See, e.g., Ex h. K.) Mr. Jones also provided staff with an estimate that the depth of
the material used to construct the road was 12 feet, which the Prosecution Team relied on to allege
that 350 cubic yards of material has been discharged. (Exh. I, Jones Declaration § 12.) The parties
met in August, October and November of 2015, but no agreement was reached. (TA at pg. 9.)

V. LEGAL ANALYSIS

A. The Allegations in the ACL Are Improper as a Matter of Law

The ACL seeks $875,166 under Section 13385(c) for alleged violations of Section
13385(a). Specifically, the ACL alleges that:
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e “Section 301 of the Clean Water Act . . . and Water Code Section 13376 prohibit the
discharge of pollutants to surface water except in compliance with a permit for dredged and
fill material.”

e KB “violated” Section 301 and Section 13376 “for a period of 161 days for the active
discharge of fill material into Waters of the U.S. and State without a permit or Clean Water
Act Section 401 water quality certification,”

e The “unauthorized activity resulted in the discharge of approximately 70,691 gallons (or
350 cubic yards) of sediment and construction materials to Waters of the U.S./State.”

(ACL 9y 15-16.)

Based on these alleged violations, the ACL claims that KB’s maximum liability is
$2,306,910, even though the minimum liability based on the calculated economic benefit (plus
10%) is only $42,461. (ACL 9 19, 21.) In calculating the alleged economic benefit to KB, the
Prosecution Team claims that KB avoided approximately $20,000 in fees to process a FCWA
Section 401 water quality certification and another $18,491 in costs “by failing to properly mitigate
the permanent impacts to the ephemeral streams associated with the construction of the off-site
road knuckle.” (TA at pg. 18.) The $875,166 fine sought is more than 20 times the alleged
economic benefit and nearly 50 times the cost of mitigating the alleged impacts. The Prosecution
Team claims that the amount is based on its “consideration of the above facts, the applicable law,
and after applying the penalty calculation methodology in Section VI of the Enforcement Policy.”
(ACL Y 24.)

The allegations in the ACL are improper as a matter of law for a number of reasons. The
ACL improperly refers to Waters of the State, but Section 13385 only applies to Waters of the US.
The ACL also erroneously claims that KB violated Section 13376, which requires a report of the
discharge to be filed, but only if the State is authorized to implement and enforce the FCWA
Section 404 program. (Section 13372.) The State does not have that authority. That lack of
authority also undermines the claims that KB violated FCWA Section 301 and state law by failing
to obtain a FCWA Section 404 permit. Not only are the allegations unclear and difficult to respond

to, the ACL fails as a matter of law to support the assessment of penalties under Section 13385,
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1. Section 13385 Only Applies to Waters of the US

The Prosecution Team has framed the allegations in the ACL to “hedge its bets.” That is
because the ACL repeatedly asserts, with emphasis added, that the construction of the road knuckle
resulted in fill being placed in “waters of the U.S. and State” (ACL § 16) or in “waters of the U.S.
and State” (id. § 12) or in “waters of the U.S./State.” (Id. ] 14.) But, because the ACL seeks a
penalty under Water Code Section 13385, it is irrelevant whether the ephemeral drainage could be
considered a “Water of the State.”

Water Code Section 13385 is in Chapter 5.5 of the Water Code, which was enacted by the
Legislature “to authorize the state to implement the provisions” of the FCWA. Chapter 5.5 applies
“only to actions required under the Federal Water Pollution Control Act and acts amendatory
thereof or supplementary thereto.” (Sections 13370(c), 13372.) Chapter 5.5 “shall be construed to
ensure consistency” with the FCWA and terms like “navigable waters” and “discharge” have the
same meaning under state law as they do under the FCWA. (/d. §§ 13372-73.) Under the FCWA,
the term “navigable waters” means Waters of the US.

The Prosecution Team alleges violations of Section 13385(c) to seck a penalty based on
both the number of days of violation and the volume of the discharge. Such “double dipping” is
not allowed under the sections of the Water Code governing Waters of the State, which allow
penalties to be sought based on either the number of days of violation or the volume of the
discharge. (See, e.g., Section 13350(e).) The “per-day” fines also are higher under Section 13385,

Under Section 13385, penalties can be sought only for “discharges” to Waters of the US.
Because the Prosecution Team has chosen to proceed under Section 13385, all references to Waters
of the State are irrelevant and prejudicial.

2. KB Could Not Have Violated Section 13376

The allegation that KB violated Water Code Section 13376 ignores the clear language of
Section 13372. (ACL 4 15-16.) While Section 13376 states that a person discharging “dredged or
fill material” into a Water of the US must “file a report of the discharge” in accordance with the
provisions of Section 13260, the requirement to file that report is explicitly deleted by Section

13372(b), which states, with emphasis added, that
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the provisions of Section 13376 requiring the filing of a report for the discharge of
dredged or fill material and the provisions of this chapter relating to the issuance of
dredged or fill material permits by the state board or a regional board shall be
applicable only to discharges for which the State has an approved permit program, in
accordance with the provisions of the Federal Water Pollution Control Act, as
amended, for the discharge of dredged or fill material.

Section 13372 shows that the “filing” requirement in Section 13376 was enacted in the event that
the State assumed authority to implement and to enforce the FCWA Section 404 permit program.
That has not occurred, and the State does not have an “approved permit program.” Because
Section 13372 voids the “filing” requirement in Section 13376, KB cannot have violated Section
13376. The Board should reject this claim outright.
3. The State Has No Authority to Enforce FCWA Section 301

The ACL alleges that KB violated FCWA Section 301 by failing to obtain a FCWA Section
404 permit or a Section 401 water quality certification. (ACL q 15-16, 18.) FCWA Section 301
prohibits the “discharge of any pollutant” except in “compliance with this section and sections
1312, 1316, 1317, 1328, 1342, and 1344 of this title” and does not reference FCWA Section 401.
(33 U.S.C. § 1311(a).) The ACL does not identify which of the statutory provisions listed in
Section 301 KB allegedly violated, but KB speculates that the reference is to FCWA Section 1344,
the Section 404 permit program. If so, the allegation fails for the same reason discussed above:
the State has not assumed the authority to implement the Section 404 program.

FCWA Section 1344(h) establishes the requirements for a state to assume authority to

implement and enforce the FCWA Section 404 program. That process requires that a state submit

an application showing it has authority under state law to issue permits and to enforce violations of

the permit program and issued permits for the review and approval of the United States

Environmental Protection Agency. ((33 U.S.C. § 1344(h)(1)(G)), (h)(2).) Without EPA approval,
a state has no authority to implement or to enforce the FCWA Section 404 program.

Again, Section 13372 makes clear that the provisions of Chapter 5.5, including Sections
13376 and 13385 do not apply to FCWA Section 404 permits unless the State “has an approved
permit program, in accordance with the provisions of the Federal Water Pollution Control Act, as

amended, for the discharge of dredged or fill material.” Consequently, the claim that KB’s alleged
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failure to obtain a federal Section 404 permit constitutes a violation of Section 13385 is both an
illegal attempt to preempt federal and an improper reading of Section 13372.2 Under the
Prosecution Team’s expansive but legally flawed reading of Section 13385, the State could allege
that a person had violated FCWA Section 301 (and Section 13385) by not obtaining a Section 404
permit even if the federal government concluded that a Section 404 permit was not required. That
cannot be the case. Because there is no evidence that a FCWA Section 404 permit was required,
there is no basis for an allegation that KB needed a Section 401 water quality certification.

Not only is the legal basis for these claims invalid, but as discussed below, the evidentiary
basis also is missing. Given these problems with the ACL, fairness and due process require that

the ACL be dismissed entirely.

B. The Prosecution Team Has Not Proved that the Ephemeral Drainage Is a
Water of the US

1. The Prosecution Team Bears the Burden of Proof

Even if one assumes that the violations alleged in the ACL are legally valid, the ACL still is
legally deficient based on the lack of evidence to support the claims. For example, the ACL alleges
that KB violated Section 13385 through an “active discharge of fill materials into Waters of the
U.S.” (ACL Y 16.) But, the Prosecution Team has not met its burden of proving that the ephemeral
drainage even is a Waters of the US, another fatal flaw.

The court in Stoeco Development, Ltd. v. Department of the Army, 792 F.Supp. 339 (D.N.J.
1992) directly addressed the burden of proof issue in a FCWA enforcement case. (See Exhibit LL
for a copy of Stoeco and other cases cited.) In Stoeco, the Army Corps had issued a cease and
desist order that required the defendant to remove fill allegedly placed illegally in wetlands the
Army Corps claimed were Waters of the US or to seek an after-the-fact permit. (/d. at 340.) The
defendant argued that it did not have to take either action because the wetland at issue was not a

Water of the US.

2 The State of California has been granted the authority to implement and to enforce the FCWA Section 402
National Pollutant Discharge Elimination System (“NPDES”) permit program. The ACL does not allege
violations of the NPDES permit program and that is not at issue here.
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The main issue before the Stoeco court was who had the burden of proving that the
wetlands were (or were not) subject to federal jurisdiction under the FCWA. In a holding that is
applicable here, the Stoeco court rejected the Army Corps’ argument that its determination that the
area filled was subject to jurisdiction under the FCWA must be accepted unless the court found the
determination to be arbitrary and capricious. The court held that to accept the Army Corps’
position “would turn the normal of burden of proof at trial on its head.” (/d. at 343.) As the court
put it, to “hold that the Corps may subject a property owner to such staggering losses without
having to prove the existence of wetlands by a preponderance of the evidence seems contrary to
basic principles of fairness.” (Id.; see also Leslie Salt Co. v. U.S., 660 F.Supp. 183 (N.D. Cal. 1987
(issue of whether there is a Water of the US determined by the court).)

Under Stoeco, the Prosecution Team has the burden of proving that the ephemeral drainage
is a Water of the US to make claims under Section 13385. The Prosecution Team has not satisfied
that burden of proof.

2. The PJD Does Not Satisfy the Burden of Proof

The PT Evidence submitted includes no evidence that the ephemeral drainage has been
determined to be a Water of the US. Rather, the ACL simply claims that the “jurisdictional
determination that the impacts associated with the knuckle were comprised entirely of waters of the
US and State was confirmed by the ACOE.” (TA at6.)

But that claim ignores the Regional Board’s own admission that the “Army Corps and San

Diego Water Board staff were unable to verify the preliminary jurisdictional delineation of aquatic
resources within the footprint of the unauthorized fill.” (PT Evidence, Exh. 18 at pg. 12, emphasis
added.) The PT Evidence includes no definitive document or other proof that the Army Corps has
“confirmed” that the ephemeral drainage is a Water of the US. The only proper evidence would be
the Army Corps’ preparation of an “Approved JD.” The PJD prepared for Pulte included in the
submittal (id., Exh. 16) is not sufficient to prove that the ephemeral drainage is a Water of the US.
First, the PJD was prepared for Pulte, not for KB. KB has not accepted and is not bound by
any conclusions in the PJD. As the PJD Report itself states, a PID is not a binding determination

that there are waters of the US. (Exh. L at pg. 13.) Developers often use a PJD to negotiate with
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the Army Corps over the extent of Waters of the US that might be impacted by a project to
expedite project approvals. (Exh. N, Declaration of Mike Klinefelter 9 5-7.) The Pulte PJD is not
sufficient evidence in an enforcement action against KB that there are Waters of the US.

Second, the Army Corps confirms that a PJD is not sufficient to prove that a drainage is a
Water of the US, especially in an enforcement action. An Approved JD is an official Army Corps’
finding that jurisdictional waters are present or absent on a site, but a PJD is simply an indication
that there may be waters of the US on a particular site and is “nonbinding.” (Exh. O, Regulatory
Guidance Letter (“RGL”) No. 08-02 at pg. 3.) The RGL confirms that “a permit applicant [like
Pulte] may elect to use a PJD in order to move ahead expeditiously to obtain a Corps permit
authorization where the party determines that it is in his or her best interest to do so.” (/d.) A
permit decision based on a PJD treats “all waters and wetlands that would be affected in any way
by the permitted activity on the site as if they are jurisdictional waters of the U.S.” (/d.)

In a PJD, the Army Corps makes no “legally binding determination of any type regarding
whether CWA/RHA [Rivers and Harbors Act] jurisdiction exists over a particular water body or
wetland in question.” (/d.) The RGL specifically requires that the Army Corps “support an
enforcement action with an approved JD unless it is impracticable to do so under the
circumstances, such as where access to the site is prohibited.” (/d.) That is not the case here.

This crucial distinction between a PJD and an Approved JD was highlighted in the recent
unanimous decision in Army Corps v. Hawkes Co., Inc., _U.S. _, 136 S.Ct. 1807 (2016). The
case addressed whether companies that sought to mine peat on their property were required to
obtain a FCWA Section 404 permit before discharging materials from the activities into wetlands
on the property. (/d. at 1812.) The Army Corps had issued an Approved JD requiring a Section
404 permit, and the Supreme Court held that the issuance of the Approved JD was a “final agency
action” subject to judicial review. (/d. at 1813.)

In the opinion, the Supreme Court explained the difference between a preliminary JD and
an Approved JD by stating that while “preliminary JDs merely advise a property owner “that there
may be waters of the United States on a parcel,” approved JDs definitively “stat[e] the presence or

absence” of such waters. [Citing 33 C.F.R. § 331.2]. Unlike preliminary JDs, approved JDs can be
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administratively appealed and are defined by regulation to constitute “final agency action.”
Hawkes, 136 S.Ct. at 1812 (emphasis in original.) The fact that the Supreme Court highlighted the
important difference between a PJD and an Approved JD confirms that a PJD, at best, only shows
that the ephemeral drainage may be a Water of the US not that it is a Water of the US.

Similarly in Sackett v. EPA, _ U.S. , 132 S.Ct. 1367 (2012), the Supreme Court again
held unanimously that a person could seek judicial review of the jurisdictional basis for a
compliance order under Section 404 as a “final agency action.” (/d. at 1374.) But here, because
the Prosecution Team is improperly attempting to enforce federal law, KB cannot challenge the
underlying issue of whether the ephemeral drainage is a Water of the US because there is no final
federal agency action. That directly conflicts with the holding in Sackett.

The Prosecution Team has not provided evidence that the ephemeral drainage is a Water of

the US. Without such evidence, the Section 13385 claims are invalid.

3. There is No Evidence That the Ephemeral Drainage Has a Significant
Nexus Under the FCWA

An Approved JD is needed to show that the ephemeral drainage is a Water of the US
because the ephemeral drainage is not per se a Water of the US under federal law. The only non-
wetland watercourses that are per se Waters of the US are (1) a Traditional Navigable Water
(“TNW”), which is “navigable-in-fact,” or (2) a non-navigable tributary of a TNW where that
tributary is a “relatively permanent water” (“RPW”), defined as tributaries that “typically flow
year-round or have continuous flow at least seasonally.” (Exh. P at pg. 3.) The unnamed,
ephemeral drainage here is not a TNW or a RPW. (Exh. N, Klinefelter Declaration § 9; Exh. I,
Jones Declaration § 27.)

At best, the ephemeral drainage is a “non-navigable tributary” that is a Water of the US
only if it has a “significant nexus” to a TNW. (Exh. P at pg. 3; Exh. N, Klinefelter Declaration
9 10; Exh. I, Jones Declaration Y 23-24.) As Justice Kennedy explained in Rapanos, a “mere
hydrologic” connection is not sufficient to show that a non-navigable tributary has a significant
nexus with a TNW to be a Water of the US because that connection “may be too insubstantial for

the hydrologic linkage to establish the required nexus with navigable waters as traditionally
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understood.” (Rapanos v. United States (2006) 547 U.S. 715, 784-85.) As a result, “absent a
significant nexus, jurisdiction under the Act [FCWA] is lacking.” (/d. at 767.)

A “significant nexus” showing requires, at the minimum, an analysis of the volume,
duration and frequency of flow in a non-navigable tributary as well as its proximity to a TNW, and
an explanation “that demonstrates whether or not the aquatic resource has more than an
insubstantial or speculative effect on the chemical, physical, or biological integrity of the TNW.”
(Exh. Q, Army Corps “Jurisdictional Determination Form Instructional Guidebook” (“Guidebook™)
at pg. 55.) The Prosecution Team has presented no evidence to show that a “significant nexus”
exists between the ephemeral drainage and the nearest TN'W, which the Army Corps identifies as
being near the Pacific Ocean. (Exh. R at pg. 2.)

The Fourth Circuit Court of Appeals has addressed the evidence required to prove that a
significant nexus exists. In that case, a developer challenged a Corps’ determination that a 4.8-acre
wetland was a Water of the US because it had a significant nexus to a TNW. (Precon Development
Corp. v. U.S. Army Corps of Engineers, 633 F.3d 278, 293 (4th Cir. 2011).) The Precon court held
that Rapanos “clearly intended for some evidence of both a nexus and its significance to be
presented.” (/d. at 294.) While the court agreed that the Army Corps could use both quantitative
and qualitative evidence to support such a determination, it rejected the Corps’ argument that
simply providing evidence of flow in a tributary was sufficient to prove the required nexus. (/d.)

The Precon court also rejected the Army Corps’ argument that the court should defer to the
agency’s position on whether a significant nexus existed. Instead, the Court held that it was a
“legal determination™ as to whether the factual evidence provided by the Corps was “adequate to
support the ultimate conclusion that a significant nexus exists” and so the court was not required to
defer to the Army Corps’ determination. (/d. at 296.) In Precon, the Army Corps actually
presented evidence at trial to prove there was a significant nexus. By contrast, the Prosecution
Team has provided no physical or other evidence to prove that the required significant nexus exists.

Similarly, in Environmental Protection Information Center v. Pacific Lumber Co., 469
F.Supp.2d 803 (N.D. Cal. 2007) (“EPIC”), the court rejected claims by a non-profit group that the

defendant had violated the FCWA. The court agreed that there was hydrological connection
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between the streams at issue and Bear Creek, a navigable water. But, the court held that the
“significant nexus” test required that the group “demonstrate that these streams have some sort of
significance for the water quality of Bear Creek™ and held that it had provided “no evidence that
the streams ‘significantly affect the chemical, physical, and biological integrity of other covered
waters.” (/d. at 823-824, quoting Rapanos, 126 S.Ct. at 2248.)

EPIC confirmed that more than a mere hydrologic connection between a non-navigable
tributary and a TNW is required to show a “significant nexus” under Rapanos. These cases show
that the Prosecution Team has not proved that the ephemeral drainage is a Water of the US.

In fact, the ephemeral drainage arguably is an “crosional feature” that is not subject to
regulation under the FCWA at all. The Guidebook states that “[c]ertain geographic features are not
jurisdictional waters” and lists as examples “swales, erosional features (e.g. gullies) and small
washes characterized by low volume, infrequent, and short duration flow.” (Exh. Q at pg. 16).

The ephemeral drainage at issue here looks exactly like the “gully” shown in the Guidebook as an
example of a non-jurisdictional erosional feature. (/d. at pg. 39.)

Because there is no proof that the ephemeral drainage is a Water of the US, there is no valid
claim under Section 13385. For that reason as well, the ACL should be dismissed.

C. The ACL Improperly Used “Gallons” of Fill to Assess the Penalty

Even if the Prosecution Team could prove that the ephemeral drainage is a Water of the US,
its attempt to levy a penalty based on the “gallons” of fill allegedly discharged to a Water of the US
also is flawed. Section 13385 allows penalties to be assessed based on the “gallons” discharged,
but there is no evidence that the Legislature intended the word “gallon” to be applied to measure
the type of solid, non-waste construction materials used to construct the road.

Such an interpretation ignores the rule that the first step in interpreting a statute is to “look
first to the words of the statute, giving them their usual and ordinary meaning.” (Committee of
Seven Thousand v. Superior Court (1988) 45 Cal. 3d 491, 501.) The usual and ordinary meaning
of the word “gallons” is a volumetric measure of liquid. Black’s Law defines the word “gallon” as

a “liquid measure” as do many other sources. (See, e.g., http://www.yourdictionary.com/gallon;
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http://thelawdictionary.org/gallon/). In common parlance and industry, people speak of soil and
rock in terms of cubic yards, acres, or feet not gallons. (Exh. N, Klinefelter Declaration § 12.)

The National Institute of Standards and Technology in United States Department of
Commerce also does not use the term “gallon” when identifying appropriate measures for solids.
(Exh. S, Handbook 44, “Specifications, Tolerances, and Other Technical Requirements for
Weighing and Measuring Devices” at pgs. 4-35-37.) The State has adopted those standards as
well. (/d.,4 C.C.R. § 4000.)

Even the State Board’s 2015-2016 Fee Schedule for waste discharge requirements reflects
this distinction. For “fill” discharges, the application fee is set as the “discharge length in feet”
times the base fee amount. (Exh. T, 22 C.C.R. § 2200(a)(3).) The State Board’s rule states that

discharges will be assessed the higher of the fee based on the discharge length in feet or the

“discharge area in acres.” (/d., emphasis added.) The State Board’s rule also establishes a flat fee

for “low impact discharges” which are defined, in part, as having a “discharge size” of “0.1 acre,
and 200 linear feet.” (/d., emphasis added.)

For these common-sense reasons, the word “gallons” in Section 13385 does not apply to the
solid material at issue here. The Board should reject the Prosecution Team’s square-peg-round-hole
misinterpretation of the statute.

D. The Prosecution Team Has Improperly Calculated the “Gallons” of Fill

The ACL seeks a per-gallon penalty for the placement of 350 cubic yards of fill, which it
claims was the amount of fill that the “discharger” estimated. (ACL 4 12.) But while KB may have
provided an estimate of the quantity of all the material used to construct the road knuckle, the
amount required to build the road is not the proper measure of the gallons allegedly “discharged” to
a Water of the US under Section 13385. The allegation' that KB discharged 350 cubic yards to
Waters of the US ignores the jurisdictional limits defined by the OHWM.

Section 13385(c)(2), with emphasis added, allows a regional board to assess a penalty “not
to exceed ten dollars ($10) multiplied by the number of gallons by which the volume discharged
but not cleaned up exceeds 1,000 gallons.” Section 13385(d) defines the term “discharge” as a

discharge “to navigable waters of the United States” as defined in the FCWA.
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The rules of Army Corps confirm that its jurisdiction under the FCWA over navigable
waters “extends to the ordinary high water mark.” (33 C.F.R. § 328.4(c)(1).) That jurisdiction
“includes all the land and waters below the ordinary high water mark.” (Id. § 329.11(a), emphasis
added.) The area below the OHWM is the extent of “navigable waters” and regulatory jurisdiction
under the FCWA. (See, e.g., United States v. Hubenka, 438 F.3d 1026, 1034 (10th Cir. 2006)
(“Corps may regulate dredge and fill activities below the ordinary high water mark™).)

Physical evidence identifies the OHWM, and evidence from extraordinary events is
discounted because it does not show the “ordinary” high water mark. (Exh. U, RGL No. 05-05 at
pg. 3.) The Army Corps’ Guidebook includes photographs showing examples of OHWMs and the
limits of FCWA jurisdiction. (Exh. S at pgs. 22-23.) Those examples clearly show that the
Prosecution Team has ignored the fact that the placement of fill outside the OHWM does not
constitute a “discharge” for which penalties can be levied under Section 13385.

L The Volume Below the OHWM is Only 43.5 Cubic Yards

The ACL claims that 70,691 gallons were “discharged” to Waters of the US, and based on
the amount in excess of 1,000 gallons, seeks $216,042. (ACL § 12.) The Prosecution Team
arrived at that amount by converting 350 cubic yards of solid material into gallons by multiplying
the cubic yards of this solid material by the number of gallons of liquid in a cubic yard.

There is no validity to the claim that 350 cubic yards of fill was placed in Waters of the US.
(Exh. N, Klinefelter Declaration 4§ 11-15.) The ACL states that 0.018 acre of the ephemeral
drainage was filled. That equals 784 square feet or approximately 87 square yards. For there to be
350 cubic yards of fill, the OHWM would have to be 12-feet deep throughout the 278-foot length.
Common sense indicates that the ordinary flow in an ephemeral drainage with a small watershed
like this one is not 12-feet deep, and the photographs in the PJD confirm that is not the case.

The OHWM in the ephemeral drainage actually is estimated conservatively to be 1.5 to two
feet high. (/d. at §f 14-15; Exh. 1., Jones Declaration § 15-16.) That includes the area with the
“underdeveloped” OHWM shown in the PJD. The Prosecution Team knows that the OHWM is

not 12 feet high, (id. § 17), but refuses to apply the law properly.
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Based on an average of 1.5 feet, the actual amount of material discharged to Waters of the
US is 1,176 cubic feet or 43.5 cubic yards. (Exh. N, Klinefelter Declaration § 15.) Even using the
faulty liquid conversion method, that is only 8,796 gallons. (/d.) After reducing that amount by
1,000 gallons, the maximum “per-gallon” penalty is $77,796. Even applying the excessive 0.31
per-gallon “factor” used in the ACL, the maximum per-gallon penalty under Section 13385 would
be $24.117. That assumes that the Prosecution Team can prove that the ephemeral drainage is a
Water of the US and that Section 13385 allows a penalty to be levied based on the “gallons™ of
solid materials allegedly discharged. Even assuming that those showings are made, the Board still
must reduce the amount sought to $24,117 or less in recognition of the fact that the OHWM is the
limit of any Water of the US in this matter.

E. The Policy Has Not Been Applied in a Fair and Consistent Manner

The Prosecution Team also has failed to apply the Policy in a fair and consistent manner.
That failure has affected the penalty the Prosecution Team is seeking under either the “per-gallon”
assessment discussed above or the “per-day” assessment discussed below.

The failure to apply the Policy in a fair and consistent manner violates the State Board’s
directive that Water Boards “shall strive to be fair, firm, and consistent in taking enforcement
actions throughout the State, while recognizing the unique facts of each case.” (Policy at pg. 2.)
The Policy establishes a state-wide requirement that enforcement actions “be suitable for each type
of violation, providing consistent treatment for violations that are similar in nature and have similar
water quality impacts.” (/d.) State Board decisions have confirmed that the Policy “provides that
similar violations should result in similar liability so that dischargers have some idea of their
potential liability.” (In the Matter of the Petition of Carl and Carole Boyett/Boyett Petroleum
(State Board Order WQO 2004-0006 ) at pg. 4 (overturning a regional board’s assessment of
$1,305,000 fines as being “greatly disproportionate to the alleged violations”).) The excessive fine
sought here ignores the primary rationale for the Policy and the State Board’s directive that
penalties be fair and consistent.

The Policy also does not eliminate the need to comply with the statutory penalty factors on

which the Policy is based. Section 13385(e) requires that “[i]n determining the amount of any
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liability imposed under this section, the regional board . . . shall take into account the nature,
circumstances, extent and gravity of the violation or violations” as well as the other factors listed.
The Prosecution Team’s interpretation and application of the Policy ignores those statutory
requirements to impose this unfair and excessive penalty. The Prosecution Team has (1)
misinterpreted the Policy’s “Potential for Harm” factor, (2) erroneously failed to apply the
“minimum-days” calculation to reduce the number of days of violation, and (3) applied a
culpability factor that ignores the evidence discussed above concerning the County’s approvals and
KB’s due diligence. As a result, the Prosecution Team sceks a penalty for impacts to 0.018 acre of
an ephemeral drainage that ignores the “nature, circumstances, extent and gravity” of any impacts

and that exceeds amounts recovered in actions involving more-serious environmental harms.

1. The ACL Used the Wrong “Potential for Harm” Factor to Calculate the
Penalty

The Policy states that, to calculate liability, the first step is to “determine an initial liability
factor based on the Potential for Harm and the extent of Deviation from Requirements when there
is a discharge violation,” (TA at pg. 11.) Under the Policy, the three factors used to calculate the
“Potential for Harm for Discharge Violations” factor are

e Factor 1: the “harm or potential for harm to beneficial uses”

e Factor 2: the “physical, chemical, biological or thermal characteristics of the discharge”

e Factor 3: the discharge’s “susceptibility to cleanup or abatement.”
(Policy at pgs. 12-13.) Once the “Potential for Harm” factor is determined based on these three
factors, the “Deviation from Requirements™ factor is calculated, and Table 1 of the Policy is used
to find where the factors intersect. The decimal “factor” obtained from Table 1 then is used to
calculate the per-gallon and per-day penalty. (/d. at pgs. 14-15.)

Based on the three factors listed above, the Prosecution Team calculated a “Potential for
Harm” factor (Factor 1) of “7” for KB’s actions, and concluded that the “Deviation from
Requirements” was “Major.” As a result, it used a per-gallon and per-day factor of 0.31 derived

from Table 1 to calculate the proposed final penalty. (ACL at pg. 15.)
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The most-glaring problem with the Prosecution Team’s “Potential for Harm” factor is its
conclusion that the Policy mandates that the fill of 0.018 acre of an ephemeral drainage be
considered a “Major” harm under Factor 1. Factor 1 of the Policy requires consideration of the
“harm that may result from exposure to the pollutants or contaminants in the illegal discharge, in
light of the statutory factors of the nature, circumstances, extent and gravity of the violation or
violations.” (Policy at pg. 12.) The Policy requires that a score be assigned based on a
“determination of whether the harm or potential for harm is negligible (0), minor (1), below
moderate (2), moderate (3), above moderate (4), or major (5).” (/d.)

The Prosecution Team argues that the harm in this case must be identified under Factor 1 as
“Major” and a score of “5” assigned because the “unauthorized discharge of fill into waters of the
United States has permanently eliminated, or at least significantly impacted, the beneficial uses
assigned to the unnamed ephemeral streams in the footprint of the road knuckle.” (TA at pg. 12.)
The claim is that, because the “impacts are permanent, the actual harm to beneficial uses can be
scored as nothing less than Major, as defined by the Enforcement Policy.” (/d.)

The Prosecution Team bases this conclusion on the language in the Policy that defines a
“Major” harm as creating a “high threat to beneficial uses (i.e., significant impacts to aquatic life or

human health, long term restrictions on beneficial uses (e.g., more than five days), high potential

for chronic effects to human or ecological health). (Policy at pg. 12, emphasis added.) The
Prosecution Team focuses solely on the language referring to “long-term restrictions on beneficial
uses (e.g., more than five days)” to support its argument. No evidence has been provided that the
construction of the road knuckle caused “significant impacts to aquatic life or human health” or
generated a “high potential for chronic effects to human or ecological health.”

a. The Prosecution Team Has Misinterpreted the Policy Language

The first problem with the assertion that the Policy requires any permanent fill to be a

“Major” harm under the Policy (requiring a score of “5”) is that it misinterprets the language of the
Policy. The Policy modifies the phrase “high threat to beneficial uses” with three criteria:
(1) significant impacts to aquatic life or human health, (2) long term restrictions on beneficial uses

(e.g., more than five days), (3) high potential for chronic effects to human or ecological health). To
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reach its conclusion, the Prosecution Team must read that provision as if it contained the word “or”
before the third criteria in the list rather than the word “and.”

The more-logical interpretation is that a “Major” harm (the highest possible harm) must
satisfy all of the listed criteria. That is consistent with the descriptions of the other levels of harm in
the Policy. For example, an “Above moderate” harm is defined as “more than moderate threat to
beneficial uses (i.e., impacts are observed or likely substantial, temporary restrictions on beneficial
uses (e.g., less than five days), and human or ecological health concerns).” (Policy at pg. 12,
emphasis added.) It makes no sense to argue that the Policy requires that an “above moderate”
harm satisfy all three criteria but that a “Major” harm satisfy only one.

b. The Interpretation of the Policy Ignores the Statutory Factors

The second problem is that the Prosecution Team’s reading of the intent of the Policy
ignores that Section 13385(e) requires that, when assessing a penalty, a regional board must
consider the “nature, circumstances, extent and gravity of the violation or violations.” But if any
fill lasting more than five days must be identified as a “Major” harm, that would eliminate the need
to consider those statutory factors. Under the Prosecution Team’s reading of the Policy, any fill
would be a “Major” harm whether it was to 0.018 acre of an ephemeral drainage or to 50, 100, or
more acres of pristine wetlands, vernal pools, or other critical aquatic resource. The argument that
the Policy does not allow the value of a resource allegedly harmed to be considered impermissibly
deletes from consideration the required statutory factors.

The four statutory factors in Section 13385(e) were taken verbatim from the FCWA. (33
U.S.C. § 1319(g)(3).) Consequently, EPA’s interpretation of those four statutory penalty factors is
relevant because Chapter 5.5 of the Water Code must be “construed to ensure consistency with the
requirements for state programs implementing” the FCWA. (Section 13370(c).) In applying those
statutory factors to violations of FCWA Section 404, EPA does not assume that all fill activities
cause the same harm when seeking penalties.

Rather, the EPA “Revised CWA Section 404 Settlement Penalty Policy” requires that it
first consider the “harm to human health or welfare” based on whether the fill activity “has

adversely impacted drinking water supplies, has resulted in (or is expected to result in) flooding,
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impaired commercial or sport fisheries or shellfish beds, or otherwise has adversely affected
recrcational, aesthetic and economic values.” (Exh. V at pg. 10.) The fill here did not cause any of
those impacts. EPA considers the size of the area filled, but notes that a “small impact to a unique
or critical water may have high environmental significance.” (/d. at pg. 11.) While there is no
“unique or critical water” at issue here, that language also shows that, in assessing the “nature,
characteristics, extent and gravity” of a violation, the value of the resource must be considered.
EPA also assesses the “Severity of Impacts to the Aquatic Environment” and the
“Uniqueness/Sensitivity of the Affected Resource.” (/d.) Those titles show the focus on the value
of the area filled. For the latter factor, EPA states that the “more scarce the impacted ecosystem,
the higher the value” assigned in assessing a penalty. (/d.) While EPA does consider if a fill is
permanent, only 20% of the assessed harm is based on the duration of the violation. (/d. at pg. 12.)
The only reference to the resource values of the ephemeral drainage in the ACL is the
listing of its designated beneficial uses based on the tributary rule, specifically IND, REC-1, REC-
2, WARM, and WILD. (ACL  13.) But the Prosecution Team provides no evidence that any of
those “designated” uses were actual uses in the ephemeral drainage. In fact, it is unlikely that the
ephemeral drainage, with its infrequent and limited flows, has sufficient water to support industrial
uses (IND), contact or non-contact recreational uses (REC-1 and REC-2), warm water fisheries
(WARM), or habitat (WILD). (Exh. I, Jones Declaration §26.) The ACL also claims that the
construction of the road knuckle resulted in the “unmitigated loss of flood attenuation, groundwater
recharge, pollutant assimilation, and biological productivity and diversity in the habitat lost,” but it
provides no site-specific evidence to support any of these generalized allegations. (TA at pg. 12.)
The Prosecution Team’s calculation of the “Harm” factor directly conflicts with the plain
meaning of the Policy, and ignores the statutory factors in Section 13385(e). Given the resource
value of the ephemeral stream, the “Harm” factor should “Moderate™ or even less and the per-

gallon and per-day penalty factor From Table 1 of the Policy should have been 0.15 not 0.31.
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c. The Harm Was Minimal Because the Activity Was Eligible for
Nationwide Permits

Another reason that the “Harm” factor is excessive is that, given the 0.018 acres impacted,
the construction would have been eligible for coverage under the FCWA’s Nationwide Permit
(“NWP”) program under either NWP 14 (“Linear Transportation Projects”) or NWP 29
(“Residential Developments™). That assumes that the ephemeral drainage even is a Water of the
US. That the activity would be eligible for coverage under the NWP program is relevant to the
“Harm” assessment because the Army Corps describes NWPs as a general permit “designed to

authorize certain activities that have minimal individual and cumulative adverse effects on the

aquatic environment” and that activities that “result in more than minimal individual and
cumulative adverse effects on the aquatic environment cannot be authorized by NWPs.” (Exh. W,
Decision Document at pg. 2, emphasis added.)

NWP 14 is applicable because the work did not cause the loss of greater than '2-acre of
waters of the United States. ( Exh. N, Klinefelter Declaration at § 8.) The 0.018 acres impacted
was less than 4% of the acreage allowed under NWP 14. (Exh. W at pg. 1.) The work also would
have been eligible under NWP 29, which also has a Y-acre limit as well as a limit of 300 linear feet
of streambed. (Exh. I, Jones Declaration §22.) That means that the activity had an assumed
minimal impact on the environment and the burden is on the Prosecution Team to rebut that

assumption. No evidence has been presented to do that.

d. The Calculation of the Harm Factor is Unfair and Inconsistent
With Other Matters

The Prosecution Team’s erroneous interpretation of the “Harm” factor has resulted in an
inconsistent application of the Policy. In numerous other matters, more-serious discharges were
assigned a lower “Harm” factor.

In the Matter of Los Angeles Department of Water and Power (Order No. R6V-2015-0018)
(Exh. X) concerned work by LADWP to maintain a diversion structure in Lee Vining Creek. The
regional board assigned a “Minor (1)” factor “due to the limited extent of waters and aquatic

habitat affected by the unauthorized discharge of rock fill (80 cubic yards) below Lee Vining
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Creek’s OHWM.” (/d. at pg. 2, emphasis added.) The rock appears to have been in place from at

least mid-September to late October (more than five days) (id. at pg. 5), and the creek was flowing
and supported a trout fishery and other beneficial uses. Conversely, the Prosecution Team has
assigned a Major” harm factor although only 43.5 cubic yards of fill was placed below OHWM of
the ephemeral drainage and the drainage does not support those types of sensitive uses.

In another matter, the unauthorized discharge of 8,207,560 gallons of potable water
containing residual chloramines killed “at least 276 fish in San Mateo Creek, including 70 rainbow
trout/steelhead, 94 Sacramento sucker, 96 sculpin and 16 stickle-back.” (Exh. Y, California Water
Service Company Unauthorized Discharge of Chloraminated Potable Water to Polhemus and San
Mateo Creeks (Complaint R2-2014-1030) at pg. 2.) The discharge also caused “significant bank
erosion and sedimentation at the discharge site and downstream” that increased turbidity and
deposited sediment downstream. (/d.) But, even though the discharge killed 276 fish (a permanent
impact) and caused severe damage to the affected watercourses, the regional board only assessed a
“Harm” score of “4” for “above moderate” harm. (/d.) The Prosecution Team has not shown that
“harm” allegedly caused by KB’s actions included the kill of any fish or an increase in
sedimentation of downstream watercourses to be assessed as a “Major” harm.

In one of this Board’s matters, it settled an ACL issued to the Santa Margarita Water
District for its discharge of 2,293,000 gallons of raw sewage to Tijeras Creek, a Water of the US
for $890,000, although the ACL had recommended a $1,731,970 penalty. (Exh. Z, Santa
Margarita Water District (Order No. R9-2011-0057).) The key reason for the reduction was the
Prosecution Staff’s recommendation that the “Harm™ factor be lowered “from a score of 4.5
(between ‘above moderate’ and ‘major’) to a score of 4 (‘above moderate’ harm.)” (/d. at pg. 2.)

The reason cited for the reduction is relevant here. The Prosecution Staff found that the
“construction of the earthen berm to impound the raw sewage” discharged to the creek “negatively
impacted beneficial uses of the Creek for well over five days.” Given that fact, the Prosecution
Staff stated that “the penalty calculation methodology guidelines would allow for a finding of
major harm in Step 1 ... .” (/d. at pg. 2, emphasis added.) That is an admission that the Policy

does not require a “Major” harm designation for such violations. (TA at pg. 12.)
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In the Matter of the City of Huntington Beach (Complaint No. R8-2010-0004) (Exh. AA),
the City constructed a library from which the sewer lines had been improperly connected to the
storm drain. (/d. at pg. 2.) The City had inspected the construction work, and confirmed that the
work had been completed according to plans and specifications approved by the City Engineer in
1999. (/d. at pgs. 2-3.) The fact that the sewer line had been installed improperly was discovered
in 2009, meaning that for 4,854 days, raw sewage had been was discharged directly to the storm
drain. (/d. at pg 5.) But, even though the City illegally discharged raw sewage for 10 years, the
per-day factor used to assess the penalty was only 0.1. (/d. at pg. 6.) It is not clear how the factor
was calculated, but the factor used here (0.31) is more than three times higher.

Other relevant matters contradict the Prosecution Team’s position, and also require that the
Harm factor be reduced.

e (City of Escondido Hale Avenue Resource Recovery Facility (Order No. R9-2014-0008) -
discharge of 180,700 gallons of raw sewage to Escondido Creek resulted in warning signs
being posted at Cardiff State Beach and along access points on Escondido Creek and San
Elijo Lagoon for several days. (/d. at pg. 2.) But, the Board assigned a Harm factor of “3”
concluding that the discharges resulted in only a “moderate” threat. (Exh. BB.)

e Matter of Irvine Ranch Water District (Complaint No. R8-2010-0059) — discharge of
20,875 gallons of raw sewage into the Pacific Ocean into an Area of Special Biological
Significance caused the closure of Little Corona Del Mar Beach for three days but the
regional board found that the “impact on beneficial use is considered as moderate” and
scored it a “3.” (Id. at pgs. 3-4.) The fine was only $45,925. (/d. at pg. 5.) (Exh. CC.)

o City of Carlsbad Agua Hedionda Creek Emergency Dredge Project (Order No. R9-2010-
0008) — the ACL alleged that the City failed to complete mitigation for 814 days for a
potential fine of $8.14 million, but the final penalty was only $47,647, although the project
resulted in permanent impacts to 0.5 acres of wetlands and the temporary impact to 3.06
acres of wetlands. Based on the number of days of violation, the assessed penalty was

approximately $60 per day. (Exh. DD.)
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e State Route 108 East Sonora Bypass Stage 2 Project (Complaint R5-2013-0589) (Exh. EE)
Caltrans failed to install adequate BMPs resulting in the discharge of at least 822,701
gallons of sediment-laden stormwater into a Water of the US over 24 days. The sediment
“settled in the creek channel and banks” and impacted benthic organisms, an important food
source for fish, and “was observed over a relatively long stretch of the stream, at least one
mile from the project site.” (/d. at pg 2.) Even though the sediment remained in the water
for more than five days, a “moderate” Harm factor of “3” was assigned. (/d. at 12.)

e Approximately 100,000 gallons of highly turbid, sediment-laden construction water was
pumped during dry weather into an off-site storm drain which discharged to an unnamed
tributary of Los Pefiasquitos Creek. (Scripps Mesa Developers, Inc. (Order No. R9-2014-
0044) (Exh. FF.) Although discharges impacted a Section 303(d) impaired water body for
sediment/silt, the discharge was assigned a “Harm” factor of “3” for “moderate” harm.
Based on the resolution of these matters as well, the Policy does not require that the alleged

violation be defined as a “Major” harm. The maximum assigned “Harm” factor should not exceed

“3” or moderate, and the per-day and per-gallon factors should be reduced to at least 0.15.

2, The Number of Days of Violation Should be Reduced By Applying the
Multiple-Days Policy

The ACL alleges 161 days of violation from December 4, 2014, when the grading began,
to May 14, 2015, when the paving of the road knuckle was completed. (ACL { 16.) But the
Prosecution Team admits that the grading was completed on January 15, 2016, approximately 42
days. (Exh. E at pg. 3; Exh. H, Bausback Declaration § 11.) Any fill to Waters of the US below
the OHWM ended long before any of those dates, but 42 days is more reasonable.

The Policy also states that for a violation that lasts more than 30 days, the number of days
of violation may be reduced by counting the first day and then every fifth day until the 30" day and
then every 30" day after that. (Policy at pg. 18.) This process is appropriate if a regional board
finds that the violation is:

(1) “not causing daily detrimental impacts to the environment or the regulatory program,”
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(2) “[r]esults in no economic benefit from the illegal conduct that can be measured on a
daily basis,” or |
(3) “[o]ccurred without the knowledge or control of the violator . . ..”
(Id., emphasis added.) If any one of these requirements is satisfied, the “multiple-day” calculation
can be used. For KB, its use would reduce the 161 days of alleged violation to 11 days. While the
Policy does not provide specific guidance on how to determine if a factor has been satisfied, the
“multiple-day” policy has been applied in a number of matters.

The discussion of this Board’s application of the multiple-days calculation in the Matter of
Jack Eitzen (Exh. GG, Order No. R9-2011-0048) provides insight. In Eitzen, this Board found the
defendant had illegally discharged earthen materials to Waters of the State for 645 days and that
the discharged material “remained in state waters through the date of the Complaint.” (/d. at pg.
2.) Even so, the Board reduced the days of violation to 48, finding that the “violation resulted in no
economic benefit from the illegal conduct that can be measured on a daily basis.” (/d. at pg. 5.)°

The illegal discharges from Eitzen’s construction were larger and more-frequent than those
related to the road knuckle. The Eitzen discharges also continued in spite of repeated warnings by
the regional board. Consequently, this Board’s finding that Mr. Eitzen’s continuing violations
during the construction work did not result in an “economic benefit measurable on a daily basis”
applies even more so to KB’s construction of the road knuckle. Like Mr. Eitzen and the entities
discussed below, KB receives no daily economic benefit from the alleged violation.

e In Matter of Balcolm Ranch (Exh. 11, Complaint No. R4-2010-0023R) at Attachment A, pg.
4) — on remand from a court ruling that a $193,850 fine was “so excessive as to constitute a
violation of the due process clauses of the California and United States Constitutions,” the

regional board reduced the number of days of violation from 1,222 to 42 and the fine to

$51,045 based on a finding that no economic benefit could be measured on a daily basis.

* In a companion action, the Board reduced the number of days of violation from 211 to 24 days for
Mr. Eitzen’s failure to implement an adequate Stormwater Pollution Prevention Plan, a non-discharge
violation. (Exh. HH, Order No. R9-2011-0049 at pg. 3.) Again, the Board found that the violation had
resulted in no economic benefit measurable on a daily basis. (/d.)

S
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Matter of California Dept. of Transportation I-215 Widening Project (Exh. JJ, Complaint
No. R8-2010-0050) - number of days of non-discharge violations reduced from 1240 to 85
because they “did not cause daily detrimental impacts to the environment or the regulatory
program.” (/d. at pg. 18.) A per-day penalty factor of 0.1 was used even though sediment-
laden storm water was discharged for 108 days. (/d. at pg. 17.)

The multiple-days policy also applies because the violations occurred without KB’s

knowledge that additional approvals were required as in the following:

In City of Huntington Beach, the 4,854 days of violation (maximum liability of
$48,540,000) was reduced to 167 days. (Exh. AA at pgs. 4-6.) The justification was that
the City was “unaware of the discharge” under Criteria 3, even though the City had paid for
the construction of the library and had inspected the work and deemed it to have been
completed in accordance with City-approved plans. (/d.) The City’s final liability for 10
years of illegal discharges of raw sewage was only $150,750. Here, KB justifiably relied
on the County approvals of the Project and the due-diligence assessment of its experts. If
the City qualified, KB also qualifies under criteria 3.

Eastern Municipal Water District (Exh. KK, Order No. R9-2015-0048) — violation for
discharge of raw sewage for 84 days reduced to eight days because the “violation occurred
without the knowledge of the District” even though the manhole from which the discharge
flowed was located “in a landscaped median between Winchester Road and an adjacent
pedestrian sidewalk.” (/d. at pg. 2.)

KB qualifies under the Policy because the alleged violations have not resulted in an

economic benefit that can be measured on a daily basis and because KB’s knowledge of the

violation was no greater than in the City of Huntington Beach and other matters discussed above.

The Board should apply the “multiple days” calculation to reduce number of alleged days of

violation from 161 to 11 days.

3 The Penalty Exceeds Others Levied by Regional Boards

Consistent application of the Policy also should result in similar fines based on the impact

of the alleged violation on the environment. The Prosecution Team seeks nearly $900,000 from
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KB for impacts to 0.018 acre of an ephemeral drainage. In addition to the matters discussed above,
where the fines assessed were significantly less, the penalty is not consistent with the fines (1) of
$70,680 against the City of Laguna Beach for the discharge of 590,000 gallons of untreated sewage
to the ocean (Order No. R9-2009-0168); and (2) of $770,184 for the discharge of 2,585,000 gallons
of raw sewage into Buena Vista Creek, Buena Vista Lagoon, and the Pacific Ocean (Matter of City
of Oceanside (Order No. R9-2013-0004).

F. The Culpability Factor is Too High

The Prosecution Team also increased the penalty by assigning a culpability factor of 1.2
based on the allegation that KB “ranks in the top five of the largest home builders in the nation”
and “is, or should be, intimately aware” of regulatory requirements. (TA at pg. 16.) While KB
acknowledges that it is aware of regulatory requirements, it proceeded in accordance with industry
standards by relying on the approvals granted by the County and by hiring recognized and qualified
environmental consultants, Mr. Jones and Helix, to complete a due-diligence review of the Project.
(Exh. H, Bausback Declaration { 4-8.) The due-diligence reviews determined that no additional
permits or approvals were required to complete the grading in the road knuckle area.

The Prosecution Team also argues that an increase is proper because the construction of the
road knuckle was not an “add-on” to the Project. (/d.) But that only reinforces the KB’s position:
because the road knuckle was part of the Project since 2008 as the County confirmed, and was part
of the environmental reviews of the project by REC that were reviewed and approved by the
County. KB was not involved with those reviews by the County or with the County approvals and
KB certainly did not add this feature to the Project.

In the Irvine Ranch matter (Exh. CC), a culpability factor of 0.9 was used, even though the
City installed a pipe fitting that did not comply with the City’s requirements and the fitting failed
and caused the discharge of more than 20,000 gallons of raw sewage and a beach closure. (/d. at
pg. 4.) Likewise, in the City of Huntington Beach matter, a culpability factor of 1.0 was used even
though the City had approved the construction work that resulted in the illegal discharge of raw
sewage for 10 years. Based on those matters and the facts of this case, the maximum culpability

factor that should be assigned is 1.0.
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VI. CONCLUSION

The penalty sought by the Prosecution Team is not legally valid, fair, consistent with the
Policy, or reflective of the statutory factors that require that the value of the resource affected be
considered. KB’s due diligence was appropriate and adequate because KB met with the County,
and hired qualified environmental experts to assess whether additional environmental approvals
were needed for the Project. These experts and the County failed to state that additional approvals
might be needed to construct the road knuckle, and KB justifiably relied on their findings.

The Board should dismiss the legally invalid ACL with prejudice. But, without admitting
the validity of the legal arguments or the evidence submitted by the Prosecution Team, KB’s
position is that a fair and consistent application of the Policy should result in a penalty of no more

than $75,213.
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2442 Second Avanve
Son Diego, CA 92104
Phone: 419.232.9200
Fox: 619.232.9210

l) IJ (‘ Clvil Engineering - Environmental
(U VAV

Consultants, Inc.

| danuary-21-2008 July 31, 2008

| Daniella-Resenberg Larry Hofreiter and Beth Ehsan
County of San Diego
Department of Planning and Land Use
5201 Ruffin Road, Suite B
San Diego, CA 92123

Subject: Settlers Point TM 5423, R05-004, S05-064, ER 04-14-009
Updated Project Description

| Dear-Ms—Resenberg Mr. Hofreiter and Ms. Ehsan:

This letter is being submitted to inform you of an updated project description for the
21.89 acre Settlers Point project site located in Lakeside, San Diego County, California.
The proposed project is located near the community of Lakeside in the County of San
Diego. The project is located within the metro-Lakeside Jamul Segment of the County’s
Subarea Plan of the MSCP and part of the MSCP Pre-approved Mitigation Area (PAMA)
or Biological Resource Core Area (BRCA). Please see the attached previously drafted
Biological Technical Report prepared by RC Biological Consulting (October 2005,
revised February 2006).

This 2006 report outlined biological resources onsite, the significance of impacts to those
resources, and mitigation requirements. The original findings, impacts and mitigation

| recommendations al-remain largely the same and do not necessitate the drafting of a new
report. At this time, no additional field work will be conducted. The findings of the
report are summarized in this letter along with the new project description.

Please note that the 2006 RC Biological Consulting report described the project acreage
as 22.4 acres, and the current proposed Tentative Map is 21.89 acres. This discrepancy
exists because since 2006, there has been a Boundary Adjustment to the southern-most
project boundary between the Settlers Point project and the Los Coches Self Storage and
commercial site to the south (Document #2007-0758216). This document is attached for
your reference. This Boundary Adjustment accounts for the change in project acreage of
0.51 acre,

Due to the Boundary Adjustment and slight refinements in the engineering of the site,
habitat acreage calculations and impact amounts have changed minimally. Please see the
table on page four of this letter for further clarification of habitat and impact acreages.

Fiiated o4 Rotyt'ed Popst
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2006 BIOLOGY REPORT SUMMARY

As documented by the 2006 RC Biological Consulting report, the biological resources
onsite include three habitat types: coastal sage scrub, non-native grassland, and
developed. The coastal sage scrub habitat occurs in the northwest portion of the property
on northwesl facing slopes. Plant species in this habitat arca include flat-top buckwheat
(Erivgonum fasciculatum), coast sagebrush (Artemisia californica), white sage (Salvia
apiana), deerweed (Lotus scoparius) and broom baccharis (Baccharis sarothroides). The
non-native grassland onsite is dominated by non-native grasses including red-stem filaree
(Erodium_cicutarium), cheeseweed (Malva parviflora), and black mustard (Brassica
nigra). Other species located in this area include tocalote (Centaurea melitensis), narrow-
leafed filago (Filago gallica), rancher's fiddleneck (Amsinckia menziessi), wild radish
(Raphanus sativus), miniature lupine (Lupinus_bicolor) and scarlet pimpernel (Anagaliy
arvensis). The developed habitat _area contains several non-pative species including
African fountain_grass (Pennisetum seiaceum), California fan palm (Washingtonia
filifera), Canary Island date palm (Phoenix canariensis), castor bean (Ricinus communis),

and tree tobacco (Nicotiana glauca).

A total of 87 plant species were observed onsite. Additionally, 34 wildlife species were
observed.

No state or federally listed plant or animal species were observed onsite. However, one
sensitive wildlife species, the Cooper’s hawk (Accipiter cooperii) was observed onsite.
The Cooper’s hawk is a federal and/or state species of concern. [n addition, three
sensitive species were observed on an adjacent site. One sensitive plant, San Diego
sunflower (Viguiera laciniara), a Group D species was found. Two bird species were
observed: the federally threatened and California Species of Special Concern California
Gnatcatcher (Polioptila californica) and California Species of Special Concern American
kestrel (Falco sparverius). The California Gnatcatcher was gbserved offsite on an

adjacent property. Although a protocol survey for California gnatcatcher was not

conducted, the project site is considered occupied. A focused survey for the Quino
checkerspot butterfly was conducted in 2000 2005 with negative results._Per the 2005

survey report, the potential for the Quino checkerspot butterfly to occur onsite was low
due to the lack of the butterfly’s main host plant, dwarf plantain (Plantago erecta). ‘I'wo
individuals of the secondary host plant were found onsite, purple owl's clover (Castelleja
exserta); however, this would pot be sufficient to support the Quino checkerspot butterfly
onsite.

Per the 2006 RC Biological Consulting report_and based on the project description under
consideration at that time, implementation of the project wiH_would result in 100%
impact to the approximately 1.74 acres of coastal sage scrub, 18.7 acres of non-native
grassland and 1.99 acres of developed land onsite. Additionally, offsite impacts to 0.11
acre of coastal sage scrub, 0.63 acre of non-native grassland and 0.15 acre of developed

| land wiH-_would occur as a result of project implementation. The RC Biological
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Consulting report indicated that mitigation land be purchased through the Crestridge
Mitigation Bank.

Mitigation for a |.85 acre impact 10 a-tetal of 278 acres-ol-coastal sage scrub wiH_would
be achieved at a 1.5:] ratio through the purchasc ol 2.78 acres of coastal sage scrub
habitat within a County approved mitigation bank. In addition, 19.33 acres of non-native
grassland wiH_would be mitigated at a 0.5:]1 ratio for a total of 9.67 acres purchased
within a County approved mitigation bank. Potential impacts to sensitive animal species
will would be mitigated by the habitat based mitigation in accordance with the Biological
Mitigation Ordinance (BMO). The loss of the developed habitat would not be considered
biologically significant. Implementation of these mitigation measures wi_would reduce
impacts to below a level of significance.

UPDATED PROJECT DESCRIPTION

The project is located northwest of the intersection of Business-Reute-$- Hwy. 8 Business
and Los Coches Road. The site is comprised of Assessor Parcel Numbers 397-210-17,
397-212-01, 397-290-04, 397-291-01 and 397-291-03. The proposed project is located
within Lakeside, California in the eastern portion of the County of San Diego (Figures 1
and 2). The project site is located on the El Cajon USGS 7.5’ Quadrangle in Sections 29
and 30 in Township 15 South, Range 1 East (Figure 2). Topography includes a hilltop
and the majority of the site is on a southeast-facing slope. Elevation onsite ranges from
approximately 600 feet above mean sea level at the southem portion of the site to
approximately 700 feet above mean sea level.

The site is surrounded by residential development with a large undeveloped area to the
west. Current land uses onsite included a single family home which was demolished in
2007, a driveway and undeveloped land. The site is dominated by a hill where the house
was located and its associated slopes to the east and west. A proposed self storage project
is located directly to the southwest of the Settlers Point project (Los Coches Self Storage
504-009), adjacent to-BusinessReute—8 Hwy. 8 Business. In—danuvary2008—this—self

storage-projectis—sette-go-outforpublie review-and-eemment-_ILis anticipated that the
site plan _for the sclf storage project will be approved in summer of 2008. An undeveloped
commercial site is located directly to the southeast of the Settlers Point project. No
development applications are pending on this property at this time. All of these propemes
are under the same family ownership.

The 2006 RC Biological Consulting report describes the proposed subdivision of the 22.4
acre Settlers Point site into three residential lots, The property was proposed to be
subdivided into one single-family residential lot, one HOA lot and one lot for a multi-
family condominium development. The proposed multi-family residential lot was
proposed to be developed with 233 condominium units, an active recreation area and
passive recreation areas.
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The proposed 21.89 acre Settlers Point project is now pursuing a Tentative Map with four
lots proposed for future residential development. Of the four residential lots proposed for
Settlers Point, the largest is 7.19 acres and the smallest is 3.92 acres. Grading of each of
the pads is proposed to provide future residential development potential. A total of 266
residential units may be possible given the current zoning and density assigned to each of
the lots.

One additional 2.09 acre lot is reserved for the 60 foot wide public street (“Street A”) to
access the project from BusinessRewte #-_Hwy. 8 Business and to provide secondary
access for the Brightwater Ranch (TM 5306) residential project to the northwest of
Settlers Point. Street improvements are proposed for Business-Reute-8- Hwy. 8 Business
including stormdrains and five feet of public street dedication. A 10’ decomposed granite
(D.G.) trail runs the length of the project’s access road.

The project_also_includes offsite impacts due (o [ire clearing, frontage improvements
along Hwy. 8 Business, utility lines, and drainage structures. At this time it is unknown il
Brightwater Ranch (M _5306) will obtain its Tenative Map prior o Setilers Point,
Therefore, impacts resulting from a road knuckle on the property ol Brightwater Ranch

are also included as offsite impacts.

As with the earlier project proposal, 100 percent of the site is proposed to be impacted by
the development by the construction of flat pads, slopes, retaining walls, access road, and
stormwater and drainage improvements (earthen swales, temporary siltation basins, etc.).

Due to the change in project acreage resulting from the Boundary Adjustment_and:
further engineering refinements of the nlun hdhlldl acreages und lmpau acreages are
detailed in the table below. the : A :
requirerment that changes-isrelated to mm*v&wﬂmmm Mwehang&mll
reduce-tmpaets to-the-non-native grasstand -habitat opsttetrom-—H-T-neresto- 184 U aeres
and—wil-theretore shiphthy—reduee- the—quantity-of -mitipation-aereape—needed—for—this
habiat-type: Approximately-Y-4-aeres of-non-native grassland habitat will-be required for
mitigation. Al other-impact ard-mitigation calewlations remuin-the same-as—+the 2006
Fepert:

Habitat Type Total Acres Acres Mitigation Offsite
(Habitat Acreage | Impacted | Impacted Ratio Mitigation
Code) | Onsite | Onsite | Offsite Purchase
Qm-&““;g!g e | 9 1.69 047 15:1 124
Nop-native | | - o
Grassland 18.21 1821 1.51 0.5:1 9.86

| (422000 | ISP RS — -
Developed 1.99 1.9 0,69 0 NA
(4200 0 = 0 o e L
TOTAL 21.89 21.89 2,67
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The 2006 RC Biological Consulting report proposed mitigation to occur at the Crestridge
Mitigation Bank. However, because the appropriate habitat is now sold out at the
Crestridge Mitigation Bank, new mitigation options are being researched. The mitigation
land will be purchased from another County approved mitigation bank.

Please contact REC Consultants, Inc. with any questions or concerns regarding the new
project description.

Sincerely,
5
C-Qf ;, <
Etyssa K. Robertson
Principal
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— County of San Biego

DIRECTOR

DEPARTMENT OF PLANNING AND LAND USE

§201 RUFFIN ROAD, SUITE B, SAN DIEGO, CALIFORNIA $2123-1666
INFORMATION (858) 694-2960
TOLL FREE (800) 411-0017
www.sdcounty.ca.gov/dplu

MITIGATED NEGATIVE DECLARATION

February 10, 2012
Project Name: Settlers Point

Project Number(s): 3100 5423 (TM); 3910 05-14-009 (ER)

This Document is Considered Draft Unfil it is Adopted by the Appropriate

County of San Diego Decision-Making Body.

This Mitigated Negative Declaration is comprised of this form along with the

Environmental Initial Study that includes the following:

2 Initial Study Form

b. Environmental Analysis Form and attached extended studies for

1. California Environmental Quality Act Mitigated Negative Declaration Findings:

Find, that this Mitigated Negative Declaration reflects the decision-making body's
independent judgment and analysis, and; that the decision-making body has
reviewed and considered the information contained in this Mitigated Negative
Declaration and the comments received during the public review period; and that
revisions in the project plans or proposals made by or agreed to by the project
applicant would avoid the effects or mitigate the effects to a point where clearly
no significant effects would occur; and, on the basis of the whole record before
the decision-making body (including this Mitigated Negative Declaration) that
there is no substantial evidence that the project as revised will have a significant

effect on the environment.

2. Required Mitigation Measures;
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Refer to the attached Environmental Initial Study for the rationale for requiring
the following measures:

£ TRANSPORTATION

&

The payment of the Transportation Impact Fee, which will be required at
issuance of building permits, in combination with other components of this
program, will mitigate potential cumulative traffic impacts to less than
significant.

Intersection configuration proposed at the project driveway Street “A” and
Highway 8 Business Loop which will include the following: Southbound —
one exclusive left-turn lane and one exclusive right-turn lane; Eastbound —
one left turn lane and one through lane; Westbound — one right turn lane
and one through lane. County sight-distance standards will be met at the
intersection with Highway 8 business loop.

The project will include a 10 foot wide pathway along the west side of
Street "A" composed of decomposed granite.

B. BIOLOGY

1,

Prior to the approval of any plans, issuance of any permit, and approval of
any final map(s), provide evidence to the satisfaction of the Director of
Public Works (DPW) that the following “Specific Environmental Notes”
have been placed on the grading, and or improvement plans:

a. “Restrict all brushing, clearing and/or grading such that none will be
allowed within 300 feet of coastal sage scrub habitat during the
breeding season of the California gnatcatcher. This is defined as
occurring between March 1 and August 15."

Prior to the approval of any plans, issuance of any permit, and approval of
any final map(s), provide evidence to the satisfaction of the Director of
Planning and Land Use that 3.24 acres of Tier | or Il habitat has been
preserved in perpetuity through one of the methods described below:

a. Option 1: If purchasing Mitigation Credit the mitigation bank shall
be either the Crestridge Mitigation Bank or another mitigation bank
approved by the California Department of Fish & Game, located
within the Multiple Species Conservation Program. The following
evidence of purchase shall include the following information to be
provided by the mitigation bank:
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A copy of the purchase contract referencing the project
name and numbers for which the habitat credits were
purchased.

If not stated explicitly in the purchase contract, a separate
letter must be provided identifying the entity responsible for
the long-term management and monitoring of the preserved
land.

To ensure the land will be protected in perpetuity, evidence
must be provided that a dedicated conservation easement or
similar land constraint has been placed over the mitigation
land. '

An accounting of the status of the mitigation bank. This
shall include the total amount of credits available at the
bank, the amount required by this project and the amount
remaining after utilization by this project.

b. Option 2: |If habitat credit cannot be purchased in a mitigation
bank, then the applicant shall provide for the conservation of
habitat of the same amount and type of land located within the
Multiple Species Conservation Program in a Biological Resource
Core Area as indicated below:

1.

The type of habitat and the location of the proposed
mitigation, should be pre-approved by [DPLU, PCC] before
purchase or entering into any agreement for purchase.

A Resource Management Plan (RMP) shall be prepared and
approved pursuant to the County of San Diego Biological
Report Format and Content Requirements to the satisfaction
of the Director of DPLU. If the offsite mitigation is proposed
to be owned and/or managed by DPR, the RMP shall also
be approved by the Director of DPR.

An open space easement over the land shall be dedicated to
the County of San Diego or like agency to the satisfaction of
the Director of DPLU. The land shall be protected in
perpetuity.

The final RMP cannot be approved until the following has
been completed to the satisfaction of the Director of DPLU:
The land shall be purchased, the easements shall be
dedicated, a Resource Manager shall be selected, and the
RMP funding mechanism shall be in place.
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In lieu of providing a private habitat manager, the applicant
may contract with a federal, state or local government
agency with the primary mission of resource management to
take fee title and manage the mitigation land. Evidence of
satisfaction must include a copy of the contract with the
agency, and a written statement from the agency that (1) the
land contains the specified acreage and the specified
habitat, or like functioning habitat, and (2) the land will be
managed by the agency for conservation of natural
resources in perpetuity.

3. Prior to the approval of any plans, issuance of any permit, and approval of
any final map(s), provide evidence to the satisfaction of the Director of
Planning and Land Use that 10.02 acres of Tier Ill habitat has been
preserved in perpetuity through one of the methods described below:;

a.

Option 1: If purchasing Mitigation Credit the mitigation bank shall
be either the Crestridge Mitigation Bank or another mitigation bank
approved by the California Department of Fish & Game, located
within the Multiple Species Conservation Program. The following
evidence of purchase shall include the following information to be
provided by the mitigation bank:

1.

A copy of the purchase contract referencing the project
name and numbers for which the habitat credits were
purchased.

If not stated explicitly in the purchase contract, a separate
letter must be provided identifying the entity responsible for
the long-term management and monitoring of the preserved
land.

To ensure the land will be protected in perpetuity, evidence
must be provided that a dedicated conservation easement or
similar iand constraint has been placed over the mitigation
land.

An accounting of the status of the mitigation bank. This
shall include the total amount of credits available at the
bank, the amount required by this project and the amount
remaining after utilization by this project.

Option 2: [f habitat credit cannot be purchased in a mitigation
bank, then the applicant shall provide for the conservation of
habitat of the same amount and type of land located within the
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Multiple Species Conservation Program in a Biological Resource
Core Area as indicated below:

1s The type of habitat and the location of the proposed
mitigation, should be pre-approved by [DPLU, PCC] before
purchase or entering into any agreement for purchase.

2. A Resource Management Plan (RMP) shall be prepared and
approved pursuant to the County of San Diego Biological
Report Format and Content Requirements to the satisfaction
of the Director of DPLU. If the offsite mitigation is proposed
to be owned and/or managed by DPR, the RMP shall also
be approved by the Director of DPR.

3. An open space easement over the land shall be dedicated to
the County of San Diego or like agency to the satisfaction of
the Director of DPLU. The land shall be protected in
perpetuity.

4, The final RMP cannot be approved until the following has
been completed to the satisfaction of the Director of DPLU:
The land shall be purchased, the easements shall be
dedicated, a Resource Manager shall be selected, and the
RMP funding mechanism shall be in place.

8. In lieu of providing a private habitat manager, the applicant
may contract with a federal, state or local government
agency with the primary mission of resource management to
take fee title and manage the mitigation land. Evidence of
satisfaction must include a copy of the contract with the
agency, and a written statement from the agency that (1) the
land contains the specified acreage and the specified
habitat, or like functioning habitat, and (2) the land will be
managed by the agency for conservation of natural
resources in perpetuity.

C. CULTURAL RESOURCES

1.

Prior to the approval of any plans, issuance of any permit, and approval of
any final map(s), provide evidence to the satisfaction of the Director of
Public Works (DPW) that the following “Specific Environmental Notes”
have been placed on the grading, and or improvement plans:
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a. “The County approved Project Archaeologist, the Native American
Monitor, and the DPLU Permit Compliance Coordinator (PCC),
shall attend the pre-construction meeting with the contractors to
explain and coordinate the requirements of the monitoring
program.”

b. “The Project Archaeologist (and Native American Monitor, if
contracted) shall monitor original cutting of previously undisturbed
deposits in all areas identified for development including off-site
improvements.”

e. “During the original cutting of previously undisturbed deposits, the
Project Archaeologist and Native American monitor shall be onsite
as determined necessary by the Project Archaeologist. Inspections
will vary based on the rate of excavation, the materials excavated,
and the presence and abundance of artifacts and features. The
frequency and location of inspections will be determined by the
Project Archaeologist in consultation with the Native American
monitor. Monitoring of cutting of previously disturbed deposits will
be determined by the Project Archaeologist.”

d. “In the event that previously unidentified potentially significant
cultural resources are discovered, the Project Archaeologist shall
have the authority to divert or temporarily halt ground disturbance
operations in the area of discovery to allow evaluation of potentially
significant cultural resources. At the time of discovery, the Project
Archaeologist shall contact the DPLU Staff Archaeologist. The
Project Archaeologist, in consultation with the Staff Archaeologist,
shall determine the significance of the discovered resources.
Construction activities will be allowed to resume in the affected
area only after the Staff Archaeologist has concurred with the
evaluation. For significant cultural resources, a Research Design
and Data Recovery Program to mitigate impacts shall be prepared
by the ' Project Archaeologist and approved by the Staff
Archaeologist, then carried out using professional archaeological
methods.”

e. “If any human bones are discovered, the Project Archaeologist
shall contact the County Coroner. If the remains are determined to
be of Native American origin, the Most Likely Descendant, as
identified by the Native American Heritage Commission, shall be
contacted by the Project Archaeologist in order to determine proper
treatment and disposition of the remains.”
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f. “The Project Archaeologist shall submit monthly status reports to
the Director of Planning and Land Use starting from the date of the
notice to proceed to termination of implementation of the grading
monitoring program. The reports shall briefly summarize all
activities during the period and the status of progress on overall
plan implementation. Upon completion of the implementation
phase, a final report shall be submitted describing the plan
compliance procedures and site conditions before and after
construction.”

g. “Prior to rough grading inspection sign-off for each phase, the
Project Archaeologist shall provide evidence that the field grading
monitoring activities have been completed. Evidence shall be in
the form of a letter to the Director of the Department of Planning
and Land Use.”

h. “Prior to Final Grading Release for each phase, submit to the
satisfaction of the Director of Planning and Land Use, a final report
that documents the results, analysis, and conclusions of all phases
of the Archaeological Monitoring Program. The report shall include
the following:”

(1)  "Department of Parks and Recreation Primary and
Archaeological Site forms.”

(2)  “Evidence that all cultural resources collected during the
grading monitoring program have been submitted to a San
Diego curation facility that meets federal standards per 36
CFR Part 79, and, therefore, would be professionally
curated and made available to other
archaeologists/researchers for further study. The collections
and associated records, including title, shall be transferred
to the San Diego curation facility and shall be accompanied
by payment of the fees necessary for permanent curation.
Evidence shall be in the form of a letter from the curation
facility stating that archaeological materials have been
received and that all fees have been paid.”

(3)  “If no cultural resources are discovered, a brief letter to that
effect and stating that the grading monitoring activities have
been completed, shall be sent to the Director of Planning
and Land Use by the Project Archaeologist..”
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D.

2, Prior to recordation of the final map(s) TM 5423 and prior to approval of
any grading or improvement plans or issuance of any grading or
construction permits, the subdivider shall implement the following
conditions relating to the grading monitoring program to mitigate potential
impacts to undiscovered buried archaeological resources on the Project
site. The following conditions shall be implemented to the satisfaction of
the Director of the Department of Planning and Land Use:

a. Provide evidence that a County approved archaeologist ("Project
Archaeologist”) has been contracted to implement a grading
monitoring and potential data recovery program that complies with
the County of San Diego Guidelines for Determining Significance
and Report Format and Content Requirements, to the satisfaction
of the Director of Planning and Land Use. Also, provide evidence
that a Native American Monitor has been contracted to monitor
grading, or evidence that no Native American Monitor was
available, in which case the Project Archaeologist shall perform that
function.

b. The Contract shall include a cost estimate of the required
monitoring; this estimate shall be submitted to the Director of Public
Works and included in the Bond Cost Estimate for the required
Grading.

NOISE

y On the Final Map, grant to the County of San Diego a perpetual Noise

Protection Easement, as shown on Tentative Map TM5423. The
easement shall be placed over the first 285 feet from the centerline of
Interstate 8 Business Route on portions of Lots 3 and 4, to the satisfaction
of the Director of Public Works. The easement is for the mitigation of
present and anticipated future excess noise levels on residential uses of
the affected Parcel.

“Said Noise Protection easement requires that before the issuance of any
building or grading permit for any residential use within the noise
protection easement located on portions of Lots 3 and 4", the applicant
shall:

a. Complete to the satisfaction of the Director of the Department of
Planning and Land Use, an acoustical analysis performed by a
County approved acoustical engineer, demonstrating that the
present and anticipated future noise levels for the interior and
exterior of the residential dwelling will not exceed the allowable
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3.

sound level limit of the Noise Element of the San Diego County
General Plan [exterior (60 dB CNEL), interior (45 dB CNEL)].
Future traffic noise level estimates for Interstate 8 Business Route
shall use a traffic flow equivalent to a Level of Service “C" traffic
flow for a Major road that is the designated General Plan
Circulation Element buildout roadway classification.

b. Incorporate to the satisfaction of the Director of the Department of
Planning and Land Use all of the recommendations or mitigation
measures of the acoustical analysis into the project design and
building plans.

Critical Project Design Elements That Must Become Conditions of Apprbval:

The following project design elements were either proposed in the project application
or the result of compliance with specific environmental laws and regulations and were
essential in reaching the conclusions within the attached Environmental Initial Study.
While the following are not technically mitigation measures, their implementation must
be assured to avoid potentially significant environmental effects.

PLANS AND SPECIFICATIONS

1

(Street Improvements and Access)

Stafidard Conditions 1ithrolighi’a:and; 11.

SPECIFIC CONDITIONS:

2

Improve or agree to improve and provide security for Highway 8 Business (SA
895) (Old Highway 80) fronting Boundary/Certification B/C 07-0031, Parcels B,
C, and D, to Public Major Road (plus bike lane) Standards, to a minimum one-
half graded width of fifty-five feet (55') with a minimum of forty-five feet (45') of
asphaltic concrete pavement over approved base with portland cement concrete
curb, gutter, and sidewalks with curb at a minimum of forty-five feet (45') from
centerline. This includes transitions, tapers, traffic striping, street lights and A.C.
dike to the existing pavement. Provide additional grading and improvements for
a dedicated eastbound left turn lane and a dedicated westbound right turn lane
on Highway 8 Business (SA 895) at Street “A” intersection. Provide additional
grading and improvements to accommodate dedicated east bound left turn lane
and dedicated west bound right turn at project access, Street “A”. All of the
foregoing shall be to the satisfaction of the Director of Public Works.

Improve or agree to improve and provide security for Street “A” from the
improved intersection with Highway 8 Business (SA 895) to the northwesterly
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project boundary in accordance with Public Residential Collector Road
Standards, to a graded width of sixty feet (60') with forty feet (40") of asphalt
concrete pavement over approved base with Portland cement concrete curb,
gutter, and sidewalk on one side and a 10 foot wide disintegrated granite (DG)
pathway on the other side with face of curb at twenty feet (20") from centerline to
the satisfaction of the Director of Public Works.

the proposed knuckle mtersectaon W|th We[lmgton H|Il Dm,te toa graded W|dth of
sixty feet (60") with forty feet (40" of asphalt concrete pavement over approved
base with Portland cement concrete curb, gutter, and sidewalk on one side and a
10 foot wide disintegrated granite (DG) pathway on the other side with face of
curb at twenty feet (20") from centerline. The improvements shall correspond to
the recommendations of approved TIA for this segment of Street “A" and its
intersection with Wellington Hill Drive. All to the satisfaction of the Director of
Public Works.

5 Improve or agree to improve and prowde security for the off-site Street “A” and
Wellmgton Hill ‘Drivelintersection, in accordance with Public Road Standards by
means ‘of la Knuckle(DS-15) ‘and/oras approved by (TIA for thisiségment of
Wellington Hill'Drive Tand 1Street A% mtersegtlon and to the satisfaction of the
Dlrector of Public Works.

6. improve or agree to improve and provide security for off-site Wellington Hill Drive
intersection with i Street #1A" ﬁkn,uckle inortheasterly tomthewexistibguimproved
tefminusTof Wellington 'Hill‘Drive, in accordance with Public Residential Collector
Road Standards, to a graded width of sixty feet (60') with forty feet (40') of
asphalt concrete pavement over approved base with Portland cement concrete
curb, gutter, and sidewalk on one side and a 10 foot wide disintegrated granite
(DG) pathway on the other side with face of curb at twenty feet (20" from
centerline. The improvements shall correspond to the recommendations of
approved TIA for this segment of Wellington Hill Drive and Street “A"
intersection. All to the satisfaction of the Director of Public Works.

T Asphalt concrete surfacing material shall be hand-raked and compacted to form
smooth tapered connections along all edges including those edges adjacent to
soil. The edges of asphalt concrete shall be hand-raked at 45 degrees or fiatter,
so as to provide a smooth transition next to existing soil, including those areas
scheduled for shoulder backing. The above shall be done to the satisfaction of
the Director of Public Works.

8. A Registered Civil Engineer, Registered Traffic Engineer, or Licensed Land
Surveyor shall provide a certified signed statement that, “Physically, there is a
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10.

minimum unobstructed sight distance in both directions along Highway 8
Business (SA 895) from Street “A”, for the prevailing operating traffic speed on
Highway 8 Business (SA 895) per the Design Standards of Section 6.1.F of the
County of San Diego Public Road Standards (approved March 3, 2010), to the
satisfaction of the Director of Public Works. If the lines of sight fall within the
existing public road right-of-way, the engineer or surveyor shall further certify
that, “said lines of sight fall within the existing right-of-way and a clear space
easement is not required.”

Where height of downsloping bank for a 2:1 slope is greater than twelve feet
(12"); or where height of downsloping bank for a 1.5:1 slope is greater than ten
feet (10'), guardrail shall be installed per CALTRANS standards to the
satisfaction of the Director of Public Works.

The subdivider shall construct to the satisfaction of the Director of Public Works,
a public street lighting system that complies with the following conditions: [DPW
- Development Review Section]

a. All fixtures shall use a high pressure sodium vapor light source.

b. Deposit with the County of San Diego, through the Department of Public
Works, a cash deposit sufficient to:

e Energize, maintain and operate the street lighting system until tax
revenues begin accruing from the subdivision for those purposes.

e Pay the cost to process lighting district administration of this project.
After recording of the Final Map, the subdivision shall be transferred
without notice or hearing, to Zone A of the lighting district to operate
and maintain the system.

(Drainage and Flood Control)

11.

Standard Conditions 13 through 18.

SPECIFIC CONDITIONS:

12.

Specific Conditiofis:

a. The jprivate storm ‘drain 'system shall be privately maintained by a private
maintenance mechanism such as a homeowners association or other
private entity acceptable to the satisfaction of the Director of Public
Works.
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13.

14,

b. The detention basin system shall be maintained by category 2 storm
water maintenance (to ensure perpetual maintenance) according to
category 2 post-construction BMPs (see 17 below) to the satisfaction of
the Director of Public Works.

Impact of discharge to the drainage structures Master Facilities 27, 28, 29, 30
and 35 within Zone 2 shall be reviewed and re-analyzed at final engineering for
impacts to said facilities to the satisfaction of the Director of Public Works.

The 100-year flood line of the natural channels crossing all lots with drainage
watersheds in excess of twenty-five (25) acres shall be clearly delineated on the
non-title information sheet of the Final Map to the satisfaction of the Director of
Public Works.

(StormWaterManagement)

15.

16.

To the satisfaction of the Director of Public Works, LoW impactiDevelopment
(LID) requirements apply to all priority projects iasof dantiary:24,:20084These
requirements are found on page 19 (Section D.1.d. (4) a and b) of the Municipal
Storm Water Permit:

http://www.waterboards.ca.gov/sandiego/water issues/programs/stormwater/doc
s/sd permit/r9 2007 0001/2007 0001final.pdf

The draft LID Handbook is a source for LID information and is to be utilized by
County staff and outside consultants for implementing LID in our region. You
can access the Handbook at the following DPLU web address:

http://www.sdcounty.ca.gov/dplu/docs/LID-Handbook.pdf.

The handbook gives an overview of LID. Section 2.2 reviews County of San
Diego Department of Public Works planning strategies as they relate to
requirements from the Municipal Permit. The Fact Sheets in the Appendix may
be useful for information on all of the engineered techniques. Additional
information can be found in the extensive Literature Index. For more information
contact Stephanie Gaines, Department of Public Works Watershed Planning
Division, at (858) 694-3493 or at the following e-mail address:
[Stephanie.Gaines@sdcounty.ca.gov]. :

(SDRWQCB) |ssued a new Mummpal Storm Water Permit under the National
Pollutant Discharge Elimination System (NPDES). The requirements of the
Municipal Permit were |mplemented beginning January.2572008. Project design
shall be in comphance with the new Municipal Permit regulatlons The Low
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17.

Impact Development {EID): Best Management Practices (BMPR). Requirements of
the Municipal Permit can be found at the following link on Page 19, Section D.1.d
(4), subsections (a) and (b):

http://www.waterboards.ca.gov/sandiego/water issues/programs/stormwater/doc
s/sd permit/r9 2007 0001/2007 0001final.pdf

To the satisfaction of the Director of Public Works, all priority projects must
fminifize directlyiconnected impervious areas and promotéibiofiltrationy D.1.d(4)
subsections (a) and (b) are the minimalisiteZdesignirequiremelits that project
applicants must address and implement. These can be Slfmarized)into the
following four requirements;

1)  Disconnectimperviousisurfaces.

2) Desngn imperviclis istirfaces ‘to ‘drain iinto) propeérly idesigned pervious
lareas.t

3) Useiperviousisurfaces whierever appropriate.

The applicant / engineer must determine the applicability and feasibility of each
requirement for the proposed project and include them in the project design,
unless it can be adequately demonstrated which (if any) of the requirements do
not apply.

The project includes Category:2:postconstruction:BMPst The applicant will be
required to establish a maintenance. greement /. j‘_f:,mechamsm* (to include
easements) torassure maintenanceof these’BMRs and to provide security to
back up maintenance pursuant to the County Maintenance Plan Guidelines to
the satisfaction of the Director of Public Works.

(Grading Plans)s,

18.

18,

Standard Conditions 19 (a through e)

WELL DESTRUCTION AND SEPTIC REMOVAL [DEH]

a. Prior to the approval of any plans, issuance of any permit, and approval of
any final map(s), provide evidence to the satisfaction of the Director of Public
Works (DPW) that the following “Specific Environmental Notes"” have been
placed on the grading, and or improvement plans:
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(Sanitation)

1. Prior to the completion of grading, any water well on the property must
be properly destroyed. Water well destruction is required to be
performed by a licensed and bonded C-57 well contractor through
permit approval with the Department of Environmental Health.

2. Prior to approval of the grading plan, the septic tank that served the
existing residence must be pumped and backfilled by a permitted
septic pumper and verified by DEH staff.

20, Standard Condition 21

21.  Specific Conditions.

a.

The County Facility Plan Study (CFPS) for Alpine and Lakeside Sanitation
District (District) as confirmed by the Settlers Point projects (CSFS) has
identified downstieam ifeaches of \Woodside Interéeptori’ (8-inch sewer
pipe) within Los Coches Road that exceeds the District's 50% design
criteria for Peak Dry Weather Flow (PDWF). To meet the operational
requirements for ultimate flow conditions, Capital Improvement Projects
(CIP) are scheduled within the next five to six years to replace the
following segments of the sewer line downstream of the proposed project:

15 Woodside Interceptor 1 — Installing approximately 3,682 LF of 12-
inch PVC and approximately 375 LF of 15-inch PVC sewer pipe.

A reimbursementiagreement ‘hetweenjthe Districtiand theideveloper will
be required if the project precedes construction of the downstream
improvements by the District and/or item 1 above is implemented by the
developer.

Plans and Specifications for the installation of the sewer system serving
each lot must be approved by the Lakeside Sanitation District and shall be
contingent upon:

1s Construction of required off-site sewer improvements to mitigate
impacts by the project on the existing downstream sewer facilities.

2, Dedication by the developer of all necessary easements and right-
of-way,

A commitment to serveeach parcel must be obtained from;the Eékeside
Sanitation®District. In addition, to the ecapacity:commitment fees, the



Mitigated Negative Declaration -15- February 10, 2012
TM 5423, ER 05-14-009

developer shall pay all the appropriate fees at time of issuance of the
Wastewater Discharge Permit.

d. The applicant shall install the sewer system and shall dedicate the sewer
system that is to be public as shown on the approved plans and
specifications.

e. The developer may be required to grade an access road to maintain any

public sewers constructed within easements and may be required to
dedicate additional access easements to maintain the public sewers.

SPECIFIC CONDITIONS:

22.

Comply with all applicable stormzwater regulations at all times. The activities
proposed under this application are subject to enforcement under permits from
the San Diego Regional Water Quality Control Board (RWQCB) and the County
of San Diego Watershed Protection, Storm Water Management, and Discharge
Control Ordinance (Ordinance No:79589) and all other applicable ordinances and
standards. This includes requirements for materials and wastes control, erosion
control, and sediment control on the project site. Projects that involve Areasi)
acre or.greater: requwe;)that the property owner keeptadditionaliand: updated

ifnformation:onsiteiconcetning "storm’ Water runoff! This requirement shall be to

the satisfaction of the Director of Public Works.

DEVELOPMENT IMPACT FEES

SPECIFIC CONDITIONS:

23.

Deposit with the County Department of Public Works sufficient funds to cover the
cost of inspection of the development improvements.

FINAL MAP RECORDATION

(Streets and Dedication)

24.

Standard Conditions 2526127 and 283

SPECIFIC CONDITIONS:

25.

Cause to be granted offsite Highway 8 Business (SA 895) (Old Highway 80)
fronting Boundary/Certification B/C 07-0031, Parcels B, C, and D, to Public Major
Road (plus bike lane) Standards, to a one-half width of fifty-five feet (55').
Provide additional right-of-way as necessary for a dedicated eastbound left turn
lane and a dedicated westbound right turn lane on Highway 8 Business (SA 895)
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26.

27.

28.

29,

30.

31.

32.

at Street “A” intersection together with right to construct and maintain slopes and
drainage facilities. All of the foregoing shall be to the satisfaction of the Director
of Public Works.

Dedicate on the Final Map, Street "A,” from the improved intersection with
Highway 8 Business (SA 895) northwesterly to the project boundary, in
accordance with Public Residential Collector Road Standards, to a width of sixty
feet (60Q"), together with right to construct and maintain slopes and drainage
facilities. All of the foregoing shall be to the satisfaction of the Director of Public
Works.

Caused to be granted off-site Street “A” to Public Residential Coilector Road
Standards from northwesterly property line to the proposedikntickle at
intersection with Wellington Hill Drive, to a width of sixty feet (60") for this
segment of Street "A", together with ighitito'Constructjand maintainslopés and
drainage facilities. All of the foregoing shall be to the satisfaction of the Director
of Public Works.

Relinquish access rights onto Street “A” from improved intersection with Highway
8 Business (SA 895) northwestetly to project southeastern boundary, to the
satisfaction of the Director of Public Works,

Caused to be granted off-site:Street “Aand Wellington Hill Drive’intersection, in
accordance with Public Road Standards by means of a Kntcklg®(DS-15),
together with right to construct and maintain slopes and drainage facilities. All of
the foregoing shall be to the satisfaction of the Director of Public Works.

- Caused to be granted off-site Wellington Hill Drive intersection with Street “"A”
knuckleinortheasterly to the existing improved terminus of Wellington Hill Drive,

to a width of sixty feet (60'), together with right to construct and maintain slopes
and drainage facilities.. All of the foregoing shall be to the satisfaction of the
Director of Public Works.

Prior to approval of improvement and/or grading plans, issuance of excavation
permits, and issuance of any further grant of approval, the owners of this project
will be required to sign a statement that they are aware of the County of San
Diego, Department of Public Works, Pavement Cut Policy and that they have
contacted all adjacent property owners and solicited their participation in the
extension of utilities, to the satisfaction of the Director of Public Works.

The Basis of Bearings for the Subdivision Map shall be in terms of the California
Coordinate System Zone 6 NORTH AMERICAN DATUM OF 1983 by use of
existing Horizontal Control, to the satisfaction of the Director of Public Works. To
be in compliance with the Public Resources Code, all Subdivision Map
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33.

34,

surveys performed after January 1, 2000 must use a Basis of Bearings
established from existing Horizontal Control Stations with first order
accuracy.

If conducted prior to January 1, 2000, a survey for any Subdivision Map that is to
be based on state plane coordinates shall show two measured ties from the
boundary of the subject property to existing Horizontal Control station(s) having
California coordinate values of Third order accuracy or better, as published in the
County of San Diego's Horizontal Control book. These tie lines to the existing
control shall be shown in relation to the California Coordinate System (i.e. Grid
bearings and Grid distances). All other distances shown on the map are to be
shown as ground distances. A combined factor for conversion of Ground-to-Grid
distances shall be shown on the map, all to the satisfaction of the Director of
Public Works (Ref. San Diego County Subdivision Ordinance Section 81.506(j)).

If conducted after December 31, 1999, a survey for any Subdivision Map that is
to be based on state plane coordinates shall show two measured ties from the
boundary of the subject property to existing Horizontal Control station(s) having
California Coordinate values of first order accuracy or better, as published in the
County of San Diego's Horizontal Control book. These tie lines to the existing
control shall be shown in relation to the California Coordinate System (i.e. Grid
bearings and Grid distances). All other distances shown on the map are to be
shown as Ground distances. A combined factor for conversion of Grid-to-Ground
distances shall be shown on the map.

For purposes of this section, the date of survey for the field observed
connections shall be the date of survey as indicated in the surveyor's/engineet's
certificate as shown on the final map.

RYDROMODIFICATION' NOTEA[DPW, LDR] [MA]

Intent: In order to acknowledge flutlifelprocessing requirenignts ifor projects
which were dégmed icomplégte, pursuant to Subdivision Map Act Section
66474 .2, iprioritoranuary:822014, a notershallibe’placed on'the’map. This
project has provided acknowledge from the owner and professional that
hydromodlﬂcat!on needsshave beenireviewed “basedion'the’ project's technital

'stlidies, and caniibes accommodated songtheiprojecti: Furthermore the

acknowledgement states that hydromod;flcatlon requwements will-bescomplied
vithpriofito development of the lots and that any changes that result from
implementing hydromod|f|cat|on requirements may require changes to the project
design or processing a revision, Description of requirement: The following note
shall be shown as the first note in the Non-Title sheet of the map and labeled
"Hydromodification Note".
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‘Approval ofi a flnal mapidoes [notiguarantee that subseguent governmenfal

approve@ HChanges in the law, regulatlons or standards that occu
effectiveiprior’toithe timedevelopmentipermits areisought can; adversely |mpact
the ability to develop azsubdivision. In some instances, it may be ‘necessary to
redesign or remap a subdivision to address these changes, which can be a
costly and time consuming process.

Without limiting the generality of the foregoing, it is specifically noted that starting
on January 8, 2011 updated storm water requirements required by the California
Regional Water Quality Control Board, San Diego Region, became applicable to
priority development projects in the County pursuant to Regional Board Order
No. R9-2007-0001, NPDES No. CAS0108758. Subdivisions in process prior to
this date may not have been designed to address these new requirements. In
order to issue grading, building and other development permits, it may be
necessary to address these new requirements even if such considerations were
not required to approve the final map. "

Documentation: The applicant shall add the Hydromodification Note on the
Non-Title sheet of the map as indicated above. Timing: Prior to the approval of
the map, the note shall be shown on the map. Monitoring: The [DPW, LDR]
shall verify that the note has been added to the map pursuant to this condition:

ADOPTION STATEMENT: This MitigatediNegative iDeclaration was addpted and
above California Environmental Quality Act findings made by the:

Planning Commission

on _Eebruary'10°20101¢

?W

avid Sibbet, Planning Manager
Project Planning Division
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ERIC GIBSON County of San Biego

DIRECTOR

DEPARTMENT OF PLANNING AND LAND USE

5201 RUFFIN ROAD, SUITE B, SAN DIEGO, CALIFORNIA 92123-1666
INFORMATION (858) 694-2960
TOLL FREE (800) 411-0017
www.sdcounty.ca.gov/dplu

February 10, 2012

CEQA Initial Study - Environmental Checklist Form
(Based on the State CEQA Guidelines, Appendix G Rev. 10/04)

1. Title; Project Number(s); Environmental Review Number:
Settlers Point; 3100 5423 (TM); 3910 05-14-009 (ER)

2. Lead agency name and address:
County of San Diego, Department of Planning and Land Use
5201 Ruffin Road, Suite B,
San Diego, CA 92123-1666

3 a. Contact Larry Hofreiter, Project Manager
b. Phone number: (858) 694-8846
c. E-mail: larry.hofreiter@sdcounty.ca.gov.

4, Project location:

The project site is located along the north side of Highway 1-8, approximately 550
feet south of the Los Coches Road intersection, in the unincorporated community
of Lakeside within the County of San Diego. The development of the site affects
Assessor Parcel Numbers 397-210-17, 397-212-01, 397-291-02, 397-291-15
through 17.

Thomas Brothers Coordinates: Page 1232, Grid C/7
8. Project Applicant name and address:
Thomas Odom

1440 West Renwick Road
San Dimas, CA 91733
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6.

General Plan Designation
Community Plan:
Land Use Designations:

Zoning (on 2.25 acres)
Use Regulation:
Minimum Lot Size:
Building Type:

Height:

Setback:

Zoning (on 19.64 acres)
Use Regulation:
Minimum Lot Size:
Building Type:

Height:

Setback:

-2- February 10, 2012

Lakeside
VR-4,3 Village Residential (4.3 du/acre)
VR-156 Village Residential (15 du/acre)

RS

10,000 S.F.

C (Single Family Detached)
G (35 ft. 2 stories)

H

RV

6,000 S.F.

K (Multi-Family)
G (35 ft. 2 stories)
H

Description of project: The project is a residential subdivision that would create
four lots and one street lot on a 21.89-acre site that is zoned for multi-family
housing. The project is located off Old Highway 80 approximately 550 feet west
of the Los Coches Road / Highway 80 intersection within the Lakeside
Community Planning Area within the unincorporated area of San Diego County.
The four residential lots would range in size from 7.19 acres to 4.72 acres. The
CEQA Analysis assumed 266 units given the sites topography and other site
specific constraints. The analysis assumed Lot 1 would allow 85 units, Lot 2
would allow 56 units, Lot 3 would allow 68 units and Lot 4 would allow 57 units.

The site is subject to the Village Regional Category, with a Land Use Designation
of (VR-15) Village Residential-(15 du/acre) on 19.64 acres of the project site and
a (VR-4.3) Village Residential (4.3 du/acre) on the remaining 2.25 acres. Current
zoning for 19.64 acres of the project site is (RV) Variable Family Residential with
a 6,000 square foot minimum lot size. The remaining 2.25 acres is zoned (RS)
Single Family Residential with a 10,000 square foot minimum lot size. The
project would take access from Highway 8 Business and would connect to
Wellington Hill Drive in the north.

The following intersection configuration is proposed at the project driveway
(Street “A”") at Highway 8 Business Loop:

e Southbound — one exclusive left-turn lane and one exclusive right-turn
lane.

e Eastbound - one left-turn lane and one thru lane.

¢ Westhound — one right-turn lane and thru lane.

(\:\
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10.

e Ensure County sight distance standards are met at the intersection with
Highway 8 Business Loop.
The proposed project would include a 10 foot wide pathway along the west side
of Street “A” composed of decomposed granite.

Seweriseivicé will be provided by the Lakesidé'Sanitation District and Watet will
be provided by Helix\Watér'District. The entire project site is proposed to be
impacted by the development from construction of flat pads, slopes, retaining
walls, access roads and stromwater and drainage improvements. Gradifity will
consist of 218;000/¢clibicyards of cutandifillmaterial: All slopes will be treated
with hydroseed s part of the projects’ erosion control Best Management
Practices{BMPSs). The project also includes affi§itelifipasts due to fire clearing,
frontage improvements along Highway 8 Business Loop, utility lines, and
drainage structures.

Surrounding land uses and setting:

The proposed project is bordered on the southeast by Old Highway 80 also
known as the I-8 Business Loop (Service Commercial). Single-family residences
are located to the east and northeast of the project site. To the northwest of the
project site is undeveloped open space consisting primarily of costal sage scrub.
To the southwest, the project site is bordered by a mobile home park. The
proposed project is visible from Highway 8 Business Loop and the Interstate 8
corridor. The Interstate 8 corridor is designated a Second Priority Scenic Route
in the Scenic Highway Element of the San Diego County General Plan.

The proposed project site topography includes a hilltop and the majority of the
site is on a southeast-facing slope. Elevation onsite ranges from approximately
612 feet above mean sea level at the southern portion of the site to
approximately 740 feet above mean sea level. Current land uses onsite include a
single.family home and undeveloped land. Habitat onsite includes coastal sage
scrub, non-native grassland and disturbed/developed land, The coastal sage
scrub habitat occurs in the northwest portion of the property on the northwest
facing slopes.

Other public agencies whose approval is required (e.g., permits, financing
approval, or participation agreement):

Permit Type/Action Agency
Tentative Map County of San Diego
Site Plans County of San Diego
Grading Permit County of San Diego
Improvement Plans County of San Diego
General Construction Stormwater RWQCB
Permit
County Right-of-Way Permits County of San Diego
Construction Permit
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Excavation Permit
Encroachment Permit
National Pollutant Discharge RWQCB
Elimination System (NPDES) Permit
Water District Approval Helix Water District
~ Sewer District Approval Lakeside Sanitation District
Fire District Approval ‘Lakeside Fire Protection District

ENVIRONMENTAL FACTORS POTENTIALLY AFFECTED: The environmental factors
checked below would be potentially affected by this project and involve at least one
impact that is a “Potentlal‘ly Significant Impact” or a “Less Than Slgmflcant With
Mitigation Incorporated,” as indicated by the checklist on the following pages.

[ JAesthetics [JAgriculture and Forest [JAir Quality
Resources

XBiological Resources XCultural Resources [C1Geology & Soils

X Greenhouse Gas [(JHazards & Haz. Materials [ JHydrology & Water

Emissions Quality

[C|Land Use & Planning [ IMineral Resources XNoise

[ JPopulation & Housing [IPublic Services [JRecreation

X Transportation/Traffic [Jutilities & Service XMandatory Findings of C \
Systems Significance -

BETERMINATION: (To be completed by the Lead Agency)

On the basis of this mltlal evaluation:

O On the basis of this Initial Study, the Department of Planning and Land Use finds
that the proposed project COULD NOT have a significant effect on the
environment, and a NEGATIVE DECLARATION will be prepared.

M  Onthe basis of this Initial Study, the Department of Planning and Land Use finds
that although the proposediproject: A asighificant&ffect on the
environment, there;willinotibeFisign ﬁlcm“éﬁqpt in this case B&gausegfevisions in

the piGjecthave been made;:byoragregdito by theTprojectiproponent. A
MITIGATED NEGATIVE DECLARATION will be prepared.

O  On the basis of this Initial Study, the Department of Planning and Land Use finds
that the proposed project MAY have a significant effect on the environment, and
an ENVIRONMENTAL IMPACT REPORT is required.

% //‘/—\ February 10, 2012

Si Date
Larry Hofrefter Land Use/Environmental Planner

Printed Name Title ( |
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INSTRUCTIONS ON EVALUATION OF ENVIRONMENTAL IMPACTS

1. A brief explanation is required for all answers except “No Impact” answers that are
adequately supported by the information sources a lead agency cites in the parentheses
following each question. A “No Impact” answer is adequately supported if the referenced
information sources show that the impact simply does not apply to projects like the one
involved (e.g., the project falls outside a fault rupture zone). A “No Impact" answer
should be explained where it is based on project-specific factors as well as general
standards (e.g., the project will not expose sensitive receptors to pollutants, based on a
project-specific screening analysis).

2. All answers must take account of the whole action involved, including off-site as well as
on-site, cumulative as well as project-level, indirect as well as direct, and construction as
well as operational impacts.

o Once the lead agency has determined that a particular physical impact may occur, then
the checklist answers must indicate whether the impact is potentially significant, Less
Than Significant With Mitigation Incorporated, or less than significant. “Potentially
Significant Impact” is appropriate if there is substantial evidence that an effect may be
significant. If there are one or more “Potentially Significant Impact” entries when the
determination is made, an EIR is required.

4, ‘Less Than Significant With Mitigation Incorperated” applies where the incorporation of
mitigation measures has reduced an effect from “Potentially Significant Impact” to a
“Less Than Significant Impact.” The lead agency must describe the mitigation measures,
and briefly explain how they reduce the effect to a less than significant level.

5. Earlier analyses may be used where, pursuant to the tiering, program EIR, or other
CEQA process, an effect has been adequately analyzed in an earlier EIR or negative
declaration. Section 15063(c)}(3)(D). In this case, a brief discussion should identify the

following:
a) Earlier Analysis Used. |dentify and state where they are available for review.
b) Impacts Adequately Addressed. Identify which effects from the above checklist

were within the scope of and adequately analyzed in an earlier document
pursuant to applicable legal standards, and state whether such effects were
addressed by mitigation measures based on the earlier analysis.

c) Mitigation Measures. For effects that are “Less Than Significant With Mitigation
Incorporated,” describe the mitigation measures that were incorporated or refined
from the earlier document and the extent to which they address site-specific
conditions for the project.

6. Lead agencies are encouraged to incorporate into the checklist references to information
sources for potential impacts (e.g., general plans, zoning ordinances). Reference to a
previously prepared or outside document should, where appropriate, include a reference
to the page or pages where the statement is substantiated. %

[ The explanation of each issue should identify:
a) The significance criteria or threshold, if any, used to evaluate each question; and
b) The mitigation measure identified, if any, to reduce the impact to less than
significance
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I. AESTHETICS -- Would the project:
a) Have a substantial adverse effect on a scenic vista?

[1 Potentially Significant Impact [V Less than Significant Impact
Less Than Significant With Mitigation
[ incorporated L1 Nolmpact

Discussion/Explanation;

Less Than Significant Impact: A vista is a view from a particular location or composite
views along a roadway or trail. Scenic vistas often refer to views of natural lands, but
may also be compositions of natural and developed areas, or even entirely of developed
and unnatural areas, such as a scenic vista of a rural town and surrounding agricultural
lands. What is scenic to one person may not be scenic to another, so the assessment
of what constitutes a scenic vista must consider the perceptions of a variety of viewer
groups.

The items that can be seen within a vista are visual resources. Adverse impacts to
individual visual resources or the addition of structures or developed areas may or may
not adversely affect the vista, Determining the level of impact to a scenic vista requires
analyzing the changes to the vista as a whole and also to individual visual resources.

Based on a site visit completed by Larry Hofreiter on August 23, 2009, the proposed
project is located near or within the viewshed of a scenic vista. The viewshed and
visible components of the landscape within that viewshed, including the underlying
landform and overlaying landcover, establish the visual environment for the scenic vista.
The visual environment of the subject scenic vista extends from Interstate 8 to the north
and from the surrounding hilltops. The visual composition consists of vegetated rolling
foothills, and commercial and residential development.

The proposed project is proposing to subdivide four (4) lots ranging in size from 7.19
acres to 4.72 acres for future residential development. One additional 2.09 acre lot is
reserved for the 80 foot wide public street (Street “A”). Grading will consist of 218,000
cubic yards of cut and fill material. Cut slopes approximately 48 feet in height and
retaining walls up to 5’4" in height are proposed. All of the graded slopes are over 15%.
The proposed slopes would cover 25% of the project site.

A Visual Resources Report for the proposed project, dated August 2008, was prepared
by REC Consultants. Based on the results of the visual resources analysis, the project
has been determined to be compatible with the existing visual environment in terms of
visual character and quality for the following reasons. First, the project site is located
within a residential and commercially developed area and is surrounded by residential
and commercial development to the south, east and west. Provision of additional
residential development within an area already developed with residential uses wéuid
provide visual continuity with adjacent off-site uses. Second, the manufactured slopes
would be hydoseeded pursuant to the Stormwater Management Plan (SWMP).
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Hydroseeding with native seed mixes would foster quicker re-growth (and therefore also
visual cover of cut areas), returning the disturbed slopes to a condition more consistent
with abutting slopes more quickly than would reliance on natural re-growth. Therefore,
minimizing visual breaks of vegetation and maintaining visual context for the project and
surrounding hillside. Third, the tentative map will be conditioned to attain approval of a
site plan or have a “B" Special Area designator placed in the zone box for each of the
newly created lots. A “B” designator would require any future development to submit a
Site Plan for review and approval prior to the issuance of any building permits. A Site
Plan is the mechanism that enables the County and Lakeside Design Review Board to
review development proposals for compliance with the Lakeside Design Guidelines.
Therefore, any future development would be subject to further design review to ensure
future buildings would be designed to be compatible in scale and character with the
surrounding community.

The project will not result in cumulative impacts on a scenic vista because the proposed
project viewshed and past, present and future projects within that viewshed were
evaluated to determine their cumulative effects. Refer to XVII. Mandatory Findings of
Significance for a comprehensive list of the projects considered. Those projects listed
in Section XVIl are located within the scenic vista's viewshed and will not contribute to a
cumulative impact because the proposed projects identified are similar to existing
development patterns in this area. These development patterns are in conformance
with the County's adopted General Plan and are in accordance with the approved land
uses within the surrounding area. Therefore, the project will not result in adverse project
or cumulative impacts on a scenic vista.

b) Substantially damage scenic resources, including, but not limited to, trees, rock
outcroppings, and historic buildings within a state scenic highway?

[C] Potentially Significant Impact V] Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated L1 Nolmpact

Discussion/Explanation:

Less Than Significant Impact: State scenic highways refer to those highways that are
officially designated by the California Department of Transportation (Caltrans) as scenic
(Caltrans - California Scenic Highway Program). Generally, the area defined within a
State scenic highway is the land adjacent to and visible from the vehicular right-of-way.
The dimension of a scenic highway is usually identified using a motorist's line of vision,
but a reasonable boundary is selected when the view extends to the distant horizon.
The scenic highway corridor extends to the visual limits of the landscape abutting the
scenic highway.

A Visual Resources Report for the proposed project, dated August 2008, was prepared
by REC Consultants. Based on the results of the visual resources analysis, the project
- is located near or visible within the composite viewshed of a potential state scenic
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highway. Interstate 8 is designated as part of the County's Scenic Highway System in
the Conservation and Open Space Element of the General Plan. The preservation of
the visual integrity of this corridor is recommended. Views from the highway include
prominent knolls, vegetated riparian corridors and steep slopes covered with dense
upland native vegetation and rocky outcroppings. The project may be viewed for short
durations by motorists traveling along the highway corridor; however, existing
vegetation, topography and structures create blockages to the view onto the project site.
Views of the project site while traveling east on Interstate 8 are approximately 14
seconds when traveling at the posted speed limit. Westbound travelers experience
approximately the same view duration at the same speed.

The project is compatible with the Interstate 8 viewshed in terms of visual character and
quality for the following reasons. First, as stated above, views of the project site from
Interstate 8 are brief and limited due to existing vegetation, topography and structures.
Second, the manufactured slopes would be hydoseeded pursuant to the Stormwater
Management Plan (SWMP). Hydroseeding with native seed mixes would foster quicker
re-growth (and therefore also visual cover of cut areas), returning the disturbed slopes
to a condition more consistent with abutting slopes more quickly than would reliance on
natural re-growth. Therefore, minimizing visual breaks of vegetation and maintaining
visual context for the project and surrounding hillside. Third, the proposed lots will need
to attain Site Plan approval prior to the issuance of any building permits to ensure future
development is designed in accordance with the Lakeside Desigh Guidelines. The
Lakeside Design Guidelines specify open space and planting requirements for front
yards, interior yards and street trees for multi-family residential development projects.

The project will not result in cumulative impacts on a scenic vista because the proposed
project viewshed and past, present and future projects within that viewshed were
evaluated to determine their cumulative effects. Refer to XVII. Mandatory Findings of
Significance for a comprehensive list of the projects considered. Those projects listed
in Section XVII are located within the scenic vista’s viewshed and will not contribute to a
cumulative impact because the proposed projects identified are similar to existing
development patterns in this area. These development patterns are in conformance
with the County’s adopted General Plan and are in accordance with the approved land
uses within the surrounding area. Therefore, the project will not result in any adverse
project or cumulative level effect on a scenic resource within a State scenic highway.

c) Substantially degrade the existing visual character or quality of the site and its
surroundings?

[0 Potentially Significant Impact ] Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated L1 Nolmpact
Discussion/Explanation:

¢

r \
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Less Than Significant Impact: Visual character is the objective composition of the
visible landscape within a viewshed. Visual character is based on the organization of
the pattern elements ling, form, color, and texture. Visual character is commonly
discussed in terms of dominance, scale, diversity and continuity, Visual quality is the
viewer's perception of the visual environment and varies based on exposure, sensitivity
and expectation of the viewers. The existing visual character and quality of the project
site and surrounding can be characterized as rolling foothills interrupted with residential
development near the highway and more continuous natural landscape in the distant
portions of the viewshed.

A Visual Resources Report for the proposed project, dated August 2008, was prepared
by REC Consuiltants. Based on the results of the visual resources analysis, the project
has been determined to be compatible with the existing visual environment in terms of
visual character and quality for the following reasons. First, the project site is located
within a residential and commercially developed area and is surrounded by residential
and commercial development to the south, east and west. Provision of additional
residential development within an area already developed with residential uses would
provide visual continuity with adjacent off-site uses. Second, the manufactured slopes
would be hydo-seeded pursuant to the Stormwater Management Plan (SWMP).
Hydroseeding with native seed mixes would foster quicker re-growth (and therefore also
visual cover of cut areas), returning the disturbed slopes to a condition more consistent
with abutting slopes more quickly than would reliance on natural re-growth. Therefore,
minimizing visual breaks of vegetation and maintaining visual context for the project and
surrounding hillside. Third, the proposed lots will need to attain Site Plan approval prior
to the issuance of any building permits to ensure future buildings would be designed to
be compatible in scale and character with the surrounding.

The project will not result in cumulative impacts on a scenic vista because the proposed
project viewshed and past, present and future projects within that viewshed were
evaluated to determine their cumulative effects. Refer to XVII. Mandatory Findings of
Significance for a comprehensive list of the projects considered. Those projects listed in
Section XVII are located within the scenic vista's viewshed and will not contribute to a
cumulative impact because the proposed projects identified are similar to existing
development patterns in this area. These development patterns are in conformance with
the County’s adopted General Plan and are in accordance with the approved land uses
within the surrounding area. Therefore, the project will not result in any adverse project
or cumulative level effect on visual character or quality on-site or in the surrounding
area.

d) Create a new source of substantial light or glare, which would adversely affect
day or nighttime views in the area?

[C] Potentially Significant Impact M Less than Significant Impact

Less Than Significant With Mitigation
[ Incorporated [J  Nolimpact
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Discussion/Explanation:

Less Than Significant Impact: The proposed project will use outdoor lighting and is
located within Zone B as identified by the San Diego County Light Pollution Code.
However, it will not adversely affect nighttime views or astronomical observations,
because the project will conform to the Light Pollution Code (Section 59.101-59.115),
including the Zone B lamp type and shielding requirements per fixture and hours of
operation limitations for outdoor lighting and searchlights.

The project will not contribute to significant cumulative impacts on day or nighttime
views because the project will conform to the Light Pollution Code. The Code was
developed by the San Diego County Department of Planning and Land Use and
Department of Public Works in cooperation with lighting engineers, astronomers, land-
use planners from San Diego Gas and Electric, Palomar and Mount Laguna
observatories, and local community planning and sponsor groups to effectively address
and minimize the impact of new sources light pollution on nighttime views. The
standards in the Code are the result of this collaborative effort and establish an
acceptable level for new lighting. Compliance with the Code is required prior to
issuance of any building permit for any project. Mandatory compliance for all new
building permits ensures that this project in combination with all past, present and future
projects will not contribute to a cumulatively considerable impact. Therefore,
compliance with the Code ensures that the project will not create a significant new
source of substantial light or glare, which would adversely affect daytime or nighttime
views in the area, on a project or cumulative level.

Il._ AGRICULTURAL AND FORESTRY RESOURCES -- Would the project:

a) Convert Prime Farmland, Unique Farmland, or Farmland of Statewide or Local
Importance (Important Farmland), as shown on the maps prepared pursuant to
the Farmland Mapping and Monitoring Program of the California Resources
Agency, or other agricultural resources, to non-agricultural use?

[ Potentially Significant Impact [V] Less than Significant impact
Less Than Significant With Mitigation
o Incorporated L1 Nolmpact

Discussion/Explanation:

Less Than Significant Impact: The project site has land designated as Prime
Agricultural Soils. As a result, the proposéed project was reviewed by a DPLU
Agricultural Specialist and was determined not to have significant adverse project or
cumulative level impacts related to the conversion of Prime Farmland, Unique
Farmland, Farmland of Statewide Importance, or Farmland of Local Importance to a
non-agricultural use because the prime agricultural soil on-site compromises of
approximately 1 acre at the southwest corner of the subject property. There is no active
agriculture on the subject site or on any of the adjacent properties, nor is there evidence
of any active agriculture in the recent past. Subsequently, the project is not converting
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farmiand into a non-farmland use, nor does it impact surrounding active agriculture
because it does not exist. Therefore, no potentially significant project or cumulative
level conversion of Prime Farmland, Unique Farmland, Farmland of Statewide
Importance or Farmland of Local Importance to a non-agricultural use will occur as a
result of this project.

b) Conflict with existing zoning for agricultural use, or a Williamson Act contract?

[l Potentially Significant Impact [[] Less than Significant Impact
Less Than Significant With Mitigation
M Incorporated i No Impact

Discussion/Explanation;

No Impact: The project site is zoned RS and RV, which are not considered to be
agricultural zones. Additionally, the project site’s land is not under a Williamson Act
Contract. Therefore, the project does not conflict with existing zoning for agricultural
use, or a Williamson Act Contract.

¢) Conflict with existing zoning for, or cause rezoning of, forest land (as defined in
Public Resources Code section 12220(g)), or timberland (as defined by Public
Resources Code section 4526), or timberland zoned Timberland Production (as
defined by Government Code section 51104(g))?

[] Potentially Significant Impact [] Less than Significant Impact
Less Than Significant With Mitigation
o Incorporated M NoImpact

Discussion/Explanation:

No Impact: The project site including offsite improvements do not contain forest lands
or timberland. The County of San Diego does not have any existing Timberland
Production Zones. In addition, the project is consistent with existing zoning and a
rezone of the property is not proposed. Therefore, project implementation would not
conflict with existing zoning for, or cause rezoning of, forest land, timberland or
timberland production zones.

d) Result in the loss of forest land , conversion of forest land to non-forest use, or
involve other changes in the existing environment, which, due to their location or
nature, could result in conversion of forest land to non-forest use?

[] Potentially Significant Impact [] Less than Significant Impact
Less Than Significant With Mitigation
o Incorporated M Noimpact

Discussion/Explanation:
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No Impact: The project site including any offsite improvements do not contain any
forest lands as defined in Public Resources Code section 12220(g), therefore project
implementation would not result in the loss or conversion of forest land to a non-forest
use. In addition, the project is not located in the vicinity of offsite forest resources.

e) involve other changes in the existing environment, which, due to their location or
nature, could result in conversion of Important Farmland or other agricultural
resources, to hon-agricultural use?

[0 Potentially Significant Impact Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated L1 NoImpact

Discussion/Explanation:

Less Than Significant Impact: The project site and surrounding area within a radius
of 1 mile have land designated as Prime Farmland. As a result, the proposed project
was reviewed by a DPLU Agricultural Specialist and was determined not to have
significant adverse impacts related to the conversion of Prime Farmland, Unigue
Farmland, Farmland of Statewide Importance or Farmland of Local Importance to a
non-agricultural use for the following reasons: The prime agricultural soil on-site
comprises approximately 1 acre at the southwest corner of the subject property. There
is no active agriculture on the subject site or on any of the adjacent properties, nor is
there evidence of any active agriculture in the recent past. Subsequently, the project is
not converting farmland into a non-farmland use, nor does it impact surrounding active
agriculture because it does not exist. Therefore, no potentially significant project or
cumulative level conversion of Prime Farmland, Unique Farmland, Farmland of
Statewide Importance, or Farmland of Local Importance to a non-agricultural use will
occur as a result of this project.

lll._AIR QUALITY -- Where available, the significance criteria established by the
applicable air quality management or air pollution control district may be relied upon to
make the following determinations. Would the project:

a) Conflict with or obstruct implementation of the San Diego Regional Air Quality
Strategy (RAQS) or applicable portions of the State Implementation Plan (SIP)?

[] Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
[ Incorporated [J  Nolimpact

Discussion/Explanation:

Less Than Significant Impact: The project involves a Tentative Map to allow up to
266 multi-family residential dwelling units on approximately 21.89 acres. As discussed

C
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in the Air Quality Study, dated August 28, 2008, prepared by Urban Crossroads on file
with the Department of Planning and Land Use as Environmental Review Number 05-
14-009, the Lakeside Subregional Area (SRA) consists of approximately 5,000 total
multi-family dwelling units (2007) and in the year 2020 will increase to approximately
8,500. Therefore, approximately 3,500 additional units will need to be provided in the
Lakeside SRA by 2020. The proposed project, along with reasonably foreseeable
projects in the vicinity is expected to develop approximately 458 multi-family residential
dwelling units. Since the proposed multi-family dwelling units do not exceed the planned
growth projections for the area, the project conforms to the RAQS and SIP. Operation
of the project will result in emissions of ozone precursors that were considered as a part
of the RAQS based on growth projections. As such, the proposed project is not
expected to conflict with either the RAQS or the SIP. In addition, construction and
operational emissions from the project are below the screening levels, and
subsequently will not violate ambient air quality.

b) Violate any air quality standard or contribute substantially to an existing or
projected air quality violation?

[l Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
u Incorporated L1 NolImpact

Discussion/Explanation;

Less Than Significant Impact: In general, air quality impacts from land use projects
are the result of emissions from motor vehicles, and from short-term construction
activities associated with such projects. The San Diego County Land Use Environment
Group (LUEG) has established guidelines for determining significance which
incorporate the San Diego Air Pollution Control District's (SDAPCD) established
screening-level criteria for all new source review (NSR) in APCD Rule 20.2. These
screening-level criteria can be used as numeric methods to demonstrate that a project's
total emissions (e.g. stationary and fugitive emissions, as well as emissions from mobile
sources) would not result in a significant impact to air quality. Since SDAPCD does not
have screening-level criteria for emissions of volatile organic compounds (VOCs), the
screening level for reactive organic compounds (ROC) from the South Coast Air Quality
Management District (SCAQMD) for the Coachella Valley (which are more appropriate
for the San Diego Air Basin) are used.

The project proposes a Tentative Map to develop 266 mutti-family residential dwelling
units on approximately 21.89 acres. Grading operations associated with the
construction of the project would be subject to County of San Diego Grading Ordinance,
which requires the implementation of dust control measures. As discussed in the Air
Quality Study, dated August 28, 2008, prepared by Urban Crossroads on file with the
Department of Planning and Land Use as Environmental Review Number 05-14-009,
emissions from the construction phase would result in pollutant emissions below the
screening-level criteria established by the LUEG guidelines for determining significance
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with the proposed project design measures. These design measures include three daily
applications of water on disturbed soils, covering haul vehicles, replanting disturbed
areas as soon as possible, restricting vehicle speed to 15 mph or less to control vehicle
dust. Other measures include the project design include keeping construction
equipment well maintained to ensure proper timing and tuning of engines, equipment’
maintenance records and equipment design specification data sheets shall be kept on-
site during construction activity, ensuring that equipment will not idle for more than 5
minutes, ensure use of low-sulfur diesel fuel in construction equipment and ensure that
rough grading activity does not overlap with other phases of construction. With the
implementation of these project desigh measures, the project would not exceed the
Screening Level Thresholds (SLTs) for construction and would have a less than
significant impact.

In addition, the vehicle trips generated from the project will result in 2,128 Average Daily
Trips (ADTs). The emissions associated with the operation of the project were analyzed
in the Air Quality Study prepared by Urban Crossroads and determined to be less than
significant. Operational emissions were modeled and included emissions from vehicle
combustion, landscape maintenance, architectural coatings and fugitive dust related to
vehicle travel and were determined to be below the SLTs for operational emissions;
therefore, the project would have a less than significant impact.

c) Result in a cumulatively considerable net increase of any criteria pollutant for
which the project region is hon-attainment under an applicable federal or state
ambient air quality standard (including releasing emissions which exceed
quantitative thresholds for ozone precursors)?

[ Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
[ Incorporated [1  NoImpact

Discussion/Explanation:

Less Than Significant Impact: San Diego County is presently in non-attainment for
the 1-hour concentrations under the California Ambient Air Quality Standard (CAAQS)
for Ozone (O3). San Diego County is also presently in non-attainment for the annual
geometric mean and for the 24-hour concentrations of Particulate Matter less than or
equal to 10 microns (PM;o) and Particulate Matter less than or equal to 2.5 microns
(PM. 5) under the CAAQS. Os is formed wheh volatile organic compounds (VOCs) and
nitrogen oxides (NOy) react in the presence of sunlight. VOC sources include any
source that burns fuels (e.g., gasoline, natural gas, wood, oil); solvents; petroleu
processing and storage; and pesticides. Sources of PMyg and PM2 s in both urban and
rural areas include: motor vehicles, wood burning stoves and fireplaces, dust from
construction; landfills, agriculture, wildfires, brush/waste burning, and industrial sources
of windblown dust from open lands.

O
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Air quality emissions associated with the project include emissions of PMyo, PM2.5, NOy
and VOCs from construction/grading activities, and also as the result of increase of
traffic from project implementation. An Air Quality Study was prepared for the project to
determine whether the project would have a significant effect on air quality. The study
included a review of cumulative projects in close proximity to the proposed project's
construction activities to determine whether the project would exceed the SLTs
established by the County of San Diego Land Use Environmental Group (LUEG)
Guidelines for Determining Significance for Air Quality. The study indicates that PM,
concentrations decrease by 90 percent from the project boundary within 50 meters (165
feet) of the source. At 100 meters (330 feet) PM4 concentrations decrease by 99
percent, beyond 100 meters concentrations approach zero. Therefore, no cumulative
contribution of PM4q beyond 150 meters would be physically possible. In addition,
construction emissions are short-term in nature and typically settle out in close proximity
to the source. In order for a cumulative impact to occur, the proposed project would
have to be undergoing construction simultaneously with a project within 150 meters of
the site. The likelihood of a cumulatively considerable contribution to PM;o from the
proposed project in conjunction with adjacent projects is highly unlikely due to the
proximity of other cumulative projects to the Settlers Point project. The project also
proposes design measures that would reduce construction.emissions and cumulative
considerable contributions of PMqgand PM.s. These measures include the applying
water three times a day during construction activities, covering haul vehicles, replanting
disturbed areas as soon as practicable, maintaining construction equipment, ensuring
construction equipment does not idle more than five minutes, and ensuring rough
grading will not overlap with other phases of construction. Based upon the Air Quality
Study prepared by Urban Crossroads, the project would have a less than significant
cumulatively considerable impact.

Refer to XVII. Mandatory Findings of Significance for a comprehensive list of the
projects considered. The proposed project as well as the past, present and future
projects within the surrounding area, have emissions below the screening-level criteria
established by the LUEG guidelines for determining significance, therefore, the
construction and operational emissions associated with the proposed project are not
expected to create a cumulatively considerable impact nor a considerable net increase
of PM4o, PM2 s or any Oz precursors.

d) Expose sensitive receptors to substantial pollutant concentrations?

[CJ Potentially Significant Impact V] Less than Significant Impact
Less Than Significant With Mitigation
0 Incorporated [ Nolmpact

Discussion/Explanation:

Less Than Significant Impact: Air quality regulators typically define sensitive
receptors as schools (Preschool-12"" Grade), hospitals, resident care facilities, or day-
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care centers, or other facilities that may house individuals with health conditions that
would be adversely impacted by changes in air quality. The County of San Diego also
considers residences as sensitive receptors since they house children and the elderly.

The project is not hear any schools, hospitals, resident day care facilities, or day-care
centers. However, the project will introduce new residences into the project area.
Based on the Air Quality Study prepated by Urban Crossroads, the ptoject proposes to
place residences within a quarter-mile (the radius determined by the SCAQMD in which
the dilution of pollutants is typically significant) of any identified point source of
significant emissions. In evaluating sensitive receptors, the two primary emissions or
concern are CO and diesél particulate matter. The study included a CO hotspot analysis
by using information from the Settlers Point Traffic Impact Study. The traffic study
indicates that none of the study-area intersections will result in a LOS E or worse and
intersection volumes exceeding 3,000 peak hour trips. Thus, the project is not expected
to result in a significant impact with regard to the creation of a CO hotspot. A health risk
assessment conducted for construction emissions concluded that the project would not
lead to a significant cancer or non-cancer risk to receptors. In addition, the project will -
not contribute to a cumulatively considerable exposure of sensitive receptors to
substantial pollutant concentrations because proposed project as well as the listed
projects have emissions below the screening-level criteria established by the LUEG ,
guidelines for determining significance. C\

e) Create objectionable odors affecting a substantial number of people?

[C] Potentially Significant Impact [V Less than Significant Impact
Less Than Significant With Mitigation v
O Incorporated [ Noimpact

Discussion/Explanation:

L.ess Than Significant Impact: The project could produce objectionable odors, which
would result from vehicle and dust emissions during the construction ahd operation
phase of the project. However, given the location of the project and the nature of the
odors, these impacts are not expected to affect a substantial humber of people for the
following reasons: the construction emissions associated with the project would be
temporary and would typically settle out in close proximity to the project site. As such,
impacts as a result of odors generated by the proposed project will be less than
significant. Moreover, the affects of objectionable odors are localized to the immediate
surrounding area and will not contribute to a cumulatively considerable odor. A list of
past, present and future projects within the surrounding area were evaluated and none
of these projects create objectionable odors.

IV. BIOLOGICAL RESOURCES -- Would the project:
a) Have a substantial adverse effect, either directly or through habitat modifications, ( ,
on any species identified as a candidate, sensitive, or special status species in s
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local or regional plans, policies, or regulations, or by the California Department of
Fish and Game or U.S. Fish and Wildlife Service?

[] Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
[ZI Incorporated [ Nolmpact

Discussion/Explanation:

Less than Significant with Mitigation Incorporated: Based on an analysis of the
County’s Geographic Information System (GIS) records, the County’'s Comprehensive
Matrix of Sensitive Species, site photos, a Biological Resources Report dated February
2006 prepared by Robin Church, and an updated project description submitted March
10, 2009 prepared by Elyssa K Robertson, County staff biologist Beth Ehsan has
determined that the site supports sensitive vegetation, namely, coastal sage scrub and
non-native grassland.

The 21.89 acre site is largely covered by non-native grassland (18.21 acres) but also
includes 1.69 acres of coastal sage scrub and 1.99 acres of developed habitat. The site
is in the Metro-Lakeside-Jamul segment of the MSCP, and the northwestern corner of
the property is designated as Pre-Approved Mitigation Area (PAMA), qualifying the site
as a Biological Resource Core Area (BRCA). Although the California gnatcatcher has
not been observed on-site, it has been observed on the adjacent property, and is
assumed to occur on-site. One other sensitive species, the Cooper's hawk, was
observed on-site.

Protocol surveys for the Quino checkerspot butterfly (Euphydryas editha quino) were
conducted by Darren Smith (permit #TE-07628) from February 23 through April 17,
2005. The primary host plant, Dwarf plantain (Plantago erecta) was not ocbserved on-
site, and only two individuals of secondary host plant purple owl’'s clover (Castelleja
exserta) were observed. The Quino checkerspot butterfly was not observed on-site and
has a low potential to occur because the nearest siting was approximately 2 miles away
in the City of Santee. The site was also assessed for potential to support Stephen's
kangaroo rat (Dipodomys stephensi) and San Diego fairy shrimp (Branchinecta
sandiegoensis) and found to have a low potential due to lack of suitable habitat. The
burrowing owl (Athene cunicularia hypugea) has a low potential to occur since no
burrows were observed on-site.

Eleven sensitive species have a high potential to occur on-site; the aforementioned
California gnatcatcher (Poliptila californica), northern red-diamond rattiesnake (Crotalus
ruber ruber), orange-throated whiptail (Cnemidophorus hyperythrus), San Diego banded
gecko (Coleonux variegatus abbotti), San Diego ringneck snake (Diadophus punctatus
similes), silvery legless lizard (Anniella pulchra pulchra), Dulzura pocket mouse
(Chaetodipus californicus femoralis), southern grasshopper mouse (Onychomys torridus
Ramona), black-shouldered kite (Efanus caeruleus), loggerhead shrike (Lanius
ludovicianus), and turkey vulture (Cathartes aura).
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Habitat-based mitigation in conformance with the BMO will mitigate for impacts to
California ghatcatcher, Cooper’'s hawk, and other sensitive species with a potential to
oc¢cur on-site. Impacts to 2.16 acres of coastal sage scrub (including 0.47 acres off-site)
will be mitigated at a 1.5:1 ratio with 3.24 acres of Tier | or Il habitat in Crestridge
Mitigation Bank or another County-approved mitigation bank within the approved
MSCP. Impacts to 20.04 acres of non-native grassland (including 1.83 acres off-site)
will be mitigated at a 0.5:1 ratio with 10.02 acres of Tier lll habitat in Crestridge
Mitigation Bank or another County-approved mitigation bank within the approved
MSCP. In addition, all brushing, grading, and clearing within 300 feet of coastal sage
scrub habitat will be conditioned to occur outside of the California ghatcatcher breeding
season, March 1 to August 15. With these mitigation measures, the project will not
result in substantial adverse effects, either directly or through habitat modifications, to
any candidate, sensitive, or special status species and the impact is less than
significant.

Moreover, the project has been found to comply with the County’s Multiple Species
Conservation Program (MSCP). The MSCP was designed to compensate for the loss
of biological resources throughout the program’s region. As such, projects that conform
to the MSCP, as specified in the Subarea Plan and BMO would not result in
cumulatively considerable impacts for those resources adequately covered by the
program. Staff has prepared MSCP Findings demonstrating how TM 5423 will
contribute to the goals of the MSCP. Other proposed projects in this ecoregion are also
expected to meet the findings and goals of the County's MSCP and BMO. As such, the
poteéntial direct and indirect impacts discussed above would not be cumulatively
considerable.

b) Have a substantial adverse effect on any riparian habitat or other sensitive
natural community identified in local or regional plans, policies, regulations or by
the California Department of Fish and Game or US Fish and Wildlife Service?

[[] Potentially Significant impact . [0 Less than Significant Impact
Less Than Significant With Mitigation
M Incorporated [l Noimpact

Discussion/Explanation:

Less than Significant with Mitigation Incorporated: Based on an analysis of the
County’s Geographic Information System (GIS) records, the County's Comprehensive
Matrix of Sensitive Species, site photos, a Biological Resources Report dated February
20086 prepared by Robin Church, and an updated project description submitted March
10, 2009 prepared by Elyssa K. Robértson, County staff biologist Beth Ehsan has
determined that the site supports sensitive habitat, namely, coastal sage scrub and non-
native grassland.
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The 21.89 acre site is largely covered by non-native grassland (18.21 acres) but also
includes 1.69 acres of coastal sage scrub and 1.99 acres of developed habitat. The site
is in the Metro-Lakeside-Jamul segment of the MSCP, and the property is designated
as Pre-Approved Mitigation Area (PAMA). There is no riparian habitat on-site,

Habitat-based mitigation in conformance with the BMO will mitigate for impacts to.
coastal sage scrub and non-native grassland. Impacts to 2.16 acres of coastal sage
scrub (including 0.47 acres off-site) will be mitigated at a 1.5:1 ratio with 3.24 acres of
Tier | or Il habitat in Crestridge Mitigation Bank or, another County-approved mitigation
bank within the approved MSCP. Impacts to 20.04 acres of non-native grassland
(including 1.83 acres off-site) will be mitigated at a 0.5:1 ratio with 10.02 acres of Tier lli
habitat in Crestridge Mitigation Bank or another County-approved mitigation bank within
the approved MSCP. With these mitigation measures, project impacts to any riparian
habitat or sensitive natural community identified in the County of San Diego Multiple -
Species Conservation Program, County of San Diego Resource Protection Ordinance,
Natural Community Conservation Plan, Fish and Game Code, Endangered Species Act,
Clean Water Act, or any other local or regional plans, policies or regulations will be less
than significant.

Moreover, the project has been found to comply with the County's Multiple Species
Conservation Program (MSCP). The MSCP was designed to compensate for the loss of
biological resources throughout the program’s region. As such, projects that conform to
the MSCP, as specified in the Subarea Plan and BMO, would not result in cumulatively
considerable impacts for those resources adequately covered by the program. Staff has
prepared MSCP Findings demonstrating how TM 5423 will contribute to the goals of the
MSCP. Although the northwest comner of the property is designated as PAMA and
qualifies as a BRCA, the project site is surrounded by development on most sides. All
mitigation will occur within the Crestridge Mitigation Bank, or another approved
mitigation bank within the MSCP. All mitigation banks would also be within a BRCA and
would provide equal or better mitigation for the projects impacts. Other proposed
projects in this ecoregion are also expected to meet the findings and goals of the
County's MSCP and BMO. As such, the potential direct and indirect impacts discussed
above would not be cumulatively considerable.

c) Have a substantial adverse effect on federally rotected wetlands as defined by

Section404: of the Clean Water Act (including, but not limited to, marsh, vernal
pool, coastal, etc.) through direct removal, filling, hydrological interruption, or
other means?

[] Potentially Significant Impact [[] Less than Significant Impact
Less Than Significant With Mitigation ... cimemeess
o Incorporated Iz{ #iNo Impadct

Discussion/Explanation;
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No Impact: Based onan analysis of the County's Geographic Information System
(GIS) records, the County's Comprehensive Matrix of Sensitive Species, site photos, a
3iological Resources Report dated February 2006 prepared by Robin Church, and ah
updated project description submitted March 10, 2009 prepared by Elyssa K Robertson,
Sounty:staffibiologistBetirENsahasdeteriiined that the SiteliossTotconitainamy
Wetlands as defined by Section 404 of the Clean Water Act, including, but not limited to,
“marsh, vernal pool, stream, lake, river or ggier;g%tﬂ&& thaticslldipotentiallybe
impactedthrough dirsctiramoyalsfilinghydrological intermuptionsdivarsionsor
BbstitctioRbYitheTproposed developrient. Therefore, no impacts will occur to wetlands
defined by Section 404 of the Clean Water Act and under the jurisdiction of the Army
Corps of Engineers.

d) Interfere substantially with the movement of any native resident or migratory fish
or wildlife species or with established native resident or migratory wildlife
corridors, or impede the use of native wildlife nursery sites?

] Potentially Significant Impact V] Lessthan Significant Impact
Less Than Significant With Mitigation
u Incorporated LI Nolmpact
Discussion/Explanation: C‘:

Less than Significant Impact: Based on an analysis of the County's Geographic
Information System (GIS) records, the County’s Comprehensive Matrix of Sensitive
Species, site photos, a Biological Resources Report dated February 2006 prepared by
Robin Church, and an updated project description submitted March 10, 2009 prepared
by Elyssa K Robertson, County staff biologist Beth Ehsan has determined that the site
does not support wildlife corridors due to its surroundings of dense residential
development in all directions. Wildlife could enter the property from the northwest
corner, which connects to undeveloped habitat, but this entrance is largely blocked by
the existing single-family home, and there is no outlet in any other direction. The
established wildlife corridor in the area is the Lakeside Archipelago, which crosses the I-
8 southwest of the project site. Therefore, the BTgjEstWilliidtiftarfereisubstantiallywith
thesmovement or anyinativaresidentiormigratoryafishionwildlifeispecies or with
established native residenti@imigratoryiwildlife €orrdors In addition, although no
specific native wildlife nursery sites have been identified onsite, the project will be
conditioned to avoid grading or clearing during the California gnhatcatcher breeding
season.

e) Conflict with the provisions of any adopted Habitat Conservation Plan, Natural
- Communities Conservatjon Plan, other approved local, regional or state habitat
conservation plan or any other local policies or ordinances that protect biological
resources?

[0 Potentially Significant Impact M  Less than Sighificant Impact
[ Less Than Significant With Mitigation [] No Impact
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Incorporated

Discussion/Explanation:

Refer to the attached Ordinance Compliance Checklist for further information on
consistency with any adopted Habitat Conservation Plan, Natural Communities
Conservation Plan, other approved local, regional or state habitat conservation plan,
including, Habitat Management Plans (HMP), Special Area Management Plans (SAMP),
or any other local policies or ordinances that protect biological resources including the
Multiple Species Conservation Program (MSCP), Biological Mitigation Ordinance,
Resource Protection Ordinance (RPO), Habitat Loss Permit (HLP).

V. CULTURAL RESOURCES -- Would the project:
a) Cause a substantial adverse change in the significance of a historical resource
as defined in 15064.5?

[0 Potentially Significant Impact V] Less than Significant Impact
Less Than Significant With Mitigation
o Incorporated L1 Nolmpact

Discussion/Explanation;

Less Than Significant Impact: Based on an analysis of records and a survey of the
property by a County of San Diego certified archaeologists, Tim Gross, Principal
Archaeologist, Matt Sivba, Field Director, and project historian Steven R. Van Wormer
on February 17, 20086, it has been determined that there is one historical resource within
the project site. This resource is a Mediterranean style house, built between 1901 (not
shown on the 1901 USGS map) and 1928, where the 1928 aerial photograph clearly
shows the house. |t is not associated with early pioneer families in the region.

Evidence suggests that David and Cora Hutton built the house as a retirement home
some time in the early to mid 1920's. The building is typical of the thousands of small to
mid-sized Mediterranean style homes built throughout Southern California during this
period.

An historical resources report titled, “Cultural Resource Evaluation of the Settlers Point
Property County of San Diego, California”, dated March 2006 prepared by G. Timothy
Gross, Principal Archaeologist, and Matt Sivba with Affinis, evaluated the significance of
the historical resources based on a review of historical records including 1901 USGS
map of the area, the 1928 aerial photograph, chain of title and an architectural
evaluation. Based on the results of this study, it has been determined that the historic
resource is not significant pursuant to the State of California Environmental Quality Act
(CEQA) Guidelines, Section 15064.5. Moreover, if the resources are not considered
significant historic resources pursuant to CEQA Section 15064.5 loss of these
resources cannot contribute to a potentially significant cumulative impact.
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b) Cause a substantial adverse change in the significance of an archaeological
resource pursuant to 15064.57

[J Potentially Significant Impact [[] Less than Significant Impact
Less Than Significant With Mitigation
M Incorporated L1 Noimpact

Discussion/Explanation:

Less Than Significant With Mitigation Incorporated: Based on an analysis of
records and a survey of the property by a County of San Diego certified archaeologists
G. Timothy Gross, Principal Archaeologist, and Matt Sivba with Affinis, it has been
determined that the project site does not appear to contain any archaeological
resources. The results of the survey are provided in an archaeological survey report
titled, “Cultural Resource Evaluation of the Settlers Point Property County of San Diego,
California”, dated March 2006 prepared by G. Timothy Gross, Pritcipal Archaeologist,
and Matt Sivba with Affinis, dated March 2006. The archaeological survey was
conducted September 13, 2005.

The project is not expected to have an impact on prehistoric resources. However,
because 16 archaeological and historic sites have been identified and recorded within
one mile of the project site, the amount of proposed grading (218,000 cubic yards) and
the fact that ground visibility was poor during both surveys, archaeological monitoring
will be required during any construction grading.

c) Directly or indirectly destroy a unique geologic feature?

[[] Potentially Significant Impact [] Less than Significant Impact
Less Than Significant With Mitigation ;
[ Incorporated M Nolmpact

Discussion/Explanation:

No Impact: San Diego County has a variety of geologic environments and geologic
processes which generally occur in other parts of the state, country, and the world.
However, some features stand out as being unique in one way or another within the
boundaries ¢f the County. The site does not contain any unique geologic features that
have been listed in the County's Guidelines for Determining Significance for Unique
Geology Resources nor does the site support ahy known geologic characteristics that
have the potential to support unique geologic features. Additionally, based on a site visit
by Larry Hofreiter on August 23, 2009, no known unique geologic features were
identified on the property or in the immediate vicinity.

d) Directly or indirectly destroy a unique paleontological resource or site?

[0 Potentially Significant Impact [] Less than Significant Impact

O
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Less Than Significant With Mitigation
m Incorporated M NoImpact

Discussion/Explanation:;

No Impact: A review of the County’s Paleontological Resources Maps indicates that
the project is located entirely on plutonic igneous rock and has no potential for
producing fossil remains. A review of the paleontological maps provided by the San
Diego Museum of Natural History indicates that the project is located on igneous rock
and has no potential for producing fossil remains.

e) Disturb any human remains, including those interred outside of formal

cemeteries?
[C] Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
u incorporated M NoImpact

Discussion/Explanation:

No Impact: Based on an analysis of records and a survey of the property by a County
of San Diego certified archaeologist, G. Timothy Gross, Principal Archaeologist, and
Matt Sivba with Affinis,, it has been determined that the project will not disturb any
human remains because the project site does not appear to include a formal cemetery
or any archaeological resources that might contain interred human remains. The resuits
of the survey are provided in an archaeological survey report titled, “Cultural Resource
Evaluation of the Settlers Point Property County of San Diego, California”, dated March
2006 prepared by G. Timothy Gross, Principal Archaeologist, and Matt Sivba with
Affinis, dated March 2006.

VI. GEOLOGY AND SOILS -- Would the project:
a) Expose people or structures to potential substantial adverse effects, including the
risk of loss, injury, or death involving:

i. Rupture of a known earthquake fault, as delineated on the most recent
Alquist-Priolo Earthquake Fault Zoning Map issued by the State Geologist
for the area or based on other substantial evidence of a known fauit?
Refer to Division of Mines and Geology Special Publication 42.

[(] Potentially Significant Impact [ Less than Significant Impact
Less Than Significant With Mitigation
[ Incorporated ' M No et

Discussion/Explanation:
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No Impact: The project is not located in a fault rupture hazard zone identified by the
Alquist-Priolo Earthquake Fault Zoning Act, Special Publication 42, Revised 1997,
Fault-Rupture Hazards Zones in California. Also, a staff geologist has reviewed the
project and has concluded that no other substantial evidence of recent (Holocene) fault
activity is present within the project site. Therefore, there will be no impact from the
exposure of people or structures to adverse effects from a known hazard zone as a -
result of this project. :

i. Strong seismic grouhd shaking?

[l Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
- Incorporated L] Noimpact

Discussion/Explanation:

Less Than Significant Impact: To ensure the structural integrity of all buildings and
structures, the project must conform to the Seismic Requirements as outlined within the
California Building Code. The County Code requires a soils compaction report with
proposed foundation recommendations to be approved before the issuance of a building
permit. Therefore, compliance with the California Building Code and the County Code
ensures the project will not result in a potentially significant impact from the exposure of
people or structures to potential adverse effects from strong seismic ground shaking.

iii. Seismic-related ground failure, including liquefaction?

O Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated B4 Noimpact

Discussion/Explanation:

No Impact: The geology of the project site is identified as Cretaceous Plutonic. This
geologic environment is hot susceptible to ground failure from seismic activity. in
addition, the site is not underlain by poor artificial fill or located within a floodplain.
Therefore, there will be no impact from the exposure of people to adverse effects from a
known area susceptible to ground failure.

iv. Landslides?

[ Potentially Significant Impact [ Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated b1 Noimpact

Discussion/Explanation:

( ™

C
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No Impact: The project site is not within a “Landslide Susceptibility Area" as identified
in the County Guidelines for Determining Significance for Geologic Hazards. Landslide
Susceptibility Areas were developed based on landslide risk profiles included in the
Multi-Jurisdictional Hazard Mitigation Plan, San Diego, CA (URS, 2004). Landslide risk
areas from this plan were based on data including steep slopes (greater than 25%); soil
series data (SANDAG based on USGS 1970s series); soil-slip susceptibility from
USGS; and Landslide Hazard Zone Maps (limited to western portion of the County) )
developed by the California Department of Conservation, Division of Mines and Geology
(DMG). Also included within Landslide Susceptibility Areas are gabbroic soils on slopes
steeper than 15% in grade because these soils are slide prone. Since the project is not
located within an identified Landslide Susceptibility Area and the geologic environment
has a low probability to become unstable, the project would have no impact from the
exposure of people or structures to potential adverse effects from landslides.

b) Result in substantial soil erosion or the loss of topsoil?

[J Potentially Significant Impact ] Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated [J  Nolmpact

Discussion/Explanation:

Less Than Significant Impact. According to the Soil Survey of San Diego County, the
soils on-site are identified as Fallbrook-Vista sandy loams, Vista coarse sandy loam,
Ramona sandy loam, and Visalia sandy loam that has a soil erodibility rating of
“‘moderate” and “severe” as indicated by the Soil Survey for the San Diego Area,
prepared by the US Department of Agriculture, Soil Conservation and Forest Service
dated December 1973. However, the project will not result in substantial soil erosion or
the loss of topsoil for the following reasons:

{ ) The project will not result in unprotected erodible soils; will not alter existing
" drainage patterns; is not located in a floodplain, wetland, or significant drainage
feature;.and.will.not develop steep slopes
e The project has prepared a Storm water Management Plan, dated July 2009,
prepared by REC Consultants. The plan includes the following Best
Management Practices to ensure sediment does not erode from the project site.
¢ The project involves grading. However, the project is required to comply with the
San Diego County Code of Regulations, Title 8, Zoning and Land Use
Regulations, Division 7, Sections 87.414 (DRAINAGE - EROSION
PREVENTION) and 87.417 (PLANTING). Compliance with these regulations
minimizes the potential for water and wind erosion.

Due to these factors, it has been found that the project will not result in substantial soil
erosion or the loss of topsoil on a project level.
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In addition, the project will not contribute to a cumulatively considerable impact because
all the of past, present and future projects included on the list of projects that involve
grading or land disturbance are required to follow the requirements of the San Diego
County Code of Regulations, Title 8, Zoning and Land Use Regulations, Division 7,
Sections 87.414 (DRAINAGE - EROSION PREVENTION) and 87.417 (PLANTING);
Order 2001-01 (NPDES No. CAS 0108758), adopted by the San Diego Region RWQCB
on February 21, 2001; County Watershed Protection, Storm Water Management, and
Discharge Control Ordmance (WPOQ) (Ord. No. 9424); and County Storm water
Standards Manual adopted on February 20, 2002, and amended January 10, 2003
(Ordinance No. 9426). Refer to XVII. Mandatory Findings of Significance for a
comprehensive list of the projects considered.

C) Will the project produce unstable geological conditions that will result in adverse
impacts resuiting from landslides, lateral spreading, subsidence, liquefaction or

collapse?
[C] Potentially Significant Impact [ Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated M No Impact

Discussion/Explanation:

No Impact: The project is not located on or near geological formations that are

unstable or would potentially become unstable as a result of the project. On a site visit
conducted by Larry Hofreiter on August 23, 2009, no geological formations or features
were noted that would produce unstable geological conditions as a result of the project.
For further information refer to VI Geology and Soils, Question a., i-iv listed above.

d) Be located on expansive soil, as defined in Table 18-1-B of the Uniform Building
Code (1994), creating substantial risks to life or property?

[J Potentially Significant Impact [Vl Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated L1 Noimpact
Discussion/Explanation:

Less Than Significant Impact: The project is located on expansive soils as defined
within Table 18-1-B of the Uniform Building Code (1994). This was confirmed by staff
review of the Soil Survey for the San Diego Area, prepared by the US Department of
Agriculture, Soil Conservation and Forest Service dated December 1973. The soils on-
site are Fallbrook-Vista sandy loams, Vista coarse sandy loam, Ramona sandy loam,
and Visalia sandy loam. However the project will not have any significant impacts
because the project is required to comply the improvement requirements identified in
the 1997 Uniform Building Code, Division Ill — Design Standard for Design of Slab-On-
Ground Foundations to Resist the Effects of Expansive Soils and Compressible Soils,

@
/
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which ensure suitable structure safety in areas with expansive soils. Therefore, these
soils will not create substantial risks to life or property.

e) Have soils incapable of adequately supporting the use of septic tanks or
alternative wastewater disposal systems where sewers are not available for the
disposal of wastewater?

[0 Potentially Significant Impact [0 Less than Significant impact
Less Than Significant With Mitigation
[ Incorporated M No Impact
Discussion/Explanation:

No Impact: The project will rely on public water and sewer for the disposal of
wastewater, A service availability letter dated March 23, 2005 has been received from
the Lakeside Sanitation District indicating that the facility has adequate capacity for the
projects wastewater disposal needs. No septic tanks or alternative wastewater disposal
systems.

Vll. GREENHOUSE GAS EMISSIONS — Would the project

a) Generate greenhouse gas emissions, either directly or indirectly, that may have a
significant impact on the environment?

[l Potentially Significant Impact (] Less than Significant Impact
Less Than Significant With Mitigation
M Incorporated L Neldmpact

Discussion/Explanation:

Less Than Significant Impact: With Mitigation Incorporated

Greenhouse Gas (GHG) Emissions are said to result in an increase in the earth’'s
average surface temperature commonly referred to as global warming. This rise in
global temperature is associated with long-term changes in precipitation, temperature,
wind patterns, and other elements of the earth's climate system, known as climate
change. These changes are now broadly attributed to GHG emissions, particutarly
those emissions that result from the human production and use of fossil fuels.

GHGs include carbon dioxide, methane, hydrofluorocarbons (HFCs), and nitrous oxide,
among others. Human induced GHG emissions are a result of energy production and
consumption, and personal vehicle use, among other sources. A regional GHG
inventory prepared for the San Diego Region' identified on-road transportation (cars
and trucks) as the largest contributor of GHG emissions in the region, accounting for

' San Diego County Greenhouse Gas Inventory: An Analysis of Regional Emissions and Strategies to
Achieve AB 32 Targets. University of San Diego and the Energy Policy Initiatives Center (EPIC),
September 2008,
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46% of the total regional emissions. Electricity and natural gas combustion were the
second (25%) and third (9%) largest regional contributors, respectively, to regional GHG
emissions.

Climate changes resulting from GHG emissions could produce an array of adverse
environmental impacts including water supply shortages, severe drought, increased
flooding, sea level rise, air pollution from increased formation of ground level ozone and
particulate matter, ecosystem changes, increased wildfire risk, agricultural impacts,
ocean and terrestrial species impacts, among other adverse effects.

In 2006, the State passed the Global Warming Solutions Act of 2006, commonly
referred to as AB 32, which set the greenhouse gas emissions reduction goal for the
State of California into law. The law requires that by 2020, State emissions must be
reduced to 1990 levels by reducing greenhouse gas emissions from significant sources
via regulation, market mechanisms, and other actions.

According to the San Diego County Greenhouse Gas Inventory (2008), the region must
reduce its GHG emissions by 33 percent from “business-as-usual” emissions to achieve
1990 emissions levels by the year 2020. “Business-as-usual’ refers to the 2020
emissions that would have occurred in the absence of the mandated reductions.

Senate Bill 375 (SB 375), passed in 2008, links transportation and land use planning
with global warming. It requires the California Air Resources Board (ARB) to set
regional targets for the purpose of reducing greenhouse gas emissions from passenger
vehicles. Under this law, if regions develop integrated land use, housing and
transportation plans that meet SB 375 targets, new projects in these regions can be
relieved of certain review requirements under CEQA. SANDAG has prepared the
region’s Sustainable Communities Strategy (SCS) which is a new element of the 2050
Regional Transportation Plan (RTP). The strategy identifies how regional greenhouse
gas reduction targets, as established by the ARB, will be achieved through development
patterns, transportation infrastructure investments, and/or transportation measures or
policies that are determined to be feasible.

In addressing the potential for a project to generate GHG emissions that would have a
potentiallyisignifisaht:Gimulativereffedt on the environment, afG00NTETETtonthreshold
was selected to identify those projects that would be réGuiredpto" calEulateremissions

‘andiimplementimitigationimeaslies to reduce a potentially significant impact. The 900
metric ton screening threshold is based on a threshold included in the CAPCOA white
paper® that covers methods for addressing greenhouse gas emissions under CEQA.
The CAPCOA white paper references the 900 metric ton guideline as a conservative
threshold for requiring further analysis and mitigation. The 900 metric ton threshold was
based on a review of data from four diverse cities (Los Angeles in southern California

and Pleasanton, Dublin, and Livermore in northern California) to identify the threshold

2 3ee CAPCOA White Paper : “CEQA &Climate Change: Evaluating and Addressing Greenhouse
Gas Emissions from Projects Subject fo the California Environmental Quality Act" January 2008
(http://www.capcoa.org/rokdownloads/CEQA/CAPCOA%20White%20Paper. pdf).

.

O
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that would capture/at/leasti90% of ithe residential Units oroffice’space onithe ‘pending”
‘applicationslist” This threshold will require a substantial portion of future development

to minimize GHG emissions {o ensure implementation of AB 32 targets is not impeded.

By ensuring that projects that generate more than 900 metric tons of GHG implement

mitigation measures to reduce emissions, it is expected that a majority of future

development will contribute to emission reduction goals that will assist the region in

meeting its GHG reduction targets.

It should be noted that an individual project's GHG emissions will generally not result in
direct impacts under CEQA, as the climate change issue is global in nature, however an
individual project could be found to contribute to a potentially significant Elimulative
timpactt CEQA Guidelines Section §54380(f) istates, that an EIR shall analyze
greenhouse gas emissions resulting from a proposed project when the incremental
contribition of thoselemissionsimay;be cumdilatively .cohisiderable.

The project would generate GHG emissions from a variety of sources. First, GHG
emissions would be generated during construction of the proposed project. Once fully
operational, the project’'s operations would generate GHG emissions from an increase
in both area and mobile sources. Indirect source emissions include electrical
consumption, water and wastewater usage (transportation) and waste disposal. Mobile
sources of air pollutants associated with the proposed project would consist of motor
vehicles trips generated by project residents.

GHG emissions for the project were estimated using the Califoriiia’ Emissions Estimatof
iMode! (CalEEMod). CalEEMod incorporates the 2007 versions of the EMFAC and Off-
Road models developed by ARB. Construction assumptions used are consistent with
the Air Quality Study. Modeling was based on project-specific data (i.e.., size and type
of proposed uses) and vehicle trip information from the traffic analysis prepared for the
project. Detailed emissions calculations and methodologies are available upon request.

The project'sitotaliemissions (operational and amortized construction emissions) would
‘exceedithe 900 metricitonscréening threshold described above, In order to meet the
requnred reductions under AB 32, thedprojectiincludés ‘mitigation measires’to reduce
emissions:by:838%:fromsbusiness=as-usual. The project applicant shall implement the
following measures: |

e Design and construct the residential units tofexceed: Title124;energyefficiency
requirements byia'minimuiiniof 25%.

e Reducelindooriand outdoorwater consumption by 20%7through measures such
as low flow fixtures, water-efficient appliances, drought tolerant landscaping,
water-efficient irrigation systems such as drip irrigation, and rainwater collection
systems. _ -

o Institute frecycling’and composting ‘'sefvices to reduce landfill-bound waste by
20%.

» Design buildings to‘lisehatural'systéris:ito:reduce energy usé. Locate and orient
buildings to take advantage of shade, prevailing winds, landscaping and sun
screens to reduce energy use.

¢ Design buildings to require no wood or gas-fired hearths and fireplaces.
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e Require orientation of buildings to maximize passive solar heating during cool
seasons, avoid solar heat gain during hot periods, enhance natural ventilation,
and promote effective use of daylight. Building orientation, wiring, and plumbing
should optimize and facilitate opportunities for on-site solar generation and
heating.

Subsequent site plans shall include the listed design measures to meet the performance
standards for each sector as specified. it should be noted that measures for reducing
GHG emissions may not be limited to those listed above. Prior to the issuance of
building permits, project applicants shall provide evidence to the County that these
design features or equivalent measures have been incorporated into the project and the
project meets the performance standards for each applicable sector. Approval of future
site plans and/or construction permits shall not occur until it can be assured that the
mitigation measures (or other measures meeting the performance criteria specified
above) have been incorporated in the project design. The performance standards allow
project applicants flexibility in choosing which specific measures they will pursue to
achieve the percent reductions while still making the commitment to comply with the
GHG reductions under AB 32. For example, the performance standard for energy use,
i.e. exceed Title 24 2008 by 25% could be met in a number of ways (for example,
installing higher quality building insulation; installing a more efficient water heating
system; use of energy efficient lighting, heating and cooling systems, appliances,
equipment, and control systems, including the installation of Energy Star-certified
products). Similarly water consumption could be reduced through the use of reclaimed
water, gray water, or locally sourced water; installing low-flow water fixtures; designing
water efficient landscapes and irrigation systems; and planting drought-tolerant trees
and vegetanon The waste management strategy may mclude source reduction,
recycling, composting, or combusting. '

As discussed previously, in order to meet the AB 32 mandate of 1990 GHG emissions
levels by 2020, San Diego county would need to reduce GHG emissions by
approximately 33% from business as usual. The ARB Scoping Plan identifies expected
GHG emissions reductions from regulations, such as those that would reduce emissions
from vehicles (e.g., AB 1493, Executive Order S-1-07 [i.e., the Low Carbon Fuel
Standard]) and electric utilities (e.g., the Renewables Portfolio Standard [RPS]). The
following reductions in GHG emissions from adopted regulations have been quantified
and accounted for toward reductions from the project:

e This analysis assumes full lmplementat»on of federal and/or state mandates for
2020 that would result in GHG emissions reductions associated with vehicle trips.
According to the AB 32 Scoping Plan, implementation of the GHG emission
reduction standards for nhew passenger cars, pickup trucks and sport utility
vehicles under AB 1493 (or an equivalent federal program) would lead to a 21%
reduction from the 2020 statewide GHG inventory, Additionally, implementation
of the LCFS would reduce mobile-source GHG emissions by 10% (ARB, 2008).

¢ The RPS rules will require the renewable energy portion of the retail electricity
portfolio to be 33% in 2020, For SDG&E, the electricity provider in the project
area, approximately 11.9% of their current portfolio qualifies under the RPS rules
and thus the gain by 2020 would be approximately 21%.

-

S
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With implementation of mitigation measures and state regulations, the project would
reduce GHG emissions from BAU conditions by more than 33%. The project would be
consistent with the goals of AB 32 and the impact is less than significant with mitigation
incorporated.

b) Conflict with an applicable plan, policy or regulation adopted for the purpose of
reducing the emissions of greenhouse gases?

[C] Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation :
M Incorporated L] Nolmpact

Discussion/Explanation:

Less Than Significant With Mitigation Incorporated:

In 2006, the State passed the Global Warming Solutions Act of 2006, commonly
referred to as AB 32, which set the greenhouse gas emissions reduction goal for the
State of California into law. The law requires that by 2020, State emissions must be
reduced to 1990 levels by reducing greenhouse gas emissions from significant sources
via regulation, market mechanisms, and other actions.

Senate Bill 375 (SB 375), passed in 2008, links transportation and land use planning
with global warming. It requires the California Air Resources Board (ARB) to set
regional targets for the purpose of reducing greenhouse gas emissions from passenger
vehicles. Under this law, liffiregionsiidevelop integrated dandziuse;“housingiand
transportationplans that' mectiSBIB75 targsts! newsprojécts in these regions can be
relievedsofycertainmreviewsrequirements gundefiiCEQA. SANDAG has prepared the
region's Sustainable Communities Strategy (8€8)'which is a new element of the 2050
Regional Transportation PlangRTR). The strategy identifies how regional greenhouse
gas reduction targets, as established by the ARB, will be achieved through development
patterns, transportation infrastructure investments, and/or transportation measures or
policies that are determined to be feasible.

To implement State mandates to address climate change in local land use planning,
local land use jurisdictions are generally preparing GHG emission inventories and
reduction plans and incorporating climate change policies into local General Plans to
ensure development is guided by a land use plan that reduces GHG emissions. The
County of San Diego has updated its General Plan and is in the process of
incorporating associated climate change policies. These policies will provide direction
for individual development projects to reduce GHG emissions and help the County meet
its GHG emission reduction targets.

Until local plans are developed to address greenhouse gas emissions, such as a
Climate Action Plan, the project is evaluated to determine whether it would impede the
implementation of AB 32 GHG reduction targets. For the reasons discussed in the
response to question VIll.a), with incorporation of mitigation measures, the project would
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reduce GHG emissions by more than 33% from a business-as-usual scenario and
would not impede the implementation of AB 32 reduction targets. Therefore, the project
would not conflict with an applicable plan, policy or regulation adopted for the purpose
of reducing the emissions of greenhouse gases.

Vill. HAZARDS AND HAZARDOUS MATERIALS -- Would the project:

a) Create a significant hazard to the public or the environment through the routine
transport, storage, use, or disposal of hazardous materials or wastes or through
reasonably foreseeable upset and accident conditions involving the release of
hazardous materials into the environment?

[l Potentially Significant Impact [] Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated I No impact

Discussion/Explanation:

No Impact: The project will not create a significant hazard to the public or the
environment because it does not propose the storage, use, transport, emission, or

disposal of Hazardous Substances, nor are Hazardous Substances proposed or (‘\
currently in use in the immediate vicinity. In addition, the project does not propose to -
demolish any existing structures onsite and therefore would not create a hazard related

to .the release of asbestos, lead based paint or other hazardous materials from
demolition activities. 4

o oo i
DR T S
) G

b) Emit hazardous emissions‘or handle hazardous or acutely hazardous materials,
substances, or waste within one-quarter mile of an existing or proposed school?

[l Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
L incorporated M No Impact

Discussion/Explanation:

No Impact: The project is not located within one-quarter mile of an existing or proposed
school. Therefore, the project will not have any effect on an existing or proposed
school.

c) Be located on a site which is included on a list of hazardous materials sites
compiled pursuant to Government Code Section 65962.5, or is otherwise known
to have been subject to a release of hazardous substances and, as a result,
would it create a significant hazard to the public or the environment?

[ Potentially Significant Impact [C] Less than Significant Impact
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Less Than Significant With Mitigation
u Incorporated M Nolimpact

Discussion/Explanation:

No Impact: Based on a site visit and regulatory database search, the pro;ect site’has
not'beenisubject toa release of hazardousisubstances. The project site is not included
in any of the following lists or databases: the State of California Hazardous Waste and
Substances sites list compiled pursuant to Govéinment:Code Sectioni§5962:5¢, the San
Diego County Hazardous Materials Establishment database, the San Diego County
DEH Site Assessment and Mitigation (SAM) Case Listing, the Department of Toxic
Substances Control (DTSC) Site Mitigation and Brownfields Reuse Program Database
("CalSites” Envirostor Database), the Resource Conservation and Recovery Information
System (RCRIS) listing, the EPA’s Superfund CERCLIS database or the EPA’s National
Priorities List (NPL). Additionally, the project does not propose structures for human
occupancy or significant linear excavation within 1,000 feet of an open, abandoned, or
closed landfill, is not located on or within 250 feet of the boundary of a parcel identified
as containing burn ash (from the historic burning of trash), is not on or within 1,000 feet
of a Formerly Used Defense Site (FUDS), does not contain a leaking Underground
Storage Tank, and is not located on a site with the potential for contamination from
historic uses such as intensive agriculture, industrial uses, a gas station or vehicle
repair shop. Therefore, the project would not create a significant hazard to the public or
environment,

d) For a project located within an airport land use plan or, where such a plan has
not been adopted, within two miles of a public airport or public use airport, would
the project result in a safety hazard for people residing or working in the project

area?
] Potentially Significant Impact ] Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated M No Impact

Discussion/Explanation:

No Impact: The proposed project is not located within an Airport Land Use
Compatibility Plan (ALUCP), an Airport Influence Area, or a Federal Aviation
Administration Height Notification Surface. Also, the project does not propose
construction of any structure equal to or greater than 150 feet in height, constituting a
safety hazard to aircraft and/or operations from an airport or heliport. Therefore, the
project will not constitute a safety hazard for people residing or working in the project
area.

e) For a project within the vicinity of a private airstrip, would the project resuitin a
safety hazard for people residing or working in the project area?
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] Potentially Significant Impact [0 Less than Significant Impact
Less Thanh Significant With Mitigation
O Incorporated M Nolmpact

Discussion/Explanation:

No Impact: The proposed project is not within one mile of a private airstrip. As a
result, the project will not constitute.a safety hazard for people residing or working in the
project area.

f) Impair implementation of or physically interfere with an adopted emergency
response plan or emergency evacuation plan?

[C] Potentially Significant Impact [V Less than Significant Impact

Less Than Significant With Mitigation .
O Incorporated [l Nolmpact

Discussion/Explanation:

The following sections summarize the project’s consistency with applicable emergency
response plans or emergency evacuation plans. O

i. OPERATIONAL AREA EMERGENCY PLAN AND MULTI-JURISDICTIONAL
HAZARD MITIGATION PLAN:

Less Than Significant Impact: The Operational Area Emergency Plan is a
comprehensive emergency plan that defines responsibilities, establishes an emergency
organization, defines lines of communications, and is designed to be part of the
statewide Standardized Emergency Management System. The Operational Area
Emergency Plan provides guidance for emergency planning and requires subsequent
plans to be established by each jurisdiction that has responsibilities in a disaster
situation. The Multi-Jurisdictional Hazard Mitigation Plan includes an overview of the
risk assessment process, identifies hazards present in the jurisdiction, hazard profiles,
and vulnerability assessments. The plan also identifies goals, objectives and actions for
each jurisdiction in the County of San Diego, including all cities and the County
unincorporated areas. The project will not interfere with this plan because it will not
prohibit subsequent plans from being established or prevent the goals and objectives of
existing plans from being carried out.

i, SAN DIEGO COUNTY NUCLEAR POWER STATION EMERGENCY
RESPONSE PLAN

No Impact: The San Diego County Nuclear Power Station Emergency Response Plan will A
not be interfered with by the project due to the location of the project, plant and the specific (\ /
requirements of the plan. The emergency plan for the San Onofre Nuclear Generating
Station includes an emergency planning zone within a 10-mile radius. All land area within
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10 miles of the plant is not within the jurisdiction of the unincorporated County and as such a
project in the unincorporated area is not expected to interfere with any response or
evacuation.

il. OIL SPILL CONTINGENCY ELEMENT

No Impact: The Oil Spill Contingency Element will hot be interfered with because the
project is not located along the coastal zone or coastiine.

iv. EMERGENCY WATER CONTINGENCIES ANNEX AND ENERGY SHORTAGE
RESPONSE PLAN

No Impact: The Emergency Water Contingencies Annex and Energy Shortage Response
Plan will not be interfered with because the project does not propose altering major water or
energy supply infrastructure, such as the California Aqueduct.

V. DAM EVACUATION PLAN

No Impact: The Dam Evacuation Plan will not be interfered with because the project is
not located within a dam inundation zone.

a) Expose people or structures to a significant risk of loss, injury or death involving
wildland fires, including where wildlands are adjacent to urbanized areas or
where residences are intermixed with wildlands?

[C] Potentially Significant Impact . M Less than Significant Impact
Less Than Significant With Mitigation
u Incorporated [ Nolmpact

Discussion/Explanation:

Less Than Significant Impact: The proposed project is adjacent to wildlands that
have the potential to support wildland fires. However, the project will not expose people
or structures to a significant risk of loss, injury or death involving wildland fires because
the project will comply with the regulations relating to emergency access, water supply,
and defensible space specified in the County Consolidated Fire Code for the 17 Fire
Protection Districts in San Diego County. Furthermore, an approved Fire Protection
Plan has been prepared for the‘project dated August 28, 2008, Implementation of these
fire safety standards will occur during the Tentative Map or building permit process.
Also, a Fire Service Availability Letter and conditions, dated February 23, 2005, have
been received from the Lakeside Fire Protection District. The Fire Service Availability
Letter indicates the expected emergency travel time to the project site to be five (5)
minutes. The Maximum Travel Time allowed pursuant to the County Public Facilities
Element is 5§ minutes. Therefore, based on the review of the project by County staff,
through compliance with the County Consolidated Fire Code and through compliance
with the Lakeside Fire Protection District's conditions, the project is not anticipated to
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expose people or structures to a significant risk of loss, injury or death involving
hazardous wildland fires. Moreover, the project will not contribute to a cumulatively
considerable impact, because all past, present and future projects in the surrounding
area are required to comply with the County Consolidated Fire Code.

h) Propose a use, or place residents adjacent to an existing or reasonably
foreseeable use that would substantially increase current or future resident’s
exposure to vectors, including mosquitoes, rats or flies, which are capable of
transmitting significant public health diseases or nuisances?

[] Potentially Significant Impact ] Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated M NoImpact

Discussion/Explanation:

No Impact: The project does not involve or support uses that allow water to stand for a
period of 72 hours (3 days) or more (e.g. artificial lakes, agricultural irrigation ponds).
Also, the project does not involve or support uses that will produce or collect animal
waste, such as equestrian facilities, agricultural operations (chicken coops, dairies etc.),
solid waste facility or other similar uses. Moreover, based on a site visit there are none
of these uses on adjacent properties. Therefore, the project will not substantially
increase current or future resident’s exposure to vectors, including mosquitoes, rats or
flies.

1X. HYDROLOGY-AND:WATERQUALITYZE Would the project;
a) Violate any waste discharge requirements?

[] Potentially Significant Impact Ml Less than Significant Impact
Less Than Significant With Mitigation _
O incorporated [0 Nolmpact

Discussion/Explanation:

Less Than Significant Impact: The project proposes a tentative map to merge and
redraw parcel configuration to constructi288zunitszofirésidentialitifiits which requires a
General Permit for Discharges of%ﬁllwg%;‘éﬁbﬁﬁfeﬂi with Construction Activities.
The project applicant has provided a Storm Water Management Plan, approved July
2009, and a copy of their “Notice of Intent” submitted to the RWQCB, which
demonstrates that the project will comply with all requirements of the “"General Permit
for Discharges of Storm Water Associated with Construction Activities.”

The project site proposes and will be required to implement the following site design
measures and/or source controllBMP's and/or trEatmaRtEonttol BMRs to reduce
potential poliutants to the mMAXIMUM extentipracticable from enteriigisiormWatenTinoff:
The project design implemented Low Impact Development (M)w{%ﬁagﬁjés Other
BMPs incorporated include: Stofmidrainstansilingranaisignage, inletHiltars, effiGieht

C

l:;eaes.\
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irfigationisystems, extended/dry detention’basins with grass/vegetatedlining, and
‘vegetatedislopesiand swales. These measures will enable the project to meet waste
discharge requlrements as required by the Land-Use Planning for New Development
and Redevelopment Component of the San Diego Municipal Permit (SDRWQCB Order
No. 2001-01), @slimplementediby the San Diego County Jurisdictional Urban Runoff
Management Program (JURMP)iand Standard Urban Storm Water Mitigation Plan
(SUSMP):

Finally, thef project'siconformange to the waste;discharge: requiréments listed above
ehsliresithe project will noticreatercumulatively onsiderablewatengualityimpacts
related to waste discharge because, through'the: ermit, the' pmjecwtm_;,,, gm{gfm to
Countywide watershed;standardsiinthey URMPiand fﬁUSMP’ derived from State
regulation to address human health andiwater: ua neemns. Therefore, the project
will-noticontribite to a cumulatively: considerableimpactto! Watar: qualiti? from:waste
discharges.

b) Is the project tributary to an already impaired water bbdy, as listed on the Clean
Water Act Section 303(d) list? If so, could the project result in an increase in any
pollutant for which the water body is already impaired?

[] Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated L1 Nolmpact

Discussion/Explanation:

Less Than Significant Impact: The project lies in the Coches 90714 hydrologicisubarea,
within the San Diego hydrologic unit. According to the Clean Water Act Section 303(d) list,
July 2003, a portion of this watershed at the Pacific Ocean and mouth of the San Diego
River is impaired for coliform bacteria. Constituents of concern in the San:Dieguite
watershed include colifofm! bacterla total dissolved solids, nutrients, petroleum; ‘chemicals,
toxicsjrand trash.

The project proposes the following activities that are associated with these pollutants:
attached residential, detached residential and commercial. However, the project design
implemented Low Impact Development{(lID)megasires. Otheér. BNiPs incorporated
include: Storm drain stenciling and signage, inlet filters, efficient irrigation systems,
extended/dry detention basins with grass/vegetated lining, and vegetated slopes and
swales.

The proposed BMP:sjareiconsistentwithiregional surface'waterandistorm: Water
splanning’and’permitting process that has been established to improve the overall water
quality in County watersheds. As a result the project:willinot: contribute tojaicumulative
impactitolanialready/impaired water body, as listed on the Clean Water Act Section
303(d). Regional surface water and storm water permitting regulation for County of San
Diego, Incorporated Cities of San Diego County, and San Diego Unified Port District
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includes the following: Order 2001-01 (NPDES No. CAS 0108758), adopted by the San
Diego Region RWQCB on February 21,2004} County Wé’te‘fﬁh‘éﬂ.ﬂr"ﬁté&%n Storm
Water Management, and Discharge Control @rditiante (ABBY (Ord. No. 9424); County
Stofmwater StandardsiVanial adopted on February 20, 2002; and amended January
10, 2003 (Ordinance No. 9426). The stated purposes of these ordinances are fBIpTotELt
th“éf:ﬁ%"!fﬁmé’{‘?‘%ﬁ' eheraliwelfarelof the County of San Diego residents; to protect
&wgtgmggﬁﬂﬁc@sjaﬁﬂm&wgteg quality; to cause the use of management +
practices by the County and its citizens that wil rédlicetheEavarseefisstsisrpolltited
HinGH disehargesionWatsrs of the state; to secure benefits from the use of storm water
as a resource; and to @nsuregthEiCountyisicompliantwithizpplicablesstater 8ral
JAWEY Ordinance No.©9424%\WRE) has dqggﬁatgmﬁjt s, and requirements that
vary dependmg on type of land use activity and location in the County. Ordinance No.
9426 is Appendix A of Ordinance No. 9424 (WPQ) and sets out in more detail, by
project’ catego umm;m@mmugm ojtogcorfiply with the Ordinance:and taifeceive
p“?mifé‘ifdﬂﬁf‘él ots and activities that are subject to the Ordinance. Collectively, these
regulations Establishistalidards for projects to follow which intend &&limprovewater
qualtyfiomiheadwatersitoitierdéltas of each watershed in the County Each projest
sUbjestsiWRONSTEqUIred tomrepareiaStormwateriatagement RIan that details a
project’s pollutant discharge contribution to a given watershed and proposefB"WlPs or
design measures to mitigate any impacts that may occur in the watershed.

c)  Golilditheproposed:projesticauseioricontributertoraniexcesdance of applicable
surfacerorigroundwaternreceiving'wateriualityjobjectives ondegradatiorof

eficialiuses?

[C] Potentially Significant Impact M essithanSighificantififpact

— Less Than Significant With Mitigation

[ Incorporated | [1  Noimpact
Discussion/Explanation: ”

t

Less Than Slgmflcant Impact: The Regional Water Quality Control Board has
designated watenqualityiobjecties for waters of the San Diego Region as outlined in
Chaptefi8gpof the WaterQUaltyICShtrGIRIarI(Rlan). The water quality objectives are

hecessary to protéctithieexistingrand potentialibeneficialiuses of each hydrologic unit as
described in Chapter 2 of the Plan. *

The project lies in the CothesiB07ZHA4Ydiolcgicsubarea, within the San Diego
hydrologic unit that has the following existing and potential beneficial uses for inland
surface waters, coastal waters, reservoirs and lakes, and ground water: myﬁg gg[@g@
domigsticsupply; réﬁ?i“ﬁ}w’l’ﬁnﬁplyrmugma alprocess sindustria e
hydropowefgerieration; contactiwaterrecraation; Qonzcogt_gm@mﬂg kg,_t@n warm
freshwaterhabitat; coldifreshwater habitat; wildlife habitat; commercial and sport fishing;
estuanne habitat; marine habitat; migration of aquatic organisms; shellfish harvesting;
and, rare, threatened, orendangered species habitat.
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Thegpioigshproposes the fallowing potential sourcesiof polluted runoff: Construction.
igrading, dandscaping, and outdoorVehicle parkihg. However, the project design
implemented Low Impact Development (LID) measures. Other BMPs incorporated
include: Storm drain stenciling and signage, inlet filters, efficient irrigation systems,
extended/dry detention basins with grass/vegetated lining, and vegetated slopes and
swales. The above BMP's will be employed to reduce potential pollutants in runoff to the
maximum extent practicable, such that the proposediprojectiwillinoticauseioricontribute

toraniexceedance of applicable’ surfaderorrgroundwater receiving! water quality
objectives:oridegradationiof benefrsral Uses)

In addition, the proposed BMP'’s are consistent with regional surface water storm water
and groundwater planning and permitting process that has been established to improve
the overall water quality in County watersheds. As a result, the project will not
contribute to a cumulatively considerable exceedance of applicable surface or
groundwater receiving water quality objectives or degradation of beneficial uses. Refer
to Section VIll., Hydrology and Water Quality, Question b, for more information on
regional surface water and storm water planning and permitting process.

d) Substantially deplete groundwatersuppliés or interfere: substantrally with
groundwater; recharge such that there would be a net deficit in aquifer volume or
a lowering of the local groundwater table level (e.g., the production rate of pre-
existing nearby wells would drop to a level which would not support existing land
uses or planned uses for which permits have been granted)?

[l Potentially Significant Impact [0 Less than Significant Impact

v Less Than Significant With Mitigation P ——

O Incorporated [ “Nampatt’
Discussion/Explanation:

No Impact: The project will obtain its water supply from the Helix Water District that
obtains water from surface reservoirs or other imported water source. The project will
not use any groundwater for any purpose, including irrigation, domestic or commercial
demands. In addition, the pigjectidoesTotiivolve speratioris that wouldiinteifére
substantially:with'groundwaterirecharge including, but not limited to the following: the
project doesn tinvolvejregionalidiversion of water to another groundwater basin; or
diversionor: chahnelrzatron ‘of a'streamiCourse or waterway with impervious layers, suct
as concrete Imrng or culverts, for.substantialidistances:(e:g: % milg). These activities
and operations can substantially affect rates of groundwater recharge Therefore,indi
imeartite;groundwaterresources;iganticivated.

e) Substantially;alter the existing drainage pattern of the site or area, including
through the alteration of the course of g stream or river, in a manner which would
result’in‘substantial erosion or srltatron on=oroff-site?

[0 Potentially Significant Impact M Less than Significant Impact
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Less Than Significant With Mmganon
O Incorporated [ Nolmpact

Discussion/Explaniation:

Less Than Significant Impact: The project proposes to subdivide 21.89 acres into
four future residential development lots. The lots range in size from 3.96 to 7.20 acres
and will ultimately include a total of 266 dwelling units. As outlined in the Stormi water .
Management Plan (SWMP) prepared by REC Consultants, dated June 2009, the project
will implement the following site design measures, source control, and/or treatment
control BMP's to reducé potential pollutants, including sediment from erosion or
siltation, to the maximum extent practicable from en}ermg storm water runoff:: SIT fence,
desilting basm street. sweepmg and Jacuummg, sandbag barrier, 'storm drain inlet
protection, material delivery and storage, spill prevention and control, solid waster
management, conhcrete waste management, stabilized construction entrance and exit,
water conservation practices, dewatering operations, paving and grinding operations,
vehicle and equipment maintenance, and slope protection. These measures will control
erosion and sedimentation and satisfy waste discharge requirements as required by the
Land-Use Planning for New Development-and Redevelopment Component of the San
Diego Municipal Permit (SDRWQCB Order No. 2001-01), as implemented by the San
Diego County Jurisdictional Urban Runoff Management Program (JURMP) and N
Standard Urban Storm Water Mitigation Plan (SUSMP). The SWMP specifies and (
describes the implementation process of all BMP’s that will address equipment

operation and materials management, prevent the erosion process from occurring, and

prevent sedimentation in any onsite and downstream drainage swales. The Department

‘of Public Works will ensure that the Plan is implemented as proposed. Due to these

factors, it has been found that the BrojestmilliotresUEHSghificant yincreasederosion

ﬁ%sedl eqia;gg*pbtgﬂbglal and willnotialfeT@nyidraifiageTpatterns of the site or areaong)
Brloff-site. In addition, because erosion and sedimentation will be controlied within the

‘boundaries of the project, the project will hot contribute to a cumulatively considerable

impact. For further information on soil erosion refer to VI., Geology and Soils, Question

b.

I f) Substantiallyziter the existingidraitiagepattein ofithesitebrarga, including
through the &ltération’of thercourselofastieamiritiler, or substantially increase

the rate or amount of surface runoff in 2 a manner which would result in flooding
on- or off-site? .

[ Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation -
[ Incorporated [ Nolmpact
Discussion/Explanation: ' i :
Less Than Significant Impaét: The proposed project will fiGtSighificantlyialter ( 1

established draifiagépattérns or significantly increase the amount of runoff based on a
Drainage Study prepared by REC Consultants on June 12, 2009;
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1. Drainage will be conveyed to either natural drainage channels or dpproveds
drainage facilitiesi \
2. The project will not increase water surface elevation in a watercourse with a

watershed equal to or.greater one square mile by 2/10 of a foot or more in height.

3 The project will not increase surface runoff exiting the project site equal to or
greater than one cubic foot/second.

Therefore, the project will notisubstantiallyzalterithe existing drainage patteri of the site
or area, including through theralterationzofthe; courselof @'streamiorriver, or
substantially increase the rate or amount of surface runoff in a manner which would
result in flooding on-site or off-site. Moreover, the project will not contribute to a
cumulatively considerable alteration or a drainage pattern or increase in the rate or
amount of runoff, because the project will not substantially increase water surface
elevation or runoff exiting the site, as detailed above.

Q) Create or contribute runoff water which would exceed the capacity of existing or
planned storm water drainage systems?

[] Potentially Significant Impact M  Less than Significant Impact
Less Than Significant With Mitigation
M Incorporated [l Nolmpact

Discussion/Explanation:

Less Than Significant Impact: The project does not propose to create or contribute
runoff water that would exceed the capacity of existing or planned storm water drainage
systems. The project proposes to create four residential lots to be developed in the
future. Measures to mitigate added flows will be implemented at full project
development. The proposed temporary desilting/detention basins shall be replaced at
full project development with permanent detention facilities, i.e. permanent dry/wet
detentlon basins, underground detention system, infiltration trenches, etc. Existing
downstréam stormidrain’ Pipes at the intersection of Los: CochgsiRoadsand Highway 8
Business will be required;tojbe upsized.

h) Provide substantial additional sources of polluted runoff?

[l Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
L] Incorporated [ NoImpact

Discussion/Explanation:
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Less Than Significant Impact: The project proposes the following potential sources of
polluted runoff: Construction, grading, landscaping, and outdoor vehicle parking.
However, the project design implemented Low Impact Development (LID) measures.
Other BMPs incorporated include: Storm drain stenciling and signage, inlet filters,
efficient irrigation systems, extended/dry detention basins with grass/vegetated Immg,
and vegetated slopes and swales. Therefore, potential pollutants will be reduced in
runoff to the maximum extent practicable. Refer to VIII Hydrology and Water Quality
Questions a, b, ¢, for further information.

i) Place housing within a 100-year flood hazard area as mapped on a federal Flood
Hazard Boundary or Flood Insurance Rate Map or other flood hazard delineation
map, including County Floodplain Maps?

[C] Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
[ Incorporated b NoImpact

Discussion/Explanation:

No Impact: No FEMA mapped floodplains, County-mapped floodplains or drainages
with a watershed greater than 25 acres were identified on the project site or off-site
improvement locations; therefore, no impact will occur.

) Place within 100-year flood hazard area structures which would impede or
redirect flood flows?
[0 Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated B Noimpact

Discussion/Explanation:

No Impact: No 100-year flood hazard areas were identified on the project site or off-
site-improvement locations; therefore, no impact will occur. s

k) Expose people or structures to a significant risk of loss, injury or death involving

flooding?
] Potentially Significant Impact [ Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated b1 NoImpact

Discussion/Explanation:

p—
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No Impact: The project site lies outside any identified special flood hazard area.
Therefore, the project will not expose people to a significant risk of loss, injury or death
involving flooding.

) Expose people or structures to a significant risk of loss, injury or death in\}olving
flooding as a result of the failure of a levee or dam? .

[0 Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
o Incorporated M NolImpact
Discussion/Explanation:

No Impact: The project site lies outside a mapped dam inundation area for a major
dam/reservoir within San Diego County. In addition, the project is not located
immediately downstream of a minor dam that could potentially flood the property.
Therefore, the project will not expose people to a significant risk of loss, injury or death
involving flooding.

m) Inundation by seiche, tsunami, or mudflow?

[ Potentially Significant Impact [] Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated M Noimpact

Discussion/Explanation:
i. SEICHE

No Impact: The project site is not located along the shoreline of a lake or reservoir;
therefore, could not be inundated by a seiche.

i, TSUNAMI

No Impact: The project site is located more than a mile from the coast; therefore, in the
event of a tsunami, would not be inundated.

i, MUDFLOW

No Impact: Mudflow is type of landslide. The site is not located within a landslide
susceptibility zone. Also, staff geologist has determined that the geologic environment
of the project area has a low probability to be located within an area of potential or pre-
existing conditions that could become unstable in the event of seismic activity. In
addition, though the project does propose land disturbance that will expose unprotected
soils, the project is not located downstream from unprotected, exposed soils within a
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landslide susceptibility zone. Therefore, it is not anticipated that the project will expose
people or propetty to inundation due to a mudflow.

X. LAND USE AND PLANNING -- Would the project:
a) Physically divide an established community?

[C] Potentially Significant Impact [ Less than Significant Impact
Less Than Significant With Mitigation
[ Incorporated L] Nolimpact

Discussion/Explanation:

No Impact: The project does not propose the introduction of new infrastructure such
major roadways or water supply systems, or utilities to the area. Therefore, the
proposed project will not significantly disrupt or divide the established community.

b) Conflict with any applicable land use plan, policy, or regulation of an agency with
jurisdiction over the project (including, but not limited to the general plan, specific
plan, local coastal program, or zoning ordinance) adopted for the purpose of
avoiding or mitigating an environmental effect? ,

[ Potentially Significant Impact [/ Less than Significant Impact -
Less Than Significant With Mitigation
O Incorporated L No nfiaGt

Discussion/Explanation:

The proposed project is subject to the Village Regional Category with a Land Use
Designation of VR-4.3 (4.3 du’s/acre) on 2.25 acres and VR-15 (15 du’s/acre) on 19.64
acres. These designations permit a maximum of 305 dwelling units on the 21.89-acre
project site. However, the CEQA analysis assumed 266 units because this was a more
realistic unit count given the sites topography and other site specific constraints. This
yield is consistent with the General Plan land use designations. Additionally, a portion
of the project site has been identified in the Housing Element Residential Sites
Inventory adopted on August 3, 2011, which identifies a total yield of at least 130 units
that should be achieved. The subsequent Site Plan requirement will ensure that a
minimum of at least 143 units will be attained for Lots 2, 3, and 4. Therefore, the
proposed project is consistent with the minimum planned yield that has been identified
in the County's Housing Element.

The project is also consistent with the policies identified in the Lakeside Community

Plan. Policy 3 in the Land Use section of the Lakeside Community Plan reads: Confine

higher density residential development to the areas that (a) have all necessary public .
facilities; (b) are within the existing sewer district; and (c) are adjacent to major roads (\
and commercial areas. The proposed project meets these criteria because it would )
allow up to 266 units, but no less than 143 units, on 21.89-acres along Olde Highway
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80. The project site has all necessary public facilities, it is within an existing sewer
district, and it is adjacent to a major road and commercial areas. Therefore, the project
is consistent with the LLakeside Community Plan policies.

Xl. MINERAL RESOURCES -- Would the project:
a) Result in the loss of availability of a known mineral resource that would be of
value to the region and the residents of the state?

] Potentially Significant Impact M Lessthan Significant Impact
Less Than Significant With Mitigation
O Incorporated [ Nolmpact
Discussion/Explanation:

Less Than Significant Impact: Although the project site has been classified by the
California Department of Conservation — Division of Mines and Geology (Update of
Mineral Land Classification: Aggregate Materials in the Western San Diego Production-
Consumption Region, 1997) as an area of undetermined mineral resources MRZ-3, a
staff geoclogist has reviewed the site's geologic environment and has determined that
the site is not located within an alluvial river valley or underlain by coastal marine/non-
marine granular deposits. Therefore, no potentially significant loss of availability of a
known mineral resource of value to the region and the residents of the state will occur
as a result of this project. Moreover, if the resources are not considered significant
mineral deposits, loss of these resources cannot contribute to a potentially significant
cumulative impact.

b) Result in the loss of availability of a locally-important mineral resource recovery
site delineated on a local general plan, specific plan or other land use plan?

[ Potentially Significant Impact [J Less than Significant Impact
Less Than Significant With Mitigation
u Incorporated M Noimpact

Discussion/Explanation:

No Impact: The project site is zoned RS-4, which is not considered to be an Extractive
Use Zone (S-82) nor does it have an Impact Sensitive Land Use Designation (24) with
an Extractive Land Use Overlay (25) (County Land Use Element, 2000).

Therefore, no potentially significant loss of availability of a known mineral resource of
locally important mineral resource recovery site delineated on a local general plan,
specific plan or other land use plan will occur as a result of this project.
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Xll._NOISE -- Would the project result in:
a) Exposure of persons to or generation of noise levels in excess of standards
established in the local general plan or noise ordlnance or applicable standards

of other agencies?
[1 Potentially Significant Impact [] Less than Significant Impact
Less Than Significant With Mitigation
M Incorporated L1 NoImpact

Discussion/Explanation:

Less Than Significant With Mitigation Incorporated: The project is a four (4) lot
subdivision and will be occupied by residential use. Based the Noise Analysis prepared
by Urban Crossroads and dated December 18, 2007, the surrounding area is zoned
residential and commercial. Incorporation of a Noise Protection Easement will ensure
that the project will not expose people to potentially significant noise levels that exceed
the allowable limits of the County of San Diego General Plan, County of San Diego
Noise Ordinance, and other applicable standards.

General Plan — Noise Element

The County of San Diego General Plan, Noise Element addresses noise sensitive areas
and requires an acoustical study to be prepared for any use that may expose noise
sensitive area to noise in excess of a Community Noise Equivalent Level (CNEL) of 60
decibels (dBA) for single family residences and 65 dBA CNEL for multi-family.
Moreover, if the project is excess of CNEL 60 dB(A), modifications must be made to
project to reduce noise levels. Noise sensitive areas include residences, hospitals,
schools, libraries or similar facilities where quiet is an important attribute. Based on a
Noise Analysis prepared by Urban Crossroads and dated December 18, 2007, exterior
noise level will exceed the County of San Diego 60 dBA CNEL standard in portions of
Lots 3 and 4 located 25 feet within the edges of the property line. The noise study
provides a highly conservative noise assessment addressing the possibility 6f having
future exterior noise sensitive receptors located within the 60 dBA CNEL contour line, to
be mitigated by a 4 foot high wall running along the southeastern property lines of Lots
3 and 4. It has been determined that these areas exposed to future noise levels of 60
dBA CNEL are small portions of Lots 3 and 4 and are less than significant because no
residences are proposed within these areas as part of the proposed project. Although a
noise wall may not be necessary, the project will be ¢onditioned to dedicate a noise
protection easement on small portion of Lots 3 and 4 oh the Final Map and have the
proposed four (4') foot high sound barriers noted oh the preliminary grading plans. This
Final Map condition and sound barrier notes on the grading plan will ensure any future
noise sensitive land uses will comply with County Noise Element.

Noise Ordinance — Section 36-404

Based on a Noise Analysis prepared by Urban Crossroads and dated December 18,
2007, non-transportation noise generated by the project is not expected to exceed the
standards of the County of San Diego Noise Ordinance (Section 36-404) at or beyond

T,
; A\
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the project’s property line. The site is zoned RS4 that has a one-hour nighttime average
sound limit of 45dBA. The project’s noise levels at the adjoining properties will not
exceed County Noise Standards.

Noise Ordinance — Section 36-410

Based on a Noise Analysis prepared by Urban Crossroads and dated December 18,
2007, the project will not generate construction noise that may exceed the standards of
the County of San Diego Noise Ordinance (Section 36-410). Construction operations
will occur only during permitted hours of operation pursuant to Section 36-410. Also, It
is not anticipated that the project will operate construction equipment in excess of an
average sound level of 75dB between the hours of 7 AM and 7 PM. Additionally,
grading activities would be comprised of four excavators, six scrapers, and two water
trucks. The grading operations are considered short term and moving noise source that
would be spread out through the project site. The centroid of the property would be
representative of the grading activities which is approximately 300 feet from the property
line where an existing residence is located. Based on this distance separation, grading
activities would result in a sound level of 73.3 dBA at the property line which is below
the 75 dBA requirement.

Finally, the project’'s conformance to the County of San Diego General Plan (Noise
Element) and County of San Diego Noise Ordinance (Section 36-404 and 36.410)
ensures the project will not create cumulatively considerable noise impacts, because
the project will not exceed the local noise standards for noise sensitive areas; and the
project will not exceed the applicable noise level limits at the property line or
construction noise limits, derived from State regulation to address human health and
quality of life concerns. Therefore, the project will not contribute to a cumulatively
considerable exposure of persons or generation of noise levels in excess of standards
established in the local general plan, noise ordinance; and applicable standards of other
agencies.

b) Exposure of persons to or generation of excessive groundborne vibration or
groundborne noise levels?

[ Potentially Significant Impact ] Less than Significant Impact
Less Than Significant With Mitigation
u Incorporated L] No Impact

Discussion/Explanation:

Less Than Significant Impact: The project proposes residences where low ambient
vibration is essential for interior operation and/or sleeping conditions. However, the
facilities are typically setback more than 50 feet from any County Mobility Element (ME)
roadway using rubber-tired vehicles with projected groundborne noise or vibration
contours of 38 VdB or less,; any property line for parcels zoned industrial or extractive
use; or any permitted extractive uses. A setback of 50 feet from the roadway centerline
for heavy-duty truck activities would insure that these proposed uses or operations do
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not have any chance of being impacted significantly by groundborne vibration or
groundborne noise levels (Harris, Miller Miller and Hanson Inc., Transit Noise and
Vibration Impact Assessment 1995, Rudy Hendriks, Transportation Related Earthborne
Vibrations 2002). This setback insures that this project site will not be affected by any
future projects that may support sources of groundborne vibration or-groundborne noise
related to the adjacent roadways.

Also, the project does not propose any major, hew or expanded infrastructure such as
mass transit, highways or major roadways or intensive extractive industry that could
generate excessive groundborne vibration or groundborne noise levels and impact
vibration sensitive uses in the surrounding area.

Therefore, the project will not expose persons to or generate excessive groundborne
vibration or groundborne noise levels on a project or cumulative level.

c) A substantial permanent increase in ambient noise levels in the project vicinity
above levels existing without the project?

[] Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
= Incorporated [1 Nolmpact C
o
Discussion/Explanation:

Less Than Significant Impact: The project involves the following permanent noise
sources that may increase the ambient noise level: Vehicle traffic from nearby roadways
and typical residential activities. As indicated in the response listed under Section XI
Noise, Question a., the project would not expose existing or planned noise sensitive
areas in the vicinity to a substantial permanent increase in noise levels that exceed the
allowable limits of the County of San Diego General Plan, County of San Diego Noise
Ordinance, and other applicable local, State, and Federal noise control, Also, the
project is not expected to expose existing or planned noise sensitive areas to direct
noise impacts over existing ambient noise levels based on review of the project by
County staff and Noise Analysis prepared by Urban Crossroads dated December 18,
2007. Project related additions to traffic on nearby roadways are less than significant.
Studies completed by the Organization of Industry Standards (ISO 362; ISO 1996 1-3;
ISO 3095; and ISO 3740-3747) state an increase of 10 dB is perceived as twice as loud
and is perceived as a significant increase in the ambient noise level.

The project will not result in cumulatively noise impacts because a list of past, present

and future projects within in the vicinity were evaluated. It was determined that the

project in combination with a list of past, present and future project would not expose

- existing or planned noise sensitive areas to cumulative noise over existing ambient
noise levels. Refer to XVII. Mandatory Findings of Significance for a corprehensive list :

of the projects considered. (\
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d) A substantial temporary or periodic increase in ambient noise levels in the project
vicinity above levels existing without the project?

] Potentially Significant Impact IZI Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated ] Noimpact

Discussion/Explanation:

Less Than Significant Impact: The project does not involve any uses that may create
substantial temporary or periodic increases in ambient noise levels in the project vicinity
including but not limited to extractive industry; outdoor commercial or industrial uses
that involve crushing, cutting, drilling, grinding, or blasting of raw materials; truck depots,
transfer stations or delivery areas; or outdoor sound systems.

General construction noise is not expected to exceed the construction noise limits of the
County of San Diego Noise Ordinance (Section 36-410), which are derived from State
regulations to address human health and quality of life concerns. Construction
operations will occur only during permitted hours of operation pursuant to Section 36-
410. Additionally, grading activities would be comprised of four excavators, six scrapers
and two water trucks. The grading operations are considered short term and moving
noise source that would be spread out through the project site. The centriod of the
property would be representative of the grading activities which is approximately 300
feet from the property line where an existing residence is located. Based on this
distance separation, grading activities would result in a sound level of 73.3 dBA at the
property line which is below the 75 dBA requirement.

Furthermore, it is not anticipated that the project will operate construction equipment in
excess of 75 dB for more than an 8 hours during a 24-hour period. Therefore, the
project would not result in a substantial temporary or periodic increase in existing
ambient noise levels in the project vicinity.

e) For a project located within an airport land use plan or, where such a plan has
not been adopted, within two miles of a public airport or public use airport, would
the project expose people residing or working in the project area to excessive

noise levels?
[] Potentially Significant Impact [J Less than Significant Impact
Less Than Significant With Mitigation
u Incorporated M Noimpact

Discussion/Explanation:

No Impact: The proposed project is not located within an Airport Land Use
Compeatibility Plan (ALUCP) for airports or within 2 miles of a public airport or public use
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airport. Therefore, the project will not expose people residing or working in the project
area to excessive airport-related noise levels.

f) For a project within the vicinity of a private airstrip, would the project expose
people residing or working in the project area to excessive noise levels?

[ Potentially Significant Impact [l Less than Significant Impact

Less Than Significant With Mitigation ‘
O Incorporated M No Impact

Discussion/Explanation:

No Impact: The proposed project is not located within a one-mile vicinity of a private
airstrip; therefore, the project will not expose people residing or working in the project
area to excessive airport-related noise levels.

Xlll._ POPULATION AND HOUSING -- Would the project;

a) Induce substantial population growth in an area, either directly (for example, by
proposing new homes and businesses) or indirectly (for example, through
extension of roads or other infrastructure)?

[C] Potentially Significant Impact [V Less than Significant Impact
Less Than Significant With Mitigation
[ Incorporated L1 Noimpact

Discussion/Explanation:

Less Than Significant Impact: The proposed project will not induce substantial
population growth in an area because the project does not propose any physical
changes that would remove a restriction to or encourage population growth in an area
such as: new or extended infrastructure or public facilities; new commercial or industrial
facilities; accelerated conversion of homes to commercial or multi-family use; or
regulatory changes including General Plan amendments or rezones, specific plan
amendments, sewer or water annexations; or LAFCQO annexation actions. Because
community level population analysis and traffic analysis is based on build out of the
General Plan Land Use designations, the project would have a less than significant
impact on population and housing because it is consistent with the County’s long range
planning documents.

b) Displace substantial numbers of existing housing, necessitating the construction
of replacement housing elsewhere?

[ Potentially Significant Impact M Lessthan Significant Impact

Less Than Significant With Mitigation
O Incorporated [ No Impact

(’\
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Discussion/Explanation:

Less Than Significant Impact: The property had one single-family residence which
was demolished in 2007. Removal of this residence development did not result in
displacement of existing housing since the proposed project will generate up to 266
multi-family dwellings units. Therefore, the proposed project will not displace a
substantial number of people '

X1V. PUBLIC SERVICES

a) Would the project result in substantial adverse physical impacts associated with
the provision of new or physically altered governmental facilities, need for new or
physically altered governmental facilities, the construction of which could cause
significant environmental impacts, in order to maintain acceptable service ratios,
response times or other performance service ratios, response times or other
performance objectives for any of the public services:
i. Fire protection?
i. Police protection?
iil. Schools?
iv. Parks?
V. Other public facilities?

[l Potentially Significant Impact Ml Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated [ Nolmpact
Discussion/Explanation:

Less Than Significant Impact: Based on the service availability forms received for the
project, the proposed project will not result in the need for significantly altered services
or facilities. Service availability forms have been provided which indicate existing
services are available to the project from the following agencies/districts: Lakeside Fire
Protection, Lakeside Union School District, Cajon Valley Union School District, and
Grossmont Union High School District. The project does not involve the construction of
new or physically altered governmental facilities including but not limited to fire
protection facilities, sheriff facilities, schools, or parks in order to maintain acceptable
service ratios, response times or other performance service ratios or objectives for any
public services. Therefore, the project will not have an adverse physical effect on the
environment because the project does not require new or significantly altered services
or facilities to be constructed.

XV. RECREATION

a) Would the project increase the use of existing neighborhood and regional parks
or other recreational facilities such that substantial physical deterioration of the
facility would occur or be accelerated?

[C] Potentially Significant Impact M Less than Significant Impact
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Less Than Significant With Mitigation
O Incorporated [1  Nolimpact

Discussion/Explanation;

Less Than Significant Impact: The project involves a residential subdivision that will
create 266 dwelling units that will increase the use of existing neighborhood and
regional parks or other recreational facilities. To avoid substantial physical deterioration
of local recreation facilities the project will be required to pay fees or dedicate land for
local parks to the County pursuant to the Park Land Dedication Ordinance (PLDQ). The
Park Land Dedication Ordinance (PLDO) is the mechanism that enables the funding or
dedication of local parkland in the County. The PLDO establishes several methods by
which developers may satisfy their park requirements. Options include the payment of
park fees, the dedication of a public park, the provision of private recreational facilities,
or a combination of these methods. PLDO funds must be used for the acquisition,
planning, and development of local parkland and recreation facilities. Local parks are
intended to serve the recreational needs of the communities in which they are located.
The proposed project opted to pay park fees. Therefore, the project meets the
requirements set forth by the PLDO for adequate parkland dedication and thereby
reducing impacts, including cumulative impacts to local recreational facilities. The
project will.not result in significant cumulative impacts, because all past, present and
future residential projects are required to comply with the requirements of PLDO. Refer
to XVII. Mandatory Findings of Significance for a comprehensive list of the projects
considered.

There is an existing surplus of County Regional Parks. Currently, there is over 21,765
acres of regional parkland owned by the County, which far exceeds the General Plan
standard of 15 acres per 1,000 population. [n addition, there are over one million acres
of publicly owned land in San Diego County dedicated to parks or open space including
Federal lands, State Parks, special districts, and regional river parks. Due to the
extensive surplus of existing publicly owned lands that can be used for recreation the
project will not result in substantial physical deterioration of regional recreational facilities or
accelerate the deterioration of regional parkland. Moreover, the project will not result any
cumulatively considerable deterioration or accelerated deterioration of regional
recreation facilities because even with all past, present and future residential projects a
significant surplus of regional recreational facilities will remain.

b) Does the project inciude recreational facilities or require the construction or
expansion of recreational facilities, which might have an adverse physical effect
on the environment?

[ Potentially Significant Impact [1 Less than Significant Impact
Less Than Significant With Mitigation
O Incorporated M No Impact

Discussion/Explanation:

C
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No Impact: The project does not include recreational facilities or require the
construction or expansion of recreational facilities. Therefore, the construction or
expansion of recreational facilities cannot have an adverse physical effect on the
environment.

XVI. TRANSPORTATION/TRAFFIC -- Would the project:

a) Cause an increase in traffic which is substantial in relation to the existing traffic
load and capacity of the street system (i.e., result in a substantial increase in
either the number of vehicle trips, the volume to capacity ratio on roads, or
congestion at intersections)?

[C] Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
Incorporated - No Impact

Discussion/Explanation:

Less Than Significant With Mitigation Incorporated: The project will have potentially
significant direct traffic impacts that require mitigation. A Traffic Impact Analysis (TIA),
prepared by Linscott, Law, and Greenspan, dated May 6, 2009, has been completed.
The TIA identified direct impacts to the following road segments and/or intersections:

e Highway 8 Business from Los Coches Road to the Project Driveway (Street “A”)

The project would add an additional 1,130 average daily trips onto this segment which
would result in a level of service (LOS) E. According to a travel time survey, the
following improvements were found to reduce the travel time along Highway Business 8
(between Pepper Drive & Los Coches) and would reduce potentially significant impacts
to a level of less than significant:

s )Provide a dedicated eastbound left-turn lane and a dedicated westboundright
~ turn lane on Highway 8 Business at the project driveway (Street "A”").
e )Widen the north side of Highway 8 Business along the project frontage to County
’ _of San Diego Standards for a Public Major Road (plus bike lane).
Provude a northbound right-turn overlap phase at the Los Coches Road and
" Highway 8 Business intersection.

These mitigation measures have been made conditions of project approval. Also refer to
the answer for XV. b. below.

b) Exceed, either individually or cumulatively, a level of service standard
established by the County congestion management agency and/or as identified
by the County of San Diego Transportation Impact Fee Program for designated
roads or highways?

[C] Potentially Significant Impact [0 Less than Significant Impact
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Less Than Significant With Mitigation
Incorporated L1 No impact

Discussion/Explanation:

Less Than Significant With Mitigation Incorporated: The County of San Diego has
developed an overall programmatic solution that addresses existing and projected
future road deficiencies in the unincorporated portion of San Diego County. This
program includes the adoption of a Transportation Impact Fee (TIF) program to fund
improvements to roadways necessary to mitigate potential cumulative impacts caused
by traffic from future development. Based on SANDAG regional growth and land use
forecasts, the SANDAG Regional Transportation Model was utilized to analyze
projected build-out (year 2030) development conditions on the existing circulation
element roadway network throughout the unincorporated area of the County. Based on
the results of the traffic modeling, funding necessary to construct transportation facilities
that will mitigate cumulative impacts from new development was identified. Existing
roadway deficiencies will be corrected through improvement projects funded by other
public funding sources, such as TransNet, gas tax, and grants. Potential cumulative
impacts to the region’s freeways have been addressed in SANDAG’s Regional
Transportation Plan (RTP). This plan, which considers freeway buildout over the next 30
years, will use funds from TransNet, State, and Federal funding to improve freeways to
projected level of service objectives in the RTP.

The proposed project generates 2128 ADT. These trips will be distributed on circulation
element roadways in the County that were analyzed by the TIF program, some of which
currently or are projected to operate at inadequate levels of service. These project trips
therefore contribute to a potential significant cumulative impact and mitigation is
required. The potential growth represented by this project was included in the growth
projections upon which the TIF program is based. Therefore, payment of the TIF, which
will be required at issuance of building permits, in combination with other components of
the program described above, will mitigate potential cumulative traffic impacts to less
than significant. '

The project will have potentially significant cumulative traffic impacts that require
mitigation. A Traffic Impact Analysis (TIA), prepared by Linscott, Law, and Greenspan,
dated May 6, 2009, has been completed. The TIA identified cumulative impacts to the
following road segments and/or intersections:

Los Coches Road from Woodside Avenue to Wellington Hill Drive.

Los Coches Road from Wellington Hills Drive to Highway 8 Business.

Highway 8 Business from the project driveway (Street “A”) to Pepper Drive.
- Los Coches Road and Highway 8 Business Intersection.

The TIA proposes the following mitigation measures that will reduce the potentially
significant impacts to a level less than significant:

s Payment into the County’s TIF Program.
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These mitigation measures have been made conditions of project approval.

c) Result in a change in air traffic patterns, including either an increase in traffic
levels or a change in location that results in substantial safety risks?

[ Potentially Significant Impact [ Less than Significant Impact
Less Than Significant With Mitigation [/ No Impact
Incorporated
Discussion/Explanation:

No Impact: The proposed project is located outside of an Airport Influence Area and is
not located within two miles of a public or public use airport; therefore, the project will
not result in a change in air traffic patterns.

d) Substantially increase hazards due to a design feature (e.g., sharp curves or
dangerous intersections) or incompatible uses (e.g., farm equipment)?

[] Potentially Significant Impact M Lessthan Significant Impact
Less Than Significant With Mitigation ] No Impact
Incorporated

Discussion/Explanation:

Less Than Significant Impact: The proposed project will not significantly alter traffic
safety on Highway 8 Business. A safe and adequate sight distance shall be required at
all driveways and intersections to the satisfaction of the Director of the Department of
Public Works. All road improvements will be constructed according to the County of
San Diego Public and Private Road Standards. Roads used to access the proposed
project site are up to County standards. The proposed project will not place
incompatible uses (e.g. farm equipment) on existing roadways. Therefore, the proposed
project will not significantly increase hazards due to design features or incompatible
uses.

e) Result in inadequate emergency access?

[0 Potentially Significant Impact V] Less than Significant Impact
Less Than Significant With Mitigation [T
incorporated No Impact

Discussion/Explanation:

Less Than Significant Impact: The proposed project will not result in inadequate
emergency access. The Lakeside Fire Department has reviewed the proposed project
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and has determined that there is adequate emergency fire access. Additionally, roads
used to access the proposed project site are up to County standards.

f) Result in inadequate parking capacity?

[ Potentially Significant Impact ‘ V] Less than Significant Impact
Less Than Significant With Mitigation  []
Incorporated e impaet

|

Discussion/Explanation:

Less Than Significant Impact: The Zoning Ordinance Section 6766 Parking Schedule
requires provision for on-site parking spaces and the Lakeside Community Plan
currently requires 2.1 parking spaces per unit for all muiti-family residential
development. As a project condition, any future development would need to prepare a
site plan and demonstrate conformance with parking requirements identified in both the
County Zoning Ordinance and the Lakeside Design Guidelines; therefore, the project
will not result in insufficient parking capacity.

Q) Conflict with adopted policies, plans, ot programs supporting alternative
transportation (e.g., bus turnouts, bicycle racks)? :

[J Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation [7]
Incorporated No impact

Discussion/Explanation:

Less Than Significant Impact: The project does not propose any hazards or barriers
for pedestrians or bicyclists. Any required improvements will be constructed to maintain
existing conditions as it relates to pedestrians and bicyclists.

XVII. UTILITIES AND SERVICE SYSTEMS -- Would the project:
a) Exceed wastewater treatment requirements of the applicable Regional Water
Quality Control Board?

[0 Potentially Significant Impact Ml Less than Significant Impact
Less Than Significant With Mitigation
Incorporated = No Impact

Discussion/Explanation:

Less Than Significant Impact: The project proposes to discharge domesti¢c waste to a
community sewer system that is permitted to operate by the Regional Water Quality
Control Board (RWQCB). A project facility availability form has been received from
Lakeside Sanitation District that indicates the district will serve the project. Therefore,

@]
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because the project will be discharging wastewater to a RWQCB permitted community
sewer system, the project is consistent with the wastewater treatment requirements of
the RWQCB, including the Regional Basin Plan.

b) Require or result in the construction of new water or wastewater treatment
facilities or expansion of existing facilities, the construction of which could cause
significant environmental effects?

[l Potentially Significant Impact [0 Less than Significant Impact
Less Than Significant With Mitigation
Incorporated ! No Impact

Discussion/Explanation:

No Impact: The project does not include new or expanded water or wastewater
treatment facilities. In addition, the project does not require the construction or a
substantial expansion of water or wastewater treatment facilities. Service availability
forms have been provided which indicate adequate water and wastewater treatment
facilities are available to the project from the following agencies/districts: Helix Water
District and the Lakeside Sanitation District. Therefore, the project will not require any
construction of new or expanded facilities, which could cause significant environmental
effects.

c) Require or result in the construction of new storm water drainage facilities or
expansion of existing facilities, the construction of which could cause significant
environmental effects?

[J Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
Incorporated a No Impact

Discussion/Explanation:

Less Than Significant Impact: The project involves new storm water drainage
facilities. The new facilities include yard drain systems to catch runoff from landscaped
areas and a storm drain system to convey runoff to the existing facilities downstream
from the site. Refer to the Storm water Management Plan, dated June 2009, for more
information. However, as outlined in this Environmental Analysis Form Section 1-XVII,
the new facilities will not result in adverse physical effect on the environment.
Specifically, refer to Sections VIl and XVI for more information.

d) Have sufficient water supplies available to serve the project from existing
entitlements and resources, or are new or expanded entitlements needed?

[] Potentially Significant Impact M Less than Significant Impact
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Less Than Significant With Mitigation
Incorporated Ll Noimpact

Discussion/Explanation:

Less Than Significant Impact: The project requires water service from the Helix
Water District. A Service Availability Letter from the Helix Water District has been
provided, indicating adequate water resources and entitlements are available to serve
the requested water resources. Therefore, the project will have sufficient water supplies
available to serve the project.

e) Result in a determination by the wastewater treatment provider, which serves or
may serve the project that it has adequate capacity to serve the project's
projected demand in addition to the provider’s existing commitments?

[0 Potentially Significant Impact M Less than Significant Impact
Less Than Significant With Mitigation
Incorporated L No Impact
Discussion/Explanation:

Less Than Significant Impact: The project requires wastewater service from the
Lakeside Sanitation District. A Service Availability Letter from the Lakeside Sanitation
District has been provided, indicating adequate wastewater service capacity is available
to serve the requested demand. Therefore, the project will hot interfere with any
wastewater treatment provider's service capacity.

f) Be served by a landfill with sufficient permitted capacity to accommbdate the
project’s solid waste disposal needs?

[] Potentially Significant Impact . M Less than Significant Impact
Less Than Significant With Mitigation [7]
Incorporated No Impact
Discussion/Explanation:

Less Than Significant Impact: Implementation of the project will generate solid
waste. All solid waste facilities, including landfills require solid waste facility permits to
operate. In San Diego County, the County Department of Environmental Health, Local
Enforcement Agency issues solid waste facility permits with concurrence from the
California Integrated Waste Management Board (CIWMB) under the authority of the
Public Resources Code (Sections 44001-44018) and California Code of Regulations
Title 27, Division 2, Subdivision 1, Chapter 4 (Section 21440et seq.). There are five,
permitted active landfills in San Diego County with remaining capacity. Therefore, there

O
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is sufficient existing permitted solid waste capacity to accommodate the project’s solid
waste disposal needs.

Q) Comply with federal, state, and local statutes and regulations related to solid

waste?
[C] Potentially Significant Impact M Less than Significant Impact
:_necS:r;:rZ?eﬁlgmﬂcamWlth Mitigation [ No Impact
Discussion/Explanation:

Less than Significant Impact: Implementation of the project will generate solid waste.
All solid waste facilities, including landfills require solid waste facility permits to operate.
In San Diego County, the County Department of Environmental Health, L.ocal
Enforcement Agency issues solid waste facility permits with concurrence from the
California Integrated Waste Management Board (CIWMB) under the authority of the
Public Resources Code (Sections 44001-44018) and California Code of Regulations
Title 27, Division 2, Subdivision 1, Chapter 4 (Section 21440et seq.). The project will
deposit all solid waste at a permitted solid waste facility and therefore, will comply with
Federal, State, and local statutes and regulations related fo solid waste.

XVIll. MANDATORY FINDINGS OF SIGNIFICANCE:

a) Does the project have the potential to degrade the-quality of the.environment,
substantially“reduce th&*habitat of‘a fish 'orwildlife‘speciesy cause a fish or
wildlife population to drop below self-sustaining levels, threaten'to eliminate'a
plant or-animal commUnity, Substantially reduce the number or restrict the range
of a rare or endangered plant or animal or eliminate important examples of the
major periods of California history or prehistory?

[] Potentially Significant Impact \ [J Less than Significant Impact
Less Than Significant With Mitigation
Incorporated L o impaet

Discussion/Explanation:

Less Than Significant With Mitigation Incorporated: Per the instructions for
evaluating environmental impacts in this Initial Study, the potential to degrade the
quality of the environment, substantially reduce the habitat of a fish or wildlife species,
cause a fish or wildlife population to drop below self-sustaining levels, threaten to
eliminate a plant or animal community, reduce the number or restrict the range of a rare
or endangered plant or animal or eliminate important examples of the major periods of
California history or prehistory were considered in the response to each question in
sections IV and V of this form. In addition to project specific impacts, this evaluation
considered the projects potential for significant cumulative effects. Resources that have
been evaluated as significant would be potentially impacted by the project. However,
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mitigation has been included that clearly reduces these effects to a level below
significance. As a result of this evaluation, there is no substantial evidence that, after
mitigation, significant effects associated with this project would result. Therefore, this
project has been determined not to meet this Mandatory Finding of Significance.

b) Does the project have impacts that are individually limited, but cumulatively
considerable? (“Cumulatively considerable” means that the incremental effects of
a project are considerable when viewad in connection with the effects of past
projects, the effects of other current projects, and the effects of probable future

projects)?

[ Potentially Significant Impact
Less Than Significant With Mitigation

Incorporated

Discussion/Explanation:

[Vl Less than Significant Impact
O No Impact

Less than Significant With Mitigation Incorporated: The following list of past, present
and future projects were considered and evaluated as a part of this Initial Study:

PROJECT NAME PERMIT/MAP NUMBER
#10101 B Mountain View — AT&T MUP 03-135
East County Square Site Plan SP 99-025
Williams TPM 20002
Lasen TPM 20361
Priest TPM 20305
JBR Inc. TPM 20569
Blossom Valley Mini Storage SP 04-009
Sundial Investments SP 00-066
Los Coches Development TM 5306
Peacock Hill Apartments REZ 03-013
Highway Los Coches REZ 06-009
Denny's Lakeside SP MOD / DEV 98-001-02
Antonio TPM 21030
Cox TPM 20337
Big “O" Tires SP 04-039
Cox GPA 05-002
Peacock Hill Apartments REZ 05-002
Wintergardens MUP 05-006
Schreiber TPM TPM 21169
Diaz Day Care MUP 07-015
Pennings TPM 21139
Sky Rim Tank MUP 06-080
Mellco REZ 08-003
Walmart MUP (minor) 94-005-11
Los Coches TPM 21033

O
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Per the instructions for evaluating environmental impacts in this Initial Study, the
potential for adverse cumulative effects were considered in the response to each
question in sections | through XVI of this form. In addition to project specific impacts,
this evaluation considered the projects potential for incremental effects that are
cumulatively considerable. As a result of this evaluation, there were determined to be
potentially significant cumulative effects related to Transportation/Traffic. However,
mitigation has been included that clearly reduces these cumulative effects to a level
below significance. This mitigation includes payment into the TIF Program. As a result
of this evaluation, there is no substantial evidence that, after mitigation, there are
cumulative effects associated with this project. Therefore, this project has been
determined not to meet this Mandatory Finding of Significance.

C) Does the project have environmental effects, which will cause substantial
adverse effects on human beings, either directly or indirectly?

[l Potentially Significant Impact ] Less than Significant Impact
Less Than Slgnlflcant With Mitigation
Incorporated L] No Impact

Discussion/Explanation:

Less than Significant With Mitigation Incorporated: In the evaluation of
environmental impacts in this Initial Study, the potential for adverse direct or indirect
impacts to human beings were considered in the response to certain questions in
sections |. Aesthetics, lll. Air Quality, VI. Geology and Soils, VII. Hazards and
Hazardous Materials, VIII Hydrology and Water Quality XI. Noise, XII. Population and
Housing, and XV. Transportation and Traffic. As a result of this evaluation, there were
determined to be potentially significant effects to human beings related to the following
Transportation/Traffic. The TIA identified direct impacts to the following road segments
and/or intersections:

o Highway 8 Business from Los Coches Road fo the Project Driveway (Street “A”)

The TIA proposes the following mitigation measures that will reduce the potentially
significant impacts to a level less than significant:

¢ Provide a dedicated eastbound left-turn lane and a dedicated westhound right
turn lane on Highway 8 Business at the project driveway (Street “A”).

¢ Widen the north side of Highway 8 Business along the project frontage to County
of San Diego Standards for a Public Major Road (plus bike lane).

e Provide a northbound right-turn overlap phase at the Los Coches Road and
Highway 8 Business intersection.

These mitigation measures have been made conditions of project approval. As a resuit
of this evaluation, there is no substantial evidence that, after mitigation, there are
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adverse effects to human beings associated with this project. Therefore, this project
has been determined not to meet this Mandatory Finding of Significance.

XIX. REFERENCES USED IN THE COMPLETION OF THE INITIAL STUDY

CHECKLIST

All references to Federal, State and local regulation are available on the Internet. For

Federal regulation refer to http://www4.law.cornell.edu/uscode/. For State regulation
refer to www.leginfo.ca.gov. For County regulation refer to www.amlegal.com. All other

references are available upon request.

Visual Analysis Letter Report for Settler's Point, REC
Consultants, dated August 2009

Air Quality Study, Urban Crossroads, dated August 28, 2008

Biological Resources Report and Updated Project
Description, REC Consultants, dated July 2008

Cultural Resource Evaluation of the Setltlers Point Property
County of San Diego, California”, prepared by G.
Timothy Gross, Principal Archaeologist, and Matt Sivba
with Affinls, dated March 2006

Fire Protection Plan, dated August 28, 2008

Storm Water Management Plan (SWMP), REC Consultants,
dated July 2008

braliage StayIRECICans ifantsiIUnEn 212008

Noise Analysis, Urban Crossroads, dated December 18,
2007

Traffic Impact Analysis (TIA), Linscott, Law, and Greenspan,
dated May 6, 2009

Conceptual Sewer Capacity Study and Feaslbllity, REC
Consultants, Dated August 2008

AESTHETICS

California Street and Highways Code [California Street and
Highways Code, Section 260-283. -
(http:/iwww.leginfo.ca.gov/)

Califorhia Scenic Highway Program, California Streets and
Highways Code, Saction 260-283.
(http:/iwww.dot ca.qoviha/l andArch/scenic/sepr.htm)

County of San Diego, Department of Planning and Land
Use. The Zohing Ordinance of San Diego County.
Sections 5200-5299; 5700-5799; 5900-5910, 6322-6326.

((www.co san-diego.ca.us)

Couhty of San Diego, Board Policy I-73: Hillside
Development Policy. (www.co.san-diego.ca.us)

County of San Diego, Board Palicy I-104: Policy and
Procedures for Preparation of Community Design
Guldelines, Sectlon 396.10 of the County Administrative
Code and Section 5750 et seq. of the County Zoning

Ordinance. (www.co.san-dieqo.ca.us)

County of San Dlego, General Plan, Scenic Highway
Elerneit VI and Scenic Highway Program. (ceres.ca.qov)

County of San Diego Light Pollution Code, Title 5, Division 9
(Sections 59.101-58.115 of the County Code of
Regulatory Ordinances) as added by Ordinance No 6900,

effective January 18, 1985, and amended July 17, 1986
by Ordihance No. 7155, (www.amleqal.com)

County of San Diego Wireless Carnmunications Ordinance
[San Diego Couhty Code of Regulatory Ordinances.
(www.amlegal.com)

Design Review Guidelines for the Communities of San Diego
County. (Alpine, Bonsall, Fallbrook, Julian, Lakeside,
Ramona, Spring Valley, Sweetwater, Valley Center).

Federal Communications Commission, Telecommunlcations
Act of 1996 [Telecommunications Act of 1996, Pub. LA,
No. 104-104, 110 Stat, 56 (1996).

http:/lwww.fecc.goviR sitcom txt)

Institution of Lighting Engineers, Guidance Notes for the
Reduction of Light Pollution, Warwickshire, UK, 2000

(http://www.dark-skies.org/ile-ad-e.htm)

International Light Inc., Light Measurement Handbook, 1997.
(wyew.intl-light.com) '

Rensselaer Polytechnic Institute, Lighting Research Center,
National Lighting Product Information Program (NLPIP),
Lighting Answers, Volume 7, Issue 2, March 2003,

(www.Irc.rpl.edu)

US Census Bureau, Census 2000, Urbanized Area Outline
Map, San Diego, CA.

{http:/www census.qov/aeo/www/maps/ua2kmaps. hirm)

US Depattment of the Interior, Bureau of Land Management
(BLM) modified Visual Management Systern.

(www.bim.qov)

US Depattment of Transportation, Federal Highway
Administration (FHWA) Visual Impact Assessment for
Highway Projects.

US Department of Transportation, National Highway System
Act of 1895 [Title Ill, Section 304, Desigh Criteria for the
National Highway System.

(http:/Aiww fhwa dot. govilegsreas/nhsdatoc.html)
AGRICULTURE RESOURCES

Californla Department of Conservation, Farmland Mapping
and Monitoring Program, “A Guide to the Farmland
Mapping and Monitoring Program,” November 1994,

WWW.CONSIvV.Ca.qov

California Department of Conservatioh, Office of Lahd
Conversion, “California Agricultural Land Evaluation and
Site Assessment Model Instruction Manual," 1997,

(www.consry.ca.qgov)

Californla Farmlatid Conservancy Prograti, 1996,
(Wwww.consrv.ca.gov)
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RESOLUTION OF SAN DIEGO COUNTY)
CONDITIONALLY APPROVING )
TENTATIVE MAP NO. 3100 5423 (TM) )

WHEREAS, Tentative Map No. 5423 RPL? proposing the division of property
located along Old Highway 8 Business Road, approximately 5650 feet south of the Los
Coches / Old Highway 8 intersection and generally described as:

Parcel A of Boundary Change Plat 07-0031 recorded in the County of San Diego
May 24, 2007.

was filed with the County of San Diego pursuant to the Subdivision Map Act and San
Diego County Subdivision Ordinance on October 2, 2009; and

WHEREAS, on February 10, 2012 the Planning Commission of the County of
San Diego pursuant to Section 81.304 of the San Diego County Subdivision Ordinance
held a duly advertised public hearing on said Tentative Map and received for its
consideration, documentation, written and oral testimony, recommendations from all
affected public agencies, and heard from all interested parties present at said hearing;
and

WHEREAS, the Planning Commission of the County of San Diego has
determined that the conditions hereinafter enumerated are necessary to ensure that the
subdivision and the improvement thereof will comply with the Subdivision Map Act and
conform to all ordinances, plans, rules, standards, and improvement and design
requirements of San Diego County.

IT IS RESOLVED, DETERMINED, AND ORDERED, that based on the findings, said
Tentative Map is hereby approved subject to the following conditions:

MAP EXPIRATION: The approval of this Tentative Map Expires Thirty-Six (36) Months
after the date of the approval of this Resolution at 4:00 P.M. Unless, prior to that date,
an application for a Time Extension has been filed as provided by Section 81.308 of the
County Subdivision Ordinance. The approval of this Tentative Map shall become
effective 30 days after the adoption of this Resolution.

STANDARD CONDITIONS: The “Standard Conditions (1-29) for Tentative Subdivision
Maps” approved by the Board of Supervisors on June 16, 2000, and filed with the Clerk,
as Resolution No. 00-199, shall be made conditions of this Tentative Map approval.
Only the following exceptions to the Standard Conditions set forth in this Resolution or
shown on the Tentative Map will be authorized. The following Standard Subdivision
Conditions are here by waived:

Standard Condition 10: Said condition pertains to Low Pressure Sodium Street Lights.
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Standard Condition 14: Said condition pertains to lined channels.

Standard Condition 27.1: Said condition states that the Final Map may be filed as units
or groups of units. The Final Map for this project is required to include the entire area
shown on the Tentative Map and shall not be filed as units or groups of units.

Standard Condition 11: Said condition pertains to condominium units.

Standard Condition 22: Said condition pertains to private subsurface sewage disposal
systems.

Standard Condition 23.3: Said condition pertains to California Department of Forestry
and Fire Protection.

Standard Condition 24: Said condition pertains to projects outside the boundaries of a
fire protection agency.

PRELIMINARY GRADING PLAN: The approval of this Tentative Map hereby adopts
the Preliminary Grading and Improvement Plan dated October 2, 2009 consisting of 2
sheets (Attached Herein as Exhibit B) pursuant to Section 81.303 of the County
Subdivision Ordinance. In accordance with the Section 87.207 of the County Grading
Ordinance, Environmental Mitigation Measures or other conditions of approval required
and identified on this plan, shall be completed or implemented on the final engineering
plan before any improvement or grading plan can be. approved and any permit issued in
reliance of the approved plan. Any Substantial deviation therefrom the Preliminary
Grading and Improvement Plan may cause the need for further envirohmental review.
Additionally, approval of the preliminary plan does not constitute approval of a final
engineering plan. A final engineering plan shall be approved pursuant to County of San
Diego Grading Ordinance (Sec 87.701 et. al.)

APPROVAL OF MAP: THE FOLLOWING SPECIFIC CONDITIONS SHALL BE
COMPLIED WITH BEFORE A MAP IS APPROVED BY THE DEPARTMENT OF
PUBLIC WORKS AND FILED WITH THE COUNTY OF SAN DIEGO RECORDER:
(and where specifically, indicated, conditions shall also be complied with prior to the
approval and issuance of grading or other permits as specified):

1-29. The “Standard Conditions (1-29) for Tentative Subdivision Maps” approved by
the Board of Supervisors on June 16, 2000, with the exceptions noted above.

(TRANSPORTATION)

30. Intersection configuration proposed at the project driveway Street “A” and
Highway 8 Business Loop which will include the following: Southbound — one
exclusive left-turn lane and one exclusive right-turn lane; Eastbound — one left
turn lane and one through lane; Westbound — one right turn lane and one

O
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through lane. County sight-distance standards will be met at the intersection
with Highway 8 business loop.

31. The project will include a 10 foot wide pathway along the west side of Street “A”
composed of decomposed granite.

(BIOLOGY)

32. Provide evidence to the satisfaction of the Director of Public Works (DPW) that
the following “Specific Environmental Notes” have been placed on the grading,
and or improvement plans:

a. “Restrict all brushing, clearing and/or grading such that none will be
allowed within 300 feet of coastal sage scrub habitat during the breeding
season of the California gnatcatcher. This is defined as occurring
between March 1 and August 15.”

33. Provide evidence to the satisfaction of the Director of Planning and Land Use
that 3.24 acres of Tier | or Il habitat has been preserved in perpetuity through
one of the methods described below:

a. Option 1: If purchasing Mitigation Credit the mitigation bank shall be
either the Crestridge Mitigation Bank or another mitigation bank approved
by the California Department of Fish & Game, located within the Multiple
Species Conservation Program. The following evidence of purchase shall
include the following information to be provided by the mitigation bank:

1: A copy of the purchase contract referencing the project name and
numbers for which the habitat credits were purchased.

2. If not stated explicitly in the purchase contract, a separate letter
must be provided identifying the entity responsible for the long-term
management and monitoring of the preserved land.

3. To ensure the land will be protected in perpetuity, evidence must
be provided that a dedicated conservation easement or similar land
constraint has been placed over the mitigation land.

4, An accounting of the status of the mitigation bank. This shall
include the total amount of credits available at the bank, the
amount required by this project and the amount remaining after
utilization by this project.

b. Option 2: If habitat credit cannot be purchased in a mitigation bank, then
the applicant shall provide for the conservation of habitat of the same
amount and type of land located within the Multiple Species Conservation
Program in a Biological Resource Core Area as indicated below:
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The type of habitat and the location of the proposed mitigation,
should be pre-approved by [DPLU, PCC] before purchase or
entering into any agreement for purchase.

A Resource Management Plan (RMP) shall be prepared and
approved pursuant to the County of San Diego Biological Report
Format and Content Requirements to the satisfaction of the
Director of DPLU. If the offsite mitigation is proposed to be owned
and/or managéd by DPR, the RMP shall also be approved by the
Director of DPR.

An open space easement over the land shall be dedicated to the
County of San Diego or like agency to the satisfaction of the
Director of DPLU. The land shall be protected in perpetuity.

The final RMP cannot be approved until the following has been
completed to the satisfaction of the Director of DPLU: The land
shall be purchased, the easements shall be dedicated, a Resource
Manager shall be selected, and the RMP funding mechanism shall
be in place.

In lieu of providing a private habitat manager, the applicant may
contract with a federal, state or local government agency with the
primary mission of resource management to take fee title and
manage the mitigation land. Evidence of satisfaction must include a
copy of the contract with the agency, and a written statement from
the agency that (1) the land contains the specified acreage and the
specified habitat, or like functioning habitat, and (2) the land will be
managed by the agency for conservation of natural resources in
perpetuity.

Provide evidence to the satisfaction of the Director of Planning and Land Use
that 10.02 acres of Tier Il habitat has been preserved in perpetuity through one
of the methods described below:

a.

Option 1: If purchasing Mitigation Credit the mitigation bank shall be
either the Crestridge Mitigation Bank or another mitigation bank approved
by the California Department of Fish & Game, located within the Muitiple
Species Conservation Program. The following evidence of purchase shall
include the following information to be provided by the mitigation bank:

1

A copy of the purchase contract referencing the project name and
numbers for which the habitat credits were purchased.

If not stated explicitly in the purchase contract, a separate letter
must be provided identifying the entity responsible for the long-term
mahagement and monitoring of the preserved land.

(7\
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To ensure the land will be protected in perpetuity, evidence must
be provided that a dedicated conservation easement or similar land
constraint has been placed over the mitigation land.

An accounting of the status of the mitigation bank. This shall
include the total amount of credits available at the bank, the
amount required by this project and the amount remaining after
utilization by this project.

b. Option 2: If habitat credit cannot be purchased in a mitigation bank, then
the applicant shall provide for the conservation of habitat of the same
amount and type of land located within the Multiple Species Conservation
Program in a Biological Resource Core Area as indicated below:

s

The type of habitat and the location of the proposed mitigation,
should be pre-approved by [DPLU, PCC] before purchase or
entering into any agreement for purchase.

A Resource Management Plan (RMP) shall be prepared and
approved pursuant to the County of San Diego Biological Report
Format and Content Requirements to the satisfaction of the
Director of DPLU. If the offsite mitigation is proposed to be owned
and/or managed by DPR, the RMP shall also be approved by the
Director of DPR.

An open space easement over the land shall be dedicated to the
County of San Diego or like agency to the satisfaction of the
Director of DPLU. The land shall be protected in perpetuity.

The final RMP cannot be approved until the following has been
completed to the satisfaction of the Director of DPLU: The land
shall be purchased, the easements shall be dedicated, a Resource
Manager shall be selected, and the RMP funding mechanism shall
be in place.

In lieu of providing a private habitat manager, the applicant may
contract with a federal, state or local government agency with the
primary mission of resource management to take fee title and
manage the mitigation land. Evidence of satisfaction must include a
copy of the contract with the agency, and a written statement from
the agency that (1) the land contains the specified acreage and the
specified habitat, or like functioning habitat, and (2) the land will be
managed by the agency for conservation of natural resources in
perpetuity.

(CULTURAL RESOURCES)
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35.

Provide evidence to the satisfaction of the Director of Public Works (DPW) that
the following “Specific Environmental Notes” have been placed on the grading,
and or improvement plans:

a.

“The County approved Project Archaeologist, the Native American
Monitor, and the DPLU Permit Compliance Coordinator (PCC), shall
attend the pre-construction meeting with the contractors to explain and
coordinate the requirements of the monitoring program.”

“The Project Archaeologist (and Native American Monitor, if contracted)
shall monitor original cutting of previously undisturbed deposits in all areas
identified for development including off-site improvements.”

“During the original cutting of previously undisturbed deposits, the Project
Archaeologist and Native American monitor shall be onsite as determined
necessary by the Project Archaeologist. Inspections will vary based on
the rate of excavation, the materials excavated, and the presence and
abundance of artifacts and features. The frequency and location of
inspections will be determined by the Project Archaeologist in consultation
with the Native American monitor. Monitoring of cutting of previously
disturbed deposits will be determined by the Project Archaeologist.”

“In the event that previously unidentified potentially significant cultural
resources are discovered, the Project Archaeologist shall have the
authority to divert or temporarily halt ground disturbance operations in the
area of discovery to allow evaluation of potentially significant cultural
resources. At the time of discovery, the Project Archaeologist shall

contact the DPLU Staff Archaeologist. The Project Archaeologist, in

consultation with the Staff Archaeologist, shall determine the significance
of the discovered resources. Construction activities will be allowed to
resume in the affected area only after the Staff Archaeologist has
concurred with the evaluation. For significant cultural resources, a
Research Design and Data Recovery Program to mitigate impacts shall
be prepared by the Project Archaeologist and approved by the Staff
Archaeologist, then carried out using professional archaeological
methods.”

“If any human bones are discovered, the Project Archaeologist shall
contact the County Coroner. If the remaihs are determined to be of
Native Americah origin, the Most Likely Descendant, as identified by the
Native American Heritage Commission, shall be contacted by the Project
Archaeologist in order to determine proper treatment and disposition of
the remains.”

“The Project Archaeologist shall submit monthly status reports to the
Director of Planning and Land Use starting from the date of the notice to
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36.

proceed to termination of implementation of the grading monitoring
program. The reports shall briefly summarize all activities during the
period and the status of progress on overall plan implementation. Upon
completion of the implementation phase, a final report shall be submitted
describing the plan compliance procedures and site conditions before and
after construction.”

g. “Prior to rough grading inspection sign-off for each phase, the Project
Archaeologist shall provide evidence that the field grading monitoring
activities have been completed. Evidence shall be in the form of a letter
to the Director of the Department of Planning and Land Use."

h. “Prior to Final Grading Release for each phase, submit to the satisfaction
of the Director of Planning and Land Use, a final report that documents
the results, analysis, and conclusions of all phases of the Archaeological
Monitoring Program. The report shall include the following:”

(1) “Department of Parks and Recreation Primary and Archaeological
Site forms.”

(2)  "Evidence that all cultural resources collected during the grading
monitoring program have been submitted to a San Diego curation
facility that meets federal standards per 36 CFR Part 79, and,
therefore, would be professionally curated and made available to
other archaeologists/researchers for further study. The collections
and associated records, including title, shall be transferred to the
San Diego curation facility and shall be accompanied by payment
of the fees necessary for permanent curation. Evidence shall be in
the form of a letter from the curation facility stating that
archaeological materials have been received and that all fees have
been paid.”

(3)  “If no cultyral resources are discovered, a brief letter to that effect
and stating that the grading monitoring activities have been
completed, shall be sent to the Director of Planning and Land Use
by the Project Archaeologist..”

Prior to recordation of the final map(s) TM 5423 and prior to approval of any
grading or improvement plans or issuance of any grading or construction
permits, the subdivider shall implement the following conditions relating to the
grading monitoring program to mitigate potential impacts to undiscovered buried
archaeological resources on the Project site. The following conditions shall be
implemented to the satisfaction of the Director of the Department of Planning
and Land Use:
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(NOISE)

Provide evidence that a County approved archaeologist ("Project
Archaeologist") has been contracted to implement a grading monitoring
and potential data recovery program that complies with the County of San
Diego Guidelines for Determining Significance and Report Format and
Content Requirements, to the satisfaction of the Director of Planning and
Land Use. Also, provide evidence that a Native American Monitor has
been contracted to monitor grading, or evidence that no Native American
Monitor was available, in which case the Project Archaeologist shall
perform that function.

The Contract shall include a cost estimate of the required monitoring; this
estimate shall be submitted to the Director of Public Works and included
in the Bond Cost Estimate for the required Grading.

37. On the Final Parcel Map, grant to the County of San Diego a perpetual Noise
Protection Easement, as shown on Tentative Map TM5423. The easement shall
be placed over the first 285 feet from the centerline of Interstate 8 Business
Route on portions of Lots 3 and 4, to the satisfaction of the Director of Public
Works. The easement is for the mitigation of present and anticipated future
excess noise levels on residential uses of the affected Parcel. “Said Noise
Protection easement requires that before the issuance of any building or grading
permit for any residential use within the noise protection easement located on
portions of Lots 3 and 4”, the applicant shall:

a.

(ROADS)

Complete to the satisfaction of the Director of the Department of Planning
and Land Use, an acoustical analysis performed by a County approved
acoustical engineer, demonstrating that the present and anticipated future
noise levels for the interior and exterior of the residential dwelling will not
exceed the allowable sound level limit of the Noise Elemeft of the San
Diego County General Plan [exterior (60 dB CNEL), interior (45 dB
CNEL)]. Future traffic noise level estimates for Interstate 8 Business
Route shall use a traffic flow equivalent to a Level of Service “C” traffic
flow for a Major road that is the designated General Plan Circulation
Element buildout roadway classification.

Incorporate to the satisfaction of the Director of the Department of
Planning and Land Use all of the recommendations or mitigation
measures of the acoustical analysis into the project design and building
plans.
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38.

39.

40.

41.

42.

Improve or agree to improve and provide security for Highway 8 Business (SA
895) (Old Highway 80) fronting Boundary/Certification B/C 07-0031, Parcels B,
C, and D, to Public Boulevard (4.2B) (plus bike lane) Standards, to a minimum
one-half graded width of fifty-three feet (53') with a minimum of forty-three feet
(43" of asphaltic concrete pavement over approved base with portland cement
concrete curb, gutter, and sidewalks with curb at a minimum of forty-three feet
(43") from centerline. This includes transitions, tapers, traffic striping, street lights
and A.C. dike to the existing pavement. Provide additional grading and
improvements for a dedicated eastbound left turn lane and a dedicated
westbound right turn lane on Highway 8 Business (SA 895) at Street “A”
intersection. Provide additional grading and improvements to accommodate
dedicated east bound left turn lane and dedicated west bound right turn at
project access, Street “A”. All of the foregoing shall be to the satisfaction of the
Director of Public Works.

Improve or agree to improve and provide security for Street “A” from the
improved intersection with Highway 8 Business (SA 895) to the northwesterly
project boundary in accordance with Public Residential Collector Road
Standards, to a graded width of sixty feet (60") with forty feet (40') of asphalt
concrete pavement over approved base with Portland cement concrete curb,
gutter, and sidewalk on one side and a 10 foot wide disintegrated granite (DG)
pathway on the other side with face of curb at twenty feet (20") from centerline to
the satisfaction of the Director of Public Works.

Improve or agree to improve and provide security for the off-site Street “A” to
Public Residential Collector Road Standards from northwesterly property line to
the proposed knuckle intersection with Wellington Hill Drive, to a graded width of
sixty feet (60') with forty feet (40") of asphalt concrete pavement over approved
base with Portland cement concrete curb, gutter, and sidewalk on one side and a
10 foot wide disintegrated granite (DG) pathway on the other side with face of
curb at twenty feet (20" from centerline. The improvements shall correspond to
the recommendations of approved TIA for this segment of Street “A” and its
intersection with Wellington Hill Drive. All to the satisfaction of the Director of
Public Works.

Improve or agree to improve and provide security for the off-site Street “A” and
Wellington Hill Drive intersection, in accordance with Public Road Standards by
means of a knuckle (DS-15) and/or as approved by TIA for this segment of
Wellington Hill Drive and Street “A” intersection and to the satisfaction of the
Director of Public Works.

Improve or agree to improve and provide security for off-site Wellington Hill Drive
intersection with Street “A” knuckle northeasterly to the existing improved
terminus of Wellington Hill Drive, in accordance with Public Residential Collector
Road Standards, to a graded width of sixty feet (60') with forty feet (40') of
asphalt concrete pavement over approved base with Portland cement concrete
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43.

44,

45,

46.

curb, gutter, and sidewalk on one side and a 10 foot wide disintegrated granite
(DG) pathway on the other side with face of curb at twenty feet (20') from
centerline. The improvements shall correspond to the recommendations of
approved TIA for this segment of Wellington Hill Drive and Street “A”
intersection. All to the satisfaction of the Director 6f Public Works.

Asphalt concrete surfacing material shall be hand-raked and compacted to form
smooth tapered connections along all edges including those edges adjacent to
soil. The edges of asphalt concrete shall be hand-raked at 45 degrees or flatter,
so as to provide a smooth transition next to existing soil, including those areas
scheduled for shoulder backing. The above shall be done to the satisfaction of
the Director of Public Works.

A Registered Civil Engineer, Registered Traffic Engineer, or Licensed Land
Surveyor shall provide a certified signed statement that, “Physically, there is a
minimum unobstructed sight distance in both directions along Highway 8
Business (SA 895) from Street “A”, for the prevailing operating traffic speed on
Highway 8 Business (SA 895) per the Design Standards of Section 6.1.F of the
County of San Diego Public Road Standards (approved March 3, 2010)", to the
satisfaction of the Director of Public Works. If the lines of sight fall within the
existing public road right-of-way, the engineer or surveyor shall further certify
that, “said lines of sight fall within the existihg rlght-of-way and a clear space
easement is not required.”

Where height of downsloping bank for a 2:1 slope is greater than twelve feet
(12'); or where height of downsloping bank for a 1.5:1 slope is greater than ten
feet (10, guardrail shall be installed per CALTRANS standards to the
satisfaction of the Director of Public Works.

The subdivider shall construct to the satisfaction of the Director of Public Works,
a public street lighting system that complies with the following conditions: [DPW
- Development Review Section]

a. All fixtures shall use a high pressure sodium vapor light source.

b. Deposit with the County of San Diego, through the Department of Public
Works, a cash deposit sufficient to:

o Energize, maintain and operate the street lighting system until tax
revenues begin accruing from the subdivision for those purposes.

e Pay the cost to process lighting district administration of this project.
After recording of the Final Map, the subdivision shall be transferred
without notice or hearing, to Zone A of the lighting district to operate
and maintain the system.

\

o
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47.

48.

49.

50.

51.

52.

Specific Conditions:

a. The private storm drain system shall be privately maintained by a private
maintenance mechanism such as a homeowners association or other
private entity acceptable to the satisfaction of the Director of Public
Works.

b. The detention basin system shall be maintained by category 2 storm
water maintenance (to ensure perpetual maintenance) according to
category 2 post-construction BMPs (see 17 below) to the satisfaction of
the Director of Public Works.

Impact of discharge to the drainage structures Master Facilities 27, 28, 29, 30
and 35 within Zone 2 shall be reviewed and re-analyzed at final engineering for
impacts to said facilities to the satisfaction of the Director of Public Works.

The 100-year flood line of the natural channels crossing all lots with drainage
watersheds in excess of twenty-five (25) acres shall be clearly delineated on the
non-title information sheet of the Final Map to the satisfaction of the Director of
Public Works.

The project includes Category 2 post-construction BMPs. The applicant will be
required to establish a maintenance agreement / mechanism (to include
easements) to assure maintenance of these BMPs and to provide security to
back up maintenance pursuant to the County Maintenance Plan Guidelines to
the satisfaction of the Director of Public Works.

WELL DESTRUCTION AND SEPTIC REMOVAL [DEH]

a. Prior to the approval of any plans, issuance of any permit, and approval of
any final map(s), provide evidence to the satisfaction of the Director of Public
Works (DPW) that:

1 Prior to the completion of grading, any water well on the property must
be properly destroyed. Water well destruction is required to be
performed by a licensed and bonded C-57 well contractor through
permit approval with the Department of Environmental Health.

2. Prior to approval of the grading plan, the septic tank that served the
existing residence must be pumped and backfilled by a permitted
septic pumper and verified by DEH staff.

Specific Conditions.

a. The County Facility Plan Study (CFPS) for Alpine and Lakeside Sanitation
District (District) as confirmed by the Settlers Point projects (CSFS) has
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identified downstream reaches of Woodside Interceptor 1 (8-inch sewer
pipe) within Los Coches Road that exceeds the District's 50% design
criteria for Peak Dry Weather Flow (PDWF). To meet the operational
requirements for ultimate flow conditions, Capital Improvement Projects
(CIP) are scheduled within the next five to six years to replace the
following segments of the sewer line downstream of the proposed project:

1. Woodside Interceptor 1 — Installing approximately 3,682 LF of 12-
inch PVC and approximately 375 LF of 15-inch PVC sewer pipe.

A reimbursement agreement between the District and the developer will
be required if the project precedes construction of the downstream
improvements by the District and/or item 1 above is implemented by the
developer.

b. Plans and Specifications for the installation of the sewer system serving
each lot must be approved by the Lakeside Sanitation District and shall be
contingent upon:

1, Construction of required off-site sewer improvements to mitigate
impacts by the project on the existing downstream sewer facilities.

2. Dedication by the developer of all necessary easements and right-
of-way.
C. A commitment to serve each parcel must be obtained from the Lakeside

Sanitation District. In addition, to the capacity commitment fees, the
developer shall pay all the appropriate fees at time of issuance of the
Wastewater Discharge Permit.

d. The applicant shall install the sewer system and shall dedicate the sewer
system that is to be public as shown on the approved plans and
specifications.

e. The developer may be required to grade an access road to maintain any

public sewers constructed within easements and may be required to
dedicate additional access easements to maintain the publi¢c sewers.

DEVELOPMENT IMPACT FEES

SPECIFIC CONDITIONS:

53. Deposit with the County Department of Public Works sufficient funds to cover the
cost of inspection of the development improvements.

FINAL MAP RECORDATION

( i
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(Streets and Dedication)

SPECIFIC CONDITIONS:

54.

55.

56.

57.

58.

59.

60.

Cause to be granted offsite Highway 8 Business (SA 895) (Old Highway 80)
fronting Boundary/Certification B/C 07-0031, Parcels B, C, and D, to Public
Boulevard (4.2B) (plus bike lane) Standards, to a one-half width of fifty-three feet
(63). Provide additional right-of-way as necessary for a dedicated eastbound left
turn lane and a dedicated westbound right turn lane on Highway 8 Business (SA
895) at Street “A” intersection together with right to construct and maintain
slopes and drainage facilities. All of the foregoing shall be to the satisfaction of
the Director of Public Works.

Dedicate on the Final Map, Street “A” from the improved intersection with
Highway 8 Business (SA 895) northwesterly to the project boundary, in
accordance with Public Residential Collector Road Standards, to a width of sixty
feet (60"), together with right to construct and maintain slopes and drainage
facilities. All of the foregoing shall be to the satisfaction of the Director of Public
Works.

Caused to be granted off-site Street “A” to Public Residential Collector Road
Standards from northwesterly property line to the proposed knuckle at
intersection with Wellington Hill Drive, to a width of sixty feet (60') for this
segment of Street “A”, together with right to construct and maintain slopes and
drainage facilities. All of the foregoing shall be to the satisfaction of the Director
of Public Works.

Relinquish access rights onto Street “A” from improved intersection with Highway
8 Business (SA 895) northwesterly to project southeastern boundary, to the
satisfaction of the Director of Public Works.

Caused to be granted off-site Street “A” and Wellington Hill Drive intersection, in
accordance with Public Road Standards by means of a knuckle (DS-15),
together with right to construct and maintain slopes and drainage facilities. All of
the foregoing shall be to the satisfaction of the Director of Public Works.

Caused to be granted off-site Wellington Hill Drive intersection with Street “A”
knuckle northeasterly to the existing improved terminus of Wellington Hill Drive,
to a width of sixty feet (60'), together with right to construct and maintain slopes
and drainage facilities. All of the foregoing shall be to the satisfaction of the
Director of Public Works.

Prior to approval of improvement and/or grading plans, issuance of excavation
permits, and issuance of any further grant of approval, the owners of this project
will be required to sign a statement that they are aware of the County of San



TM 5423 RPL® -14 - February 10, 2012

61.

62.

B3.

Diego, Department of Public Works, Pavement Cut Policy and that they have
contacted all adjacent property owners and solicited their participation in the
extension of utilities, to the satisfaction of the Director of Public Works.

The Basis of Bearings for the Subdivision Map shall be in terms of the California
Coordinate System Zone 6 NORTH AMERICAN DATUM OF 1983 by use of
existing Horizontal Control, to the satisfaction of the Director of Public Works. To
be in compliance with the Public Resources Code, all Subdivisioh Map
surveys performed after January 1, 2000 must use a Basis of Bearings
established from existing Horizontal Control Stations with first order
accuracy.

If conducted prior to January 1, 2000, a survey for any Subdivision Map that is to
be based on state plane coordinates shall show two measured ties from the
boundary of the subject property to existing Horizoftal Control station(s) having
California coordinate values of Third order accuracy or better, as published in the
County of San Diego's Horizontal Control book. These tie lines to the existing
control shall be shown in relation to the California Coordinate System (i.e. Grid
bearings and Grid distances). All other distances shownh on the map are to be
shown as ground distances. A combined factor for conversion of Ground-to-Grid
distances shall be shown on the map, all to the satisfaction of the Director of
Public Works (Ref. San Diego County Subdivisioh Ordinanice Section 81.506(j)).

If conducted after December 31, 1999, a survey for ahy Subdivision Map that is
to be based on state plane coordinates shall show two measured ties from the
boundary of the subject property to existing Horizontal Control station(s) having
California Coordinate values of first order accuracy or better, as published in the
County of San Diego’s Horizontal Control book. These tie lines to the existing
control shall be shown in relation to the California Coordinate System (i.e. Grid
bearings and Grid distances). All other distances shown oh the map are to be
shown as Ground distances. A combined factor for conversion of Grid-to-Ground
distances shall be shown on the map.

For purposes of this sectioh, the date of survey for the field observed
connections shall be the date of survey as indicated in the surveyor's/engineer’s
certificate as shown on the final map.

HYDROMODIFICATION NOTE: [DPW, LDR] [MA]

Intent: In order to acknowledge future processing requirements for projects
which were deemed complete, pursuant to Subdivision Map Act Section
66474.2, prior to January 8, 2011, a note shall be placed on the map. This
project has provided acknowledge from the owner and professional that
hydromodification needs have been reviewed, based on the project’s technical
studies, and can be accommodated oh the project. Furthermore the
acknowledgement states that hydromodifi‘c‘;ation requirements will be complied
with prior to development of the lots and that any changes that result from
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64.

implementing hydromodification requirements may require changes to the project
design or processing a revision. Description of requirement: The following note
shall be shown as the first note in the Non-Title sheet of the map and labeled
"Hydromodification Note".

“Approval of a final map does not guarantee that subsequent governmental
permits and approvals needed to develop the property can be issued based on
laws, regulations or standards in place at the time the subdivision was
approved. Changes in the law, regulations or standards that occur or become
effective prior to the time development permits are sought can adversely impact
the ability to develop a subdivision. In some instances, it may be necessary to
redesign or remap a subdivision to address these changes, which can be a
costly and time consuming process. '

Without limiting the generality of the foregoing, it is specifically noted that starting
on January 8, 2011 updated storm water requirements required by the California
Regional Water Quality Control Board, San Diego Region, became applicable to
priority development projects in the County pursuant to Regional Board Order
No. R9-2007-0001, NPDES No. CAS0108758. Subdivisions in process prior to
this date may not have been designed to address these new requirements. In
order to issue grading, building and other development permits, it may be
necessary to address these new requirements even if such considerations were
not required to approve the final map. "

Documentation: The applicant shall add the Hydromodification Note on the
Non-Title sheet of the map as indicated above. Timing: Prior to the approval of
the map, the note shall be shown on the map. Monitoring: The [DPW, LDR]
shall verify that the note has been added to the map pursuant to this condition.

SITE PLAN REVIEW: [DPLU, ZONING COUNTER]

Intent: To allow for the careful examination of a project's quality of site planning,
architecture, landscape design and important details such as signage and
lighting, the Lakeside Community has adopted design guidelines. The purpose
of these guidelines is to insure that every new development will consider the
community context in which it takes place and make a conscientious effort to
develop a compatible relationship to the natural setting, neighboring properties
and community design goals. The Lakeside Design Guidelines require all multi-
family and duplex residential development at a density over 7.3 dwelling units
per acre to be subject to Design Review. A Site Plan Permit is the mechanism
that enables the County to review development proposals for compliance with
the Lakeside Design Guidelines. The Site Plan will also ensure that the
proposed development will not exceed 266 total units and maintain a minimum of
130 units per the County’s Housing Element Residential Sites Inventory. The
Site Plan will require the following: Lot 1 maximum 85 units no minimum number
of units are required; Lot 2 maximum of 56 units and a minimum of 44 units; Lot
3 maximum of 68 units and a minimum of 54 units; Lot 4 maximum 57 units and



TM 5423 RPL® -16 - February 10, 2012

a minimum of 45 units. Placing “B” Special Area designator (denoting
Community Design Review Area) in the project site’s zone box requires a Site
Plan to be reviewed and approved prior to issuing a building permit. Description
of requirement: The applicant shall attain Site Plafh approval QR have a “B”
Special Area Designator (denoting Commumty Design Review Area) placed in
the zone box for the project site prior recording the final lmap. Documentation:
Demonstrate that a Site Plan has been approved OR _demonstrate that the
project site has been rezoned with a “B” Special Area designator. Timing: Prior
to the approval of the final map. Monitoring: The [DPLU, Zonting Counter] shall
make sure that this condition has been satisfied.

IT IS FURTHER RESOLVED, THEREFORE, that the Planning Cornmission of the
County of San Diego hereby makes the following findings as supported by the minutes,
maps, exhibits, and documentation of said Tentative Map all of which are herein
incorporated by referefnce:

1

The Tentative Map is consistent with all elements of the San Diego County
General Plan and with the (VR-4.3) Village Residential (4.3 du/acre) and (VR-15)
Village Residential (15 du/acre) Land Use Designation of the Lakeside
Community Plan because it proposes a residential use type at a density of 4.3
du/acre and 15 du/acre ahd complies with the provisions of the State Subdivision
Map Act and the Subdivision Ordinance of the San Diego County Code;

The Tentative Map is consistent with The Zohing Ordinance because it proposes
a residential use type that is consistent with the RS, (Single Family Residential)
Use Regulation, and the RV (Variable Family Residential) Use Regulation;

The design and improvements of the proposed subdivision are consistert with all
elements of the San Diego County General Plan and with the Lakeside
Community Plan, and comply with the provisions of the State Subdivision Act
and the Subdivision Ordinance of the San Diego County Code;

The site is physically suitable for the residential type of development because
future development will be sited on flat pads which will not require variances to
setbacks, nor will it impact sensitive resources. Additionally, retaining walls,
access roads and stormwater and drainage improvemerits will be constructed,

The site is physically suitable for the proposed density of development because
all required services and utilities are available to serve the proposed use;

The design of the subdivision and the type of improvements will not cause public
health problems because adequate water supply and sewage disposal services
have been found to be available or can be provided concurrent with need;

The design of the subdivision or the proposed improvements are not likely to
cause substantial environmental damage or substantially and avoidably injure
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10.

11.

12.

13.

fish or wildlife or their habitat based upon the findings of a Mitigated Negative
Declaration dated February 10, 2012;

The design of the subdivision or the type of improvements do not conflict with
easements, acquired by the public at large, for access through, or use of
property within the proposed subdivision, as defined under Section 66474 of the
Government Code, State of California; and

The division and development of the property in the manner set forth on the
approved Tentative Map will not unreasonably interfere with the free and
complete exercise of the public entity or public utility right-of-way or easement;

The discharge of sewage waste from the subdivision into the Lakeside Sanitation
District sewer system will not result in violation of existing requirements
prescribed by the California Regional Water Quality Control Board pursuant to
Division 7 (commencing with Section 13000) of the Water Code, as specified by
Government Code Section 66474.6;

Because adequate facilities and services have been assured and adequate
environmental review and documentation have been prepared, the regional
housing opportunities afforded by the subdivision outweigh the impacts upon the
public service needs of County residents and fiscal and environmental
resources; and

it is hereby found that the use or development permitted by the application is
consistent with the provisions of the Resource Protection Ordinance.

It is hereby found that the project proposed by the application has prepared
plans and documentation demonstrating compliance with the provisions of the
County of San Diego Watershed Protection, Stormwater Management, and
Discharge Control Ordinance.

The “Multiple Species Conservation Planning Conformance Findings” dated June
25, 2010 on file with DPLU as Environmental Review Number 05-14-009 are
hereby adopted.

MITIGATION MONITORING OR REPORTING PROGRAM (MMRP): Public Resources
Code Section 21081.6 requires the County to adopt a Mitigation Monitoring or
Reporting Program for any project approved with the adoption of a Mitigated Negative
Declaration or with the certification of an Environmental Impact Report, for which
changes in the project are required in order to avoid significant impacts.

Section 21081.6(a)(1) states, in part:

The public agency shall adopt a reporting or monitoring program for the changes
made to the project or conditions of project approval, adopted in order to mitigate
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or avoid significant effects on the environment. The reporting or monitoring
program shall be designed to ensure compliance during project implementation.

Section 21081(b) further states:

A public agency shall provide [that] the measures to mitigate or avoid significant
effects on the environment are fully enforceable through permit conditions,
agreements, or other measures.

As indicated above, a Mitigation Monitoring or Reporting Program is required to assure
that a project is implemented in compliance with all required mitigation measures. The
Mitigation Monitoring or Reporting Program (MMRP) for this project is incorporated into
the mitigation measures adopted as project conditions of approval. Each mitigation
measure adopted as a condition of approval (COA) includes the following five
components. '

Intent: An explanation of why the mitigation measure (MM) was imposed on the project.

Description: A detailed description of the specific action(s) that must be taken to
mitigate or avoid impacts.

Documentation: A description of the informational items that must be submitted by the
applicant to the Lead Agency to demonstrate compliance with the COA.

Timing: The specific project milestone (point in progress) when the specific required
actions are required to implemented.

Monitoring: This section describes the actions to be taken by the lead agency to
assure implementation of the mitigation measure.

The conditions of approval required to mitigate or avoid significant impacts on the
environment are listed below and constitute the MMRP for this project:

Transportation conditions 30 — 31; Biology conditions 32 — 34; Cultural conditions 35 —
36: & Noise conditions 37.

MAP PROCESSING REQUIREMENTS: The parcel map shall comply with the
following processing requirements pursuant to the Sections 81.801 through 81.811 of
the Subdivision Ordinance and the Subdivision Final Map Processing Manual.

[]  The Final map shall show an accurate and detailed vicinity map.

[[] The Basis of Bearings for the Final Map shall comply with Section 81.506 of the
Subdivision Ordinance.
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[

Prior to the approval of the Final Map by the Department of Public

Works, the subdivider shall provide the Department of Public Works with a copy
of the deed by which the subject property was acquired and a Final Map report
from a qualified title insurance company.

The following notes shall appear on the Final Map:
[]  All parcels within this subdivision have a minimum of 100 square feet of

solar access for each future dwelling unit allowed by this subdivision as
required by Section 81.401(m) of the Subdivision Ordinance.

[] At the time of recordation of the Final Map, the name of the person
authorizing the map and whose name appears on the SURVEYOR'S
CERTIFICATE as the person who requested the map, shall be the name
of the owner of the subject property.

[(] The public and private easement roads serving this project shall be
named. The responsible party shall contact the Street Address Section of
the Department of Planning and Land Use (858-694-3797) to discuss the
road naming requirements for the development. Naming of the roads is
necessary for the health and safety of present and future residents.

[] Certification by the Department of Environmental Health with respect to
water supply and sewage disposal shall be shown on the Final Map.

[0  This is a map of a condominium project as defined in Section 1350 of the
State of California Civil Code, the maximum number of dwelling units is
266. The amount of units shall be indicated on the final map.

The Zoning regulations require that each parcel shall contain a minimum net
area as specified on the Tentative Map 5423. If, as a result of survey
calculations, required easements, or for any other reason, the area of any parcel
shown on this Tentative Map is determined by the Department of Public Works
to be below the zoning minimum, it becomes the responsibility of the subdivider
to meet zoning requirements by lot redesign, or other applicable technique. The
subdivider shall comply with the zoning area requirements in full before the
Department of Public Works may file a Parcel Map with the County Recorder.

Cause the centerline to be surveyed and monumented. Monumentation shall
consist of street survey monuments, per Drawing M-10 Regional Standard
Drawings when the road, as improved, is at ultimate line and grade and 2" x 24"
pipe when the road is not at ultimate line and grade.

The Director of Public Works will assign a road survey number to the off-site
public roads being created. If the off-site road is not shown on the Final Map, the
developer shall file with the County Recorder a Record of Survey after approval
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of the Director of Public Works showing the centerline Monumentation set with
ties to adjacent property.

ORDINANCE COMPLIANCE AND NOTICES: The project is subject to, but not limited
to the following County of San Diego, State of California, and US Federal Government,
Ordinances, Permits, and Requirements:

LIGHTING ORDINANCE COMPLIANCE: In order to comply with the County Lighting
Ordinance 59.101 et seq. and Zoning Ordinance Sections 6322, 6324, and 6326, the
onsite lighting shall comply with the approved plot plan(s), specific permit conditions
and approved building plans associated with this permit. All light fixtures shall be
designed and adjusted to reflect light downward, away from any road or street, and
away from adjoining premises, and shall otherwise conform to the County Lighting
Ordinance 59.101 et seq. and Zoning Ordinance Sections 6322, and 6324. The
property owner and permittee shall conform to the approved plot plan(s), specific permit
conditions, and approved building plans associated with this permit as they pertain to
lighting. No additional lighting is permitted. If the permittee or property owner chooses
to change the site design in any away, they must obtain approval from the County for a
Minor Deviation or a Modification pursuant to the County of San Diego Zoning
Ordinance.

NOISE ORDINANCE COMPLIANCE: In order to comply with the County Noise
Ordinance 36.401 et seq. and the Noise Standards pursuant to the General Plan Noise
Element (Policy 4.b), the property and all of its uses shall comply with the approved plot
plan(s), specific permit conditions and approved building plans associated with this
permit. No loudspeaker or sound amplification system shail be used to produce sounds
in violation of the County Noise Ordinance. The property owner and permittee shall
conform to the approved plot plan(s), specific permit conditions, and approved building
plans associated with this permit as they pertain to noise generating devices or
activities. If the permittee or property owner chooses to change the site design in any
away, they must obtain approval from the County for a Minor Deviation or a Modification
pursuant to the County of San Diego Zoning Ordinance.

STORMWATER ORDINANCE COMPLIANCE: In order to Comply with all applicable
stormwater regulations the activities proposed under this application are subject to
enforcement under permits from the San Diego Regional Water Quality Control Board
(RWQCB) and the County of San Diego Watershed Protection, Stormwater
Management, and Discharge Control Ordinance No. 9926 and all other applicable
ordinances and standards for the life of this permit. The project site shall be in
compliance with all applicable stormwater regulations referenced above and all other
applicable ordinances and standards. This includes compliance with the approved
Stormwater Management Plan, all requirements for Low Impact Development (LID),
materials and wastes control, erosion control, and sediment control on the project site.
Projects that involve areas 1 acre or greater require that the property owrer keep
additional and updated information onsite concerning stormwater runoff. The property
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owner and permittee shall comply with the requirements of the stormwater regulations
referenced above.

LOW IMPACT DEVELOPMENT NOTICE: On January 24, 2007, the San Diego
Regional Water Quality Control Board (SDRWQCB) issued a new Municipal
Stormwater Permit under the National Pollutant Discharge Elimination System
(NPDES). The requirements of the Municipal Permit were implemented beginning
Janyary 25, 2008. Project design shall be in compliance with the new Municipal Permit
regulations. The Low Impact Development (LID) Best Management Practices (BMP)
Requirements of the Municipal Permit can be found at the following link on Page 19,
Section D.1.d (4), subsections (a) and (b):

http://www.waterboards.ca.gov/sandiego/water issues/programs/stormwater/
docs/sd permit/r9 2007 0001/2007 0001final.pdf

http://www.sdcounty.ca.gov/dplu/docs/LID-Handbook.pdf

The County has provided a LID Handbook as a source for LID information and is to be
utilized by County staff and outside consultants for implementing LID in our region. See
link above.

GRADING PERMIT REQUIRED: A grading permit is required prior to commencement
of grading when quantities exceed 200 cubic yards of excavation or eight feet (8’) of
cut/fill per criteria of Section 87.202 (a) of the County Code.

CONSTRUCTION PERMIT REQUIRED: A Construction Permit and/or Encroachment
Permit for any and all work within the County road right-of-way. Contact DPW
Construction/Road right-of-way Permits Services Section, (858) 694-3275, to
coordinate departmental requirements. In addition, before trimming, removing or
planting trees or shrubs in the County Road right-of-way, the applicant must first obtain
a permit to remove plant or trim shrubs or trees from the Permit Services Section.

ENCROACHMENT PERMIT REQUIRED: An Encroachment Permit from the
Department of Public Works for any and all proposed/existing facilities within the
County right-of-way. Road on the Circulation Element of the County General Plan. At
the time of construction of future road improvements, the proposed facilities shall be
relocated at no cost to the County, to the satisfaction of the Director of Public Works.

EXCAVATION PERMIT REQUIRED: Obtain an excavation permit from the County
Department of Public Works for undergrounding and/or relocation of utilities within the
County right-of-way.

TRANSPORTATION IMPACT FEE: The project is subject to County of San Diego
Transportation Impact Fee (TIF) pursuant to County TIFF Ordinance number 77.201 -
77.219. The Transportation Impact Fee (TIF) shall be paid. The fee is required for the
entire project, or it can be paid at building permit issuance for each phase of the project.
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The fee is calculated pursuant to the ordinance at the time of building permit issuance.
The applicant shall pay the TIF at the [DPW, Land Development Counter] and provide a
copy of the receipt to the [DPLU, Building Division Technician] at time of permit
issuance. ‘

. FEDERAL AND STATE LAW COMPLIANCE:

NOTICE: This project has been found to conform to the San Diego County Multiple
Species Conservation Program Subarea Plan, Biological Mitigation Ordinance and
Implementing Agreement.  Upon fulfillment of the requirements for permanent
mitigation and management of preserved areas as -outlined in Section 17.1 (A) of the
County’s Implementing Agreement for the Multiple Species Conservation Program
(MSCP) Plan, Third Party Beneficiary Status can be attained for the project. Third party
beneficiary status allows the property owner to perform “incidental take” under the State
and Federal Endangered Species Acts, of species covered by the MSCP Plan while
undertaking land development activities in conformance with ah approval granted by the
County in compliance with the County’s Implementing Agreement.
)

NOTICE: Time Extension requests canhot be processed without updated project
information including new Department of Environmental MHealth certification of septic
systems. Since Department of Environmental Mealth review may take several months,
applicants anticipating the need for Time Extensions for their projects are advised to
submit applications for septic certification to the Department of Environmental Health
several months prior to the expiration of their Tentative Maps.

EXPLANATION OF COUNTY DEPARTMENT AND DIVISION ACRONYMS

Departinent of Planning and Land Use DPLU D’epartm{ent of Public Works DPW
Project Planning Division PPD _ll__and Development Project Review LDR
| eams

Permit Compliance Coordinator PCC Project Manager PM

Building Plan Process Review BPPR | Plan Checker PC

Building Division BD Map Checker | MC

"~ Private Developrment Construction
Bu.lldlng Inspector - | BI inspectioh.. o | PDCI
. Environmental Services Unit
Landscape Architect LA Division ESU
Zonihg Counter _ Z20 o _ ‘
2 Department of Parks and

Department of Environmental Health DEH Recreation) . _ DPR
Trails Coordinator TC

Land and Water Quality Division LwaQ Group Program Manager GPM
Parks Planfef , PP

Vector Control VCT Department of General Service DGS

Local Enforcemient Agency LEA Real Property Division ‘ RP
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California Reglonal Water Quallty Control Board, San Dlego Region

August 27, 2015
NOTICE OF VIOLATION

NO. R9-2015-0130

Mr. Todd Snyder, Manager Violations of Order R9-2007-0001 and

Watershed Protection Program ! R9-2013-0001

County of San Diego

5510 Overland Avenue, Ste. 410 Unauthorized discharge of fill to waters
San Diego, CA 92123-3597 of the U.S./State at Brightwater Ranch,

Lakeside CA, APN # 397-180-13
I
| In reply refer to: "cmeans:CW-813830"

YOU ARE HEREBY NOTIFIED THAT:

The County of San Diego is in violation of California Regional Water Quality Control Board,
San Diego Region (San Diego Water Board) Order No. R9-2007-0001, National Pollutant
Discharge Elimination System (NPDES) General Permit No. CAS0108758, Waste Discharge
Requirements For Discharges Of Urban Runoff From the Municipal Separate Storm Sewer
Systems (MS4s) Draining the Watersheds of the County of San Diego, the Incorporated Cities
of San Diego County, the San Diego Unified Port District, and the San Diego County Regional
Airport Authority, and San Diego Water Board Order No. R9-2013-0001 (NPDES No.
CAS0109266), Waste Discharge Requirements for Discharges from the MS4s Draining the
Watersheds within the San Diego Region.

Such violations subject you to possible enforcement action by the San Diego Water Board
including administrative enforcement orders requiring you to cease and desist from violations,
clean up waste and abate existing or threatened conditions of pollution or nuisance; pay
administrative civil liability in amounts of up to $10,000 per day per violation; referral to the
State Attorney General for |nJunct|ve relief; and/or, referral to the District Attorney for criminal
prosecution.

HENRY ABARBANEL, CHAIR ] DAVID GIBSON, EXECUTIVE OFFICER
2375 Northstde Drive, Suite 100, San Dlego, CA 92108-2700 | (619) 516-1990 | www.waterboards.ca.gov/sandiego
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A. Background

The proposed Brightwater Ranch project (APN # 397-180-13) is located within the
unincorporated community of Lakeside in San Diego County. The 76.23 acre site is
located northwest of Business Route 8/East Main street, and southwest of Los
Coches Road (Latitude: 32.832479°N, Longitude: -116.914554°W, Center Reading).

Directly adjacent to and southeast of the Brightwater Ranch project site is the 40.6
acre KB Home Settler's Point residential housing project (Project). The Project was
purchased by KB Home in September of 2014. Active grading on the Project began
in December 2014 and construction activities are ongoing.

In February 20086, a Biological Technical Report was prepared for the Project by RC
Biological Consulting. The report was prepared for the previous owner (Centex Homes).
The project description did not include any offsite grading on the adjacent Brightwater
property. The report did include general biological surveys, sensitive plant surveys, and
a presence/absence survey for the Quino checkerspot butterfly. There was no indication
of survey or delineation for jurisdictional waters of the U.S./State conducted. However,
the survey included vegetation mapping 100 feet beyond the Project boundaries.

In August of 2008, the County of San Diego requested that the Odom Trust (subsequent
owner to Centex) add additional offsite grading to the Project. These improvements
consisted of a “temporary street knuckle” per County Design Standard DS-15. This
street knuckle was requested to provide secondary access to Wellington Hill Drive and
to comply with the County of San Diego’s Fire Protection Plan requirements. From 2008
to the present, the street knuckle on the offsite Brightwater Ranch property has been a
consistent part of the project design.

In January 2009, and again in March 2013, REC Consulting prepared updated
Biological Assessments of the Project that included the offsite street knuckle. In both
updates, REC Consulting determined that no additional biological field work was
necessary to analyze the both onsite and off-site impacts of the Project. As a result, no
jurisdictional waters of the U.S./State were observed in the offsite street knuckle.

On February 10, 2012, the County of San Diego, acting as Lead Agency under the
California Environmental Quality Act (CEQA), issued a Final Mitigated Negative
Declaration (MND), for the Project. The Initial Study that accompanied the MND failed to
acknowledge the presence of jurisdictional water of the U.S./State associated with the
offsite road improvements, and thus did not require any mitigation measures for those
proposed impacts.

HENRY ABARBANEL, CHAIR | DAVID GIBSON EXEC.JNVE OFFICER
2375 Northside Drive, Suite 100, San Diego, CA 82108-2700 | (619) 616-1990 | www . waterboards.ca.govisandiego
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As required by Order No. R9-2007-0001, the County of San Diego must ensure that
Priority Development Projects (PDPs), such as the Settler’s Point Project, are designed
with appropriate stormwater treatment Control Best Management Practices (BMPs) to
treat pollutants generated by the site during precipitation events. The County of San
Diego approved the June 2009 Stormwater Management Plan for “Settlers Point” (also
prepared by REC Consultants). The plan included the off-site street knuckie as part of
the Project, but failed to propose treatment control BMPs to treat pollutants generated
from the street knuckle’s impervious surface. Additionally, Order No. R9-2013-0001
prohibits the discharge of non-stormwater pollutants into the MS4, and drainages
impacted by the off-site street knuckle are considered to be part of the County's MS4
system. The County's approval of the Project as proposed, led to the unauthorized
discharge of fill to waters of the U.S./State by KB Home, and a discharge of pollutants to
the MS4.

On February 26, 2014, the County of San Diego issued a grading permit for the Project.
On September 2, 2014 KB Home purchased the Settler's Point property. Grading on the
Project began on December 4, 2014 and was completed by January 13, 2015. On
March 10, 2015, Pulte Home Corporation submitted a Clean Water Act Section 401
Water Quality Certification (Certification) application for the adjacent Brightwater Ranch
project to the San Diego Water Board. The proposed project is a 66-unit single-family
residential subdivision with four Homeowner Association- maintained lots, and 41.8
acres of open space. The Certification application included a preliminary jurisdictional
delineation for the presence of waters of U.S./State.

The preliminary jurisdictional delineation was conducted on November 7, 2014 and
concluded that the site held 0.05 acre (685 linear feet) of jurisdictional waters of the
U.S./State (ephemeral dry wash) under the jurisdiction of the USACE, San Diego Water
Board, and California Department of Fish & Wildlife (CDFW). The preliminary
delineation identified an additional 0.17 acre (4,395 linear feet) of non-federal waters of
the State onsite. The 76.23 acre site contains five unnamed ephemeral drainages that
are tributary to Los Coches Creek (Hydrologic sub area 907.14).

In April 2015, during an initial San Diego Water Board review of the Pulte Home
Corporation Certification application, Google Earth aerial imagery revealed that grading
had been conducted offsite of the Settler's Point project boundary, and had impacted
jurisdictional waters on the Brightwater Ranch Project. On July 1, 2015 staff from the
United States Army Corps of Engineers (USACE), San Diego Water Board, KB Home,
Helix Environmental Planning, and County of San Diego met onsite to inspect the
impacts and to verify the preliminary jurisdictional delineation. On July 7, 2015, KB
Home's environmental consultant reported that their unauthorized discharge of fill into
jurisdictional waters of the U.S./State, associated with the offsite knuckle portion of the
Project was approximately 0.018 acres (278 linear feet) (see attached Exhibit 1).

HENRY AB2RBANEL, CHAIK | DAVID GIBSON, EXECUTIVE OFFICER
2375 Northside Drive, Suite 100, San Diego, CA 92108-2700 | (619) 516-1990 | www waterboards.ca.govisandiego
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B. Summary of Violations

1. Failure to Prevent the Discharge of Pollutants into the Municipal Separate
Storm Sewer System (MS4)

a. Pursuant to Discharge Prohibition A.1 (b) of Order No. R9-2013-0001:
Non-storm water discharges into MS4s are to be effectively prohibited,
through the implementation of Provision E.2, unless such discharges are
authorized by a separate NPDES permit.

Additionally, Finding No. 11 of Order No. R9-2013-0001 states in part that
“Historic and current development makes use of natural drainage patterns
and features as conveyances for runoff. Rivers, streams and creeks in
developed areas used in this manner are part of the Copermittees’ MS4s
regardless of whether they are natural, anthropogenic, or partially modified
features. In these cases, the rivers, streams and creeks in the developed
areas of the Copermittees’ jurisdictions are both an MS4 and receiving
water.”

Observation: As shown in the attached Exhibit 2, Drainage 1 is part of the
County of San Diego’s MS4 system, receiving runoff from the Terrace View
Mobile Home Estates located at 13162 Highway 8 Business in El Cajon, CA,
and connecting downstream to the MS4 at the Wellington Hill Drive road
knuckle.

The impacted drainages are tributaries to Los Coches Creek. Beneficial Uses
assigned to Los Coches Creek and its tributaries include Industrial Service
Supply (IND), Contact Water Recreation (REC1), Non-contact Water
Recreation (REC2), Warm Freshwater Habitat (WARM), and Wildlife Habitat
(WILD). Construction of the project in and over the drainages has negatively
impacted, if not eliminated, the Beneficial Uses in that location and resulted
in a condition of pollution, contamination, and/or nuisance.

The County of San Diego requested and approved the construction of the
street knuckle through its actions as lead agency in the CEQA process,
approval of development requirements, and its issuance of grading permits to
KB Home. The County's review and approval process of the Project allowed
the discharge of sediment and construction materials into Drainage 1, part of
the County of San Diego’s MS4, which is in violation of Discharge Prohibition
A.1(b) of Order No. R9-2013-0001.

2, Failure to Prevent the Discharge of Pollutants not Reduced to the Maximum
Extent Practicable

a. Pursuant to Discharge Prohibition A.2 of Order No. R9-2007-0001:
Discharges from MS4s containing pollutants which have not been reduced to
the Maximum Extent Practicable (MEP) are prohibited.

HENPY ABARBANEL, CHAIR | DaviD GIBSON, EXECUTIVE OFFICER

2375 Northside Drive, Sulte 100, San Diego, CA 82108-2700 | (619) 516-4990 | www.waterboards.ca.govisandiego
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Observations: While a majority of the Project contains storm water
treatment control BMPs, the County of San Diego failed to ensure that the
pollutants generated from storm water runoff at the street knuckle are also
treated. No treatment control BMPs were installed to capture and treat
flows from the street knuckle.

Precipitation data from the E| Cajon rain gauge' for 2015 shows that after
installation of the road knuckle, there were at least 5 rain events
(03/01/2015, 03/02/2015, 05/15/2015, 07/18/2015 and 07/09/2015) that
generated over 0.1 inch of precipitation and likely created runoff from the
impervious street knuckle that received no treatment by treatment control
BMPs.

3. Failure to Implement Standard Urban Storm Water Mitigation Plan (SUSMP)
Requirements
a. Pursuant to Provision D.1.d of Order No. R9-2007-0001: Each

Copermittee shall implement an updated local SUSMP which meets the
requirements of section D.1.d of this Order and (1) reduces Priority
Development Project discharges of pollutants from the MS4 to the MEP, (2)
prevents Priority Development Project runoff discharges from the MS4 from
causing or contributing to a violation of water quality standards, and (3)
manages increases in runoff discharge rates and durations from Priority
Development Projects that are likely to cause increased erosion of stream
bed and banks, silt pollutant generation, or other impacts to beneficial uses
and stream habitat due to increased erosive force.

Observations: The County of San Diego failed to conduct adequate
oversight of the Project’s original June 2009 Stormwater Management Plan,
and approved a project that did not propose treatment control BMPs to treat
the off-site street knuckle in violation of Section D.1.d.6 of Order R9-2007-
0001.

Additionally, On August 11, 2015, KB Home submitted Amendment 1 to the
Major Stormwater Management Plan (Major SWMP) for Jackson Ridge
(prepared by Hunsaker and Associates) which provides an after the fact
solution to the lack of treatment control BMPs associated with the street
knuckle. The plan proposes the implementation of drainage inlet filters to
treat the new pavement of the road knuckle. Drainage Inlet filters are
considered to have a low pollutant removal efficiency. Order R9-2007-0001,
Section D.1.d.6(d)(i) requires that :

: hitp://iwww.wrh.noaa.gov/sgx/obs/rtp/rtp_ELC_15

HENRY ABARSANEL CHAIR | DAVID GIBSON, EXECUTIVE OFFICER
2375 Northside Drive, Suite 100, San Diego, CA 92108-2700 ] {619) 516-1990 | www.waterboards ca.govisandiego
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“Treatment control BMPs with a low removal efficiency ranking shall only
be approved by a Copermittee when a feasibility analysis has been
conducted which exhibits that implementation of treatment control BMPs
with high or medium removal efficiency rankings are infeasible for a
Priority Development Project or portion of a Priority Development Project.”

In reviewing the August 11, 2015 submittal, there seems to be no feasibility
analysis included with the amendment, and the County has provided no
communications to indicate that any such analysis has been required of KB
Home.

By failing to require appropriate treatment control BMPs as part of the off-site
road knuckle portion of the KB Project, and allowing discharges of pollutants
not treated to the MEP, the County has failed to implement its SUSMP
program as required by Provision D.1.d of Order R9-2007-001.

B. Summary of Potential Enforcement Options

Failure to address these violations may subject you to additional enforcement by the San
Diego Water Board or State Water Resources Control Board, including a potential civil liability
assessment of $10,000 per day of violation (Water Code section 13385) and/or any of the
following enforcement actions:

l Other Potentual Enforcement Optcons Appllcable Water Code Sectlon

| Cease and Desist Order | | Sections 13301-13303 ]’

| Cleanup and Abatement Order | Section 13304
Time Schedule Order | Sections 13300, 13308

Questions pertaining to this Notice of Violation should be directed to Christopher Means at
(619) 521-3365 or cmeans@waterboards.ca.gov. Written correspondence pertaining to this
NOV should be sent to sandiego@waterboards.ca.gov. In the subject line of any response,
please include “ cmeans:CW-813830."

Chiara ente (_3%-\

Senior Environmental Scientist,
San Diego Water Board

CMC:EB.cjm

HENRY ARARBANEL CHAIR | DAVID GIBSCN, EXECUIVE OFFILER
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Attachments:

Exhibit 1. Impacts to Waters of the USAWater of the State
Exhibit 2: Overview of Waters of the US/Waters of the State

Tech Staff Info & Use

Reg Measure ID
Party ID
Violation 1D
Place ID

387335
39617

995028
255223

HENRY ABARBANEL, CHAR | DAVID Gi8SON, EXECUTIVE OFTICER
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“Treatment control BMPs with a low removal efficiency ranking shall only
be approved by a Copermittee when a feasibility analysis has been
conducted which exhibits that implementation of treatment control BMPs
with high or medium removal efficiency rankings are infeasible for a
Priority Development Project or portion of a Priority Development Project.”

In reviewing the August 11, 2015 submittal, there seems to be no feasibility
analysis included with the amendment, and the County has provided no
communications to indicate that any such analysis has been required of KB
Home.

By failing to require appropriate treatment control BMPs as part of the off-site
road knuckle portion of the KB Project, and allowing discharges of pollutants
not treated to the MEP, the County has failed to implement its SUSMP
program as required by Provision D.1.d of Order R9-2007-001.

B. Summary of Potential Enforcement Options

Failure to address these violations may subject you to additional enforcement by the San
Diego Water Board or State Water Resources Control Board, including a potential civil liability
assessment of $10,000 per day of violation (Water Code section 13385) and/or any of the
following enforcement actions:
’ Other Potential Enforcement Options | Applicable Water Code Section
' Cleanup and Abatement Order | Section 13304
Cease and Desist Order : T—
Time Schedule Order _ | Sections 13300, 13308 |

Questions pertaining to this Notice of Violation should be directed to Christopher Means at
(619) 521-3365 or cmeans@waterboards.ca.gov. Written correspondence pertaining to this
NQV should be sent to sandiego@waterboards.ca.gov. In the subject line of any response,
please include “ cmeans:CW-813830."

C hlarga%en e; B

Senior Environmental Scientist .
San Diego Water Board

CMC.EB.cjm

Hi:NRY ARARBANEL CHAIR | DAVID GIBSCN. EXECUTIVE OFFICER
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Exhibit 2
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Civil Engineering - Environmental
. . o 2442 Second Avenue
San Disgo, CA 92101
Phone: 619.232.9200

Consultants, Inc. ! Fax: 619.232.9210

March 19, 2013

Ashley Gungle & Larry Hofreiter
County of San Diego

Planning and Development Services
5510 Overland Avenue, 3rd Floor
San Diego, CA 92123

Subject: Settlers Point Project No. PDS2013-STP-13-002
Updated Project Description

Dear Ms. Gungle and Mr. Hofreiter:

This letter is being submitted to inform you of an updated project description for the
Settlers Point project (proposed project). The proposed project is located near the
community of Lakeside in the County of San Diego, California. The project is located
within the metro-Lakeside Jamul Segment of the County’s Subarea Plan of the Multiple
Species Conservation Program (MSCP) and part of the MSCP Pre-approved Mitigation
Area (PAMA) or Biological Resource Core Area (BRCA). Attached to this letter is the
Biological Technical Report prepared by RC Biological Consulting (October 2005,
revised February 2006) and the subsequent Biological Letter Update prepared by REC
Consultants, Inc. (January 5, 2009). A summary of the results of each report is provided

below.
2006 BIOLOGY REPORT SUMMARY

As documented by the 2006 RC Biological Consulting report, the biological resources
onsite include three habitat types: coastal sage scrub, non-native grassland, and
developed. The coastal sage scrub habitat occurs in the northwest portion of the property
on northwest facing slopes. Plant species in this habitat area include flat-top buckwheat
(Eriogonum fasciculatum), coast sagebrush (Artemisia californica), white sage (Salvia
apiana), deerweed (Lotus scoparius) and broom baccharis (Baccharis sarothroides). The
non-native grassland onsite is dominated by non-native grasses including red-stem filaree
(Erodium cicutarium), cheeseweed (Malva parviflora), and black mustard (Brassica
nigra). Other species located in this habitat area include tocalote (Centaurea melitensis),
narrow-leafed filago (Filago gallica), rancher’s fiddleneck (Amsinckia menziessi), wild
radish (Raphanus sativus), miniature lupine (Lupinus bicolor) and scarlet pimpernel
(Anagalis arvensis). The developed habitat area contains several non-native species
including African fountain grass (Pennisetum setaceum), California fan palm
(Washingtonia filifera), Canary Island date palm (Phoenix canariensis), castor bean
(Ricinus communis), and tree tobacco (Nicotiana glauca).
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Ashley Gungle / Larry Hofreiter
Settlers Point PDS2013-STP-13-002

Page 2

A total of 87 plant species were observed onsite. Additionally, a total of 34 wildlife
species were observed onsite.

No state or federally listed plant or animal species were observed onsite. However, one
sensitive wildlife species, the Cooper’s hawk (Accipiter cooperii) was observed onsite.
The Cooper’s hawk is a federal and/or California Species of Special Concern. Although
a protocol survey for California gnatcatcher was not conducted onsite, the project site is
considered occupied by California gnatcatcher because a California gnatcatcher was
observed offsite on an adjacent property. A focused survey for the Quino checkerspot
butterfly was conducted in 2005 with negative results. Per the 2005 survey report results,
the potential for the Quino checkerspot butterfly to occur onsite was low due to the lack
of the butterfly’s main host plant, dwarf plantain (Plantago erecta). Two individuals of
purple owl’s clover (Castelleja exserta), a secondary host plant for Quino Checkerspot
butterfly, were found onsite. However, this would not be sufficient to support the Quino

checkerspot butterfly onsite.

In addition, three sensitive species were observed on an adjacent site. One sensitive
plant, San Diego sunflower (Viguiera laciniata), a Group D species was found. Two bird
species were also observed adjacent to the project site: the federally threatened and
California Species of Special Concern California gnatcatcher (Polioptila californica) and
California Species of Special Concern American kestrel (Falco sparverius).

Per the 2006 RC Biological Consulting report and based on the project description under
consideration at that time, implementation of the project would result in 100% impact to
the approximately 1.74 acres of coastal sage scrub, 18.7 acres of non-native grassland and
1.99 acres of developed land onsite. Additionally, offsite impacts to 0.11 acre of coastal
sage scrub, 0.63 acre of non-native grassland and 0.15 acre of developed land would

occur as a result of project implementation.

The 2006 RC Biological Consulting report indicated that mitigation land be purchased
through the Crestridge Mitigation Bank. Mitigation for a'1.85 acre impact to coastal sage
scrub would be achieved at a 1.5:1 ratio through the purchase of 2.78 acres of coastal
sage scrub habitat within a County approved mitigation bank. In addition, 19.33 acres of
non-native grassland ‘would be mitigated at a 0.5:1 ratio, for a total of 9.67 acres
purchased within a County approved mitigation bank. Potential impacts to sensitive
animal species would be mitigated by the habitat based mitigation in accordance with the
Biological Mitigation Ordinance (BMO). The loss of the developed habitat would not be
considered biologically significant. Implementation of these mitigation measures would

reduce impacts to below a level of significance. '
2009 BIOLOGY LETTER UPDATE TO PROJECT DESCRIPTION

In 2009, REC Consultants Inc., prepared a Biology Letter Update for the revised project.
The 2009 Biology Letter Update determined that for the updated Tentative Map, the 2006
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findings, impacts and mitigation recommendations remained largely the same. Therefore,
a new biological technical report was not warranted and no additional field work was
required. Due to a Boundary Adjustment and slight refinements in the engineering of the
site, habitat acreage calculations and impact amounts changed minimally between 2006

and 2009, and are described below.

It should be noted that the 2006 RC Biological Consulting report described the project
site total acreage as 22.4 acres, while the 2009 proposed Tentative Map project site
totaled 21.89 acres. This discrepancy occurred due to a Boundary Adjustment to the
southern-most project boundary between the Settlers Point project and the Los Coches
Self Storage and commercial site to the south (Document #2007-0758216). This
Boundary Adjustment document is attached to the 2009 letter for your reference. The
Boundary Adjustment accounts for the decrease in total site acreage of 0.51 acre between

2006 and 2009.

The 2006 RC Biological Consulting report described the proposed subdivision of the 22.4
acre Settlers Point site into three residential lots. The property was proposed to be
subdivided into one single-family residential lot, one HOA lot and one lot for a multi-
family condominium development. The proposed multi-family residential lot was
proposed to be developed with 233 condominium units, an active recreation area and

passive recreation areas.

The 2009 REC Consultants Biology Letter Update evaluated a proposed Tentative Map
that consisted of Assessor Parcel Numbers 397-210-17, 397-212-01, 397-291-02, 397-
291-15 through 18. The 2009 letter described the 21.89 acre Settlers Point Tentative
Map, which consisted of four lots proposed for future residential development. Of the
four residential lots proposed for Settlers Point, the largest was 7.19 acres and the
smallest was 3.92 acres. Grading of each of the pads was proposed to provide future
residential development potential. A total of 266 residential units were determined to be
possible given the zoning and density assigned to each of the lots. One additional 2.09
acre lot was reserved for the 60 foot wide public street (“Street A”) to access the project
from Hwy. 8 Business and to provide secondary access for the Brightwater Ranch (TM
5306) residential project to the northwest of Settlers Point. Street improvements were
proposed for Hwy. 8 Business, including stormdrains and five feet of public street
dedication. A 10 foot decomposed granite trail ran the length of the project’s access road.
The 2009 project also included offsite impacts due to fire clearing, frontage
improvements along Hwy. 8 Business, utility lines, and drainage structures.

Similar to the 2006 design, 100 percent of the project site was determined to be impacted
by the 2009 project development with the construction of flat pads, slopes, retaining
walls, access road, and stormwater and drainage improvements (earthen swales,

temporary siltation basins, etc.).

2009 habitat acreages and impact acreages are detailed in Table 1 below.
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Table 1. 2009 Project Habitats and Impacts

Habitat Type Total Acres Acres Mitigation Offsite
(Habitat Code) Acreage | Impacted | Impacted Ratio Mitigation

Onsite Onsite Offsite Purchase
Coastal Sage Scrub (32500) 1.69 1.69 0.47 1.5:] 3.24
Non-native Grassland (42200) 18.21 18.21 1.83 0.5:1 10.02
Developed (12000) 1.99 1.99 0.71 0 NA
TOTAL 21.89 21.89 3.01 13.26

The 2006 RC Biological Consulting report proposed mitigation to occur at the Crestridge
Mitigation Bank. However, the Crestridge Mitigation Bank no longer has any coastal
sage scrub or non-native grassland mitigation acreage available for purchase. Therefore,
the applicant would be required to purchase uptiered habitat there. For the 2009 project,
approximately 3.24 acres of Tier I habitat will be purchased in lieu of the coastal sage
scrub while 10.02 acres of Tier III habitat will be purchased in lieu of non-native

grassland habitat.

The January 5, 2009 Biological Letter Update was approved as part of the Settlers Point
Tentative Map (TM 5423 RPL3) by the County of San Diego Planning Commission on

February 10, 2012.
2013 UPDATED PROJECT DESCRIPTION

[n 2013, the project underwent further revisions. The 2013 project consists of Assessor
Parce] Numbers 397-210-17, 397-212-01, 397-291-01, 397-291-02, 397-291-03, and
397-291-15 through 17. The 2013 proposed project would include two additional
properties along the frontage of Hwy. 8 Business, making the total project acreage 26.37
acres. The proposed project would impact 100% of this acreage. No onsite preservation

of habitat is proposed.

The proposed project is located within Lakeside, California in the eastern portion of the
County of San Diego (Figures 1 and 2). The project site is located on the El Cajon USGS
7.5” Quadrangle in Sections 29 and 30 in Township 15 South, Range 1 East (Figures 1
and 2). Topography includes a hilltop and the majority of the site is on a southeast-facing
slope. Elevation onsite ranges from approximately 600 feet above mean sea level in the
southern portion of the site to approximately 740 feet above mean sea level.

The site is surrounded by residential development with a large undeveloped area to the
west. The properties are generally undeveloped; however, there is evidence of past
disturbance and development onsite including a curved, tree-lined driveway. The site is
dominated by a hill where a house was located, until its demolition in 2007, and its
associated slopes to the east and west. The properties located adjacent to Hwy. 8
Business have been disturbed over time with limited grading and the placement of gravel
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substrate. They are currently undeveloped. A newer residential housing subdivision is
located on the opposite side of the Hwy. 8 Business, south of the project site.

The proposed Site Development Plan for the 2013 project consists of 52 courtyard units
on Lot 1. Lots 2 and 3 would be combined into one mass graded pad so that the lot line is
realigned between Lots 2 and 3. Approximately 100 duplex units are proposed for this
pad. Lot 4 would consist of 32 duplex units. Courtyard and duplex units would provide
fenced, private rear yards. See Table 2, Figures 3 and 4.

No biological field work was deemed necessary for the analysis of 2013 project impacts,
which included the two additional properties fronting Hwy. 8 Business. The following
analysis is based on 2006 and 2009 habitat mapping associated with the Settlers TM and
was confirmed via aerial photography of the site (Google 2010). Onsite conditions have
not changed since 2009. It should be noted that offsite impact acreages have decreased
from 2009 amounts due to the addition of the two properties fronting Hwy. 8 Business.

Table 2. 2013 Project Habitats and Impacts

Habitat Type Total Acres Acres Mitigation Offsite
(Habitat Code) Acreage | Impacted | Impacted Ratio Mitigation
Onsite Onsite Offsite Purchase
Coastal Sage Scrub (32500) 1.69 1.69 0.31 1.5:1 3.0
Non-native Grassland (42200) 20.22 20.22 0.04 0.5:1 10.1
Disturbed (12000) 2.13 2,13 0.38 - NA
Developed (12000) 2.33 2.33 0.10 - NA
TOTAL 26.37 . 26.37 0.83 13.1

Mitigation for 2013 project impacts shall be the purchase of uptiered habitat at the
Crestridge Ecological Reserve. Approximately 3.0 acres of Tier I habitat will be
purchased in lieu of the coastal sage scrub and 10.1 acres of Tier III habitat will be

purchased in lieu of non-native grassland habitat.

Please contact REC Consultants, Inc. with any questions or concems regarding the
updated project description and the conclusions stated above.

Sincerely,

= 5 } I ] ) I
7 % ]

Elyssa K. ‘R-:Jb'e'i;fs‘och‘; e
Principal .»

s F B

Enclosures
cc: Stefan LaCasse, Quinn Communities

Dan Floit, Floit Properties
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Ciwl Engineering En\nronmentnl :
2442 Second Avenue —
-y San Dlego, (A 92101 ( ‘

Phone: 619.232.9200

f' "' B Fux: 619.232.9210

" January 5, 2009

Larry Hofreiter and Beth Ehsan
County of San Diego

Department of Planning and Land Use
5201 Ruffin Road, Suite B

San Diego, CA 92123

Subject: Settlers Point TM 5423, R05-004, S05-064, ER 05-14-009
Updated Project Description

Dear Mr. Hofreiter and Ms. Ehsan:

This letter is being submitted to inform you of an updated project description for the

21.89 acre Settlers Point project site located in Lakeside, San Diego County, California.

The proposed project is located near the community of Lakeside in the County of San

Diego. The project is located within the metro-Lakeside Jamul Segment of the County’s

Subarea Plan of the MSCP and part of the MSCP Pre-approved Mitigation Area (PAMA) C
or Biological Resource Core Area (BRCA). Please see the attached previously drafted

Biological Technical Report prepared by RC Biological Consulting (October 2005,

revised February 2006).

This 2006 report outlined biological resources onsite, the significance of impacts to those
resources, and mitigation requirements. The original findings, impacts and mitigation
recommendations remain largely the same and do not necessitate the drafting of a new
report. At this time, no additional field work will be conducted. The findings of the
report are summarized in this letter along with the new project description.

Please note that the 2006 RC Biological Consulting report described the project acreage
as 22.4 acres, and the current proposed Tentative Map is 21.89 acres. This discrepancy
exists because since 2006, there has been a Boundary Adjustment to the southern-most
project boundary between the Settlers Point project and the Los Coches Self Storage and
commercial site to the south (Document #2007-0758216). This document is attached for
your reference. This Boundary Adjustment accounts for the change in project acreage of
0.51 aere. .

Due to the Boundary Adjustment and slight refinements in the engineering of the site,

habitat acreage calculations and impact amounts have changed minimally. Please see the
table on page four of this letter for further clarification of habitat and impact acreages.

9::3 Printed on Recycled Poper  ~
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2006 BIOLOGY REPORT SUMMARY

As documented by the 2006 RC Biological Consulting report, the biological resources
“onsite include three habitat types: coastal sage scrub, non-native grassland, and
developed. The coastal sage scrub habitat occurs in the northwest portion of the property
on northwest facing slopes. Plant species in this habitat area include flat-top buckwheat
(Eriogonum fasciculatum), coast sagebrush (4rtemisia californica), white sage (Salvia
apiana), deerweed (Lotus scoparzus) and broom baccharis (Baccharxs sarothroides). The
non-native grassland onsite is dominated by non-native grasses including red-stem filaree
(Erodium cicutarium), cheeseweed (Malva parviflora), and black mustard (Brassica
nigrq). Other species located in this area include tocalote (Centaurea melitensis), narrow-
leafed filago (Filago gallica), rancher’s fiddleneck (Amsinckia menziessi), wild radish
(Raphanus sativus), miniature lupine (Lupinus bicolor) and scarlet pimpernel (4nagalis
arvensis). The developed habitat area contains several non-native species including -
African fountain grass (Pennisetum setaceum), California fan palm (Washingtonia

filifera), Canary Island date palm (Phoenix canariensis), castor bean (Rlcmus communis),
and tree tobacco (Nicotiana glauca).

A total of 87 plant species were observed onsite. Additionally, 34 wildlife species were
observed.

No state or federally listed plant or animal species were observed onsite. However, one
sensitive wildlife species, the Cooper’s hawk (Accipiter cooperii) was observed onsite.
The Cooper’s hawk is a federal and/or state species of concern. In addition, three
sensitive species were observed on an adjacent site. One sensitive plant, San Diego
sunflower (Viguiera laciniata), a Group D species was found. Two bird species were
observed: the federally threatened and California Species of Special Concern California
Gnatcatcher (Polioptila californica) and California Species of Special Concern American
kestrel (Falco sparverius). The California Gnatcatcher was observed offsite on an
adjacent property. Although a protocol survey for California gnatcatcher was not
conducted, the project site is considered occupied. A focused survey for the Quino
checkerspot butterfly was conducted in 2005 with negative results. Per the 2005 survey
report, the potential for the Quino checkerspot butterfly to occur onsite was low due to
the lack of the butterfly’s main host plant, dwarf plantain (Plantago erecta). Two
individuals of the secondary host plant were found onsite, purple owl’s clover (Castelleja

exserta); however, this would not be sufficient to support the Quino checkerspot butterfly
onsite.

Per the 2006 RC Biological Consulting report and based on the project description under
consideration at that time, implementation of the project would result in 100% impact to
the approximately 1.74 acres of coastal sage scrub, 18.7 acres of non-native grassland and
1.99 acres of developed land onsite. Additionally, offsite impacts to 0.11 acre of coastal
sage scrub, 0.63 acre of non-native grassland and 0.15 acre of developed land would
occur as a result of project implementation. The RC Biological Consulting report
indicated that mitigation land be purchased through the Crestridge Mitigation Bank.
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~ Mitigation for a 1.85 acre impact to coastal sage scrub would be achieved at a 1.5:1 ratio
through the purchase of 2.78 acres of coastal sage scrub habitat within a County approved
mitigation bank. In addition, 19.33 acres of non-native grassland would be mitigated at a
0.5:1 ratio for a total of 9.67 acres purchased within a County approved mitigation bank.
Potential impacts to sensitive animal species would be mitigated by the habitat based

mitigation in accordance with the Biological Mitigation Ordinance (BMO). The loss of .

the developed habitat would not be considered biologically significant. Implementation
of these mitigation measures would reduce impacts to below a level of significance.

UPDATED PROJECT DESCRIPTION

The project is located northwest of the intersection of Hwy. 8 Business and Los Coches
Road. The development of the site affects Assessor Parcel Numbers 397-210-17, 397-
212-01, 397-291-02, 397-291-15 through 17. The proposed project is located within
Lakeside, California in the eastern portion of the County of San Diego (Figures 1 and 2).
The project site is located on the El Cajon USGS 7.5’ Quadrangle in Sections 29 and 30
in Township 15 South, Range 1 East (Flgure 2). Topography includes a hilltop and the
majority of the site is on a southeast-facing slope. Elevation onsite ranges from
approximately 600 feet above mean sea level at the southern portion of the site to
approximately 700 feet above mean sea level.

The site is surrounded by residential development with a large undeveloped area to the
west. Current land uses onsite included a single famﬂy home which was demolished in
2007, a driveway and undeveloped land. The site is dominated by a hill where the house
was located and its associated slopes to the east and west. A proposed self storage project
is located directly to the southwest of the Settlers Point project (Los Coches Self Storage
S04-009), adjacent to Hwy. 8 Business. The site plan for the self storage project was
approved in late 2008. An undéveloped commercial site is located directly to the
southeast of the Settlers Point project. No development applications are pending on this
property at this time. All of these properties are under the same family ownership.

The 2006 RC Biological Consulting report describes the proposed subdivision of the 22.4
acre Settlers Point site into three residential lots. The property was proposed to be
subdivided into one single-family residential lot, one HOA lot and one lot for a multi-
family condominium development. The .proposed multi-family residential lot was

proposed to be developed with 233 condominiwm umits, an active recreation area and

passive recreation areas.

The proposed 21.89 acre Settlers Point project is now pursuing a Tentative Map with four
lots proposed for future residential development. Of the four residential lots proposed for
Settlers Point, the largest is 7.19 acres and the smallest is 3.92 acres. Grading of each of
the pads is proposed to provide future residential development potential. A total of 266
residential units may begpossible given the current zoning and density assigned to each of
the lots.
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One additjonal 2.09 acre lot is reserved for the 60 foot wide public street (“Street A”) to
access the project from Hwy. 8 Business and to provide secondary access for the
Brightwater Ranch (TM 5306) residential project to the northwest of Settlers Point.

Street improvements are proposed for Hwy. 8 Business including stormdrains and five
feet of public street dedication. A 10° decomposed granite (D.G.) trall runs the length of
the project’s access road.

The project also includes offsite impacts due to fire clearing, frontage improvements
along Hwy. 8 Business, utility lines, and drainage structures. At this time it is unknown if
Brightwater Ranch (TM 5306) will obtain its Tentative Map prior to Settlers Point.

Therefore, impacts resulting from a road knuckle on the property of Brightwater Ranch
are also included as offsite impacts.

As with the earlier project proposal, 100 percent of the site is proposed to be impacted by
the development by the construction of flat pads, slopes, retaining walls, access road, and
stormwater and drainage improvements (earthen swales, temporary siltation basins, etc.). '

Due to the change in project acreage resulting from the Boundary Adjustment and further

engineering refinements of the plan habitat acreages and impact acreages are detailed in
the table below.

Habitat Type Total Acres Acres Mitigation Offsite
(Habitat Acreage | Impacted | Impacted Ratio Mitigation
Code) Onsite Onsite ‘Offsite Purchase
Coastal Sage !

Scrub (32500) 1.69 1.6? 047 1.5:1 324
Non-native

Grassland 18.21 18.21 1.83 0.5:1 10.02
(42200)

Developed

(12000) 1.99 1.99 0.71 0 NA
TOTAL 21.89 21.89 3.01

The 2006 RC Biological Consulting report proposed mitigation to occur at the Crestridge
Mitigation Bank. Because Crestridge Mitigation Bank no longer has any coastal sage
scrub or non-native grassland mitigation acreage available for purchase, the applicant will
purchase uptlered habitat there. Approximately 3.24 acres of Tier I habitat will be
purchased in lieu of the coastal sage scrub and 10.02 acres of Tier III habitat will be
purchased in lieu of non-native grassland habitat.
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Please contact REC Consultants, Inc. with any questions or concerns regarding the new
project description. ' '

Elyssa K. Robertson
Principal
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County of San Diego
DEPARTMENT OF PUBLIC WORKS
JOHN L. SNYDER

5566 OVERLAND AVE, SUITE 2188
DIREGTOR SAN DIEGO, CALIFORNIA 92123-1295

(868) 694-2212 FAX: (858) 268-0461
Web Site: sdcdpw.org

DATE: 2/26/7¢

RE: GRADING PERMIT L. £2520(3 - LOGEMT~ 0000C

Dear Grading Permit Owner;

Pursuant to the requirements of Section 87.217 — “Pre-Construction Conferences” of the
County's Grading Ordinance, a pre-construction conference with the County Official is

required prior to commencement of any grading, clearing, or other associated work
under this permit.

Please call Private Development Construction Inspection at (858) 694-3165 to contact
your assigned inspector and schedule the pre-construction conference at an agreeable
time. All requests for meeting need to be at least 48 hours in advance.

For requests to waive the pre-construction conference, please contact the Senior Civil
Engineer, Glen Gundert, at (858) 694-3172 or John R. Thomas, at (858) 694-2841.

Sincerely,
Derekt B. Gade
Derek R. Gade, P.E. o

Public Works Manager
Private Development Construction Inspection

Kids e The Environment e Safe and Livable Communities



County of San Diego

DEPARTMENT OF PUBLIC WORKS
JOHN L. SNYDER
6665 OVERLAND AVE, SUITE 2188
DIRECTSR SAN DIEGO, CALIFORNIA 92123-1295

(868) 684-2212 FAX: (853) 268-0461
Waeb Site: sdedpw.org

To all Permit Holders and Supervising Engineers of approved “L" grading permits with
5,000 cubic yards or more of proposed grading:

Please note the Department of Public Work's policy regarding submission of supervised
engineer's report of grading activities. Weekly reports are required during grading operations
when moving more than 200 cubic yards of material per week. When moving less than 200
cubic yards of material per week, monthly reports are required until all punchlist work Is
completed and “record plans” are submitted. Please utilize the following guidelines for
submission of these reports: '

Weekly: Reports are to cover the entire workweek, starting on Sunday and ending on
Saturday. Reports are due no later than the Wednesday following the week for which you are
reporting. Private Development Inspection Office Hours are Monday — Friday 7am —~ 4 pm.

Monthly: Reports are to cover the entire month, starting on the first day of the month and
ending on the last day of the month. Monthly reports are due no later than the 15™ day following
the month for which you are reporting.

Transltion: When you are transitioning from weekly to monthly reporting you must notify and
receive concurrence from the DPW inspector. Your first monthly report begins the Sunday
following your last weekly report and ends on the last day of the month. Monthly reports are
due no later than the 15" day following the month for which you are reporting.

Your timely submission of these reports is greatly appreciated. Failure to submit reports by the
date due may result in administrative action and possible fines. Reports can be faxed to (858)

694-2354 or emailed to GRADING@SDCOUNTY.CA.GOV Please include your permit number
and the dates covered on your report in the subject line or body of email. If you have any

questions or need additional information, piease contact Ingrid Stichter, Engineer Technician | at
(858) 694-3165. '

Sincerely,

Dench B, Gade

Derek R. Gade, P.E.
Public Works Manager
Private Development Construction Inspection

Kids e The Environment e Safe and Livable Communities






COUNTY OF SAN DIEGO
E UEG DEPARTMENT OF PUBLIC WORKS
T el et PRIVATE DEVELOPMENT CONST.
Lordd Usa & Environment Group INSPECTION
5510 QVERLAND AVE, SUITE 210
SAN DIEGQ, CALIFORNIA 92123-1239
(858) 694-3165 FAX: (858) 694-2354
: GRADING PERMIT
| Grading Permit Major
DATE ISSUED: 02/26/2014 TRUST ACCOUNT NO.: PERMIT NO.: PDS2013-LDGRMJ-00006
EXPIRATION DATE: 02/26/2017 2008224-D-01632 '
APPLICANT: ENGINEER QF WORK: - FINANCIALLY RESPONSIBLE:
Hunsaker and Assoclates
FLOIT DAN Raymond Martin FLOIT DAN
3565 7TH AVE*SAN DIEGO CA\ 9707 Waples St 3565 7TH AVE*SAN DIEGQ CA\
SAN DIEGO, CA 92103 858 558-4500 SAN DIEGO, CA 92103
619 294-3350 rmartin@hunsakersd.com 619 294-3350
dan@floit.com dan@floit.com
JOB LOCATION:
[APN (PRIMARY): 397-210-17-00 —| IGPS COORD.: —|
Quantities: CY CUT: 294933 CY IMPORT
CY FILL: 294933 CY EXPORT: 0
INOI (WDID):: ¢ 37¢ 3G OO 61
DETAILED DESCRIPTION:

Area; Lakeslde - Proposed Use of Graded Site: Subdivision - Emergency Contact: Stefan La Casse 760 942-9991 - Issuance of
Grading Permit approved by Ed Sinsay, DPW Project Managsr on 2/26/14

SPECIFIC CONDITIONS:

GRADING SHALL CONFORM TO APPROVED GRADING PLANS. THE ISSUANCE OF THIS GRADING PERMIT DOES NOT
AUTHORIZE THE APPLICANT FOR SAID PERMIT TO VIOLATE ANY FEDERAL, STATE, OR COUNTY LAWS, REGULATIONS OR
POLICIES, INCLUDING, BUT NOT LIMITED TO THE FEDERAL ENDANGERED SPECIES ACT, THE STORMWATER QUALITY
ORDINANCE OR AMENDMENTS THERTO,

Notlfy Construction Inspection at (858) 694-3165 24 hours In advance of beginning any portion of the work, completion of work, backfill
or concrete pour, and otherwise as required by the Director of Public Works.

Permit No. PDS2013-LDGRMJ-00006 Page 10of6



| hereby acknowledge that | have read the applicatlon and state that the information | have provided is correct. | agree to
comply with all County Ordina es and State regulp$ions regarding excavating and grading, and with the provisions and

conditions of any permit Issugg pfrsuant to thls 3
. Date: J "';6’/‘{

This permit is governed by Divislon 7, Title 8 of the San Diego County Code of Regulatory Ordinances.
County of San Dlego, Director of Public Works by: C/g A~ Q"_\.Dale: @l 7__,@[ { ‘f'

Signature of Owner/Agen&




§-

0190 mn NVid ONIGYED ASVNNTERd

Mol
[S

E
-
r.ﬂL
= )
5y 2
33 =
fr =
,mn.ml
S |
sl w3
53 £2
Y
§ 35
8 3
£ g

|
> AREE 3,
E e =
w2
B
i)
AR
T

Py —t. it
o,

|

i Y
.

‘h{ﬂ,ﬂl&s«w ¥ S
S

v 3
)
<
2L

L

. v_‘\\\\ \vw A\ \ \
L 'ON 1OVHL ODIIa NVS 0 ALNNOD
INIOd SHFULIZS HO- NV Id ONIQVHO AHYNINMSH

Eve
]

v
P

L

RSP s [
..lv.uh.u: N EVaR NS

//

|
P &\\

)

)

.

S
DI

RS




PRELIMINARY GRADING PLAN FOR: SETTLERS POINT
COUNTY OF SAN DIEQO TRACT NO. TM 5423 RPL3
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VICINI'!;Y MAP

NEMEST NTERSETTION IS 5854 ABAY AT LOS COOHES ROAD AMD HIGHRY 8
THOMAS GUIDE PG 12D, SICTION C-7

SAN DTG0, CA R2121-2974
(815) 3566136

DEFENSE OF LAWSUITS AND INDEMNITY

ACTE OR ACANST THE COUNTY, TS TFEIRS IMPLOYIES TO ATIACK. SIT ASDE. [

Y N THE QIFDNSE
SOLAR ACCESS CERTIFICATE
1 DICLARE THAT THES GRAGIND PLAY MAS PRCSIRVED A MINBARI OF ONE
HUNORED SO FT. OF SOLAR FOR LOT CREATED BY Tres'
SUBDASIDN PURSUANT TO SECTION 81.401 () OF THL SUSDNEION
CREMGITE
TR L e RCE 8%
or. /14
IMPORTANT NOTICE

SHEET INDEX

ATTE & Y P sar
FTTONT DEUALS & NOTT  DEIT 3-3
MASS GRADL PLAT DIt a3
ERCZON CONISER, FLAN WOS SeTT T
nosTH Cowmmy, M DT Ao
ST DR PN BT bo-rd

SETTLERS POINT

COUNTY OF SAN DIEGO TRACT NO. 5423 RPL

MASS GRADING PLANS FOR:

LEGEND:
sowwar__ e A
PROPERTY LPE_______
stow ome o —g— =
07 MABER i2
ST MR

KEY MAP

SEALE: 17=200°

— LT PegRTEY. HOIE:
70 VERSY THE LOCATION OF ALL
ATORESS: J0ES TN AN EXTSTING FACRITIES PROR TD CONSTRUCTION AND
PROTECT AL FACIUTES DURING
S0 BECO, G4 2H0)
Ao o 14) 24-2350

Countr, DEcEMSER #, 2007,
3723015 MT-3EI-1; P-39)

W R
A W - 18T

WORK TO BE DONE

STANDARD SPECIFICATIONS

2

DOCLAENT MO 768842 FiED OCTORR 22, 1599.

STAMOARD SAICYICANONS FOR FUBLE WORKS CONSTRUCTION
WWI REGIONAL AND SAN [RE00 SUPPLEMENT

FUBLIC WORKS CONSTRUCTION, AND PIR THI SAN DETO COUNTY
CRAING ORCIMANTE.

1999 STANDARD SPELWL PROVSIONS FOR SENALS LEHTING
AND THE OTY OF ELECTRICAL SYSTIMS OF SAN DETO,

1 CASORSA DIPWTMENT OF TRMSPORTATEN, MANLAL OF
TRVFIC_CONTROLS FOR CONSTRUCTION AND MABTINANCE — WORK
%'(uﬂmmnmm SNARY 24,

2. CALFORSA DEPARTMENT
PLNEL ARY 1897, D-84

STANDARD DRAWINGS

COUMTY OF SAN DEEGO STANDARD DRANBIS, APWL 2008
EDMON

SOURCE OF TOPOGRAPHY:

ACBERT J. LUND & ASSDCIATES FLOBN ON DECOEER 10, 2012

HYDROLOGY, RAULIC REPORT:

SETTLERS POINT DRAINAGE STUDY PREPARED FUR FLOIT PROPERTIES
DATED sy 35, 2013

TRAFFIC CONTROL NOTE
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TOWACE DO
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PO -l —
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SEE DETAL SMEET 5
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GENERAL NOTES
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W EEO GAS & QUTTRS
et n g
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-zt
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oo DATE:

. B RCE

S s S

DECLARATION OF RESPONSIBLE CHARGE COUNTY APPROVED CHANGES
] wOoRE Fom B

o RO

.. 8.0, INC.

HUNSAKER & ASSOC

PHONE: (858) 558 — 4500

ENGINEER:
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John J. Lormon (Bar No. 74720)
Walter E. Rusinek (Bar No. 148438)
PROCOPIO, CORY, HARGREAVES
& SAVITCH LLP

525 B Street, Suite 2200

San Diego, California 92101
Telephone: 619-238-1900

Facsimile: 619-235-0398

Attorneys for KB HOME
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION
IN THE MATTER OF: DECLARATION OF KURT

BAUSBACK
COMPLAINT FOR ADMINISTRATIVE CIVIL
LIABILITY NO. R9-2016-0092 AGAINST

KB HOME, SETTLER’S POINT PROJECT,
LAKESIDE, CALIFORNIA

I, Kurt Bausback, declare:

1. I currently am Director of Forward Planning for KB Home, Inc. (“KB”). As part of
my job, I oversaw the development of the Settler’s Point residential project (“Project”) on property
in Lakeside, California (“Property”).

2. This declaration is submitted in support of KB’s opposition to the San Diego
Regional Water Quality Control Board’s Complaint for Administrative Civil Liability (“ACL").
All the facts testified to below are within my personal knowledge except those matters stated upon
information in belief, and with respect to those matters I believe them to be true. If called as a
witness, | could and would competently testify to these matters.

3. I have over 27 years of experience in the construction industry in California. [ have
been employed by KB for a total of 11 years. During my career, I have worked on over 100

residential developments throughout southern California.
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4. As a homebuilder, KB generally seeks to delay closing on a property until a project
has been fully entitled so that construction of residences can begin as soon as possible. That limits
development risks and carrying costs, and makes it important to ensure that all entitlements have
been obtained prior to the purchase.

5 Prior to purchasing the Property, | met with the County of San Diego staff to
confirm that the residential Project had all of the required entitlements that would allow KB to
begin grading the Property. These entitlements included an approved Tentative Map, all the
required environmental reviews and approvals under CEQA and other laws, all environmental
agency permits, an approved grading plan and grading permit (which included storm drain
improvements) and that the required environmental mitigation credits had been provided. The
County confirmed that all required approvals had been obtained for the Project and that KB could
be substituted as the permittee on the approved grading permit after it acquired the Property.

6. Because environmental permitting is a complicated process, KB’s standard
operating procedure is to hire a qualified, third-party environmental consultant to confirm that all
required permits and approvals have been obtained for a project. Because [ am not an expert on
environmental regulatory issues, that third-party expert provides me with a due-diligence
assessment of a potential project.

7 For this Project, KB retained Mr. Barry Jones and Helix Environmental Planning to
conduct a due-diligence assessment of the property and the Project. KB has used Mr. Jones to
conduct such reviews of environmental issues for potential KB projects for many years, and KB
has relied on his experience and judgment in determining whether to pursue various projects due to
potential environmental issues he has identified.

8. KB pursued the purchase of the Project and the Property based on the seller’s
representations that all entitlements had been obtained, and on KB’s discussions with the County,
To confirm KB’s that the Project had all approvals needed, Mr. Jones and Helix conducted further
due diligence to ensure that no additional environmental approvals were required. The due-
diligence letter from Mr. Jones to me dated May 9, 2014, confirmed that no additional approvals

were required and that there were no jurisdictional waters that would be affected by the Project.

=T
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9. KB does not do its own grading, but hires qualified contractors to perform that
work. Those contractors rely on the issued grading permit and the approved Grading Plans to
determine what measures need to be taken to identify the limits of the allowed grading and any
other conditions on the work.

10.  Prior to the start of grading for the Project, KB and the grading contractor met with
an inspector from the County to discuss the limits and conditions on the grading work in the
approved Grading Plan. The County Inspector was on the site each day during the construction of
the road knuckle to ensure that the grading and installation of the storm drains was completed in
accordance with the County-approved Grading Plan.

11. Based on KB's records, the grading began on December 5, 2014, and finished on

January 13, 2015. The storm drain was installed by February 3, 2015, and the headwall by

February 6, 2015. All slopes for the road knuckle were stabilized in accordance with the Grading
Plan by February 17, 2015.
I declare under penalty of perjury under the laws of California that the foregoing is true and

correct. Executed this 5% day of July, 2016, in San Diego, California.

Kurt Bﬁusbgy
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John J. Lormon (Bar No. 74720)
Walter E. Rusinek (Bar No. 148438)
PROCOPIO, CORY, HARGREAVES
& SAVITCH LLP

525 B Street, Suite 2200

San Diego, California 92101
Telephone: 619-238-1900

Facsimile: 619-235-0398

Attorneys for KB HOME

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

IN THE MATTER OF: DECLARATION OF BARRY JONES

COMPLAINT FOR ADMINISTRATIVE CIVIL
LIABILITY NO. R9-2016-0092 AGAINST

KB HOME, SETTLER’S POINT PROJECT,
LAKESIDE, CALIFORNIA

I, Barry Jones, declare:

1. I currently am the principal environmental consultant for Sweetwater Environmental
Biologists, Inc. (“Sweetwater”) located in San Diego County, California. Sweetwater provided
environmental consulting services to HELIX Environmental Planning, Inc. (HELIX) related to KB
Home, Inc.’s (“KB”) Settler’s Point residential development project (“Project™).

2, This declaration is submitted in support of KB’s opposition to the San Diego
Regional Water Quality Control Board’s Complaint for Administrative Civil Liability (“ACL"),
All the facts testified to below are within my personal knowledge except those matters stated upon
information in belief, and with respect to those matters I believe them to be true. If called as a
witness, I could and would competently testify to these matters.

3. T have more than 30 years of environmental consulting experience in southern
California. For the last 20 years I have been a senior biologist and project manager overseeing a

variety of projects, including field investigations, preparation of biological technical reports for a
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wide range of projects under the California Environmental Quality Act (“CEQA”) and National
Environmental Policy Act (“NEPA”), and the processing of permits through various agencies.
This work has involved both public and private projects and a range of various sizes of projects
from small projects to master plans in excess of 25,000 acres.

4. My work has included interaction with local, state, and federal officials in relation
to permitting under Sections 401 and 404 of the Clean Water Act, Section 1600 of the California
Fish and Game Code, and the Federal Endangered Species Act and its California counterpart. I
have processed more than 50 projects through the Section 404 permit and Section 401 water
quality certification processes, and I have developed and implemented numerous wetland
mitigation plans. I also have successfully created mitigation and conservation banks throughout
southern California.

. I became involved with the Project in April of 2014 when HELIX was asked by KB
to assess whether the previous owners of the Settler’s Point property (“Property”) had obtained the
needed environmental approvals to construct the Project and whether the mitigation for the impacts
of the Project identified in the CEQA documents prepared by the County of San Diego (“County”)
had been satisfied. That assessment was to be taken as part of KB’s due diligence prior to
purchasing the Property.

6. As part of the due-diligence assessment, I reviewed documents prepared during the
CEQA and County permit approval processes as well as previous reports assessing the biological
resources on the Property and potential Project impacts to those resources. Neither the previous
biological assessments prepared by the seller’s biologist, nor the Mitigated Negative Declaration
prepared by the County identified jurisdictional waters of the United States (“WUS”) or waters of
the State (“WOS”) on the Property that would be impacted by the construction of the Project. As
part of this process, the site was inspected by Jasmine Bakker of HELIX, who is a biologist
qualified to make these determinations. Her post-inspection report confirmed that there were no
jurisdictional waters of the United States (““WUS”) or waters of the State (“WOS”) on the Property

that would be impacted by the construction of the Project.
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7. Based on this review, I wrote to Mr. Kurt Bausback of KB a letter dated May 9, 2014
with these findings.

8. I was not involved in the neighboring Brightwater Ranch project and was unaware of
any studies that were performed on that project.

9. On July 1, 2015, ] attended a meeting at the Property with representatives of the
Regional Board, the Army Corps of Engineers (“Army Corps”), the County, Helix and KB to
discﬁss the construction of the road knuckle.

10. During that meeting, the history of the Project was discussed, including KB’s due
diligence review of the property prior to the purchase of the Project, the relationship to the
Brightwater Project (ir.lcluding the HELIX delineation), as well as next steps going forward.

11. On August 13, 2015, the Regional Board issued a notice of violation (“NOV”) to
KB.

12. In an effort to cooperate with Regional Board staff, | responded to a request from staff
asking the depth of the material placed to construct the road knuckle. I told them that the material
was approximately 12 feet deep. Based on that estimate of the depth of the material used in the
overall construction of the road knuckle, the Prosecution Team has alleged in the ACL and in the
Technical Analysis accompanying the ACL (“TA”) that KB placed 350 cubic yards (or 9,450 cubic
feet) of fill into the ephemeral drainage.

13. The Proseéution Team converted the 350 cubic yards of solid material into 70,691
gallons by multiplying 350 cubic yards times the conversion factor of 202 liquid gallons per cubic
yard. That conversion was improper because it converts a dry material using a conversion factor
applicable only to liquids.

14. The Prosecution Team’s attempt to convert solid material into liquid gallons is
improper. The amount of construction materials such as those used to build the road knuckle is
never referred to in terms of “gallons.”  People in the construction or other industries that use
such materials do not refer to such solid materials in terms of “gallons” and neither do regulatory

agency personnel. The term “gallons™ is only used to refer to liquid volumes.
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15. Based on my experience with and understanding of the rules implementing the Clean
Water Act, the Army Corps only regulates activities in a WUS under Section 404 of the Clean
Water Act if those activities impact the area below the ordinary high water mark (“OHWM?”). The
area below the OHWM is the only area which is subject to jurisdiction under the Clean Water Act.

16. Based on my review of photographs of the ephemeral drainage taken by HELIX in
November of 2014 as part of its delineation work on the Bridgewater Project, before the road
knuckle was constructed, as well as my visits to the site after the fill had already occurred, I
calculated that the OHWM of the ephemeral drainage was approximately 1 to 3 feet deep. I
consider that range to be a conservative estimate that likely overestimates the actual depth of the
high water flow during an “ordinary” storm event.

17. I provided my calculation of the OHWM of the ephemeral drainage to the Prosecution
Team and Regional Board staff.

18. Using an OHWM of between 1-3 feet as the depth depending on the location within the
channel, and multiplying that depth times the area of 0.018 acres impacted by construction of the
road knuckle, the total amount of the area below the OHWM was approximately 1,297 cubic feet.
Using the Regional Board’s own faulty method of converting that amount of cubic feet into liquid
gallons, the amount equals only 9,702 gallons.

19. In my experience, a PID is often used by a project proponent as a way to obtain a quick
agreement with the Army Corps on the scope of WUS on a site. Such an agreement with the Army
Corps can expedite the permitting process for a project.

20. In my experience, if there is a disagreement over the amount of WUS that may be
impacted, the Army Corps can prepare a formal approved jurisdictional determination to inform the
project proponent if a Section 404 permit is required. Unlike a PJD, an approved jurisdictional
determination can be appealed administratively and in court.

21. In my experience, a PJD often is used if it is possible that a proposed project will be
eligible for a nationwide permit (“NWP”). The NWP program is a general permit program
developed by the Army Corps to expedite the permitting process for proposed projects that the

Army Corps has determined pose little harm to the environment on both an individual and a

-4-
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cumulative basis. A NWP is a faster and less-costly permit to obtain than an individual Section
404 permit.

22. Based on the 0.018 acre and 278 linear feet of the ephemeral drainage in which the
road knuckle was installed, the construction would have been eligible for NWP 29. NWP 29
authorizes the fill of up to 0.5 acre for residential developments and ancillary facilities such as
roads. The allowed 0.5 acres is nearly 30 times more area than the 0.018 acres at issue in this
matter. The 278 linear feet of the ephemeral drainage also is less than the 300 linear feet allowed
under NWP 29.

23. Because the ephemeral drainage is not a traditional navigable water (TNW), a
relatively permanent water (RPW), or a wetland, the ephemeral drainage would be considered a
WUS only if the Army Corps presents evidence showing that the ephemeral drainage has a
“significant nexus” to a TNW.

24. Based on my experience, the process of proving that an ephemeral drainage has a
significant nexus to a TNW requires field work and other analyses of various biological, chemical
and physical factors of the ephemeral drainage. I am not aware that any such work has been
completed by the Army Corps or any other agency concerning the ephemeral drainage.

25. Based on my experience with the Regional Board concerning similar construction
activities, the amount of mitigation that would have been required to obtain a Section 401 water
quality certification would have been approximately 0.036-0.054 acres.

26. I also have reviewed the beneficial uses that have been applied to the ephemeral
drainage in the Basin Plan through application of the tributary rule. Based on my knowledge of the
ephemeral drainage and my experience with similar water courses, it is my opinion that the
drainage cannot physically support the beneficial uses identified as IND, REC 1, REC 2, or
WARM because there is not sufficient water flow in the ephemeral drainage to support any of these
uses. It is also my opinion that there is not sufficient water in the ephemeral drainage to support

the WILD designation.
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I declare under penalty of perjury under the laws of California that the foregoing is true and

correct. Executed this 5 th day of July, 2016, in San Diego, California.

Bana,’)l. Jones

6. L L.
U
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HELIX Environmental Planning, Inc.
7578 El Cajon Boulevard

Suite 200

La Mesa, CA 91942

619.462.1515 tel '

619.462.0562 fax Environmental Planning

www. helixepi.com

May 9, 2014 KAB-199

Mr. Kurt Bausback

KB Home

36310 Inland Valley Drive
Wildomar, CA 92595

RE: Due Diligence Assessment for the Settler’s Point Project, Community of Lakeside,
County of San Diego, California.

Dear Mr. Bausback:

HELIX Environmental Planning, Inc. (HELIX) conducted a Due Diligence Assessment of the
Settler’s Point project site located in the community of Lakeside in the unincorporated portion of
the County of San Diego, California.

This assessment is based on a site reconnaissance on May 5, 2014 by HELIX Biologist Jasmine
Bakker, and a review of project files provided by KB Home and regional planning documents.
The focus of this assessment was to confirm that no significant changes or biological issues have
occurred since project approvals and there are no constraints to development.

FFiles reviewed include:
 CEQA Initial Study for Settler’s Point; TM 3100 5423; ER 3910 05-14-009

(County 2012a)

e Mitigated Negative Declaration (MND) for Settler’s Point; TM 3100 5423; ER 3910 05-
14-009 (County 2012b)

o Settler’s Point TM 5423, R05-004, S05-064, ER 05-14-009 Updated Project Description
(REC Consultants, Inc. 2009)

e Habitat Map — Settler’s Point - TM5423 (REC Consultants, Inc. 2013)



Letter Report to Mr. Kurt Bausback Page 2 of 4
May 9, 2014

PROJECT LOCATION

The project site is located in the unincorporated community of Lakeside in San Diego County, in
Sections 29 and 30, Township 15 South, Range 1 East of the El Cajon USGS 7.5-minute
topographic quadrangle. Specifically, the project site is located northwest of Interstate (I-) 8 and
[-8 Business Loop, southwest of L.os Coches Road, and east of the Terrace View trailer park and
adjacent undeveloped property.

EXISTING CONDITIONS

Ms. Bakker reviewed the vegetation mapping provided (REC 2009, 2013) based on work done in
2008 to determine if any significant changes in vegetation have occurred since that vegetation
mapping effort. However, a complete revision to the vegetation mapping of the site was outside
the scope of this due diligence assessment. The site primarily consists of an unpaved road
leading from the southeastern perimeter to a previously developed hilltop (single-family
residence was demolished in 2007) that gently slopes towards the southeast and northwest.
Vegetation communities present comprise disturbed Diegan coastal sage scrub, non-native
grassland, disturbed habitat, and developed land.

Non-native grassland characterizes most of the site, occurring mostly southeast of the developed
hilltop. Non-native grassland is a sensitive habitat requiring mitigation and is categorized as a
County MSCP Tier 1] habitat.

While the Diegan coastal sage scrub (DCSS) mapped previously on site in the northwestern
portion of the property on the other side of the hill has already been cleared, a small finger of the
site previously mapped as non-native grassland and/or disturbed habitat is recovering to what we
would map as DCSS. This area is very disturbed and comprises mostly California buckwheat
(Eriogonum fasciculatum) and broom baccharis (Baccharis sarothroides), with an occasional
California sagebrush (Artemisia californica). This area totals approximately 1.3 acre. DCSS isa
sensitive habitat requiring mitigation and is categorized as a County MSCP Tier Il habitat. The
project was previously approved with these areas not being mapped as DCSS, and the updated
mapping completed in 2013 by the project biologist, REC, did not modify this area to DCSS.
We are assuming that the County is still considering these areas as non-native grassland and
disturbed areas.

Disturbed habitat mapped previously is located at either corner along the southern perimeter that
border 1-8 Business Loop. The soils in this area have been heavily disturbed, contain a lot of
gravel or are devoid of vegetation, and/or are sparsely vegetated with non-native plant species.
The total area of disturbed habitat in these locations has decreased due to the emergence of
native shrubs and non-native grasses in recent years; however, a portion of non-native grassland
along the eastern perimeter appears to have been impacted (degraded to disturbed habitat) by an
adjacent residence.

HELIX

Environmental Pianning



Letter Report to Mr. Kurt Bausback Page 3 of 4
May 9, 2014

Developed land comprises the previously demolished residence currently composed of
ornamental vegetation, debris (including dead plants), and a stone retaining wall. It also includes
the unpaved road leading from the southeastern perimeter to the demolished residence, and has
been expanded from what was mapped previously to include an adjacent cleared area along the
western perimeter and the row of dead trees bordering the road that have been cut down and left
in place.

No potentially jurisdictional arcas were observed within the project area. No signs of recent
surface flow, no definable bed and bank or ordinary high-water mark, and no presence of
wetland or riparian vegetation sufficient to constitute habitat were observed. Based on our
assessment, there were no areas that could be considered jurisdictional under either U.S. Army
Corps of Engineers (USACE) or California Department of Fish and Wildlife (CDFW)
regulations.

No populations of sensitive plant species were identified on site during this assessment, nor
during earlier surveys (REC 2009). The potential for sensitive plant species is low given the
site’s disturbed nature and past negative survey results.

No sensitive animal species were observed during this assessment, although a Cooper’s hawk was
observed on site in 2006 (REC 2009). There is very little potential for any sensitive animal
species that would constrain development to occur in the project site because of the lack of
suitable native habitat and amount of disturbance.

PROJECT CONDITIONS AND MITIGATION REQUIREMENTS

Potential biological constraints for development of the site include the presence of sensitive
upland habitat (i.e., coastal sage scrub and non-native grassland) and grading restrictions
associated with the Migratory Bird Treaty Act (MBTA). Both are briefly described below.

The project’s MND listed mitigation measures for impacts to biological resources that affect the
timing of construction activity and identify mitigation of habitat. Condition B-1 states:

“Restrict all brushing clearing and/or grading such that none will be allowed within 300 feet of
coastal sage scrub habitat during the breeding season of the California gnatcatcher. This is
defined as occurring between March 1 and August 15.”

The sage scrub in the northwestern corner of the site and immediately offsite has been cleared
but there is sage scrub immediately adjacent to the cleared habitat. The County will likely
restrict grading on site because of the sage scrub habitat that occurs immediately offsite. The
sage scrub that is developing in the southwestern portion of the site was not previously mapped
as part of project approvals and because of its small size and disturbed nature should be able to
be cleared without further review.

HELIX

Enviconmental Planming



Letter Report to Mr. Kurt Bausback Page 4 of 4
May 9, 2014

Mitigation for impacts to Dicgan coastal sage scrub is addressed in Condition B-2 which requires
purchase of 3.24 acres of Tier T or Tier II habitat either at a CDFW approved mitigation bank or
providing conservation in a Biological Resource Core Area. Condition B-3 requires purchase of
10.02 acres of Tier 11l habitat either at a CDFW approved mitigation bank or providing
conscrvation in a Biological Resource Core Area.

A total of 3.24 acres of Tier [ habitat and 10.02 acres of Tier IIl habitat were purchased on
February 6, 2014 from the Crestridge Mitigation Bank. This fulfills Conditions B-2 and B-3.

In addition to Condition B1, potential direct impacts to nesting bird species are not allowed
under the Migratory Bird Treaty Act. Brushing and tree removal conducted outside of the
breeding season of most bird species (general breeding season, including for raptors, is
Janvary [5 to August 31) would avoid these impacts.

The only potential constraint to development would be the requirement to avoid grading within
300 feet of Diegan coastal sage scrub between March 1 and August 15, Although the condition
is not clear, I am assuming this includes habitat that occurs offsite to the northwest. The area
mapped as non-native grassland and disturbed habitat that is developing into DCSS would only
be a constraint if the County were to determine that site conditions had changed from what was
reviewed and approved in 2012.

Please let me know if you have any questions.

Sincerely,

I Jones
Semor Consultthg Biologist

HELIX

Fovironmentai Planning
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Ocampo, Hazel

Subject: FW: KB Home Documents (NOV No. R9-2015-0120)
Attachments: Receipt Notification: DOCS-#2332983-v1-KB_Home_Documents.PDF RE: KB Home
Documents (NOV No. R9-2015-0120)

From: Means, Christopher@Waterboards [mailto:Christopher.Means@waterboards.ca.gov]
Sent: Friday, September 11, 2015 10:40 AM

To: Ocampo, Hazel; Clemente, Chiara@Waterboards

Cc: Lormon, John J. .

Subject: RE: KB Home Documents (NOV No. R9-2015-0120 )

Thank you Hazel.
Regards,

Chris

From: Hazel.Ocampo@procopio.com [Hazel.Ocampo@procopio.com]
Sent: Friday, September 11, 2015 10:39 AM

To: Means, Christopher@Waterboards; Clemente, Chiara@Waterboards
Cc: john.lormon@procopio.com

Subject: KB Home Documents (NOV No. R3-2015-0120 )

You have received 1 secure file from Hazel.Ocampo@procopio.com.

Use the secure link below to download.

Dear Chris and Chiara,
The information to assist with your investigation of KB Home is available to download at the link below:

(1) The field notes and inspection report from the Helix Environmental Planning employee (Ms. Jasmine Baker)
related to the site inspection in the spring of 2014;

(2) Documentation that was provided to Ms. Bakker prior to the inspection of the site regarding the scope of the
project; and

(3) Contracts and correspondence (including emails) between Pulte Homes and KB Home related to the easement
and grading/construction of the “knuckle”.

Please don't hesitate to contact John Lormon or me should you have any questions or comments.
All the best,

Hazel

Secure File Downloads:
Available until: 09 March 2016
Click link to download:

DOCS-#2332983-v1-KB Home Documents.PDF
79.10 MB, Fingerprint: 60660a327013e€020011c5942ef164514 (What is this?)




Ocampo, Hazel

From: naomi kaplowitz@waterboards.ca.gov

Sent: Thursday, September 10, 2015 10:10 AM

To: Ocampo, Hazel

Subject: Receipt Notification; POCS-#2332983-v1-KB_Home_Documents.PDF RE: KB Home

Documents (NOV No. R9-2015-0120)

Your files have been received by naomi.kaplowitz@waterboards.ca.gov
10 September 2015 10:02:03

Return Receipt:
File: DOCS-#2332983-v1-KB_Home_Documents.PDF
File size: 79.10 MB
Downloaded at: 10 September 2015 10:02:03
Recipient: naomi.kaplowitz@waterboards.ca.gov

mailgw01.procopio.com made the following annotations

Thu Sep 10 2015 10:10:08

This is an email from Procopio, Cory, Hargreaves & Savitch LLP, Attorneys at Law. This email and any
attachments hereto may contain information that is confidential and/or protected by the attorney-client privilege
and attorney work product doctrine. This email is not intended for transmission to, or receipt by, any
unauthorized persons. Inadvertent disclosure of the contents of this email or its attachments to unintended
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mobile: (619) 347-4525
Please consider the environment before printing this e-mail. P

On Aug 26, 2015, at 11:05 AM, Kaplowitz, Naomi@Waterboards
<Naomi.Kaplowitz@waterboards.ca.govemailto:Naomi.Kaplowitz@waterboards.ca.gov>> wrote:

Mr. Lorman,

At our August 19, 2015 meeting regarding the Settler’s Point KB Home matter, we discussed that the Regional Board
would likely request certain information to assist with completing our investigation. We are writing in that regard to
formally request the following documents:

{1) The field notes and inspection report from the Helix Environmental Planning employee (Ms. Jasmine Baker) related
to the site inspection in the spring of 2014;

(2) Any documentation that was provided to Ms. Baker prior to the inspection of the site regarding the scope of the
project; and 3

(3) All contracts and correspondence (including emails) between Pulte Homes and KB Home related to the easement and
grading/construction of the “knuckle”.

Please provide us with the items listed above by September 15, 2015. We appreciate your attention to this matter and
look forward to our future discussions.

Sincerely,

Naomi Kaplowitz, Staff Attorney
Office of Enforcement

State Water Resources Control Board
1001 | Street, P.O. Box 100
Sacramento, CA 95812

(916) 341-5677
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This is an email from Procopio, Cory, Hargreaves & Savitch LLP, Attorneys at Law. This email and any attachments hereto
may contain information that is confidential and/or protected by the attorney-client privilege and attorney work product
doctrine. This email is not intended for transmission to, or receipt by, any unauthorized persons. Inadvertent disclosure
of the contents of this email or its attachments to unintended recipients is not intended to and does not constitute a
waiver of attorney-client privilege or attorney work product protections. If you have received this email in error,
immediately notify the sender of the erroneous receipt and destroy this email, any attachments, and all copies of same,



Lormon, John J.

From: "Barry Jones" <BarryJ@helixepi.com>
To: "Bausback, Kurt" <kbausback@kbhome.com>, "Lormon, John J."

<john.lormon(@procopio.com>
Subject: RE: Request for Information Regarding KB Homes

Hi Kurt and John - here is the information they requested. It includes the aerial photograph that
Jasmine used for her fieldwork, her fieldnotes, and the report.

From: Bausback, Kurt [mailto:kbausback@kbhome.com]
Sent: Thursday, August 27, 2015 10:05 AM

To: Barry Jones
Subject: FW: Request for Information Regarding KB Homes

Barry,

See email below from the water board. They want us to provide them with additional
information.

Please give me a call to discuss

Kurt Bausback

Director, Forward Planning

KB HOME Coastal Inc.

9915 Mira Mesa Blvd, Suite 100
San Diego, Ca 92131

Office: 858.877.4262

cell: 760.473.0609

888-KB-HOMES kbhome.com
Consider the environment before printing this email.
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HELIX Environmental Planning, Inc.

7578 El Cajon Boulevard i
Suite 200

La Mesa, CA 91942

619.462.1515 tel

619.462.0552 rax Environmental Planning

www. helixepi.com

December 30, 2014 PHC-20

Mr. Sohail Bokhari

Director of Planning & Engineering
Pulte Home Corporation

27101 Puerta Real, Suite 300
Mission Viejo, CA 92691

Re: Brightwater Ranch Jurisdictional Delineation Letter Report and Preliminary
Jurisdictional Determination

Dear Mr. Bokhari:

This jurisdictional delineation letter report (JDLR) presents the results of a formal jurisdictional
delineation performed by HELIX Environmental Planning, Inc. (HELIX) for the Brightwater
Ranch Project (proposed project). This letter summarizes the latest federal and state guidance
and methodologies employed in conducting a formal delineation for potential jurisdictional
waters of the U.S and state; the results of the fieldwork; and the amount, type, and location of the
delineated potential regulated aquatic resources occurring within the approximate 76.0-acre
Brightwater Ranch project site (Assessor’s Parcel Number 397-180-13). The project site is also
synonymous with the delineation survey area (Figures 1 through 3 [all figures are included in
Attachment A]).

SUMMARY

HELIX’s formal field delineation determined the following regarding jurisdictional waters of the
U.S and state on the site (Figure 4):

o 0.05" acre (685-linear feet) of potential jurisdictional waters of the U.S. and state, in the
form of unvegetated ephemeral dry wash, as regulated by the U.S. Army Corps of
Engineers (USACE), Regional Water Quality Control Board (RWQCB [Region 9]), and
California Department of Fish and Wildlife (CDFW)

Al acreages are rounded to the nearest hundredth of an acre.
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e (.12 acre (3710-linear feet) of potential jurisdictional aquatic habitat of the state,
exclusively, in the form of swale, as regulated by CDFW and RWQCB

e 0.11 acre of potential jurisdictional aquatic habitat of the state, exclusively, in the form of
gullying streambank/riparian extent, as regulated by CDFW

INTRODUCTION
Project Location

The survey area is located within the unincorporated community of Lakeside in San Diego
County, California. Specifically, the site is located northwest of Business Route 8/East Main
Street, southwest of Los Coches Road, at the eastern terminus of Jackson Hill Drive within
unsectioned lands in Township 15 South, Range 1 East on the U.S. Geological Survey (USGS)
7.5-minute El Cajon quadrangle map (USGS 1975) (Figures 1 through 3).

Project Description

The project proposes a 66-unit single-family residential subdivision (Figure 3). The remainder of
the site will remain undeveloped and placed within biological open space, with the exception of a
proposed water utility line, 16-foot-wide access road, and 24-foot-wide easement over the access
road and underlying utility line in the southern portions of the site. An existing water tank, access
road, and 30-foot-wide easement occur internal to the project site and are not a part of the
proposed project.

REGULATORY FRAMEWORK

Aquatic environments and habitats occurring within California are regulated by the USACE,
RWQCB, and CDFW under the following federal laws, as applicable to the survey area.

Federal Regulations

Clean Water Act, Section 404

Pursuant to Section 404 of the Clean Water Act (CWA), USACE is authorized to regulate any
activity that would result in the discharge of dredged or fill material into waters of the U.S.,
which include those waters listed in 33 Code of Federal Regulations (CFR) Part 328
(Definitions). The fundamental rationale of Section 404 of the CWA is that no discharge of
dredged or fill material should be permitted if there is a practicable alternative that would be less
damaging to aquatic resources or if significant degradation would occur to waters of the U.S.
(including wetlands).

USACE, with oversight by the U.S. Environmental Protection Agency (USEPA), has the
principal authority to issue CWA Section 404 Permits (40 CFR Part 230). Under two 1989

i HELIX
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Memorandums of Agreement between USEPA and the Department of Defense, USACE is given
sole responsibility for making final permit decisions pursuant to Section 404, and “conducts
jurisdictional delineations associated with the day-to-day administration of the Section 404
program.” However, USEPA retains the authority to enforce compliance with Section 404, and
maintains the power to overrule USACE decisions on the issuance or denial of permits. If there
is a dispute about whether an area can be regulated, USEPA has the uitimate authority to
determine the actual geographic scope of waters of the U.S. subject to jurisdiction under all
sections of the CWA, including the Section 404 regulatory program (USEPA 1989a, 1989b).

Clean Water Act, Section 401

If it is determined that an activity proposed within jurisdictional waters requires a permit
pursuant to Section 404 of the CWA, then, pursuant to Section 401 of the CWA the RWQCB
(Region 9) must certify that the discharge will comply with state water quality standards, or
waive the certification requirement. The RWQCB, as delegated by USEPA, has the principal
authority to issue a CWA Section 401 water quality certification or conditional waiver.

State Regulations
Lake and Streambed Alteration Program

Pursuant to Section 1600 et seq. of the CFGC, the CDFW regulates activities of an applicant’s
project that would substantially alter the flow, bed, channel, or bank of streams or lakes unless
certain conditions outlined by CDFW are met by the applicant. The limits of CDFW jurisdiction
are defined in CFGC Section 1600 ef seq. as the “bed, channel, or bank of any river, stream, or
lake designated by [CDFW] in which there is at any time an existing fish or wildlife resource or
from which these resources derive benefit.” However, in practice, the CDFW usually extends its
jurisdictional limit and assertion to the top of a bank of a stream, the bank of a lake, or outer edge
of the riparian vegetation, whichever is wider.

In summary, CDFW links stream protection, conservation, and management with the presence
(and/or indirect consideration) of fish, wildlife, and their habitats. CDFW does not consider a
stream or watercourse defined by particular flow events, such as bankfull flow or ordinary high
water, but rather by the local topography or elevations of the land that confine a stream to a
definite course when its waters rise to their highest level. Thus, the watercourse is a stream and
its boundaries define the maximal extent or expression of a stream on the landscape. All streams
(manmade and natural) are subject to CDFW jurisdiction (Brady et. al. 2014).

California Water Code

Pursuant to Section 13000 et seq. of the California Water Code (CWC) (the 1969 Porter-Cologne
Water Quality Act [Porter-Cologne]), the RWQCB is authorized to regulate any activity that
would result in discharges of waste or fill material into waters of the state, including “isolated”
waters and/or wetlands (e.g., vernal pools and seeps). Waters of the state include any surface or
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groundwater within the boundaries of the state (CWC Section 13050[e]). Porter-Cologne
authorizes the State Water Resources Control Board (SWRCB) to adopt, review, and revise
policies for all waters of the state and directs the RWQCB to develop and implement regional
Basin Plans that recognize and are designed to maintain the unique characteristics of each region
with regard to natural water quality, actual and potential beneficial uses, maintaining water
quality, and addressing the water quality problems of that region (CWC Section 13050[j]).

California Water Code Section 13170 also authorizes the SWRCB to adopt water quality control
plans on its own initiative. The Water Quality Control Plan for the San Diego Basin (RWQCB
1994, as amended) is designed to preserve and enhance the quality of water resources. The
purpose of the Water Quality Control Plan is to designate beneficial uses of surface waters and
groundwater, designate water quality objectives for the reasonable protection of those uses, and
establish an implementation plan to achieve the objectives within RWQCB Region 9. Designated
beneficial uses of state waters that may be protected against degradation includes preservation
and enhancement of fish, wildlife, designated biological habitats of special significance, and
other aquatic resources or preserves.

JURISDICTIONAL DELINEATION METHODOLOGY
Pre-survey Investigations

Prior to conducting the field delineation for potential jurisdictional waters of the U.S. (including
wetlands), HELIX ecologist Joshua Zinn reviewed all available biological reports, historical land
use of the property, local and regional climactic data, and areas with topographical
configurations and vegetative signatures occurring within the survey area that may suggest the
potential or presence of jurisdictional waters of the U.S. at the time of the field survey. This
information was evaluated by consulting the following available sources:

e 7.5-minute USGS El Cajon Quadrangle (USGS 1975)
National Hydrography Dataset (USGS 2014)

e 2012 aerial maps of the survey area (USDA National Agriculture Imagery Program)
(USDA 2012)

e National Wetlands Inventory (NWI) Interactive Wetlands Mapper (USFWS 2014)

e California Environmental Resources Evaluation System, California Wetlands Information
System Wetland Databases and Inventories (CERES 2014)

e NRCS Web Soil Survey (NRCS 2014a)

e NRCS Soils Website (NRCS 2014b)

e NRCS Official Soil Series Descriptions (NRCS 2014c¢)
e NRCS National List of Hydric Soils (NRCS 2014d)

T HELIX
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e California Soil Resource Lab (U.C. Davis 2014a)

¢ Information Center for the Environment (U.C. Davis 2014b)

e California Watershed Portal (CalEPA 2014)

e California Watershed Network (CWN 2014)

e Office of Water Programs, Water Quality Planning Tool (CSUS 2014)
e Digital Watershed (USEPA 2014)

e Western Regional Climate Center (WRCC 2014)

e National Weather Service Climate Office (NOAA 2014)

Field Survey and Delineation for Waters of the U.S.

On November 7, 2014, HELIX ecologist and regulatory specialist conducted a field survey and
formal jurisdictional delineation of potentially regulated waters (including wetlands) within the
survey area.

All acquired field data were obtained by recording the presence (including extents, types, and
boundaries) of potential jurisdictional waters using a Trimble XH subfoot-accuracy handheld
Global Positioning System (GPS) unit. All acquired field data were submitted to HELIX’s
geographic information system (GIS) specialists for post-field processing. Post-field processing
was conducted in tandem by a HELIX GIS specialist and the biologist who performed the
fieldwork. Post-field analysis used Trimble Pathfinder (Version 2.1) GIS software to code,
define, designate, and edit all acquired GPS field data representing potential jurisdictional waters
occurring within the survey area.

The formal jurisdictional delineation and assessment of potentially regulated waters (including
wetlands) were conducted within the survey area and delineated pursuant to the guidance and
criteria outlined in and in accordance with the following:

e 33 CFR 328 (Definition of Waters of the United States)
e Regulatory Guidance Letter (RGL) 88-06 and RGL 05-05
o The Corps of Engineers Wetlands Delineation Manual (Environmental Laboratory 1987)

o The Corps of Engineers Wetlands Delineation Manual On-Line Edition (Environmental
Laboratory 2005)

i HELIX
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e The Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Arid
West Region (Version 2.0) (Environmental Laboratory 2008)?

e A Field Guide to the Identification of the Ordinary High Water Mark (OHWM) in the
Arid West Region of the Western United States: A Delineation Manual (Lichvar and
McColley 2008)°

® Review of Ordinary High Water Mark Indicators for Delineating Arid Streams in the
Southwestern United States (Lichvar and Wakeley 2004)

e Distribution of Ordinary High Water Mark (OHWM) Indicators and their Reliability in
Identifying the Limits of “Waters of the United States” in Arid Southwestern Channels
(Lichvar et al. 2006)

e Review and Synopsis of Natural and Human Controls on Fluvial Channel Processes in
the Arid West (Field and Lichvar 2007)

o Jegetation and Channel Morphology Responses to Ordinary High Water Discharge
Events in Arid West Stream Channels (Lichvar et al. 2009)

o Survey of OHWM Indicator Distribution Patterns across Arid West Landscapes (Lefebvre
et al. 2013)

e Channel Classification across Arid West Landscapes in Support of OHW Delineation
(Lefebvre ef al. 2013)

It was determined through a pre-field survey, field reconnaissance, formal delineation efforts,
and post-field assessment that the survey area does not currently support hydrophytic vegetation,
hydric soils, or wetland hydrology.

Therefore, based upon federal guidance, normal circumstances4, and ambient conditions of the
survey area presents the potential for the presence of, at a minimum, one type of potentially
federally regulated water: “other” waters of the U.S., warranting the formal field
delineation/assessment effort using all relevant guidance and procedural documents (see above)
for field indicators of all potential nonwetland waters of the U.S. (e.g., unvegetated ephemeral

A Field Guide to the Identification of the Ordinary High Water Mark (OHWM) in the Arid West Region of the Western United
States: A Delineation Manual and Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Arid West
Region (Version 2.0) are guidance documents for delineating waters in the form of federally defined wetlands only (e.g., 33
CFR 328.3[b]).

Datasheets from this ficld delineation manual were used as guidance documents and are not included in this JDLR.

As outlined in the Preface, Introduction, and Part IV Sections F and G of the On-line Edition of the 1987 Corps Wetlands
Delineation Manual (Environmental Laboratory 2005), RGLs 82-02, 86-09 and 90-7 (following RGL 05-06 [Expired RGLs].
Unless superseded by specific provisions of subsequently issued regulations or RGLs, the guidance provided in RGLs
generally remains valid after the expiration date, as discussed in the Federal Register notice on RGLs of March 22, 1999, FR
Vol. 64, No. 54, page 13783.
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dry wash) and to define and identify the jurisdictional lateral extent of the ordinary high water
mark (OHWM).®

Delineation for Potential Waters of the U.S. in the Form of Other Waters

OHWM indicators were used to delineate the lateral jurisdictional extent of potential nonwetland
waters of the U.S. Lateral jurisdictional limits were established for all drainage features/channels
occurring within the survey area in conjunction with field verification for a determination of the
OHWM, which provides an acceptable estimate for the lateral jurisdictional limits. Therefore,
boundaries for ephemeral wash waters of the state were determined (and recorded) by the
presence of shelving and/or scour resulting in an established bank, bed, or channel of an
ephemeral wash feature. The field indicators for the ephemeral washes occurring within the
survey area were identified and delineated on the basis of observing the following (as applicable
in light of the channelization of the riverine feature delineated within the survey area):

e water marks within their respective channel banks established by the fluctuations of water

and indicated by physical characteristics such as clear, natural lines impressed on the
banks;

e scour and shelving, local deposition, distinct and indistinct terraces, and changes in the
character of soil;

o the presence of developed longitudinal bars within channel margins;

e type, abundance, and relative age of vegetation and/or destruction of terrestrial
vegetation, exposed roots, and the presence and absence of litter and debris within the
ephemeral channels;

e ephemeral channel configuration, estimated streamflow behavior, and other subtle
geomorphic evidence indicative of regular flow levels;

e consideration of precipitation patterns and lack of consistent flow;

e geomorphic OHWM indicators (e.g., surface relief, cobblebars, benches, crested ripples,
particle size distribution, mudcracks and gravel sheets); and

e pattern and location of relictual and abandoned channels and discontinuous drainage
features.

Federal Guidance for OHWM

The criteria for frequency and duration of the OHWM have not been defined under the CWA or
under any guidance from USACE for field delineators; therefore, identifiable field indicators and
characteristics of OHWM, best professional judgment, interpretation of 33 CFR 328.3(e) and
328.4, and appropriate RGLs were applied to determine the potential jurisdictional extent of the

* 33 CFR 328.3(e): RGL 88-06; RGL 05-05; and USACE OHWM field manuals (USACE 2006, 2007, 2008).
e
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OHWM within the survey area. Fluvial channels occurring within the arid western region of the
U.S. have recently been described as “ordinary” when they typically correspond to a 5- to 8-year
event, and typically have an active floodplain with sparse vegetation cover, shifts in soil texture,
and occasional alignment with distinctive bed and bank features (Field and Lichvar 2007).
However, modeling has shown that slightly larger events (5- to 10-year recurrence) may be
necessary to engage the active floodplain in arid systems (Lichvar et al. 2006).

OHWM and the limits of jurisdiction are discussed in the preamble to the USACE November 13,
1986, Final Rule, Regulatory Programs of the Corps of Engineers, Federal Register Volume 51,
No. 219, page 41217, which discusses the proper interpretation of 33 CFR Part 328.4(c)(1) as
follows:

Section 328.4: Limits of Jurisdiction. Section 328.4(c)(1) defines the lateral limit
of jurisdiction in nontidal waters as the OHWM provided that the jurisdiction is
not extended by the presence of wetlands. Therefore, it should be concluded that,
in the absence of wetlands, the upstream limit of [USACE] jurisdiction also stops
when the OHWM is no longer perceptible.

In addition, RGL 88-06, issued June 27, 1988, discusses the OHWM as follows:

The OHWM is the physical evidence (shelving, debris lines, etc.) established by
normal fluctuations of water level. For rivers and streams, the OHWM is meant to
mark the within-channel high flows, not the average annual flood elevation that
generally extends beyond the channel.®

RGL 05-05, issued December 7, 2005, discusses the field practice and practicability of
identifying, determining, and applying the OHWM for nontidal waters under Section 404 of the
CWA (and under Sections 9 and 10 of the Rivers and Harbors Act of 1899), and states the
following:

Where the physical characteristics are inconclusive, misleading, unreliable, or
otherwise not evident, districts may determine OHWM by using other appropriate
means that consider the characteristics of the surrounding areas, provided those
other means are reliable.” Such other reliable methods that may be indicative of
the OHWM include, but are not limited to, lake and stream gage data, elevation
data, spillway height, flood predictions, historic records of water flow, and
statistical evidence.

¢ Following RGL 05-06 (Expired RGLs). Unless superseded by specific provisions of subsequently issued regulations or RGLs,
the guidance provided in RGLs generally remains valid after the expiration date as discussed in the Federal Register (FR)
notice on RGLs of March 22, 1999, FR Vol. 64, No. 54, page 13783.
In some cases, the physical characteristics may be misleading and would not be reliable for determining the OHWM. For
example, water levels or flows may be manipulated by human intervention for power generation or water supply. For such
cases, districts should consider using other appropriate means to determine the OHWM (RGL 05-05).
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Many stream channels in arid regions are dry for much of the year and, at times, may lack
hydrology indicators entirely or exhibit relic OHWM features from exceptional hydrological
events. RGL 05-05 further states the following:

When making OHWM determinations, districts should be careful to look at
characteristics associated with ordinary high water events, which occur on a
regular or frequent basis. Evidence resulting from extraordinary events, including
major flooding and storm surges, is not indicative of OHWM. For instance, a litter
or wrack line resulting from a 200-year flood event would, in most cases, not be
considered evidence of an OHWM.

Federal Guidance for Swales and Ditches

The survey area presents multiple swales.® These features are primarily typified by linear
depressions in the landscape that are undergoing accelerated erosion and exhibiting discontinuity
(abatement into the upland landscape) along their gradient (through Diegan coastal sage scrub
and, to a lesser extent, disturbed area) prior to conveyance with stormwater infrastructure located
along the northeast portion of the survey area (Figure 4).

The survey area also presents cement lined ditches (brow ditches placed within upland [which
have not replaced any natural drainages]) to capture any stormwater runoff prior to reaching a
residential neighborhood. These cement lined ditches eventually convey into two stormwater
infrastructure located at the northeast portion of the survey area (Figure 4).

Within the survey area the swales and cement lined ditches are not considered as potential
jurisdictional water of the U.S. These features do not support and do not present an identifiable
OHWM, are not tributaries to any receiving water, and do not support interstate commerce.
Additionally, these swales and ditches only drain stormwater from the surrounding uplands
during heavy rainfall events and do not support a relatively permanent flow of water (has less
than a perennial or intermittent flow).

Based upon the U.S. Army Corps of Engineers Jurisdictional Determination Form Instructional
Guidebook (USACE 2007) and Revised Guidance on Clean Water Act Jurisdiction Following the
Supreme Court Decision in Rapanos v. U.S. and Carabell v. U.S. (USACE 2008), the USACE
does not generally regulate certain geographic features such as:

e swales, erosional features (e.g. gullies) and small washes characterized by low volume,
infrequent, and short duration flow, and

® Swales can be described as generally poorly defined microtopographic surface features that may convey surface water in low
volume and short duration flow (hours to days [usually in sheetflow within the swale feature]), during and following uncommon
large storm events. Swales are commonly associated with riverine features (Hauer and Lamberti 2007).
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e ditches (including roadside ditches) excavated wholly in and draining only uplands and
that do not carry a relatively permanent flow of water

RGL 07-02, issued July 4, 2007, discusses exemptions for construction or maintenance of
irrigation ditches and maintenance of drainage ditches under Section 404 of Clean Water Act as
follows:

Corps and EPA guidance on the extent of CWA geographic jurisdiction define
certain categories of “upland ditches” and “upland swales” that generally are
not subject to CWA jurisdiction. Discharges of dredged or fill material into
those defined categories of upland ditches and upland swales are not subject to
either CWA permitting requirements or the subsection 404(f) exemptions.

Field Survey and Delineation for Potential Waters of the State

In addition to pre-field and reconnaissance surveys, potential waters of the state, exclusively
were assessed and delineated within the survey area. Two state agencies may have jurisdiction
over aquatic features occurring within the survey area (CDFW and RWQCB), each with its own
definition of jurisdictional waters, as summarized below.

CDFW

CDFW does currently have a published draft delineation manual for delineating episodic streams
within arid regions occurring within California. Although this delineation manual is for desert
regions, the principals and methodology it provides may be applicable to any episodic stream
occurring throughout California. Therefore, in addition to the regulatory framework outlined
above for the state’s Lake and Streambed Alteration Program, potential waters of the state
regulated by CDFW were assessed and delineated by HELIX within the project survey area
pursuant to definitions and with reference to draft guidance provided in the following:

e Methods to Describe and Delineate Episodic Stream Processes on Arid Landscapes For
Permitting Utility Scale Solar Power Plants (Brady et al. 2014)

e All applicable and relevant guidance outlined in 4 Review of Stream Processes and
Forms in Dryland Watersheds (CDFG 2010)

e Project Conservation Challenges in a Dryland Stream Environment (Vyverberg 2010)

e Classification of Wetland and Deepwater Habitats of the United States (Cowardin et al.
1979)

For jurisdictional waters (e.g., jurisdictional aquatic habitat) CDFW links stream protection,
conservation, and management with the presence (and/or indirect consideration) of fish, wildlife,
and their habitats. In practice, the CDFW defines a stream as follows:
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A body of water that flows perennially, intermittently, or ephemerally and that is
defined by the area in which water currently flows, or has flowed over a given
course during the historic hydrologic regime, and where the width of its course
can reasonably be identified by physical or biological indicators (CDFG 2010).

Often swales do not have a developed bed and bank. Instead, swales have a smooth, subtle
transition from the “head” of the swale to the “bed” of the swale, with no clear impressionable
line or shelving resulting from surface water flow. In some cases, swales may still contribute to a
surface hydrologic connection between upland and aquatic features if they are identifiable and
are part of a network (and, thus, may be considered jurisdictional under the purview of CDFW
[e.g., “waters of state interest”]). However, for underdeveloped, abandoned/relictual, and/or
limited and abrupt swale features occurring in this region of California, such hydrological
connections are dependent on large, uncommon storm events.

Based on the CFGC Section 1600 et seq. definition, relevant state regulations (see Regulatory
Framework, above), CDFW regulatory practice, and past CDFW field guidance, swale features
(individual and complexes) occurring within the survey area were also noted and delineated, and
recorded as potential waters of the state.

Therefore, boundaries for waters of the state, as regulated by CDFW, in the form of unvegetated
ephemeral dry wash, the riparian extent of the gullied streambank, and the swales (as a swale
network) that have the ability to support fish and wildlife (including eventually [and indirectly]
contributing conveyance into Los Coches Creek and the San Diego River) were determined (and
recorded) by the presence of the established bed and banks and any associated riparian areas of
these features (where applicable).

The cement lined ditches (brow ditches) are not considered as waters of the state under the
purview of CDFW because they only capture stormwater runoff and have not replaced any
natural drainage nor do they present habitat to fish and wildlife.

RWQCB

For jurisdictional water features occurring within the survey area, RWQCB jurisdiction was
mapped identically for non-wetland waters as noted above for USACE jurisdiction (e.g., the
lateral extent of OHWM only). RWQCB jurisdiction was delineated based on the presence of
aquatic features that simultaneously meet the definition for waters of the state (CWC Section
13050([e]) and present “beneficial use” as outlined in the Water Quality Control Plan for the San
Diego Basin (RWQCB 1994, as amended). If it was determined that any type of aquatic and/or
aquatic-related features occurring within the survey area would present “beneficial use,” the
aquatic feature would be delineated (this would include all ephemeral and perennial washes and
federally defined wetland).
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Therefore, boundaries for waters of the state, as regulated by RWQCB, include both the
unvegetated ephemeral dry wash and the swales (that indirectly convey into the San Diego
River) because both these features simultaneously meet the definition for waters of the state and
present beneficial use(s).

RESULTS
Jurisdictional waters of the U.S. are listed for each aquatic habitat in Table 1.

As applicable, aquatic-related habitats were classified according to both the Preliminary
Descriptions of the Terrestrial Natural Communities of California (Holland 1986) as modified by
Oberbauer (Oberbauer et al. 2008), and Classification of Wetlands and Deepwater Habitats of
the United States (Cowardin et al. 1979). Both classification systems incorporate a hierarchical
structure of systems, subsystems, and classes to identify vegetation communities, wetland habitat
types, and cover types. Vegetation (or lack thereof) occurring within the project survey area is
typically associated with channelized riverine systems within this area of California.

Photo-point locations are included in Figure 4, and representative photographs taken during the
field delineation are included as Figures 5 through 9.

Table 1
JURISDICTIONAL WATERS OF THE U.S. AND STATE
OCCURRING WITHIN THE SURVEY AREA™®
: Type of Habitat {
Type .Of .Po.tentlal (Holland 1986; Typeiof I:Iabltat Linear | Regulatory
Jurisdictional (Cowardin et al. | Acres :
Oberbauer et al. Feet | Authority
Waters 1979)
2008)
Potential Jurisdictional Waters of the U.S.
Riverine;
Other Waters | Drainage Intermittent; USACE
(Unvegetated Features/ Unconsolidated .
0.05 | 685 CDFW, and
Ephemeral Dry | Non-vegetated Bottom, Sand, RWQCB
Wash) Channel (64200) | Seasonally
Flooded, Fresh
Subtotal | 0.05 | 685
e
//_’/-‘"‘/
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Table 1 (cont.)
JURISDICTIONAL WATERS OF THE U.S. AND STATE
OCCURRING WITHIN THE SURVEY AREA™"
3 e of Habitat .
Type of Potential Typ ; Type of Habitat ’
Jurisdictional (kg AI5G; (Cowardin et al. | Acres Linesa Regulat?ry
Waters Oberbauer et 1979) Feet | Authority
al. 2008)
Potential Jurisdictional Waters of the State, Exclusively
c d CDFW and
Swale N/A N/A 0.12 |3,710 RWQCB
Strcambznk/Raiparian fe N/AS 0.1 |N/A | CDFW
Extent
Subtotal | 0.23 | 3,710
TOTAL | 0.28 | 4,395

Based on the total area of potential jurisdictional waters delineated within the survey area.

Acreage of all jurisdictional waters was determined by using the GIS program ArcGIS. All acreages are rounded to the nearest
hundredth after summation, which may account for minor rounding error.

The swales occur primarily in Diegan coastal sage scrub and to a lesser extent nonnative grassland. Holland (1986) and
Oberbauer et al. 2008) does not have a corresponding vegetation community code for this cover type.

Cowardin et al. (1979) does not classify swales or riparian extent as a deepwater habitat.

o =

9

Preliminary Jurisdictional Determination Form for Potential Waters of the U.S.

Based on RGL 08-02, the permit applicant may elect to use a preliminary jurisdictional
determination (JD) to voluntarily waive or set aside questions regarding CWA jurisdiction over a
particular site, usually in the interest of allowing the landowner, permit applicant, or other
“affected party” to move ahead expeditiously to obtain CWA Section 404 permit authorization
where applicants determine that it is in their best interest to do so.

Preliminary JDs do not make an official determination of jurisdictional waters, and are
nonbinding advisements that potential waters of the U.S. (including wetlands) may be present
within a site and therefore should be assumed to be jurisdictional by USACE. A preliminary JD
is not appealable under the USACE appeal process because it is not an official JD. If a
preliminary JD is received by USACE, an approved JD can always be requested by the applicant
at a later time, if necessary. Preliminary JDs cannot be used for determining whether a site has
no aquatic features, no potential waters of the U.S. (including wetlands), geographically isolated
waters and/or wetlands, or some jurisdictional and some nonjurisdictional waters.

A completed preliminary JD Form for this jurisdictional delineation of 0.05 acre (685-linear feet)
of potential jurisdictional waters of the U.S. in the form of unvegetated non-wetland other waters
is located in Attachment B.

i HELIX
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Electronic Waters Upload Sheets for Potential Jurisdictional Waters

A separate electronic version of the Waters Upload Sheet (collectively containing all formally
delineated potentially jurisdictional waters of the U.S. will be provided to the USACE during the
authorization process so that USACE can automatically populate the data fields in its Operations
Regulatory Module (ORM) database.

-

PERMITTING

Based upon the type and amount of potential jurisdictional aquatic resources formally delineated
within the survey area, and based upon the current design of the proposed project, the following
permits and authorizations may be required:

CWA Section 404 Permitting

Based on the USACE’s March 15, 2012, Special Public Notice Issuance of Nationwide Permits
and Issuance of Final Regional Conditions for the Los Angeles District, it is anticipated that the
USACE may recommend authorizing this project under the CWA Section 404 Nationwide Permit
(NWP) Program (33 CFR 330). Specifically, it is anticipated that the USACE will recommend
authorizing this project under Section 404 by complying with NWP 29 (Residential
Developments) (USACE 2012).

NWP 29 is applicable to this project if the discharge does not cause the loss of greater than
0.5 acre of non-tidal waters of the U.S. including the loss of no more than 300 linear feet of
stream bed, unless for intermittent and ephemeral stream beds for which the USACE district
engineer may waive the 300-linear-foot limit by making a written determination concluding that
the discharge will result in minimal adverse effects

For CWA Section 404 authorization, USACE will require compensatory mitigation for both
temporary and permanent impacts to jurisdictional waters of the U.S. that cannot be avoided.

CWA Section 401 Permitting

A Clean Water Act Section 401 Water Quality Certification administered by the RWQCB must
be issued prior to any 404 Permit for impacts to waters of the U.S. USACE jurisdictional areas
addressed in this report would also be subject to 401 Certification by the RWQCB. Submittal of
Request for Water Quality Certification is expected to be required prior to project activities to the
San Diego RWQCB.

Requisite compensatory mitigation for CWA Section 401 issuance would likely be congruent
with acceptable CWA Section 404 mitigation.

_—— HELIX
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CFGC Section 1600 et seq. Permitting

It is anticipated that a Notification for a Lake or Streambed Alteration Agreement (SAA) will
required by the appropriate CDFW field office (South Coast Region). CDFW will ascertain
which (or all) of the delineated aquatic features occurring within the survey area are under its
regulatory purview. The SAA Notification process also allows CDFW to determine whether
aquatic features will become “substantially adversely affected” under CFGC Section 1602(a),
and to issue a Lake and Streambed Alteration Agreement in order to proceed with the project.

For CFGC Section 1600 ef seq. permitting, CDFW will require compensatory mitigation for both
temporary and permanent impacts to jurisdictional aquatic habitat they regulate which cannot be
avoided as a result of the proposed project

CWC Section 13000 et seq. (Porter-Cologne) Waste Discharge Requirement

The RWQCB regulates the “discharge of waste” to waters of the state.” The definition of waters
of the state is broader than that for waters of the U.S. in that all waters are considered to be a
water of the state regardless of circumstances or condition. The term “discharge of waste” is also
broadly defined in Porter-Cologne, such that discharges of waste include fill, any material
resulting from human activity, or any other “discharge” that may directly or indirectly impact
waters of the state. As conditional to this permit, best management practices (BMPs) will be
required to ensure compliance with state water quality standards. BMPs can also be specified by
the RWQCB based on the report of waste discharge (ROWD) (filed with the appropriate
RWQCB by the applicant). The RWQCB is authorized to regulate discharges of waste and fill
material to waters of the state (including “isolated” waters and wetlands) through the issuance of
Waste Discharge Requirements (WDRs). WDRs are commonly issued based on the threshold of
allowable pollutants into waters of the state.

Requisite compensatory mitigation for CWC Section 13000 et seq. issuance would likely be
congruent with acceptable CFGC Section 1600 et seq. mitigation.

We appreciate the opportunity to provide you with this report. Please don’t hesitate to contact me
or Karl Osmundson at 619-462-1515.

Sincerely,

A,

R e —

Joshua Zinn
Ecologist and Regulatory Specialist

9 “Waters of the state” is defined in CWC Section 13050(e).
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@' Photo Location
#  Sits Number

Potential Jurisdictional Waters of the State,
Exclusivaly (COFW and RWQCB)

s Swale/Ercsive Feuture - 0.12 acre, 3710 linear ft
Potential Jurisdictional Waters of tha U.$. and State
(USACE, CDFW, and RWQCB)

-~ Other Waters (Unvagatated Ephtmml Dry
Wash) - 0.05 acre, 885 linear ft

Potentlal Jurisdictional Waters of the Stats,
Exclusively (COFW)
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Cement-lined
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3 1 > %
Accelorated gully eroslon from Ji
residential runoff and
uncommon storm events
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i Point of abatement:
and sheetflow

“Waters of the US/Waters of the State
" BRIGHTWATER RANCH
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Note gully type erosion (angular and blocky) and vegetation and duff populating
this feature indicating irregular surface flow.

prior to entering offsite culvert intake.

G/PROJECTS/P/PHC-20/B10/Reports/JDLR/JDLR photo pages

Representative Site Photos
BRIGHTWATER RANCH JDLR

Hg UXm Figure 6
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Photograph 5: looking north at underdeveloped OHWM prior to enterlng offS|te cuIvert intake.

Photograph 6: Looking south at close up of swale/roswe feature. Note guIIy type erosion (angular
and blocky) and vegetation and duff populating this feature indicating irregular surface flow.

G/PROJECTS/P/PHC-20/BI0/Reports/JDLR/JDLR photo pages

Representative Site Photos
BRIGHTWATER RANCH JDLR

HEL’XMW Figure 7




L N,
Photograph 7: Looking northwest at small ephemeral dry wash feature
near northern boundary of survey area.

Photograph 8: Looklng north at large gully populated by desertbroom (Baccharls sarothrmdes)
and supporting small unvegetated ephemeral dry wash at bottom of gully.
Gully was created by a large storm event and residential runoff.

G/PROJECTS/P/PHC-20/BIO/Reports/JDLR/JDLR photo pages

Representative Site Photos
BRIGHTWATER RANCH JDLR

HEL’XW Figure 8
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Means, Christopher@Waterboards

From: Ehsan, Beth <Beth.Ehsan@sdcounty.ca.gov>

Sent: Wednesday, July 15, 2015 11:15 AM

To: Means, Christopher@Waterboards

Cc: Clemente, Chiara@Waterboards; Becker, Eric@Waterboards; Honma, Lisa@Waterboards
Subject: RE; Settler's Point/Jackson Ridge

Attachments: PDS2005-3100-5423-PDS-PLN-Legal Agreements And Authorizations.pdf

Hi Chris,

Thanks for reaching out. In hindsight, | should have asked more questions regarding off-site impacts of the knuckle,
although at the time it all seemed logical. Based on this experience 1 will be more vigilant for potential jurisdictional
impacts in the future. Here are my responses in order of your questions:

1, The County asked for the knuckle to be added to connect Jackson Ridge Parkway to Wellington Hill Drive to
provide the residents with secondary access. The County Fire Code and state law establish maximum dead-end road
lengths for subdivisions based on density, and if a project exceeds that distance, they must provide another access
route.

2. | looked in our files and the knuckle was shown as far back as the September 2008 submittal, which is the oldest
version of the grading plan on file. | have Daniel and Thomas Odom listed as the owners at that time. | couldn’t find the
letter requesting the knuckle be added, but would suspect that the request may have been made in late 2007 or early
2008. Following the 2007 wildfires, the issue of emergency access and evacuation was brought into sharper focus and
many projects had to find a way to provide secondary access.

3; The County does not negotiate between owners for projects to get permission to grade. | do see that we
requested the permission to grade in a letter sent April 30, 2009, they submitted it to us on June 16, 2009, and we
approved it on July 15, 2009.

4, Yes, | do have the permission to grade letter. See attached. (The subdivision violation referenced in the letter
was subsequently resolved.)
5. Elyssa Rohertson of REC Consultants was hired by the applicant, but she is on the County’s approved consultant

list, meaning she is authorized to submit biclogical impact reports for projects reviewed by the County. Biologists have
to show a certain level of education, experience, and samples of their past work to get on the approved consultant list,
so that we can substantially rely on their fieldwork and analysis. That system works the vast majority of the time,
although not in this case.

| do apologize for not requiring a jurisdictional welands/waters survey of the knuckle area. REC, Helix, and the County
were all involved at various time in both projects, so you’d think one of us would have put two and two together to
realize that waters of the US and State had been mapped for Brightwater Ranch within the Jackson Ridge knuckle area,
but [ guess the timing of the two projects was offset such that no one made the connection.

The good news, at least in my mind, is that Brightwater Ranch did the delineation before the knuckle was built and they
are going through the permitting process now, so the impacts are known and will be mitigated, although it will be after
the fact for the knuckle area. | know that the permit should have been obtained before the impact occurred, but |
remain hopeful that something can be worked out to include the knuckle impacts in Brightwater Ranch’s eventual
permit.

Please let me know if | can provide any additional information.
Thanks,
Beth

Beth Ehsan



Planning & Development Services
858-694-3103

From: Means, Christopher@Waterboards [mailto:Christopher.Means@waterboards.ca.gov]
Sent: Tuesday, July 14, 2015 1:33 PM

To: Ehsan, Beth

Cc: Clemente, Chlara@Waterboards; Becker, Eric@Waterboards; Honma, Lisa@Waterboards
Subject: RE: Settler's Point/Jackson Ridge

Hi Beth,

Thanks for the color copy. That helps. | received the timeline from Barry Jones outlining KB Homes involvement in the
unauthorized impacts associated with the offsite knuckle on the Brightwater Property, but | am still confused about the
County involvement in the process. | was hoping you could provide a timeline for the County and answer a few
questions for me:

1} It appears that the plan changes that added the Knuckle to the KB Homes project were made at the request of
the County. Is this correct? If so what the basis for this request?

2)  When was this request first made? Who owned the Brightwater Property at the Time (2008-2009)?

3) Did the County take part in negotiating getting the permission for the offsite knuckle impacts? Do you have any
correspondence between the County and the parties involved at the time regarding the need for the offsite
impacts?

4) Do you have a copy of the June 5, 2009 “letter of permission” to conduct the offsite impacts, that is noted on KB
Homes Site Plan (Hunsaker & Associates) which was part of the meeting materials for the Lakeside
Community Planning Group’s May 1, 2013 agenda (Item 6B} ?

5) Was REC working for the County when they prepared the January 5, 2009 Settler’s Point Updated Project
Description? If not, the who?

The basic overall question | am grappling with is why the offsite Knuckle creation was approved and permitted by all the
parties involved, and why everyone relied on a 2006 Biological report that never looked at the adjacent

Brightwater Property for the presence of Waters of the US/State? REC's decision not to conduct any additional field
work when the plans changed seems to be, in hindsight, a costly error.

Any information you can provide to add to the existing timeline would be greatly appreciated.
Respectfully,

Christopher Means

Environmental Scientist

Compliance Assurance Unit

San Diego RWQCB

Phone: 619-521-3365

Email: cmeans@waterboards.ca.gov

We have moved our office. Our new address is 2375 Northside Drive, Suite 100, San Diego, CA 92108

From: Ehsan, Beth [mailto:Beth.Ehsan@sdcounty.ca.gov]

Sent: Friday, July 10, 2015 12:25 PM

To: Barry Jones; Means, Christopher@Waterboards; Honma, Lisa@Waterboards; Kurt Bausback
Cc: Clemente, Chiara@Waterboards; Becker, Eric@Waterboards

Subject: RE: Settler's Point/Jackson Ridge

It was prepared by REC, not by the County, but here is a color copy. {Sorry about the strikeout/underline.)
2



Processing Information Relevant to the Jackson Ridge Knuckle Violation

What is the County’s typical project review process?

When an application comes in, our initial review is called “scoping” when we review the project and its
surroundings using GIS, aerial photos, applications forms, etc, to determine which technical studles are
needed and some detail on what specific surveys are needed within the surveys (eg. Quino checkerspot
butterfly, gnatcatcher, or jurisdictional delineation If we suspect wetlands/waters). But even if we don't
request a jurisdictional delineation, the biology guidelines and report format have clear requirements to
survey and discuss any jurisdictional features. The applicant responds to the scoping letter with a
complete submittal of the project plans and technical studies. Staff reviews the submittal and sends an
iteration letter with comments on the plans and all of the draft technical studies. The applicant revises
and resubmits everything, we review it all and send another iteration letter, etc., until all studies are
accepted, at which point County staff prepare the draft conditions, send the California Environmental
Quality Act (CEQA) documents out for public review, respond to public comments, and then bring the
project to hearing for decision on the discretionary approval (Tentative Map). The process of getting the
Final Map and Grading Plans approved is a ministerial process since the conditions of approval have
been set and are simply being fulfilled. Staff goes through CEQA section 15162 findings to ensure
nothing has changed that would lead to a new significant impact, but the issuance of the grading plan
can almost always rely on the environmental documents prepared for discretionary approval.

When and why was the knuckle added te the Jacksen Ridge preject?

The knuckle was added in August 2008. The Preliminary Grading Plan dated 2/19/08 show the knuckle
area as a four-way intersection with grading/utility improvements by other applicant(s) (TM 5306).

The 3" iteration letter dated 5/8/08 states, “Off-site R/W for the northern connection of Street "A" to
Wellington Drive must be obtained including intersection slopes & drainage rights. Update the map
accordingly.” That letter also includes conditions to improve the knuckle/connection as conditions 17
through 19 and to dedicate the knuckle as conditions 48 through 50.

The Preliminary Grading Plan dated 8/28/08 shows the knuckle (labeled Temporary Street Knuckle per
DS-15), as part of the project, and shows the other two streets as future streets and lots per TM 5306.
So it was not a change in fire safety requirements, but rather a change in the synchronicity of the two

projects, that led to the knuckle being identified as an off-site impact of the Jackson Ridge project.

Is the road connection needed for fire access?

Yes. The Fire Protection Plan for the project indicates that the project had adequate two-way access and
no dead-end roads because it connected to both Business Route 8 and Wellington Hill Drive (public
roads). Staff relied on the two-way access to approve the project. The project is zoned for a minimum
6,000 square foot lot size, which is less than one acre, and thus the project cannot have dead-end roads
over 800 feet in length. If the connection to Wellington Hill Drive were not made, the on-site dead-end
length would be approximately 1,600 feet, double the standard, and the new homes being built in
Jackson Ridge would not meet fire evacuation requirements needed for safety and conformance to fire
code standards.

Prepared by Beth Ehsan August 11, 2015



Processing Information Relevant to the Jackson Ridge Knuckle Violation

Why is the knuckle so big?

The shape of the knuckle, with the extra pavement on the outside of the turn, is required by Public Road
standards in order for drivers, both passenger vebhicles and fire trucks, to safely negotiate the turn.
Longer vehicles have to be able to swing out when making the turn to avoid crossing over the centerline
and toward oncoming traffic.

How was the jurisdictional feature within the knuckle footprint missed?

The original consulting biologist’s report, prepared by Robin Church, failed to show jurisdictional waters
in that area, which was originally outside of the impact footprint but within 100 feet of the project site.

There was a change in ownership and REC Consultants took over as applicant for Jackson Ridge in 2008.
On their own initiative, REC prepared an updated project description memo to attach to the Robin
Church report. REC made the decision not to conduct additional field work. Based on the overall low
sensitivity of the site, which was mostly non-native grassland and included a home, and the surveys
being fairly recent (within three years), staff did not request additional field work. Also, the off-site
knuckle impacts fell within the 100 foot buffer area previously surveyed by Robin Church, And there
were no jurisdictional features within the site itself.

Is a consulting biologist required to identify jurisdictional waters?

Yes, absolutely. The County’s Guidelines of Significance and Report Format and Content Requirements
for Blological Resources, which were approved on September 26, 2006, include significance guidelines
for impacts to jurisdictional wetlands in section 4.2, Riparian Habitat or Sensitive Natural Community,
and to Federal Wetlands in section 4.3, The Report Format and Content Requirements (page 8-9) state,
“Wetlands surveys will be required when a wetland resource or jurisdictional water is identified on the
project site. A basic wetland survey consists of mapping the boundaries of the wetland habitat
based on the specific County, State and Federal wetland definitions. Field site visits and aerial
photographs generally provide enough information to complete the basic wetland survey. However,
a full wetland delineation survey following the US Army Corps of Engineers standards, including soil
testing, may be required when the boundaries of the wetlands are not easily discernable.”

Section 1.4.7, which is a required section for a full Biological Technical Report, is described as
follows: “Describe any wetland resources and jurisdictional waters identified on the site. Provide an
estimate of acreage classified as County, State and/or Federal wetlands and jurisdictional waters
along with an explanation as to how the boundaries were delineated. Include a brief list of the
dominant plant and wildlife species present. Describe the quality of the wetland habitat in terms of
disturbance, canopy cover, species diversity and connectivity to off-site habitat. Discuss the
wetland’s local and regional importance.

“Discuss the wetland functions and values, and include a description of the habitats’ location
relative to hydrologic features (i.e., what is downstream from the waterway). Wetland function
refers to biophysical benefits, such as groundwater recharge and discharge, flood control, flow
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Processing Information Relevant to the Jackson Ridge Knuckle Violation

alteration, sediment stabilization, erosion control, toxicant retention, nutrient removal and cycling,
and wildlife habitat for diversity and abundance. Wetland value refers to anthropomorphic benefits
such as commercial enterprise, recreation and waste assimilation, and non-market values such as
aesthetics, unigueness and heritage.”

The Biological Resource Letter Report outline also includes a required section for Jurisdictional
Wetlands and Waterways, which is described as follows (page 28 of Report Format):

* Describe all wetland and water resources found on the site.

 Estimate acres classified as Counfy, State and/or Federal wetlands along with an explanation as to how
the boundaries were delineated.

¢ Include a brief list of the dominant plant and wildlife species present that were either detected or
likely using the site.

» Describe wetland habitat quality including disturbance, canopy cover, species diversity and
connectivity to off-site habitat.

» Discuss the wetland in terms of local and regional importance.

* Wetlands must be accurately plotted on the Biological Resources Map.

The Report Format also requires all off-site impacts and the area within 100 feet of the project site to be
mapped in the same way as the site itself. Therefore, any biology report prepared according to the
current Guidelines and Report Format, whether full format or letter report, must adequately discuss
jurisdictional wetlands and waters.

Are consulting biologists accountable to the County for their work?

Yes. No biology report will be accepted unless the consulting biologist is on the County’s approved
consultant list, and the biologist has signed a Memorandum of Understanding (MOU) with the project
applicant and the County. The MOU states generally that the consultant shall submit all environmental
documents in accordance with the County CEQA Guidelines, and that the consultant is accountable to
the County for the accuracy and completeness of their work. The MOU states, “...it is the responsibility
of the COUNTY to provide its independent review and analysis of all documentation for the PROJECT
prepared and submitted by the CONSULTANT, and subconsultant(s), and the APPLICANT. This
independent review is undertaken for the benefit of the general public and is not intended to relieve the
consultant of any of its responsibilities.” Also they must use their “complete and independent
professional judgement.” Therefore, the consultant is completely responsible for the quality of their
work,

Does the process work on other projects?

Yes. The processing of the Brightwater Ranch project, TM 5306, shows that when the guidelines are
followed, jurisdictional features are disclosed. Staff required all of the technical studies to be updated to
the current guidelines when the project came out of Idle status in July 2014, Although not specifically
requested by staff, a jurisdictional delineation was inciuded in the new biology report prepared by Karl
Osmundson of HELIX in July 2014. The HELIX report showed Non-Wetland Waters of the US / Streambed
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Processing Information Relevant to the Jackson Ridge Knuckle Violation

in the area in question and identified impacts by TM 5306. The bioclogy report was accepted by staff on
June 2, 2015, although the report is currently being revised again to reflect the ACOE and RWQCB's
input on the jurisdictional delineation. The conditions of approval for the project include obtaining
wetland permits. '

Another current example of our review process working is Lake Jennings Park Road, TM 5578, where

REC prepared a jurisdictional delineation stating that the small isolated wetland on-site did not qualify
as federal wetlands, waters of the US or waters of the state. The delineation was accepted for public
review; however, because the delineation had not been accepted by the agencies, the project was
conditioned to either obtain permits or proof that no permits were needed. During the public review
period of the CEQA document, staff arranged for a site visit by the Army Corps, which resulted in
delineation of a small area of Waters of the U.S. REC is now submitting applications to the Army Corps of
Engineers and the Regional Water Quality Control Board, and permits must be obtained before the Final
Map can be recorded.

How will the County improve the process?

Conditioning: PDS is updating our standard wetland permitting condition to add the requirement for
Waste Discharge Requirements for Waters of the State that are not Waters of the U.S. The condition
language already includes Waters of the U.S. (404/401 permit) and CDFW Streambed (1602 Streambed
Alteration Agreement). The condition language requires either a copy of each permit, or evidence from
the applicable agency that a permit is not required. This condition is applied to projects that were
determined or passible to have jurisdictional waters according to the CEQA document, but that haven’t
gotten far enough into the permitting process to have agreement on jurisdiction.

Training: In order to improve County staff’s ability to review and comment on jurisdictional delineations,
PDS plans to send two staff biologists to the Wetland Training Institute’s wetland delineation class in
February. We will also raise this issue in the next meeting with consultants on the County approved
consultant list. The County is open to suggestions for other training opportunities or process
improvements.
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John J. Lormon (Bar No. 74720)
Walter E. Rusinek (Bar No. 148438)
PROCOPIO, CORY, HARGREAVES
& SAVITCH LLP

525 B Street, Suite 2200

San Diego, California 92101
Telephone: 619-238-1900

Facsimile: 619-235-0398

Attorneys for KB HOME

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

IN THE MATTER OF: DECLARATION OF MICHAEL
KLINEFELTER

COMPLAINT FOR ADMINISTRATIVE CIVIL
LIABILITY NO. R9-2016-0092 AGAINST

KB HOME, SETTLER’S POINT PROJECT,
LAKESIDE, CALIFORNIA

I, Michael Klinefelter, declare:

1. I currently am the principal environmental consultant for M.J. Klinefelter in
Murrieta California. This declaration is submitted in support of the opposition of KB Home, Inc.
(“KB”) to the San Diego Regional Water Quality Control Board’s Complaint for Administrative
Civil Liability (“ACL”) concerning the Settler’s Point residential development in Lakeside,
California (“Project”).

2. All the facts testified to below are within my personal knowledge except those
matters stated upon information in belief, and with respect to those matters I believe them to be
true. If called as a witness, I could and would competently testify to these matters.

3, I have 17 years of experience in assessing biological and aquatic resources,
conducting jurisdictional delineations to identify jurisdictional “waters of the United States”
(“WOUS”) under the federal Clean Water Act (“CWA?”), conducting wetland assessments, and

obtaining permits under Section 404 of the CWA and other federal and state environmental laws. I

DOCS 2592375.1
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obtained a Bachelor of Sciences degree in Environmental Sciences from University of California
Riverside (UC Riverside) in 1995 and a Master of Science degree in soil science from UC
Riverside in 1998. I regularly teach classes to environmental professionals and to federal, state,
and local agency staff concerning wetland assessments and delineations.

4, I have reviewed documents concerning the Project, including the ACL and the
Technical Analysis (“TA”) for the ACL. I have lengthy experience with the Army Corps’ CWA
Section 404 program and with numerous development projects involving ephemeral drainages
similar to the one at issue here. I visited the Project site on May 17, 2016.

3 I understand that a preliminary jurisdictional determination (“PJD”’) form was
prepared by the adjacent property owner and submitted to the Army Corps. A PJD assumes that
watercourses on a site are WOUS and is often used to seek an agreement with the Army Corps
regarding the extent of WOUS that would be impacted by a proposed project to get a quick
resolution of CWA Section 404 permitting requirements and to expedite a proposed project.

6. Obtaining a PJD is much faster than attempting to obtain a formal approved
jurisdictional determination (“Approved JD”’) from the Army Corps. I am not aware that an
Approved JD has been issued by the Army Corps that identifies the ephemeral drainage as a
WOUS.

7. It also has been my experience that it is common to use a PJD when it is likely that a
proposed project may be eligible for a nationwide permit (“N'WP”) under the CWA. The NWP
program allows fill activities that have been determined to have minimal individual or cumulative
adverse environmental impacts.

8. Based on my review of the information in the ACL and the TA, only 0.018 acre and
278 linear feet of the ephemeral drainage was impacted by the construction of the road. Given that
acreage, the road project would be eligible for coverage under NWP 14, which authorizes the fill of
up to 0.5 acre for linear transportation activities such as roads.

9. Based on my review of documents and on my visit to the Project site, the ephemeral

drainage is not a “traditional navigable water” (“TNW”) under the CWA, and is not a “relatively

DOCS 2592375.1




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

permanent water” because water does not flow in the drainage year round or even seasonally as
required. The ephemeral drainage also does not contain any jurisdictional wetlands.

10.  To be considered a WOUS, the Army Corps would have to show that the ephemeral
drainage has a “significant nexus” to a TNW.,

11.  Talso have reviewed the claims in the ACL and the TA alleging that 350 cubic yards
(9,450 cubic feet) of fill was placed in a WOUS, the ephemeral drainage. The Prosecution Team
converted that 350 cubic yards of solid material into 70,691 gallons by multiplying 350 cubic yards
times 202 liquid gallons/cubic yard. This conversion is improper because it converts the amount of
solid fill, a dry material, using a liquid conversion factor. Webster’s Dictionary defines gallon as
“a unit of liquid capacity equal to 231 cubic inches or four quarts.”

12. Inaddition, in my experience, the volume of the type of solid material, such as
native rock and soil, used to construct the road knuckle is never referred to in terms of “gallons.”
Rather, the quantity of such solid construction material is referred to in terms of area (e.g. acres),
length (e.g. linear feet), or non-liquid volume (e.g. cubic yards). That also is how the Army Corps
refers to such materials. As part of the CWA Section 401 certification program for discharges of
dredged or fill materials, both the State Water Resources Control Board and the San Diego

RWQCB application and fee calculator assess impacts using acres, linear feet, and cubic yards. In

my experience, the term “gallons” is only used to refer to liquid volumes and is never used in

describing the amount of fill material.

13.  Based on my experience and the rules issued by the EPA and the Army Corps that
implement the CWA, only those activities that occur below the ordinary high water mark
(“OHWM?”) are regulated under the CWA. That is because only the area below the OHWM is
considered a WOUS under the CWA.

14. Based on my review of photographs taken by HELIX Environmental, Inc., before
the road knuckle was constructed, and on my visit to the Project site on May 17, 2016, I estimated
that the OHWM in the ephemeral drainage was approximately 1.5 to 2 feet deep. I consider that to
be a conservative estimate that likely overestimates the actual depth of the high water flow during

an “ordinary” storm event.
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15.  Based onan OHWM of 1.5 feet, and multiplying that depth times the area of 0.018
acres, approximately 1,176 cubic feet is the total volume of material below the OHWM. Using the
Prosecution Team’s faulty method of converting the cubic feet of a dry material into liquid gallons,
I calculated that no more than 8,796 gallons of material was placed below the OHWM to construct
the road knuckle.

I declare under penalty of perjury under the laws of California that the foregoing is true and

correct. Executed this 29th day of June, 2016, in Murrieta, California.

M%hae] Kl)'ﬁefelter
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REGULATORY GUIDANCE
LETTER

US Army Corps
of Englneers.

No. 08-02 Date: 26 June 2008

SUBJECT: Jurisdictional Determinations

1. Purpose. Approved jurisdictional determinations (JDs) and preliminary JDs are tools
used by the U.S. Army Corps of Engineers (Corps) to help implement Section 404 of the
Clean Water Act (CWA) and Sections 9 and 10 of the Rivers and Harbors Act of 1899
(RHA). This Regulatory Guidance Letter (RGL) explains the differences between these
two types of JDs and provides guidance on when an approved JD is required and when a
landowner, permit applicant, or other “affected party”’ can decline to request and obtain
an approved JD and elect to use a preliminary JD instead.

a. This guidance does not address which waterbodies are subject to CWA or
RHA jurisdiction. For guidance on CWA and RHA jurisdiction, see Corps regulations,
“Memorandum re: Clean Water Act (CWA) Jurisdiction Following U.S. Supreme Court
Discussion in Rapanos v. United States,” dated 19 June 2007, and the documents
referenced therein.

b. This guidance takes effect immediately, and supersedes any inconsistent
guidance regarding JDs contained in RGL 07-01.

2. Approved JDs. An approved JD is an official Corps determination that jurisdictional
“waters of the United States,” or “navigable waters of the United States,” or both, are
either present or absent on a particular site. An approved JD precisely identifies the
limits of those waters on the project site determined to be jurisdictional under the
CWA/RHA. (See 33 C.F.R.331.2)

a. The Corps will provide (subject to the limitation contained in paragraph 5.b.
below) an approved JD to any landowner, permit applicant, or other “affected party”
when:

(1) alandowner, permit applicant, or other “affected party” requests an
approved JD by name or otherwise requests an official jurisdictional determination,
whether or not it is referred to as an “approved JD”;

" As defined at 33 CFR 331.2 “affected party” means a permit applicant, landowner, a lease, easement or
option holder (i.e., an individual who has an identifiable and substantial legal interest in the property) who
has received an approved JD, permit denial or has declined a proffered individual permit.



(2) a landowner, permit applicant, or other “affected party” contests
jurisdiction over a particular water body or wetland, and where the Corps is allowed
access to the property and is otherwise able to produce an approved JD; or

(3) the Corps determines that jurisdiction does not exist over a particular
water body or wetland.

b. An approved JD:

(1) constitutes the Corps’ official, written representation that the JD’s
findings are correct;

(2) can be relied upon by a landowner, permit applicant, or other
“affected party” (as defined at 33 C.F.R. 331.2) who receives an approved JD for five
years (subject to certain limited exceptions explained in RGL 05-02);

(3) can be used and relied on by the recipient of the approved JD (absent
extraordinary circumstances, such as an approved JD based on incorrect data provided by
a landowner or consultant) if a CWA citizen’s lawsuit is brought in the Federal Courts
against the landowner or other “affected party,” challenging the legitimacy of that JD or
its determinations; and

(4) can be immediately appealed through the Corps’ administrative appeal
process set out at 33 CFR Part 331.

c. The District Engineer retains the discretion to use an approved JD in any other
circumstance where he or she determines that is appropriate given the facts of the
particular case.

d. If wetlands or other water bodies are present on a site, an approved JD for that
site will identify and delineate those water bodies and wetlands that are subject to
CWA/RHA jurisdiction, and serve as an initial step in the permitting process.

e. Approved JDs shall be documented in accordance with the guidance provided
in RGL 07-01. Documentation requires the use of the JD Form published on June 5,
2007, or as modified by ORM2 or subsequent revisions to the June 5, 2007 JD form
approved by Corps Headquarters. Districts will continue to post approved JDs on their
websites.

3. A permit applicant’s option to decline to request and obtain an approved JD. While a
landowner, permit applicant, or other “affected party” can elect to request and obtain an
approved JD, he or she can also decline to request an approved JD, and instead obtain a
Corps individual or general permit authorization based on either a preliminary JD, or, in
appropriate circumstances (such as authorizations by non-reporting nationwide general
permits), no JD whatsoever. The Corps will determine what form of JD is appropriate




for any particular circumstance based on all the relevant factors, to include, but not
limited to, the applicant’s preference, what kind of permit authorization is being used
(individual permit versus general permit), and the nature of the proposed activity needing
authorization.

4. Preliminary JDs. Preliminary JDs are non-binding . . . written indications that there
may be waters of the United States, including wetlands, on a parcel or indications of the
approximate location(s) of waters of the United States or wetlands on a parcel.
Preliminary JDs are advisory in nature and may not be appealed.” (See 33 C.F.R. 331.2.)

a. A landowner, permit applicant, or other “affected party” may elect to use a
preliminary JD to voluntarily waive or set aside questions regarding CWA/RHA
jurisdiction over a particular site, usually in the interest of allowing the landowner or
other “affected party” to move ahead expeditiously to obtain a Corps permit authorization
where the party determines that is in his or her best interest to do so.

b. It is the Corps’ goal to process both preliminary JDs and approved JDs within
60 days as detailed in paragraph 5 below, so the applicant or other affected party’s choice
of whether to use a preliminary JD or approved JD should not affect this goal.

c. A landowner, permit applicant, or other “affected party” may elect to use a
preliminary JD even where initial indications are that the water bodies or wetlands on a
site may not be jurisdictional, if the affected party makes an informed, voluntary decision
that is in his or her best interest not to request and obtain an approved JD.

d. For purposes of computation of impacts, compensatory mitigation
requirements, and other resource protection measures, a permit decision made on the
basis of a preliminary JD will treat all waters and wetlands that would be affected in any
way by the permitted activity on the site as if they are jurisdictional waters of the U.S.

e. Preliminary JDs are also commonly used in enforcement situations because
access to a site may be impracticable or unauthorized, or for other reasons an approved
JD cannot be completed in a timely manner. In such circumstances, a preliminary JD may
serve as the basis for Corps compliance orders (e.g., cease and desist letters, initial
corrective measures). The Corps should support an enforcement action with an approved
JD unless it is impracticable to do so under the circumstances, such as where access to
the site is prohibited.

f. When the Corps provides a preliminary JD, or authorizes an activity based on a
preliminary JD, the Corps is making no legally binding determination of any type
regarding whether CWA/RHA jurisdiction exists over the particular water body or
wetland in question.

g. A preliminary JD is “preliminary” in the sense that a recipient of a preliminary
JD can later request and obtain an approved JD if that later becomes necessary or
appropriate during the permit process or during the administrative appeal process. If a



permit applicant elects to seek a Corps individual permit based on a preliminary JD, that
permit applicant can later raise jurisdictional issues as part of an administrative appeal of
a proffered permit or a permit denial, as explained in paragraph 6 below.

h. In all circumstances where an approved JD is not required by the guidance in
paragraph 2 of this RGL, District Engineers retain authority to use preliminary JDs. The
Corps may authorize an activity with one or more general permits, a letter of permission,
or a standard individual permit, with no “official” JD of any type, or based on a
preliminary JD, where the District Engineer determines that to be appropriate, and where
the permit applicant has been made aware of his or her option to receive an approved JD
and has declined to exercise that option. Generally, approved JDs should be used to
support individual permit applications, but the applicant should be made aware of his or
her option to elect to use a preliminary JD wherever the applicant feels doing so is in his
or her best interest.

5. Processing approved and preliminary JDs. Every approved JD and preliminary JD
should be completed and provided to the person, organization, or agency requesting it as
promptly as is practicable in light of the district’s workload, and site and weather
conditions if a site visit is determined necessary.

a. Corps districts should not give preliminary JDs priority over approved JDs.
Moreover, every Corps district should ensure that a permit applicant’s request for an
approved JD rather than a preliminary JD will not prejudice the timely processing of that
permit application. It is the Corps’ goal that every JD requested by an affected party
should be completed within 60 calendar days of receiving the request. Regulatory Project
Managers will notify their supervisors and develop a schedule for completion of the JD if
it is not practicable to meet this 60 day goal.

b. The Corps should not provide either an approved JD or a preliminary JD to
any person if the Corps has reason to believe that person is seeking a JD for any purpose
relating to a CWA program not administered by the Corps (e.g., CWA Section 402, 303,
or 311). In such circumstances the Corps should decline to perform the JD and instead
refer the person who requested it to the Federal or state agency responsible for
administering that program.

6. JDs and appeals. In any circumstance where a permit applicant obtains a Corps
proffered individual permit or a permit denial, based on a preliminary JD, and where the
permit applicant elects to pursue an administrative appeal of the proffered permit or the
permit denial, the appeal “may include jurisdiction issues,” as stated at 33 C.F.R.
331.5(a)(2). However, if an affected party during the appeal of a proffered permit or a
permit denial challenges or questions jurisdiction, those jurisdictional issues must be
addressed with an approved JD. Therefore, if, during or as a result of the administrative
appeal of the permit denial or the terms and conditions of the proffered permit, it
becomes necessary to make an official determination whether CWA/RHA jurisdiction
exists over a site, or to provide an official delineation of jurisdictional waters on the site,
the Corps should provide an approved JD as soon as is practicable, consistent with the




goal expressed in paragraph 5 above. Such an approved JD would be subject to the same
procedures as other approved JDs, such as requirements for coordinating approved JDs
with EPA.

7. Key distinction between approved JDs and preliminary JDs. By definition, a
preliminary JD can only be used to determine that wetlands or other water bodies that
exist on a particular site “may be” jurisdictional waters of the United States. A
preliminary JD by definition cannot be used to determine either that there are no wetlands
or other water bodies on a site at all (i.e., that there are no aquatic resources on the site
and the entire site is comprised of uplands), or that there are no jurisdictional wetlands or
other water bodies on a site, or that only a portion of the wetlands or waterbodies on a
site are jurisdictional. A definitive, official determination that there are, or that there are
not, jurisdictional “waters of the United States” on a site can only made by an approved
JD. The Corps retains the ability to use a “no-permit-required” letter to indicate that a
specific proposed activity is not subject to CWA/RHA jurisdiction when that is
determined appropriate, but a “no-permit-required” letter cannot make any sort of
determination regarding whether there are jurisdictional wetlands or other waterbodies on
a site.

8. Mandatory use of the preliminary JD form. In each and every circumstance where a
preliminary JD is used, the Corps district must complete the “Preliminary Jurisdictional
Determination Form” provided at Attachment 1, which sets forth in writing the minimum
requirements for a preliminary JD and important information concerning the requesting
party’s option to request and obtain an approved JD, and subsequent appeal rights. The
signature of the affected party who requested the preliminary JD will be obtained on the
preliminary JD form wherever practicable (e.g., except for enforcement situations, etc.).
Where a preliminary JD form covers multiple water bodies or multiple sites, the
information for each can be included in the table provided with the preliminary JD form.
Information in addition to the minimum of data required on the preliminary JD form can
be included on that form, but only if such information pertains to the amount and location
of wetlands or other water bodies at the site. Corps regulatory personnel are expected to
continue to exercise appropriate judgment and use appropriate information when making
technical and scientific determinations as to what areas on the site qualify as water bodies
or wetlands. Any such additional information included on the preliminary JD form
should not purport, or be construed, to address any legal determination involving
CWA/RHA jurisdiction on the site.

9. Data collection, Information about the quality and quantity of the aquatic resources
that would be affected by the proposed activity, the types of impacts that are expected to
occur, and compensatory mitigation, are obtained by the Corps during the processing of
an individual permit application and are included in pre-construction notification for
reporting NWPs. For example, NWP pre-construction notifications must contain a
“description of the proposed project; the project’s purpose; direct and indirect adverse
environmental effects the project would cause; . . . a delineation of special aquatic sites
and other waters of the United States on the project site.” (Reissuance of Nationwide
Permits Notice, 72 Fed. Reg. 11092, at 11194-95 (March 12, 2007).) Applicants should



provide a delineation of special aquatic sites in support of an individual permit or “letter
of permission” application.

a. The information on a preliminary JD form should be limited to the amount and
location of wetlands and other water bodies on the site and should be sufficiently accurate
and reliable that the effective presumption of CWA/RHA jurisdiction over all of the
wetlands and other water bodies at the site will support a reliable and enforceable permit
decision. When a preliminary JD is used to support a request for a permit authorization,
the information on the preliminary JD form is also relevant to the processing of that
permit application (e.g., to calculate compensatory mitigation requirements). During the
permit process, information in addition to the data on the preliminary JD form is
developed and relied upon to support the Corps permit decision; that additional
information should be carefully documented as part of the permit process (e.g., through
an environmental assessment, 404(b)(1) analysis, combined decision document, or
decision memorandum). This additional information for the permit decision should not
be captured on a preliminary JD form.

b. The type of information collected to support the decision on the permit
application will be the same for permit applications supported by approved JDs and for
those supported by preliminary JDs. Therefore, decisions and judgments regarding
environmental impacts, public interest determinations, and mitigation requirements
should be adequately supported regardless of the type of JD used. For this reason, the
data necessary to quantify and defend the Corps Regulatory Program’s performance will
be available for a permit application regardless of whether it was supported by an
approved JD or a preliminary JD.

c. The information used to support an approved JD should be reliable and
verifiable. Traditionally, this information has been obtained or verified though a site
visit, but now, with information from new, highly sensitive technology and imaging, site
visits may not always be required for approved JDs.

d. When documenting preliminary JDs, any available technical, scientific, and
observational information about the wetlands or other water bodies can be entered into
ORM2 regardless of whether it is the type of information that could inform a formal
jurisdictional determination (e.g., discussion of the ecological relationship between water
bodies), so long as legal conclusions about jurisdictional status are not included. Any
additional, available information that is entered into ORM2 must be accompanied by the
warning that the information has not been verified, that it is not an official determination
by the government, and that it cannot later be relied upon to determine whether an area is
or is not jurisdictional.

10. Coordination with U.S. Environmental Protection Agency (EPA) and posting.
Districts will continue to post approved JDs on their web sites. Consistent with historical
practice, preliminary JDs will not be coordinated with EPA or posted on District
websites. Corps Headquarters is modifying the ORM2 data base to collect information
regarding use of preliminary JDs, and regarding permit authorizations based on




preliminary JDs, or based on no official form of JD. Until ORM2 is modified to collect
and access information related to preliminary JDs, every District should collect basic
information, to the maximum extent practicable, on those subjects for purposes of
documenting District workload.

11. This guidance remains in effect until revised or rescinded.

Attachment DON T.RILEY
Major General, US Army
Deputy Commanding General for Civil and
Emergency Operations



ATTACHMENT

PRELIMINARY JURISDICTIONAL DETERMINATION FORM
BACKGROUND INFORMATION

A. REPORT COMPLETION DATE FOR PRELIMINARY JURISDICTIONAL
DETERMINATION (JD):

B. NAME AND ADDRESS OF PERSON REQUESTING PRELIMINARY JD:

C. DISTRICT OFFICE, FILE NAME, AND NUMBER:

D. PROJECT LOCATION(S) AND BACKGROUND INFORMATION:

(USE THE ATTACHED TABLE TO DOCUMENT MULTIPLE WATERBODIES
AT DIFFERENT SITES)

State: County/parish/borough: City:
Center coordinates of site (lat/long in degree decimal format): Lat. °
Pick List, Long. ° Pick List.

Universal Transverse Mercator:
Name of nearest waterbody:

Identify (estimate) amount of waters in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.

Cowardin Class:
Stream Flow:

Wetlands: acres.
Cowardin Class:

Name of any water bodies on the site that have been identified as Section 10
waters:

Tidal:
Non-Tidal:

E. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT
APPLY):

[ ] Office (Desk) Determination. Date:
[] Field Determination. Date(s):



1. The Corps of Engineers believes that there may be jurisdictional waters of the
United States on the subject site, and the permit applicant or other affected party
who requested this preliminary JD is hereby advised of his or her option to
request and obtain an approved jurisdictional determination (JD) for that site.
Nevertheless, the permit applicant or other person who requested this
preliminary JD has declined to exercise the option to obtain an approved JD in
this instance and at this time.

2. In any circumstance where a permit applicant obtains an individual permit, or
a Nationwide General Permit (NWP) or other general permit verification requiring
“pre-construction notification” (PCN), or requests verification for a non-reporting
NWP or other general permit, and the permit applicant has not requested an
approved JD for the activity, the permit applicant is hereby made aware of the
following: (1) the permit applicant has elected to seek a permit authorization
based on a preliminary JD, which does not make an official determination of
jurisdictional waters; (2) that the applicant has the option to request an approved
JD before accepting the terms and conditions of the permit authorization, and
that basing a permit authorization on an approved JD could possibly result in less
compensatory mitigation being required or different special conditions; (3) that
the applicant has the right to request an individual permit rather than accepting
the terms and conditions of the NWP or other general permit authorization; (4)
that the applicant can accept a permit authorization and thereby agree to comply
with all the terms and conditions of that permit, including whatever mitigation
requirements the Corps has determined to be necessary; (5) that undertaking
any activity in reliance upon the subject permit authorization without requesting
an approved JD constitutes the applicant’s acceptance of the use of the
preliminary JD, but that either form of JD will be processed as soon as is
practicable; (6) accepting a permit authorization (e.g., signing a proffered
individual permit) or undertaking any activity in reliance on any form of Corps
permit authorization based on a preliminary JD constitutes agreement that all
wetlands and other water bodies on the site affected in any way by that activity
are jurisdictional waters of the United States, and precludes any challenge to
such jurisdiction in any administrative or judicial compliance or enforcement
action, or in any administrative appeal or in any Federal court; and (7) whether
the applicant elects to use either an approved JD or a preliminary JD, that JD
will be processed as soon as is practicable. Further, an approved JD, a proffered
individual permit (and all terms and conditions contained therein), or individual
permit denial can be administratively appealed pursuant to 33 C.F.R. Part 331,
and that in any administrative appeal, jurisdictional issues can be raised (see 33
C.F.R. 331.5(a)(2)). If, during that administrative appeal, it becomes necessary
to make an official determination whether CWA jurisdiction exists over a site, or
to provide an official delineation of jurisdictional waters on the site, the Corps will
provide an approved JD to accomplish that result, as soon as is practicable.
This preliminary JD finds that there “may be” waters of the United States on the
subject project site, and identifies all aquatic features on the site that could be
affected by the proposed activity, based on the following information:



SUPPORTING DATA. Data reviewed for preliminary JD (check all that apply
- checked items should be included in case file and, where checked and
requested, appropriately reference sources below):

] Maps, plans, plots or plat submitted by or on behalf of the

applicant/consultant:

[[] Data sheets prepared/submitted by or on behalf of the
applicant/consultant.

[] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

[ ] Data sheets prepared by the Corps:
] Corps navigable waters’ study:

[] U.S. Geological Survey Hydrologic Atlas:

[ ] USGS NHD data.
[ ] USGS 8 and 12 digit HUC maps.

[] U.S. Geological Survey map(s). Cite scale & quad name:
[ ] USDA Natural Resources Conservation Service Soil Survey. Citation:

[1 National wetlands inventory map(s). Cite name:
[_] State/Local wetland inventory map(s):
] FEMA/FIRM maps:

[] 100-year Floodplain Elevation is: (National Geodectic Vertical Datum
of 1929)
[] Photographs: [_] Aerial (Name & Date):

or [_] Other (Name & Date):
] Previous determination(s). File no. and date of response letter:
] Other information (please specify):
IMPORTANT NOTE: The information recorded on this form has not

necessarily been verified by the Corps and should not be relied upon for
later jurisdictional determinations.

Signature and date of Signature and date of
Regulatory Project Manager person requesting preliminary JD
(REQUIRED) (REQUIRED, unless obtaining

the signature is impracticable)
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SAMPLE

Estimated
. . | amount of Class of
Site Latitude | Longitude Cowardin aquatic aquatic
number Class _
resource in resource
review area
1 0.1 acre section 10 -
tidal
2 100 linear feet section 10 —
non-tidal
3 15 square feet | non-section 10
— wetland
4 0.01 acre non-section 10

— non-wetland
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EXHIBIT P



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: County/parish/borough: City:
Center coordinates of site (lat/long in degree decimal format): Lat. ° Pick List, Long, ° Pick List.
Universal Transverse Mercator:
Name of nearest waterbody:
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC):
[0 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[T Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. Date:
[ Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
[C] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION,
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S, in review area (check all that apply): '

[0  TNWs, including territorial seas
Cl Wetlands adjacent to TNWs
] Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
[C]  Non-RPWs that flow directly or indirectly into TNWs
[id] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
[] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
O Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
] Impoundments of jurisdictional waters
O Isolated (interstate or intrastate) waters, including isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters; linear feet: width (ft) and/or acres,
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section I11 below

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section IILF.



SECTION I1I: CWA ANALYSIS
A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I1I.A.1 and 2
and Section IT1.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I11.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I11.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both, If the JD covers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section II1.B.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITI.C below.

1. Characteristics of non-TNW:s that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall; inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.,
[J Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW,
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

“ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West,

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



(b) General Tributary Characteristics (check all that apply):
Tributary is; [] Naturat
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [J Concrete
[] Cobbles (] Gravel ] Muck
[] Bedrock [J Vegetation. Type/% cover:

[] Other, Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope); %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[0 OHWM?® (check all indicators that apply):

[ clear, natural line impressed on the bank [ ] the presence of litter and debris
changes in the character of soil (] destruction of terrestrial vegetation
shelving [J the presence of wrack line
vegetation matted down, bent, or absent [ ] sediment sorting
leaf litter disturbed or washed away O scour
sediment deposition [ multiple observed or predicted flow events
water staining ] abrupt change in plant community
1 other (list):

[ Discontinuous OHWM.” Explain:

.

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

O High Tide Line indicated by: J Mean High Water Mark indicated by:
[] oil or scum line along shore objects [J survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [[] vegetation lines/changes in vegetation types,

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

“A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor, Characteristics (type, average width): .
[} Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas, Explain findings: ;
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is; Piek List
Characteristics:

Subsurface flow: Pick List. Explain findings:
{7 Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[C] Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection, Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.,
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics, Wetland supports (check all that apply):
[J Riparian buffer. Characteristics (type, average width):
[C] Vegetation type/percent cover. Explain:
[J Habitat for:
[] Federally Listed species. Explain findings:
(J Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis,



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:;

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus,

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

®  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I11.D;

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section I11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
[] Wetlands adjacent to TNWs: acres,

2.  RPWs that flow directly or indirectly into TNWs,
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
(] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IT.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
O Other non-wetland waters: acres.

Identify type(s) of waters;

3. Non-RPWs® that flow directly or indirectly into TNWs,
[ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

[ Tributary waters: linear feet width (ft).
[ Other non-wetland waters: acres.
Identify type(s) of waters:

4, Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[J Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section II.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[ Demonstrate that impoundment was created from “waters of the U.S.,” or
[ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
] Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE]| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):'"

[C] which are or could be used by interstate or foreign travelers for recreational or other purposes.
[C] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce,
[C] which are or could be used for industrial purposes by industries in interstate commerce.

[C] Interstate isolated waters, Explain:

[CJ Other factors. Explain:

Identify water body and summarize rationale supporting determination:

*See Footnote # 3

’ To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

1" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
[C] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
[ Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
(] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[J Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction, Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[T} Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[J Lakes/ponds: acres.

[0 Other non-wetland waters: acres. List type of aquatic resource:

[0 wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “*Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): lincar feet, width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

[ Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report,
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: :
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

ac
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



EXHIBIT Q



U.S. ARMY CORPS OF ENGINEERS
JURISDICTIONAL DETERMINATION FORM
INSTRUCTIONAL GUIDEBOOK

This document contains instructions to aid field staff in completing the Approved
Jurisdictional Determination Form (“JD form”). This document is intended to be used
as the U.S. Army Corps of Engineers Regulatory National Standard Operating
Procedures for conducting an approved jurisdictional determination (JD) and
documenting practices to support an approved JD until this document is further
revised and reissued.

Caribbean Sea, St. Thomas, U.S. Virgin Islands.

This document was prepared jointly by the U.S. Army Corps of Engineers and the
Environmental Protection Agency.

'The CWA provisions and regulations described in this document contain legally binding requirements.
This guidance does not substitute for those provisions or regulations, nor is it a regulation itself. It does not
impose legally binding requirements on EPA, the Corps, or the regulated community, and may not apply to
a particular situation depending on the circumstances. Any decisions regarding a particular water will be
based on the applicable statutes, regulations, and case law. Therefore, interested persons are free to raise
questions about the appropriateness of the application of this guidance to a particular situation, and EPA
and/or the Corps will consider whether or not the recommendations or interpretations of this guidance are
appropriate in that situation based on the statutes, regulations, and case law.



In accordance with the Rapanos Guidance:
e Certain ephemeral waters in the arid west are distinguishable from the geographic features
described below where such ephemeral waters are tributaries and may have a significant
nexus to TNWs.

e Certain geographical features (e.g., ditches, canals) that transport relatively permanent
(continuous at least seasonally) flow directly or indirectly into TNWs or between two (or

more) waters of the U.S., including wetlands, are jurisdictional waters regulated under the
CWA.

e Certain geographic features (e.g., swales, ditches, pipes) may contribute to a surface
hydrologic connection where the features:
e replace or relocate a water of the U.S., or
e connect a water of the U.S. to another water of the U.S., or
e provide relatively permanent flow to a water of the U.S.

e Certain geographic features generally are not jurisdictional waters:
e swales, erosional features (e.g. gullies) and small washes characterized by low
volume, infrequent, and short duration flow
e ditches (including roadside ditches) excavated wholly in and draining only uplands
and that do not carry a relatively permanent flow of water
e uplands transporting over land flow generated from precipitation (i.e., rain events and
snowmelt)

A. EXAMPLE PHOTOS OF DIFFERENT AQUATIC RESOURCES

The following photos have been taken by Corps employees, unless otherwise noted, and are
presented to illustrate in an informal and general way some of the concepts addressed in this
document. Each of the following photos represents one snap shot of a particular place at a
particular time. No photograph is presented herein as a definitive representation of what any
particular class or category of aquatic resources will or should look like. Even photographs of
the same aquatic area may look different at different times of the year, or from one year to
another, or where photos were taken from different angles or locations, or using different lenses.
In addition, any particular type or class of water body (e.g., an adjacent wetland) will have many
variations within and among the various regions and topographic circumstances found
throughout the U.S. Because of all these variations, each aquatic site must be independently
evaluated to determine if the aquatic resource under review is a jurisdictional water of the U.S.
While we hope that each of the following photos will serve as a useful, if highly limited,
teaching aid, no photo can be used or presented as any sort of definitive or universal
representation of whatever concept is being illustrated. Moreover, where photos are used to
represent examples of non-RPWs, wetlands adjacent to non-RPWs, and/or wetlands not directly
abutting RPWs, a site-specific significant nexus evaluation would be required to determine if the
aquatic resource is a jurisdictional water of the U.S.
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Photo 17. Intermittent tributary, with continuous seasonal flow, South Atlantic Division.
Yellow lines mark approximate location of OHWM.

Photo 18. Intermittent tributary, with continuous seasonal flow, South Atlantic Division.
White lines mark approximate location of OHWM.
. R EFRAERT= T I

RPWs are jurisdictional under the CWA.
As a matter of policy, field staff will include in the record any available information
that documents the existence of a significant nexus between a TNW and an RPW
that is not perennial.

5/30/2007 22



4. Non-RPWs that flow directly or indirectly into TN'Ws, where the flow through the
tributary is not continuous at least seasonally. (For examples, see Photos 19 — 29)

Photo 19. An unnamed ephemeral tributary flowing into Photo 21. Soft-bottom intermittent tributary with
Wolf Trap Creek, Vienna, VA. Water flows through the a flood control levee, Ventura County, CA.
ephemeral tributary typically during and after storm events.

Photo 20. Unnamed ephemeral tributary, TX. Water flows
typically during and after storm events. Yellow lines mark
approximate location of OHWM.

5 #r h‘ 7 3

Photo 22. Desert ephemeral tributary, Los Angeles County,
CA.

Non-RPWs are jurisdictional under the CWA where there is a “significant nexus”
with a TNW. For each specific request for non-RPWs, field staff will need to
perform significant nexus evaluation to determine if tributary in combination with
its adjacent wetlands (if any) is jurisdictional under the CWA.
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Erosional Features. Erosional features, including gullies, are generally not waters of the U.S.
because they are not tributaries or they do not have a significant nexus to TNWs. (For a few
examples, see Photos 59-60)

Photo 59: Gullies are eroded channels where surface runoff concentrates.
This photo shows a gulley formed by eroding material.

e |

Erosional features generally are not jurisdictional under the CWA.
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C. SIGNIFICANT NEXUS DETERMINATION

o The significant nexus evaluation will combine, for analytical purposes, the tributary and
all of its adjacent wetlands, whether the review area identified in the JD request is the
tributary, or its adjacent wetlands, or both.

e A significant nexus analysis will assess the flow characteristics and functions of the
relevant reach of the tributary, in combination with functions collectively performed by
all wetlands adjacent to the tributary, to determine if they have more than an insubstantial
or speculative effect on the chemical, physical, or biological integrity of TNWs.

e Consideration will be given to the distance between the tributary and the TNW. The
tributary will not be so remote as to make the effect on the TNW speculative or
insubstantial.

e It is not appropriate to determine significant nexus based solely on any specific threshold
of distance (e.g. between a tributary and its adjacent wetland or between a tributary and
the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is
not solely determinative of a significant nexus.

e Swales and erosional features (e.g., gullies, small washes characterized by low volume,
infrequent, and short duration flow) are generally not waters of the U.S. because they are
not tributaries or they do not have a significant nexus to TNWs. In addition, ditches
(including roadside ditches) excavated wholly in and draining only uplands and that do
not carry a relatively permanent flow of water are generally not waters of the U.S.
because they are not tributaries or they do not have a significant nexus to a TNW. Even
when not themselves, waters of the U.S., these geographic features (e.g., swales, ditches)
may still contribute to a surface hydrologic connection between an adjacent wetland and
a TNW.

e Ephemeral waters in the arid west that are tributaries may have a significant nexus to a
TNW. For example, in some cases they may serve as a critical transitional area between
the upland environment and the traditional navigable waters. Such ephemeral tributaries,
with the associated riparian corridor, may provide refugia, foraging and breeding
opportunities in areas that may have limited stands of vegetation and water due to the
environmental conditions of the arid southwest. During and following precipitation
events, ephemeral tributaries collect and transport water or sometimes sediment from the
upper reaches of the landscape to the traditional navigable waters. These ephemeral
tributaries, and associated riparian corridors, may provide habitat for wildlife and aquatic
organisms. These biological and physical processes may further support nutrient cycling,
sediment retention and transport, pollutant trapping and filtration, and improvement of
water quality, functions that may affect the integrity of a TNW.
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Significant nexus findings for non-RPW that has no adjacent wetlands and flows
directly or indirectly into TNW.

Field staff will assert jurisdiction over tributaries that are not relatively permanent where
the tributary has a significant nexus with a TNW. As a result, the explanation in Section
II1.C.1 will include a discussion documenting the characteristics and underlying rationale
for the conclusions regarding the presence or absence of a significant nexus.

Principal considerations when evaluating significant nexus include the volume, duration,
and frequency of the flow of water in the tributary and the proximity of the tributary to a
TNW. Field staff will consider all available hydrologic information (e.g., gage data,
flood predictions, historic records of water flow, statistical data, personal
observations/records, etc.) and physical indicators of flow including the presence and
characteristics of a reliable OHWM with a channel defined by bed and banks. Other
physical indicators of flow may include shelving, wracking, water staining, sediment
sorting, and scour (Appendix H). Consideration will be given to certain relevant
contextual factors that directly influence the hydrology of tributaries including the size of
the tributary’s watershed, average annual rainfall, average annual winter snow pack,
slope, and channel dimensions.

Field staff will provide an explanation that demonstrates whether or not the aquatic
resource has more than an insubstantial or speculative effect on the chemical, physical, or
biological integrity of the TNW. The specific connections between the characteristics
documented and the functions/services they play in affecting the TNW will be
demonstrated. Specifically, an evaluation will be made of the frequency, volume, and
duration of flow; proximity to the TNW; capacity to transfer nutrients and organic carbon
vital to support food webs; habitat services such as providing spawning areas for
important aquatic species; functions related to the maintenance of water quality such as
sediment trapping; and other relevant factors. In some cases, even tributaries that are
relatively distant from a TNW may have a significant nexus with the TNW.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-
RPW flows directly or indirectly into TNW.

The field staff will assert jurisdiction over tributaries that are non-RPWs where the
tributary, in combination with all of its adjacent wetlands, has a significant nexus with a
TNW. The field staff will assert jurisdiction over wetlands that are adjacent to a non-
RPW where the wetlands, in combination with the relevant tributary reach, have a
demonstrated significant nexus with a TNW. As a result, the explanation in Section
II1.C.2 will include a discussion documenting the characteristics and underlying rationale
for the conclusions regarding the presence or absence of a significant nexus with a TNW.

Field staff will explain the specific connections between the characteristics documented
and the functions/services that affect a TNW. Specifically, an evaluation will be made of
the frequency, volume, and duration of flow; proximity to a TNW; capacity to transfer
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nutrients and organic carbon vital to support food webs; habitat services such as
providing spawning areas for important aquatic species; functions related to the
maintenance of water quality such as sediment trapping; and other relevant factors.

In addition, the evaluation will also consider the functions performed cumulatively by
any and all wetlands that are adjacent to the tributary, such as storage of flood water and
runoff; pollutant trapping and filtration; improvement of water quality; support of habitat
for aquatic species; and other functions that contribute to the maintenance of water
quality, aquatic life, commerce, navigation, recreation, and public health in the TNW.
This is particularly important where the presence or absence of a significant nexus is less
apparent, such as for a tributary at the upper reaches of a watershed. Because such a
tributary may not have a large volume, frequency, and duration of flow, it is important to
consider how the functions supported by the wetlands, cumulatively, have more than a

speculative or insubstantial effect on the chemical, physical, or biological integrity of a
TNW.

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly
abut the RPW.

The field staff will assert jurisdiction over wetlands that do not directly abut an RPW
where there is a demonstrated significant nexus with a TNW. As a result, the explanation
in Section III.C.4 will include a discussion documenting the characteristics and
underlying rationale for the conclusions regarding the presence or absence of a significant
nexus with a TNW. The significant nexus determination can be based on the wetland
under review, in combination with all other wetlands adjacent to that tributary. See
Section 2 above for factors to be considered in the analysis.

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS

1. TNWs and Adjacent Wetlands. These classes of water bodies are jurisdictional under
the CWA.

Documentation to support determination:
e Provide data supporting this conclusion in Section III.A.

2. RPWs that flow directly or indirectly into TNWs. This class of water bodies is
jurisdictional under the CWA. ‘

Documentation to support determination:

o If flow is typically year round; flow determinations should be supported by
characteristics in Section III.B.1 of the form such as flow/gage data, rainfall data,
anecdotal information, or

o If flow is continuous at least “seasonally” provide data supporting this conclusion in
Section II1.B.
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As a matter of policy, field staff will include in the record any available information that
documents the existence of a significant nexus between a RPW that is not perennial and a
TNW.

3. Non-RPWs that flow directly or indirectly into TNWs. This class of water bodies is
jurisdictional under the CWA where there is a “significant nexus” with a TNW.

Documentation requirements to support determination:

e Section III.B.1 (and III.B.2 and IIL.B.3, if applicable) of the form needs to
demonstrate that water flow characteristics of a non-RPW, in combination with
the functions provided by those non-RPWs and any adjacent wetlands (if any),
has more than an insubstantial or speculative effect on the chemical, physical,
and/or biological integrity of the TNW

e Section III.C.1 or Section III.C.2 needs to identify rationale to support the significant
nexus determination for the non-RPW

4. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs. This
class of water bodies is jurisdictional under the CWA.

Documentation requirements to support determination:

e Wetlands will meet the 3-parameter test contained in the agency's regulatory
definition of wetlands. See also the protocol identified in the Corps of Engineers
Wetlands Delineation Manual (1987) or appropriate Regional Supplement

If flow between the RPW and TNW is perennial, then:

e Section II1.D.2. of the form needs to demonstrate that flow is typically year round

e Demonstrate wetland is directly abutting an RPW. Note that a continuous surface
connection does not require surface water to be continuously present between the
wetland and the tributary.

If flow between the RPW and TNW is at least seasonal, then:

e Section III.D.2 of the form needs to demonstrate that water flows from an RPW
directly or indirectly into TNW
¢ Section IIL.B.2 needs to document that the wetland is directly abutting an RPW

As a matter of policy, field staff will include in the record any available information that

documents the existence of a significant nexus between a wetland directly abutting an
RPW that is not perennial and a TNW.
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5. Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly
into TNWs. This class of water bodies is jurisdictional under the CWA where there is a
“significant nexus” with a TNW.

Documentation requirements to support determination:

e Wetlands will meet the 3-parameter test contained in the agency's regulatory
definition of wetlands. See also the protocol identified in the Corps of Engineers
Wetlands Delineation Manual (1987) or appropriate Regional Supplement

o Section II1.B.1 of the form needs to demonstrate that water flows from an RPW
directly or indirectly into a TNW

e Section II1.B.2 and 3 need to identify rationale that wetland is adjacent (not directly
abutting) to an RPW that flows directly or indirectly into a TNW

e Section ITI.C.3 needs to identify rationale to support significant nexus determination
for a wetland, in combination with all other wetlands adjacent to that tributary

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. This
class of water bodies is jurisdictional under the CWA where there is a “significant nexus”
with a TNW.

Documentation requirements to support determination.

e Wetlands will meet the 3-parameter test contained in the agency's regulatory
definition of wetlands. See also the protocol identified in the Corps of Engineers
Wetlands Delineation Manual (1987) or appropriate Regional Supplement

e Section II1.B.1 of the form needs to demonstrate that water flows from a non-RPW
directly or indirectly into a TNW

e Section II1.B.2 and 3 need to identify rationale that the wetland is adjacent to a non-
RPW that flows directly or indirectly into a TNW

e Section III.C.2 needs to identify rationale to support significant nexus determination
for the wetland, in combination with all other wetlands adjacent to that tributary

7. Impoundments of jurisdictional waters. Generally, impoundment of a water of the
U.S. does not affect the water’s jurisdictional status.

Documentation requirements to support determination:

e Demonstrate that impoundment was created from “waters of the U.S.,” or

e Demonstrate that water meets the criteria for one of the categories presented
above (1-6), or

o Demonstrate that water is isolated with a nexus to commerce (see E below).
Prior to asserting or declining CWA jurisdiction based solely on this category,
Corps Districts will elevate the action to Corps HQ for review consistent with the
process described in the Corps/EPA Memorandum Regarding CWA Act
Jurisdiction Following Rapanos. (Appendix C)
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‘U Amy

Corps of Engineers

Search Los Angsles Dislnet

ABOUT BUSINESS WITHUS MISSIONS LOCATIONS CAREERS MEDIA LIBRARY CONTACT

HOME > MISSIONS » REGULATORY > JURIBMICTIONAL DETERMINATION » NAVIGABLE WATERWAYS

LOS ANGELES DISTRICT

Navigable Waters in Los Angeles District

This teble lists Navigeble Water only and does not include other non-navigable water of the U.S. that may be managed under Section 404 of the Clean Water Act

Body of Water

County/State

Remarks

Authority

Agua Hedigna Lagoon

San Diego County

CG--TO 2.6 ft MSL. Coe--TO
2.5 ft MSL.

D11 Memo 29 Mar 80. CoE LTR 29
Nov 72.

MSL.

Alamitos Bay : lLos Angeles County ITO MHW Small boat harbor D11 Memo 25 Jan 74.
Alamo River llmperial County Nonnavigable D11 Memo 14 May 76
iiariain B4y e Qe CG-Entire Bay. COE--To 2,5 ft |D11 Memo 27 May 80. COE LTR 6 Feb

79

Arroyo Hondo

Santa Barbara County

CG--TO SR 101

D11LTR 7 Sep 79

Ballona Creek

Los Angeles County

ICOE-TO 206 ft MSL.

COE LTR 29 Nov 72

Batiquitos Lagoon

San Diego Coynty

ICOE TO Mile 2.5 ft MSL

COE LTR 29 Nov 72

Bolsa Bay

Orange County

ICG--TO MHW. COE--TO 2.5 ft
MSL.

D11 Memo 22 Jan 80. COE LTR 29
Nov 72

Buena Vista Lagoon

San Diego County

ICG Nonavigable. COE to 2.5 ft
MSL

ICOMDT ltr dtd 15 sep 75. COE ltr dtd
129 Nov 72,

Butano Creek

iSan Luis Obispo County

ICG to mile 1.7. COE to mile 1.4
i5an Gregoria.

D12 Itr 6 feb 79. COE Itr 2 aug 71

Calleguas Creek

Ventura County

ICOE t0 2.5 t MSL

COE Itr 29 nov 72

(Camp Pendelton Harbor

San Diego County

Military

COE Itr 17 feb 58

IZarpinteria El Estero Marsh

Santa Barbara County

ICoE to 2.5 ft MSL

ICoE Itr 29 nov 72

IChorro Creek

San Luis Obispo County

ICG to mile 1.2. COE to mile 11

D12 itr 6 feb 79. COE Note 15 Jul 78

Colorado River: Mexican Border to Hoover Dam

Arizona V. CA.,283 US 423
1931) & Arizona V. CA,, 298
US 558 (1936)

Colorado River: Hoover Dam to Grand Wash

Lake Mead

CoE LTR 2 Jan 75

Colorado River. Grand Wash to Glen Canyon Dam

INo CG Determination CCGD11
0an) LTR 16590 6 Feb 87

CoE LTR 8 Nov 73

ICanyon (Mile 176)

IColorado River: Glen Canyon Dam to Cataract

US V. Utah. 283 US 64 (1931)

Boarder

IColorado River: Cataract Canyon to Utah-Colorado

G-LMI LTR 16211 30 Nov 77

Castle Creek (just above MOAB)

IColorado River: 4.5 Miles Below Green River to

Junction

Colorado River: Utah-Colorado Boarder to Grand

CoE LTR 15 Feb 72

Devareaux Ranch Lagoon

iSanta Barbara County

COE to 2.5 ft MSL.

(COE Itr 29 nov 72

Domingez Channel

Los Angeles County

CG to Vermont Ave

D11 dl Memo 21 Jul 81

Franklin Creek Carpinteria Valley Watershed

Santa Barbara County

Nonnavigable

D11 Itr 5jan 76

ICG to MHW. CoE to 2.5 ft MSL

Project -
- . Between Coolidge Dam &
(Gila River Arizona bainted Rock Dam
Goleta Slough ket Biarbara Coury . COMDT Itr 12 nov 69. CoE Itr 29 nov

72.

reenville-Banning Channel

Orange County

ICG to 19th st bridge

D11 Memo 9 feb 78

INational City to San Diego &
Arizona E RR BR.

rwindale Quarry lLos Angeles County Nonnavigable D411 memo 17 jan 80
I.ake Powell IAZ/Utah

ICG to SD & AE Crossing.
LA Plaeta Creek San Diego County

D11 memo 16 jun 80

http://www.spl.usace.army.mil/Missions/Regulatory/JurisdictionalDetermination/Navigabl...
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Las Chollas Creek

an Diego County

ICG to mile 0.35

D11 memo 17 jul 78

|os Angeles/l.ong Beach Harbor

Los Angeles County

CG to MHW., COE to to mile 8

D11 memo 23 aug 78. COE itr 17 feb
58.

ICG to PCH Bridge/MHW. CoE

D11 memo 23 aug 78. CoE LTR 29 nov

lLos Angeles River Los Angeles County ko 2.5 # MSL. -

-5 Bridge. : . CoE LTR 29
Los Penasquitos Lagoon San Diego County f/g:o |-5 Bridge. CoE to 2.5 ft 5);1 memo 5 mar 86. Co nov
Mission Bay (Upper) San Diego County CoE to 2.6 ft MSL. CoELTR 29 nov 72

Morro Bay (Lower)

ISan Luis Obispo County

CG to MHW. CoE to 2.4 ft MSL.|D12 Itr 6 feb 79. CoE LTR 29 Nov 72

ICG Undetermined. CoE to 2.5 ft]

Mugu Lagoon \Ventura County MSL COE LTR 29 Nov 72
Newport Bay (Upper) Orange County |ICoEto 2.5 ft MSL. COE LTR 29 Nov 72
New River Imperial County Nonnavigable D11 MEMO 18 Mar 77 '
Otay River San Diego County CG to MHW D11 memo 22 mar 77
Pismo & Arroyo Grande Creeks San Luis Obispo County [CoE to 2.5 ft MSL ICOE Itr 28 nov 72
Playa Del Ray Harbor Los Angeles County

Port Hueneme Ventura County

Port San Luis San Luis Obispo County [Tidal

Redondo Beach Los Angeles County CoE LTR 17 feb 58
[Salton Sea Imperial County Nonnavigable ICOMDT lItr 3 jan 61
iSan Antonio Creek Santa Barbara County  [Nonnavigable D11 memo 26 sep 79

San Diego River

[San Diego County

2.7 ft MSL.

ICG to mean high water. COE to|D11 memo 30 sep 76. COE Itr 29 nov

72.

ISan Diego Bay (lower)

San Diego County

Coe to 3 ft MSL.

COE LTR 29 nov 72

[San Dieguito River

San Diego County

CG to I-5. Coe to 2.5 ft MSL.

D11 memo 8 mar 85, COE ltr 29 nov
72.

San Elijo Lagoon

San Diego County

ICoe to 2.5 ft MSL.

ICOE LTR 29 nov 72

San Gabriel River

Orange County

2.5 ft MSL.

ICG to 7th street bridge. COE to [D11 memo 16 sep 80. COE LTR 6 feb

79.

ISan Juan Creek

Orange County

CoE to 2.6 ft MSL.

COE LTR 29 Nov 72

San Luis Rey River

San Diego County

CG to route 76. COE to 2.5 ft
MSL.

D11 memo 12 feb 79. COE Itr29 nov
72.

San Luis Obispo Creek

San Luis Obispo County

ICG to mile 1.3. COE to 2.5 ft
IMSL Pismo Beach.

D12 LTR 6 feb 79. CoE Itr 29 nov 72.

iSan Mateo Creek

San Diego County

(Coe to 2.6 ft MSL.

ICOE Itr 29 nov 72.

San Pedro Creek

Santa Barbara County

Nonnavigable

D11 memo 1 may 78

13an Simeon Bay

San Luis Obispo County

Coe to 2,5 ft MSL. L

ICOE Itr 29 nov 72.

San Simeon Creek

[San Luis Obispo County

ICG to mile 0.5. Camisria.

D12 Itr 6 feb 79

Santa Ana River

Orange County

ICG to 19th street bridge.

D11 memo 9 feb 78.

[Santa Barbara Harbor

ISanta Barbara County

ICoE--

iSanta Clara River

Ventura County

ICG Nonnavigable

D11 memo 3 jun 87. D11 memo 29 Nov
72.

Santa Margarita River

San Diego County

ICG Nonnavigable. CoE to 2.5 ft|D11 memo 16 nov 78. CoE itr 29 nov

MSL. 72.
Santa Maria River Santa Barbara County  |CoE to 2.5 ft MSL. COE LTR 29 nov 72
Santa Ynez River Santa Barbara County [CoE to 2.5 ft MSL. ICoE LTR 29 nov 73
iSweetwater River ISan Diego County ICG to mile 0.8 COMDT LTR 23 jan 78
Talbert Flood Control Channel Orange County ICG to mean high water D11 {(d1) memo OF 26 july 84.
: : CG to MHW. Mission Bay, ;
Tecolate River San Diego County b on Disg D11 memo 27 jan 78.

[Tecolotilo Creek

Santa Barbara County

CG to Fowler St. Bridge.

ICOMDT LTR 12 nov 69

Tijuana Estuary

[San Diego County

ICoE to 2.5ft. M.S.L.

ICoE LTR 29 Nov 72

\Ventura River

Ventura County

ICoE-TO 2.6 ft M.S.L

ICOE LTR 29 Nov 72

http://www.spl.usace.army.mil/Missions/Regulatory/JurisdictionalDetermination/Navigabl... 3/23/2016
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Section 4.45. Dry Measures

A. Application

A.1. General. — This code applies to rigid measures of capacity designed for general and repeated use in the
measurement of solids, including the capacities of 2 bu or more.

A.2. Exceptions.

(a) This code does not apply to “standard containers” used for the measurement of fruits and vegetables and as
shipping containers thereof.

(b) This code does not apply to berry baskets and boxes. (Also see Section 4.46. Code for Berry Baskets and
Boxes.)

(Added 1976)

A.3. Additional Code Requirements. — In addition to the requirements of this code, Dry Measures shall meet the
requirements of Section 1.10. General Code.

S. Specifications

S.1.  Units. — The capacity of a measure shall be | bu, a multiple of the bushel, or a binary submultiple of the bushel,
and the measure shall not be subdivided or double-ended.

S.2.  Material. — A dry measure shall be made of any suitable material that will retain its shape during normal usage.

S.3. Shape. — A measure, other than a basket, of a capacity of % bu or less, shall be cylindrical or conical in shape.
The top diameter shall in no case be less than the appropriate minimum diameter shown in Table 1. Minimum Top
Diameters for Dry Measure other than Baskets. The bottom of a measure, other than a basket, shall be perpendicular
to the vertical axis of the measure and shall be flat, except that a metal bottom may be slightly corrugated. The bottom
of a measure shall not be adjustable or movable.

Minimum Top Diameters foT'all)):; ]I\"leasures other than Baskets
Nominal Capacity Minimum Top Diameter Inches

| pint 4

1 quart 58

2 quarts 68

Y2 peck 8%

1 peck 10778
Y2 bushel 13%

S.3.1.  Conical Dry Measure. — If conical, the top diameter shall exceed the bottom diameter by not more than
10 % of the bottom diameter.
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S.4. Capacity Point. — The capacity of a measure shall be determined by the top edge of the measure.

S.5. Top Reinforcement. — The top edge of a measure shall be reinforced, On a wooden measure other than a
basket, of a capacity of 1 qt or more, this reinforcement shall be in the form of a firmly attached metal band.

S.6. Marking Requirements. — A measure shall be conspicuously marked on its side with a statement of its
capacity. If the capacity is stated in terms of the pint or quart, the word “Dry” shall be included. The capacity
statement shall be in letters of the following dimensions:

(a) At least 2 in high and Y in wide on a measure of any capacity between 2 pt and 1 pk.
(b) Atleast 1 in high and Y2 in wide on a measure of a capacity of 'z bu or more.

(c) On a measure of a capacity of % pt or less, the statement shall be as prominent as practicable, considering
the size and design of such measure,

N. Notes
N.1. Testing Medium.
N.1.1. Watertight Dry Measures. — Water shall be used as the testing medium for watertight dry measures.
N.1.2, Non-Watertight Dry Measures. — A dry measure shall be tested either volumetrically using rapeseed

as a testing medium or geometrically through inside measurement and calculation.
(Amended 1988)

T. Tolerances

T.1. — Maintenance tolerances in excess and in deficiency shall be as shown in Table 2. Maintenance Tolerances, in
Excess and in Deficiency, for Dry Measure. Acceptance tolerances shall be one-half the maintenance tolerances.

Maintenance Tolerances, in Excz:sba:iczl'in Deficiency, for Dry Measures
Tolerance
Nowrinal Capasity In Excess In Deficiency
Cubic Inches Cubic Inches
'/32 pint or less 0.1 0.05
/16 pint 0.15 0.1
/8 pint 0.25 7 0.15
Ya pint 0.5 0.3
Y4 pint 1.0 0.5
1 pint 2.0 1.0
1 quart 3.0 155
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Maintenance Tolerances, in Excrer:sba:fldz'in Deficiency, for Dry Measures
Tolerance

Nominal Capacity In Excess In Deficiency
Cubic Inches Cubic Inches

2 quarts 5.0 2.5

Y2 peck 10.0 5.0

1 peck 16.0 8.0

Y2 bushel 30.0 15.0

1 bushel 50.0 25.0
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2015-16 Fee Schedules

CALIFORNIA CODE OF REGULATIONS
TITLE 23. Division 3. Chapter 9. Waste Discharge Reports and Requirements
Article 1. Fees

Section 2200. Annual Fee Schedules.

Each person for whom waste discharge requirements have been prescribed pursuant to Section
13263 of the Water Code shall submit, to the State Board, an annual fee in accordance with the
following schedules. The fee shall be submitted for each waste discharge requirement order
issued to that person.’

(a) The annual fees for persons issued waste discharge requirements (WDRs), except as
provided in subdivisions (a)(3), (a)(4), (b), and (c), shall be based on the discharge’s threat to
water quality (TTWQ) and complexity (CPLX) rating according to the following fee schedule,
plus applicable surcharge(s). For Fiscal Year 2015-16, Land Disposal dischargers Not Paying a
Tipping Fee will receive a 19.2 percent fee reduction of the calculated fee, prior to the addition
of any applicable surcharge. For Fiscal Year 2015-16, Land Disposal dischargers Paying a
Tipping Fee will receive an 18.8 percent fee reduction of the calculated fee, prior to the addition
of any applicable surcharge.

ANNUAL FEE SCHEDULE FOR WASTE DISCHARGE REQUIREMENTS
Type of Discharge
Threat to Water Complexity - .
Quality (CSLX) Discharge to Land or Land Disposal
(TTWQ) Surface Waters Not Paying a Paying a
Tipping Fee* Tipping Fee®

1 A $109,005 $70,781° $59,252°
1 B $68,901 $57,168 $47,856
1 C $37,178 $36,751 $30,766
2 A $24,833 $30,625 $25,638
2 B $14,929 $24,502 $20,510

' Federal facilities wil generally not be invoiced for the portion of the annual fee that is attributable to the State Board's ambient

water monitoring programs. See Massachusetts v. United States (1978) 435 U.S. 444,

For this table, discharges to land or surface waters are those discharges of waste to land or surface waters not covered by
NPDES permits that are regulated pursuant to Water Code Section 13263 that do not implement the requirements of Title 27 of
the California Code of Regulations (CCR). Examples include, but are not limited to, wastewater treatment plants, erosion control
projects, and septic tank systems. It does not include discharge of dredge or fill material, discharges from agricultural lands,
including irrigated lands, or discharge from animal feeding operations.

Dischargers covered by a WDR for municipal and domestic discharges with permitted flows of less than 50,000 gallons per day in
categories 2-B, 2-C, 3-B and 3-C will receive a 50 percent fee discount. The design flow shall be used where no permitted flow is
present. Municipal and domestic discharges receiving the discount are defined as discharges from facilities that treat domestic
wastewater or a mixture of wastewater that is predominately domestic wastewater. Domestic wastewater consists of wastes from
bathroom toilets, showers, and sinks from residential kitchens and residential clothes washing. It does not include discharges
from food preparation and dish washing in restaurants or from commercial laundromats. Dischargers covered by a Landscape
Irrigation General Permit issued by the State Water Board will be assessed a fee associated with TTWQ/CPLX rating of 3B.

For this table, land disposal discharges are those discharges of waste to land that are regulated pursuant to Water Code Section
13263 that implement the requirements of CCR Title 27, Division 2, except Chapter 7, Subchapter 2, §22560-22565 (confined

animal facilities). Examples include, but are not limited to, discharges associated with active and closed landfills, waste piles,
surface impoundments, and mines.

For this table, Not Paying a Tipping Fee are those land disposal dischargers not subject to Public Resources Code (PRC)
§ 48000 et seq.

For this table, Paying a Tipping Fee are those land disposal dischargers subject to PRC § 48000 et seq.
A surcharge of $12,000 will be added for Class | landfills. Class | landfills are those that, during the time they are, or were, in

operation, are so classified by the Regional Board under 23 CCR Chapter 15, have WDRs that allow (or, for closed units,

allowed) them to receive hazardous waste, and have a permit issued by the Department of Toxic Substances Control under 22
CCR Chapter 10, § 66270.1 et seq.
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2 C $11,195 $18,376 $15,383
3 A $8,823 $12,250 $10,256
3 B $4,699 $9,188 $7,690
3 C $2,088 $4,082 $3,419

Oil and gas produced water storage and disposal facilities regulated by waste discharge

requirements are subject to a surcharge as follows:

(1) Threat to water quality (TTWQ)” and complexity (CPLX) of the discharge is assigned by the

Barrels/Year Surchargi
0-19,999 $4.500

20,000-99,999 $9,000
100,000+ $13,500

Regional Board in accordance with the following definitions:

THREAT TO WATER QUALITY

Category “1” — Those discharges of waste that could cause the long-term loss of a .
designated beneficial use of the receiving water. Examples of long-term loss of a beneficial

use include the loss of drinking water supply, the closure of an area used for water contact

recreation, or the posting of an area used for spawning or growth of aquatic resources,
including shellfish and migratory fish.

Category “2" — Those discharges of waste that could impair the designated beneficial uses of
the receiving water, cause short-term violations of water quality objectives, cause secondary
drinking water standards to be violated, or cause a nuisance.

-~ — —— ~-Category “3"=Those discharges-of waste that could degrade water quality without violating

water quality objectives, or could cause a minor impairment of designated beneficial uses as
compared with Category 1 and Category 2.

Category “A” — Any discharge of toxic wastes; any small volume discharge containing toxic
waste; any facility having numerous discharge points and groundwater monitoring; or any

COMPLEXITY

Class 1 waste management unit.

Category “B” — Any discharger not included in Category A that has physical, chemical, or
biological treatment systems (except for septic systems with subsurface disposal), or any

Class 2 or Class 3 waste management units.

Category “C” — Any discharger for which waste discharge requirements have been

prescribed pursuant to Section 13263 of the Water Code not included in Category A or

Category B as described above. Included are dischargers having no waste treatment

systems or that must comply with best management practices, dischargers having passive
treatment and disposal systems, or dischargers having waste storage systems with land

disposal.

"in assigning a category for TTWQ, a regional board should consider duration, frequency, seasonality, and other factors that might

limit the impact of the discharge.

2
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(2) For dischargers covered under Statewide General WDRs for Sanitary Sewer Systems, the
TTWQ and CPLX designations are assigned based on the population served by the sanitary
sewer system. The table below describes the correlation between population served and
TTWQ and CPLX designations to determine the appropriate annual fee:

Population Served® Threat and Complexity
Designation
Less than 50,000 3C
50,000 or more 2€

(3) The fees for discharges of dredge and fill material shall be as follows.?

STANDARD FEE

Annual
Annual Active Post—Dlscharga
Discharge Category Application Feo™ Discharge Fee" Monitoring Fee'
(A) Fill and Excavation™ Discharges Discharge length in feet x $13.50 $600 $300

a Assumes 2.5 persons per equivalent dwelling unit (EDU).
I. For “excavation” the area of the discharge is the area of excavation; if the excavated material is then discharged to waters, an

additional “fill" fee will be assessed.
ii.

When a single project includes muitiple discharges within a single dredge and fill fee category, the fee for that category shall be

assessed based on the total area, volume, or length of discharge (as applicable) of the muitiple discharges. When a single
project includes discharges that are assessed under multiple standard fee categories, the total application fee shall be the sum
of the application fees assessed under each applicable fee category; however only a single annual active discharge fee or
annual post-discharge monitoring fee, if required, shall be assessed for the project. The single annuai active discharge fee and
the single annual post-discharge monitoring fee for the project shall be based on the higher of the applicable fee categories.
Single projects qualifying for a special/flat fee or amended order fee shall only be assessed the appllcable spemal/ﬂat fee or

— —amended-orderfee. —

iii. Fees shall be based on the largest discharge size speclf jed in the orlglnal or revised report of waste discharge or Clean Water
Act (CWA) Section 401 water quality certification application, or as reduced by the applicant without any State Board or

Regional Board intervention.

iv. If water quality certification is issued in conjunction with dredge or fill WDRs or is issued for a discharge regulated under such
preexisting WDRs, the current annual WDR fee as derived from this dredge and fill fee schedule shall be paid in advance

during the application for water quality certification, and shall comprise the fee for water quality certification.

v. Discharges requiring water quality certification and regulated under a federal permit or license other than a US Army Corps of
Engineers CWA Section 404 permit or a Federal Energy Regulatory Commission License shall be assessed a fee determined

from CCR 23, Section 2200(a).

Dischargers shall pay a one-time application fee for each project at the time that the application or report of waste discharge is

submitted. Notwithstanding section 2200.2, if discharges commence in a fiscal year other than the fiscal year in which the
application or report of waste discharge is submitted, the application fee is in addition to the first annual active discharge fee for
the project. If discharges commence in the same fiscal year as the application or report of waste discharge is submitted, the
discharger shall pay only the greater of the application fee or the first annual active discharge fee. The application fee for
category (A) fill and excavation discharges will be based on the discharger’s estimate of project length and area. If, upon
completion, the actual length or area is larger than the estimate, the discharger may receive an additional application fee

Dischargers shall pay an annual active discharge fee each fiscal year or portion of a fiscal year during which discharges

occur until the regional board or the State Board issues a Notice of Completion of Discharges Letter to the discharger. The
annual active discharge fee for category (B) dredging discharges will be invoiced after the annual dredge volume has been

Dischargers shall pay an annual post-discharge monitoring fee each fiscal year or portion of a fiscal year commencing with the

first fiscal year following the fiscal year in which the regional board or State Board issued a Notice of Completion of Discharges
Letter to the discharger, but continued water quality monitoring or compensatory mitigation monitoring is required. Dischargers
shall pay the annual post-discharge monitoring fee each fiscal year until the regional board or the State Board issues a Notice

10

. invoice that is based on the actual project length and area, minus the application fee that was previously paid.
determined.

12

. of Project Complete Letter to the discharger.

“Excavation” refers to removing sediment or soil in shallow waters or under no-flow conditions where impacts to beneficial uses

are best described by the area of the discharge. It typically is done for purposes other than navigation. Examples include
trenching for utility lines, other earthwork preliminary to discharge, removing sediment to increase channe! capacity, and
other flood control and drainage maintenance activities (e.g., debris removal, vegetation management and removal, detention
basin maintenance and erosion control of slopes along open channels and other drainage facilities).

3
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Discharges will be assessed as the higher fee of
"discharge length in feet" and "discharge area in acres."
The size of the discharge area shall be rounded to two
decimal places (0.01 acre = 436 square feet).

_Or-

Discharge area in acres x $5,670
whichever is higher, up to a
maximum of $90,000. The

minimum application fee is $600.

Discharge Category

Application Fee'

Annual Active
Discharge Fee'

Annual
Post-Discharge
Monitoring Fee"

(B) Dredging™ Discharges
(except Sand Mining-see (C) below)
Dredge volume expressed in cubic yards.

$600

Annual dredge volume
in cubic yards x $0.21,
up to a project maximum
of $90,000. The
minimum annual active
discharge fee is $600.

$300

SPECIAL/FLAT FEE

Discharge Category

Application Fee™

Annual Actlve
Discharge Fee'

Annual
Post-Discharge
Monitoring Fee™

(C) Sand Mining Dredging Discharges

Aggregate extraction in marine waters where source
material is free of pollutants and the dredging operation
will not violate any basin plan provisions.

$600

$600

$300

(D) Ecological Restoration and Enhancement
Projects

Projects undertaken for the sole purpose of restoring or
enhancing the beneficial uses of water. This schedule
does not apply to projects required under a regulatory
mandate or to projects that are not primarily intended for
ecological restoration or enhancement, e.g., land
development.

$200

$200

$100

(E) Low Impact Discharges
Projects may be classified as low impact discharges if
they meet-all-of-the-following-criteria: — — — —

1. The discharge size is less than all of the
following: (a) for fill, 0.1 acre, and 200 linear feet, and
(b) for dredging, 25 cubic yards.

2. The discharger demonstrates that: (a) all
practicable measures will be taken to avoid impacts; (b)
where unavoidable temporary impacts take place,
waters and vegetation will be restored to pre-project
conditions as quickly as practicable; and (c) where
unavoidable permanent impacts take place, there will be
no net loss of wetland, riparian area, or headwater
functions, including onsite habitat, habitat connectivity,
floodwater retention, and pollutant removal.

3. The discharge will not do any of the
following: (a) directly or indirectly destabilize a bed of a
receiving water; (b) contribute to significant cumulative
effects; (c) cause pollution, contamination, or nuisance;
(d) adversely affect candidate, threatened, or
endangered species; (e) degrade water quality or
beneficial uses; (f) be toxic; or (g) inctude "hazardous"
or "designated" material.

$200

N/A

N/A

1 “Dredging” generally refers to removing sediment in deeper water to increase depth. The impacts to beneficial uses are best
described by the volume of the discharge and typically occur to facilitate navigation. For fee purposes it also includes aggregate
extraction within stream channels where the substrate is composed of course sediment (e.g., gravel) and is reshaped by normal
winter flows (e.g., point bars), where natural flood disturbance precludes establishment of significant riparian vegetation, and
where extraction timing, location and volume will not cause changes in channel structure (except as required by regulatory
agencies for habitat improvement) or impair the ability of the channel to support beneficial uses.
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(F) General Orders for CEQA Exempt Projects

Projects which are CEQA exempt and which are
required to submit notification of a proposed discharge
to the State and/or Regional Board pursuant to: (1) a
general order aythorizing impacts for the qualifying
project CEQA exemption (e.g. Small Habitat Restoration
General Permit); or (2) a general water quality
certification permitting discharges authorized by a U.S.
Army Corps of Engineers general permit (e.g.,
nationwide permit). Applies ONLY if a general order or
general water quality certification was previously

granted.

(G) Emergency Projects authorized by a Water

Board General Order

$200 N/A

N/A

(H) Amended Orders

Amendments of WDR's or water quality certifications
previously issued for one-time discharges not subject to

annual billings.

(a)

(b)

©

(d)

Minor project changes, not

requiring technical analysis and
involving only minimal processing
time.

Changes to projects eligible for flat
fees (fee categories C and D) where
technical analysis is needed to assure
continuing eligibility for flat fee and
that beneficial uses are still protected.
Project changes not involving an
increased discharge amount, but
requiring some technical analysis to
assure that beneficial uses are still
protected and that original conditions
are still valid, or need to be modified.
Project changes involving an
increased discharge amount and
requiring some technical analysis to
assure that beneficial uses are still
protected and that original conditions
are still valid, or need to be modified.

(a) No fee required

(b) $300 flat fee

(c) $200 flat fee

___ (e)__Major_project changes_requiring.an —_ ____ ___ | (e). New standard fee assessed i -

essentially new analysis and re-
issuance of WDR's or water quality
certification.

(d) Additional standard fee assessed per increased amount of discharge(s)
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feat" and "discharge area in acres”
(A) |pischarge length shall be reported in Linear Feet. Includes linear $0 s0 0
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(0,01 acre = 436 square feet). RIS
Oredging Discharges (exzupt Sand Mining-see (C) telow)” te s i Vv v &0 D6
® Annual dredge volume expressed in cubic yards DredgeVelime C¥ x30.21 s0 50 so
Total Application Fee [to be submitted prior to centification):'®:| . Categores (Ajand(B) S T | Nt ¥
- - gy | G =
i s MM)- | - d y
B. FEES BASED ON FLLAT FEE CATEGQRIES
Sand Micing Ueadging Disciirges
(C) |Aggregate extraction in marine waters where the source material is free Flat fee Check if Applicable a $0 $0 $0
of pollutants and the dredging operation will not viclate any 8asin Fian
Provisions
Ecolagical Regiamtion and Erhancement Prejects
Praojects undertaken fer the sole purpose of restoring or enhancing the
(D} |eeneficial uses of water. This schedule does not apply to projects Flatfea Check if Applicable 0 $0 %0 S0
required under a regulatory mandate or lo projects that are not primarnly
intended for ecolegical restoration or enhancement, e.g., land
developmant.
Low Impact Oischargas,
Projects may be classified as low impact discharges if they meet the
fallowing criteria:
1. The discharge size is less than all of the fellowing:
(a) for fili, 0.1 acre, and 200 linear feet; and
() for dredging, 25 cubic yards
2. The discharger demonstrates that:
(a) all practicable measures will be taken to avoid impacts;
(b) where unavoidable lemporary impacts take place, walers and
vegetation will be restored to pre-project conditions as gquickly as
practicatle; and
(E) |(c) where unavoidable permanent impacts take place, lhere will be no Flat fee Check if Applicable a N N/A N/A
net loss of wetland, riparian area, or headwater functions, including
onsile habitat, habitat connectivity, floodwater retention, and pollutant
removal
3. The discharga will not do any of the following:
(a) direclly or indireclly destabilize a bed of a receiving water;
(b) contribule to significant cumulative effects;
(c) cause pollution, contamination, or nuisance;
(d) adversely affect candidate, threataned, or endangered species;
(e) degrade water qualily or beneficial uses;
(f) be toxic; or
(9) include "hazardous” or "designated” material
Genaral Ordlers For CEQA Exarmnt Projects
Projects which are CECA exempt and 'which are required to submit
notification of a proposed discharge to the State and/or Regicnal Board
pursuant to: (1) a general order authorizing impacts for the qualifying » - 9
) project CEQA exemption (e g. Small Habikgat R’Zs!oraﬁon General latcls Checkitagplicaic o s L .
Permit); or (2) a general water quality certification permitting discharges
authorized by a U S. Army Corps of Engineers general germit (e.g ,
nationwide permit) Applies ONLY if a general order or general water
quality certification was previously qranted
(G) |Emargency Profects autherizad by aWhwer Sonrd Senaral Order Flat Fae Check if Applicable O $0 N/A N/A




Categorres (C) o (G)

Anenced Craers,

Amendments of '‘NCR's or water quality ceriifications greviously issued
for one-time gischarges not subject to annual billings. Fees charged
as fellows:

(1) Minor project changes, not requinng technical analysis and
involving only minimal processing time No fee (equired

(i) Changes lo project eligible for flat fees (fee categories C, D and E

above) where technical analysis is needed to assure continuing |

eligibility for flat fee and that beneficial uses are still protected. This Fiat fas Check if Applicable el $0
does not apply if a general order or general water qualily certification

was issued

(m) Project changes not involving an increased discharge amount,
but requiring some technical analysis to assure that beneficial uses are ) ) a
still protected and that original conditions are still valid, or need to be Flat fee Check if Applicacle $0
modified

(iv) Project changes involving an increased discharge amount and
requiring some technical analysis to assure that beneficial uses are still
protected and that original conditions are still valid, or need to be
medified

Additicnai !2e 35505524 .

ger incraasad ameunt af

A e s Check f Applicable a
discharge(s

Cafppiete Sec

(v) Major project changes requiring an essentially new analysis and

re-issuance of WDR's or water quality cerification New fae gssessoed
Fees Based on Amended Crders| ; Amended Orders (i} to (v) S0 l SRR SO $0
APPLICATION FEE DEPOSIT $0
BALANCE OF APPLICATION FEE DUE PRIOR TO CERTIFICATION $0
ANNUAL FEES $0 $0
Federal Facility (check box) a
APPLICATION FEE DEPOSIT (FEDS) N/A
BALANCE OF APPLICATION FEE DUE PRIOR TO CERTIFICATION (FEDS) N/A
ANNUAL FEES (FEDS) N/A N/A

1(a) For "excavation” the area of the discharge is the area of excavaticn; if the excavated material is then discharged to waters, an additional “fill" fee will be assessed

1(b) ‘When a single preject includes multiple discharges within a single credge and fill fee category, the fee for that categery shall be assessed based on lhe total area, volume, or length of discharge (as applicable) of the
multiple discharges. When a single project includes discharges that are assessed under mulliple standard fee categories, the total application fee shall be the sum of ihe application fees assessed under each applicatle
fee calegory; however only a single annual active discharge fee or annual post-discharge monitoring fee, if required, shall be assessed for the project. The single annuai active cischarge fee and the single annual post-
discharge monitoring fee for the project shall be based on the higher of the applicable fee cateqories. Single prejects qualifying for a flat fee or amended order fee shall only be assessed lhe applicable flat fee or
amended order fee

1(c) Fees shall be based on the largest discharge size specified in the original cr revised recort of waste discharge or Clean 'Vater Act (C'WA) Section 401 water quality certification application, or as reduced by the
applicant without any State Board or Regional Board intervention

1(d) If water quality certification is issued in conjunction wiln dredge or fill '‘¥DRs or is issued for a discharge regulated under such preexisting 'WDRs, the current annual 'NCR fee as derived from this dredge and fill fee
schedule shall be paid in advance during the application for water quality certficalion, and shall compnise the fee for water quality certification

1(e) Discharges requiring vater qualily certification and regulated under a federal permit or license other than a US Army Corps of Engineers C'/VA Section 404 permit or a Federal Energy Regulatory Commissicn
License shall be assessed a fee determined from CCR 23, Section 2200(a).

2 Dischargers shall pay a one-time application fee for each project at the time that the apglicaticn cr repert of waste discharge is submitted. Notwithstanding section 2200 2, if discharges commence in a fiscal year other
than the fiscal year in which Lhe application or report of waste discharge is submitted, lhe application fee is in additicn to the first annual active discharge fee for the project. If discharges commence in the same fiscal year
as the application or report of waste discharge is submilted, the discharger shali pay only the greater of the applicaticn fee or the first annual active discharge fee. The application fee for

category (A) fill and excavation discharges wviil be based on the discharger's estimate of project length and area. If, upon completion, the actuai length or area is larger than the estimate, the discharger may receive an
additional application fee invoice that is based on the actual project length and area, minus lhe application fee that was previcusly paid

3 Dischargers shall pay an annual active discharge fee each fiscal year or pertion of a fiscal year during which discharges occur until the regicnal board or the State Board issues a Motice of Completion of Cischarges
Letler to the discharger. The annual active discharge fee for category (B) dredging discharges will te invoiced after the annual dredge volume has been determined.

4 Dischargers shall pay an annual pest-discharge monitoring fee each fiscal year or pertion of a fiscal year commencing swith lhe first fiscal year fcllowing the fiscal year in which the regional board or State Board issued a
Motice of Completion of Discharges Letter to the discharger, but continued water quality monitoring or compensatory miigation monitoring is required. Dischargers shall pay the annual post-discharge monitoring {ee each
fiscal year until the regional board or the State Board issues a Notice of Project Complete Lelter to the discharger

5 "Excavation’ refers to removing sediment or scil in shallow waters or under no-flow conditicns ‘where impacts lo beneiicial uses are best described by the area of lhe discharge. It typically is dene for purpcses olher
lhan navigation. Examples inciude trenching for utility lines, other earthwark preliminary to discharge, remc'ing sediment to increase channel capacity, and other ficod control and drainage maintenance activities (e.g.,
debris removal, vegetation management and removal, detenticn basin maintenance and erosion conlrol of slopes along apen channels and other drainage facilities)

6 "Oredging” generally refers to removing sediment in deeper water to Increase depth. | he impacts to beneticial uses are test described by the volume of the discharge and typically occur to laciitate navigation.  For
fee purposes it also includes aggregate extraction wilthin stream channels where the substrate is composed of course sediment (2.g., gravel) and is reshaped by nermal winter flows (e g , point bars), where natural flood
disturbance precludes establishment of significant riparian vegetaticn, and where extraction timing, location and veolume will not cause changes in channel structure (excapt as required by regulatory agencies for habitat
improvemenl) or impair the abilily of the channel to support beneficial uses
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REGULATORY GUIDANCE
US Army Corps LETTER

of Englneerso,

No. 05-05 Date: 7 December 2005

SUBJECT: Ordinary High Water Mark Identification

1. Purpose and Applicability

a. Purpose. To provide guidance for identifying the ordinary high water mark.

b. Applicability. This applies to jurisdictional determinations for non-tidal waters under
Section 404 of the Clean Water Act and under Sections 9 and 10 of the Rivers and Harbors Act
of 1899.

2. General Considerations

a. Regulation and Policy. Pursuant to regulations and inter-agency agreement,' the
U.S. Army Corps of Engineers (Corps) determines, on a case-by case basis, the extent of
geographic jurisdiction for the purpose of administering its regulatory program. For purposes of
Section 404 of the Clean Water Act (CWA), the lateral limits of jurisdiction over non-tidal water
bodies extend to the ordinary high water mark (OHWM), in the absence of adjacent wetlands.
When adjacent wetlands are present, CWA jurisdiction extends beyond the OHWM to the limits
of the adjacent wetlands. For purposes of Sections 9 and 10 of the Rivers and Harbors Act of
1899, the lateral extent of Federal jurisdiction, which is limited to the traditional navigable
waters of the United States, extends to the OHWM, whether or not adjacent wetlands extend
landward of the OHWM.

Corps regulations define the term “ordinary high water mark” for purposes of the CWA
lateral jurisdiction at 33 CFR 328.3(e), which states:

“The term ordinary high water mark means that line on the shore
established by the fluctuations of water and indicated by physical characteristics
such as a clear, natural line impressed on the bank, shelving, changes in the
character of soil, destruction of terrestrial vegetation, the presence of litter and
debris, or other appropriate means that consider the characteristics of the
surrounding areas.”

1. Memorandum of Agreement between the Department of the Army and Environmental Protection Agency
Concerning the Determination of the Geographical Jurisdiction of the Section 404 Program and the Application of
the Exemptions under Section 404(f) of the Clean Water Act, January 19, 1989



This definition is virtually identical to the definition of the term “ordinary high water mark”
found at 33 CFR Section 329.11(a)(1), describing the lateral extent of Federal jurisdiction over
non-tidal traditional navigable waters of the United States subject to Sections 9 and 10 of the
Rivers and Harbors Act of 1899 (RHA). When the definition from 33 CFR Section 329.11(a)(1)
was reproduced at 33 CFR 328.3(e), the semi-colons of the former definition were mistakenly
changed to commas in the latter definition. Consequently, the definition of “ordinary high water
mark” in Part 328 is not as clear in meaning as is the definition of the same term in Part 329,
even though the two definitions were to serve the same basic purpose (i.e., establishing the
lateral extent of jurisdiction, in the absence of adjacent wetlands).”

Both definitions of the term “ordinary high water mark” begin by discussing physical
characteristics that indicate the location of the OHWM on the shore of a water body.
Furthermore, both OHWM definitions conclude with the statement the OHWM can be
determined using “other appropriate means that consider the characteristics of the surrounding
areas”.> Prior to this Regulatory Guidance Letter (RGL), neither the Corps nor the U.S.
Environmental Protection Agency has issued any additional clarifying national guidance for use
by Corps regulatory program staff in identifying the location of the OHWM for the CWA on a
case-by-case basis.

b. Practice. In making OHWM determinations, Corps districts generally rely on
physical evidence to ascertain the lateral limits of jurisdiction, to whatever extent physical
evidence can be found and such evidence is deemed reasonably reliable. Physical indicators
include the features listed in the definitions at 33 CFR Sections 328.3(e) and 329.11(a)(1) and
other appropriate means that consider the characteristics of the surrounding areas. In addition,
districts use other methods for estimating the line on the shore established by the fluctuations of
water, including, but not limited to, lake and stream gage data, flood predictions, historic records
of water flow, and statistical evidence. To the maximum extent practicable, districts generally
use more than one physical indicator or other means for determining the OHWM.

3. Guidance.

a. In determining the location of the OHWM for non-tidal water bodies under the CWA
or the RHA, districts should give priority to evaluating the physical characteristics of the area
that are determined to be reliable indicators of the OHWM. Physical evidence to be evaluated
includes those items listed in the definitions at 33 CFR Sections 328.3(e) and 329.11(a)(1).
Because many types of water bodies occur with varying conditions, including topography,
channel morphology and flow dynamics, districts may consider other physical characteristics
indicative of the OHWM.

2. CWA jurisdiction extends laterally landward of the OHWM to include all adjacent wetlands wherever such
adjacent wetlands are present. This guidance addresses situations where no such adjacent wetlands exist.

3. Changes in the limits of waters of the U.S. are addressed in 33 CFR 328.5,

4, On 3 June 1983 the Corps of Engineers’ Chief Counsel distributed legal guidance to all Corps district and
division counsel offices regarding certain legal questions relating to the geographic jurisdiction of Section 10 of the
Rivers and Harbors Act of 1899, including questions relating to the OHWM.



b. The following physical characteristics should be considered when making an OHWM
determination, to the extent that they can be identified and are deemed reasonably reliable:

Natural line impressed on the bank Sediment sorting
Shelving Leaf litter disturbed or washed away
Changes in the character of soil Scour
Destruction of terrestrial vegetation Deposition
Presence of litter and debris Multiple observed flow events
Wracking Bed and banks
Vegetation matted down, bent, or Water staining
absent Change in plant community

This list of OHWM characteristics is not exhaustive. Physical characteristics that correspond to
the line on the shore established by the fluctuations of water may vary depending on the type of
water body and conditions of the area. There are no “required” physical characteristics that must
be present to make an OHWM determination. However, if physical evidence alone will be used
for the determination, districts should generally try to identify two or more characteristics, unless
there is particularly strong evidence of one.

c. Where the physical characteristics are inconclusive, misleading, unreliable, or
otherwise not evident, districts may determine the OHWM by using other appropriate means that
consider the characteristics of the surrounding areas, provided those other means are reliable.’
Such other reliable methods that may be indicative of the OHWM include, but are not limited to,
lake and stream gage data, elevation data, spillway height, flood predictions, historic records of
water flow, and statistical evidence.

d. When making OHWM determinations, districts should be careful to look at
characteristics associated with ordinary high water events, which occur on a regular or frequent
basis. Evidence resulting from extraordinary events, including major flooding and storm surges,
is not indicative of the OHWM. For instance, a litter or wrack line resulting from a 200-year
flood event would in most cases not be considered evidence of an OHWM.

e. Districts will document in writing the physical characteristics used to establish the
OHWM for CWA and/or RHA jurisdiction. If physical characteristics are inconclusive,
misleading, unreliable, or not evident, the Districts’ written documentation will include
information about the physical characteristics (or lack thereof) and other appropriate means that
consider the characteristics of the surrounding areas, which it used to determine the OHWM.

f. To complete an approved jurisdictional determination, districts will have complete and
accurate documentation that substantiates the Corps decision. At a minimum, decisions will be
documented using the standardized jurisdictional determination information sheet established by

5. In some cases, the physical characteristics may be misleading and would not be reliable for determining the
OHWM. For example, water levels or flows may be manipulated by human intervention for power generation or
water supply. For such cases, districts should consider using other appropriate means to determine the OHWM,



Headquarters and provided to the districts on August 13, 2004 (or as further amended by
Headquarters). Documentation will allow for a reasonably accurate replication of the
determination at a future date. In this regard, documentation will normally include information
such as data sheets, site visit memoranda, maps, sketches, and, in some cases, surveys and
photographs documenting the OHWM.

4, Duration. This guidance remains in effect unless revised or rescinded.

NT.
Major General, US Army
Director of Civil Works
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

@

AN

¢ mo‘tao
DEC 21 201 OFFICE OF
ENFORCEMENT AND
COMPLIANCE ASSURANCE
MEMORANDUM
SUBJECT: 1Is ce_of Rgvised CWA Section 404 Settlement Penalty
olicy lﬁ-
FROM: 1vid K wrghce
Acting Asgistafit Administrator
TO: Water Protection/Management Division Directors,

Regions I-X

Director, Office of Environmental Stewardship, Region I
Director, Division of Environmental Protection and
Planning, Region II

Enforcement and Compliance Assistance Directors,
Regions II, VI, and VIII

Water, Wetlands, and Pesticides Division Director,
Region VII

Regional Counsels, Regions I-X

Attached is the Agency’s new Clean Water Act Section 404
Settlement Penalty Policy. This Policy is intended to be used by
EPA in calculating the penalty that the Federal government will
generally seek in settlement of judicial and administrative
actions for Section 404 violations (i.e., violations resulting
from the discharge of dredged or f£ill material into wetlands or
other waters of the United States without Section 404 permit
authorization, or in violation of a Section 404 permit.) This
policy establishes a framework which EPA expects to use in
exercising its enforcement discretion in determining appropriate
settlement amounts for such cases.

This guidance is intended to promote a more consistent
national approach to assessing settlement penalty amounts in CWA
Section 404 enforcement actions, while allowing EPA staff
flexibility in arriving at specific penalty settlement amounts in
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a given case. This policy is effective immediately and
supersedes the December 14, 1990 Guidance, “Clean Water Act
Section 404 Civil Administrative Penalty Actions: Guidance on
Calculating Settlement Amounts.” This policy applies to all CWA
Section 404 civil judicial and administrative actions filed after
this date, and to all pending cases in which the government has
not yet transmitted to the defendant or respondent a proposed
settlement penalty amount. This policy may be applied in pending
cases in which penalty negotiations have commenced, if
application of this Policy would not be disruptive to the
negotiations.

We would like to take this opportunity to thank all those in
the Regions, the Office of General Counsel, and Department of
Justice who commented on drafts of this policy. Your comments
were very helpful in making this a more complete and useful
document.

If you have guestions or comments with respect to this
Policy please contact Joe Theis in the Water Enforcement Division

at (202)564-0024.
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CLEAN WATER ACT SECTION 404
SETTLEMENT PENALTY POLICY

L INTRODUCTION

This document sets forth the policy of the U.S. Environmental Protection Agency (“EPA” or
“Agency”) for establishing appropriate penalties in settlement of an administrative or civil judicial penalty
proceeding against a person who has violated Sections 301 and 404 of the Clean Water Act (“CWA”
or “Act”)! by discharging dredged or fill material into wetlands or other waters of the United States
without Section 404 permit authorization, or in violation of a Section 404 permit.> This policy
implements the Agency’s Policy on Civil Penalties and the companion document, 4 Framework for
Statute Specific Approaches to Penalty Assessments, both issued on February 16, 1984, with
respect to these types of violations. This settlement penalty policy should be read in conjunction with
other applicable policies, such as the Interim Guidance on Administrative and Civil Judicial
Enforcement Following Recent Amendments to the Equal Access to Justice Act (SBREFA Policy)

(May 28, 1996), Incentives for Self-Policing: Discovery, Disclosure, Correction and Prevention
of Violations (EPA Audit Policy) (April 11, 2000), and the EPA Supplemental Environmental
Projects Policy (SEP Policy) (May 1, 1998).

EPA brings enforcement actions to require alleged violators to promptly correct their violations
and to remedy any harm caused by those violations.> As part of an enforcement action, EPA also
seeks substantial monetary penalties, that recover the economic benefit of the violations plus an
appropriate gravity amount that will deter future violations by the same violator and by other members
of the regulated community. Penalties help to ensure a level playing field within the regulated community

1 33 U.S.C. § 1311(a), 33 U.S.C. § 1344,

2 EPA may currently seek civil penalties up to $27,500 per day per violation in the federal district courts
under Section 309(d), or may seek an administrative assessment of $11,000 per day of violation up to $137,500 before
an Agency administrative law judge under Section 309(g) for the unauthorized discharge of dredged or fill material
into waters of the United States, or violation of a Section 404 permit. 33 U.S.C. § 1319(d) and (g). Thesec figures
reflect a 10% increase from the amounts set forth in the CWA as provided for under the Civil Monetary Penalties
Adjustment Rule. The Agency is preparing to issuc a revision to the Civil Monetary Penalties Adjustment Rule in
the near future. See footnote 10 below for further discussion.

3 For a discussion of the policy and procedures regarding EPA and Army Corps of Engineers (“Corps”)
implementation of Section 404 enforcement responsibilities see “Memorandum of Agreement Between the
Department of the Army/Environmental Protection Agency Concerning Federal Enforcement for the Section 404
Program of the Clean Water Act” (January 19, 1989). This document is available on the Internet at:
hhtp://www.epa.gov/OWOW/wetlands/regs/enfmoa.html.
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by ensuring that violators do not obtain an unfair economic advantage over competitors who have
complied with the Act. At the same time, EPA’s policies provide for adjustments based on a violator’s
good faith efforts to comply (or lack thereof) and inability to pay a penalty.

The need to deter violations and remedy any harm caused by such violations is especially
evident with respect to the discharge of dredged and/or fill material into waters of the U.S., particularly
wetlands and other special aquatic sites.* Wetlands are a vital yet increasingly threatened natural
resource.” Wetlands act as natural sponges, providing flood protection and storm damage control and
facilitating groundwater recharge. They furnish habitat for myriad plants and animals, including many
endangered species, and provide billions of dollars to the national economy each year from fisheries
and recreational activities such as hunting and bird watching.® Wetlands also perform a vital role in
maintaining water quality by trapping sediments and other pollutants before they reach streams, rivers,
and other open-water bodies.” Other special aquatic sites, such as mud flats and vegetated shallows,
as well as open bodies of waters such as rivers, lakes, and streams also provide important functions and
values. Discharges of dredged or fill material into waters of the U.S. may result in destruction of;, or
serious degradation to such waters. Given the significant values provided by such waters, it is all the
more important to assess adequate penalties to deter future Section 404 violations and thereby help to
achieve the goal of the Clean Water Act to “restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.”®

This policy sets forth how the Agency generally expects to determine an appropriate settlement
penalty in CWA Section 404 cases. In some cases, the calculation methodology set forth here may not
be appropriate, in whole or in part. In such cases, with the advance approval of the Office of
Enforcement and Compliance Assurance (“OECA”), an alternative or modified approach may be used.

A. Purpose

This policy is intended to provide guidance to EPA staff in calculating an appropriate penalty
amount in settlement of civil judicial and administrative actions involving Section 404 violations and

4 See 40 C.F.R. 230.2(q-1) (Special aquatic sites include sanctuaries and refuges, wetlands, mudflats,
vegetative shallows, coral reefs and riffle and pool complexes).

5 See e.g., U.S. Fish and Wildlife Service: Report to Congress: Wetlands Losses in the United States 1780's
to 1980's (1990).

6 See e.g., U.S. Fish and Wildlife Service: Wetlands of the United States: Current Status and Recent Trends
(1984).

7 Seee.g., U.S. v. Deaton, 209 F.3d 331 (4* Cir. 2000).

8 33U.5.C. § 1251(a).



related violations (e.g., failure to comply with a Section 308 request or a Section 309(a) order with
respect to such a violation). The guidance is designed to promote a more consistent national approach
to assessing settlement penalty amounts, while allowing EPA staff flexibility in arriving at specific penalty
settlement amounts in a given case. Subject to the circumstances of a particular case, this policy
provides the lowest penalty figure that the Federal Government should accept in settlement. The
Federal Govemment reserves the right to seek any amount up to the statutory maximum where
settlement is not possible, as well as where circumstances warrant application of a higher penalty than
what would be provided for under this settlement policy.

This policy is meant to accomplish the following four objectives in the assessment of penalties
for Section 404 violations. First, penalties should be large enough to deter noncompliance, both by the
violator and others similarly situated. Second, the penalties should help ensure a level playing field by
making certain that violators do not obtain an economic advantage over others who have complied in a
timely fashion. Third, penalties should generally be consistent across the country to promote fair and
equitable treatment of the regulated community. Finally, settlement penalties should be based on a fair
and logical calculation methodology to promote expeditious resolution of Section 404 enforcement
actions and their underlying violations.

B. Applicability

This policy applies to all CWA Section 404 civil judicial and administrative actions filed after
the signature date of the policy, and to all such pending cases in which the government has not yet
transmitted to the defendant or respondent a proposed settlement penalty amount. This policy revises
and hereby supersedes the December 14, 1990 Guidance, “Clean Water Act Section 404 Civil
Administrative Penalty Actions: Guidance on Calculating Settlement Amounts.” Except as provided in
Section II below, this policy is not intended for use by EPA, violators, administrative judges or courts in
determining penalties at hearing or trial. This policy does not affect the discretion of Agency
enforcement staff to request any amount up to the statutory maximum allowed by law.? Finally, this
policy does not apply to criminal cases that may be brought for the unauthorized discharge of dredged
or fill material in violation of the CWA.

° Because of the requirements of 40 C.F.R. §22.14(a) (4), administrative complaints filed under Part 22 must
have either the amount of the civil penalty that the Agency is proposing to assess, and a brief explanation of the
proposed penalty, or where a specific penalty demand is not made, a brief explanation of the severity of each
violation alleged and a citation to the statutory penalty authority in Section 309(g)(3) applicable for each violation
alleged in the complaint. Regional enforcement staff should follow the guidance provided on this subject in
"Guidance on the Distinctions Among Pleading, Negotiating and Litigating Civil Penalties for Enforcement Cases
Under the Clean Water Act," issued January 19, 1989, and in “Interim Guidance on Administrative and Civil Judicial
Enforcement Following Recent Amendments to the Equal Access to Justice Act,” issued May 28, 1996.
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C. Statutory Authorities

The Clean Water Act provides EPA with various enforcement mechanisms for
responding to violations of Sections 301(a) and 404 for discharging without, or in violation of, a Section
404 permit. Under Section 309(a), the Agency is authorized to issue an administrative compliance
order (AO) requiring a violator to cease an ongoing unauthorized discharge, to refrain from future illegal
discharge activity, and to remove unauthorized fill and/or otherwise restore the site. Section 309(g) of
the Act authorizes EPA to assess administrative penalties for, among other things, discharging dredged
or fill material into waters of the United States without a Section 404 permit or in violation of a Section
404 permit. Section 309(g) establishes two classes of administrative penalties, which differ with
respect to procedure and maximum assessment, for such violations. A Class I penalty, provided for
under Section 309(g)(2)(A), may not exceed $11,000 per violation, or a maximum amount of $27,500.
A Class II penalty under Section 309(g)(2)(B) may not exceed $11,000 per day for each day during
which the violation continues, or a maximum amount of $137,500.'°

EPA may also seek injunctive relief, criminal penalties (fines and/or imprisonment), and civil
penalties through judicial action under CWA Sections 309(b), (c) and (d), respectively. Under these
provisions, the Agency may refer cases to the Department of Justice (DOJ) for civil and/or criminal
enforcement. Under Section 309(d), EPA may seek civil penalties of up to $27,500 per day per
violation in the federal district courts, for CWA violations including the unauthorized discharge of
dredged or fill material into waters of the United States, violation of a Section 404 permit, or violation
of a Section 309(a) administrative compliance order.

For purposes of calculating a penalty under Sections 309(d) or (g), a violation begins when
dredged or fill material is discharged into waters of the United States without a Section 404 permit and
continues to occur each day that the illegal discharge remains in place. With respect to a violation of a
Section 309(a) compliance order, a violation begins when the order is violated and continues each day
until the order is complied with.

10 The Civil Monetary Penalties Inflation Adjustment Rule, 40 C.F.R. Part 19, issued pursuant to the Federal
Civil Penaltics Inflation Adjustment Act of 1990 (28 U.S.C. § 2461 note; Pub. L. 101-410, enacted October 5, 1990; 104
Stat. 890), as amended by the Debt Collection Improvement Act of 1996 (31 U.S.C. 3701 note; Public Law 104-134,
enacted April 26, 1996; 110 Stat.1321), mandates that EPA adjust its civil monetary penalties for inflation every four
years. Thus, the maximum penalty figures cited in this guidance reflect the initial ten percent increase from the
amounts set forth in the Act. For violations occurring before January 30, 1997, the maximum penalty amounts the
Agency may seek are those specified in the Act. The Agency is preparing to issue a revision to the Civil Monetary
Adjustment Rule in the near future. After the effective date of the rule, the maximum penalties available are expected
to be as follows: for civil judicial penalties under 309(d) - $30,500 per day per violation, for Class [ administrative
penalties -$12,000 per day per violation, $30,000 maximum; for Class I1 penalties - $12,000 per violation, $152,500
maximum.
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D. Statutory and Settlement Pen Factors

Section 309(d) of the CWA sets forth the following penalty factors that district court judges are
to use when determining an appropriate civil penalty: "the seriousness of the violation orviolations, the
economic benefit (if any) resulting from the violation, any history of such violations, any good-faith
efforts to comply with the applicable requirements, the economic impact of the penalty on the violator,
and such other matters as justice may require." 33 U.S.C. Section 1319(d).

Section 309(g)(3) addresses the factors to be considered when determining an appropriate
administrative penalty amount. It states that the Agency "shall take into account the nature,
circumstances, extent and gravity of the violation, or violations, and, with respect to the violator, ability
to pay, any prior history of such violations, the degree of culpability, economic benefit or savings (if
any) resulting from the violation, and such other matters as justice may require," 33 U.S.C. Section
1319(g)(3).

The penalty assessment factors in Sections 309(d) and 309(g) are substantively the same, and
not in conflict. The references in Section 309(d) to "good faith efforts" and in Section 309(g)(3) to
"culpability," for example, although oriented to different types of behavior, both measure the non-
compliant conduct of the violator. Other factors, such as economic benefit, history of violations, and
such other matters as justice may require, are essentially identical, and the remaining factors are just
restatements of each other. Consequently, the penalty calculation methodology drawn from the
statutory factors and set forth below can be applied to both administrative and judicial civil enforcement
cases.

E. Choice of Forum

The application of this penalty settlement policy, through the calculation of an appropriate
bottom-line penalty amount, is one factor for Agency personnel to consider when choosing an
appropriate forum.!! The case development team'? should apply this policy to help determine whether
to seek a penalty administratively or judicially. If the bottom-line penalty calculated under this policy
exceeds the maximum penalty that can be achieved in an administrative proceeding, EPA should refer
the matter to the Department of Justice for judicial enforcement.'* Cases should also be referred to

11 OECA intends to issue additional guidance in the near future on determining the appropriate response

for Section 404 violations.

12 For purposes of this guidance, the case development team refers to the Agency 404 technical and legal
staff responsible for developing and pursuing a particular administrative or judicial enforcement action.

13 For further guidance on choosing between administrative and judicial enforcement options, see

"Guidance on Choosing Among Clean Water Act Administrative, Civil and Criminal Enforcement Remedies,"
(August 28, 1987), which was attachment 2 to the August 28, 1987 “Guidance Documents and Delegations for

.



DOQOJ where court ordered injunctive relief is necessary to remedy a violation, or where the violator has
failed to comply with an administrative compliance order or consent order.

II. ADMINISTRATIVE PENALTY PLEADING GUIDANCE

In complaints filed in civil judicial cases, the United States’ general practice is not to request a
specific proposed penalty, but instead to paraphrase the Clean Water Act in reciting a request for a
penalty “up to” the statutory maximum. This is sometimes referred to as “notice pleading” for penalties.
In contrast, in administrative complaints the Agency may use either a form of notice pleading or make a
specific penalty request. See 40 C.F.R. 22.14(a)(4) (64 Fed. Reg. 40138, 40181 (July 23, 1999)).
When including a specific penalty request in an administrative complaint, the Agency litigation team may
elect to adapt the settlement methodology in Part I of this policy (Minimum Settlement Penalty
Calculation) to establish a definitive penalty request in an administrative complaint.'*

In using Part III of this policy to establish a specific penalty request in an administrative
complaint, the litigation team should, after reasonable examination of the relevant facts and
circumstances of the case (including any known defenses), make the most favorable factual
assumptions, legal arguments, and judgments possible on behalf of the Agency. Because the specific
penalty amount proposed in an administrative complaint will, for all practical purposes, be the most the
Agency will be able to seek at a hearing (unless the complaint is subsequently amended) and will
provide a starting point for settlement negotiations, such an administrative penalty request should be
higher than the bottom-line settlement penalty amount calculated under Part III of this policy. Although
appropriate for settlement calculations, the Adjustments in Part III.C. should not be applied to reduce
the specific penalty amount requested in an administrative complaint.

The proposed administrative penalty amount should be consistent with the statutory factors
identified in Section 309(g), because those factors would ultimately provide the basis for the penalty
assessment of the presiding officer or administrative law judge.'> In any Class IT administrative
complaint under Section 309(g)(2)(B), the Agency litigation team should take into account the
requirements of the Small Business Regulatory Enforcement Faimess Act (“SBREFA”), P.L. 104-121
(1996), if the respondent qualifies as a small business under that statute. SBREFA by its terms does

Implementation of Administrative Penalty Authorities Contained in 1987 Clean Water Act Amendments.”

14 Although this policy provides general guidelines on how EPA may select an appropriate penalty
amount in an administrative complaint, it does not direct when an Agency litigation team should use penalty notice
pleading and when it should plead for a sum certain.

15 In administrative cases under Part 22, the Agency is required to provide “[t]he amount of the civil
penalty which is proposed and a brief explanation of the proposed penalty.” 40 C.F.R. §22.14(a)(4)(i). In contrast, a
settlement figure calculated under this policy and its supporting documentation are not subject to such disclosure
requirements.
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not apply to non-Administrative Procedures Act (“non-APA”) cases, and thus would not apply to
Class I cases brought under Section 309(g)(2)(B).'®

III. MINIMUM SETTLEMENT PENALTY CALCULATION

The case development team shall calculate the minimum settlement penalty for a Section 404
enforcement action consistent with the following formula (set forth in more detail in Attachment 1), and
the factors described in this section:

Penalty = Economic Benefit + (Preliminary Gravity Amount +/~- Gravity Adjustment
Factors) - Litigation Considerations - Ability to Pay - Mitigation Credit for SEPs

The result of this calculation will be the minimum penalty amount that the govemment will accept in
settlement of the case, in other words, the “bottom-line penalty” amount. As new or better information
is obtained in the course of litigation or settlement negotiations, or if protracted litigation or settlement
discussions unduly extend the final compliance date and/or the penalty payment date, the “bottom-line”
penalty should be adjusted, either upwards or downwards as necessary, consistent with the factors laid
out in this policy, and subject to Headquarters concurrence in appropriate cases. Each component of
the penalty is discussed below. The results of these calculations should be documented as dollar
amounts on the "Worksheet for Calculating Section 404 Settlement Penalty,” included as Appendix A.
This calculation should be supported by a memorandum describing the rationale and basis for the data.
As a general matter, the Agency should always seek a penalty that, at a minimum, recovers the
economic benefit of noncompliance plus some amount reflecting the gravity of the violation.

A. Determining the Economic Benefit Component

Consistent with EPA’s February 1984 Policy on Civil Penallties, every effort should be made
to calculate and recover the economic benefit of noncompliance.'” Persons who violate the CWA by
discharging dredged and/or fill material without Section 404 permit authorization or in violation of a
permit may have obtained an economic benefit by obtaining an illegal competitive advantage (“ICA”),
or as the result of delayed or avoided costs, or by a combination of these or other factors. Taking into
account ICA may be particularly appropriate in situations where on-site restoration is not feasible (e.g.,
where restoration would result in greater environmental damage), and a permit would not likely have
been issued for the project in question. In such cases, the Agency may consider recovering the
commercial gain the violator realized from illegally filling in the wetland or other water. The objective of

16 For a more extended discussion of SBREFA, sec “Interim Guidance on Administrative and Civil Judicial
Enforcement Following Recent Amendments to the Equal Access to Justice Act” (May 28, 1996).

17 See Policy on Civil Penalties, February 16, 1984, at 3.
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calculating and recovering economic benefit is to place violators in no better financial position than they
would have been had they complied with the law.

The BEN computer model should be used to calculate the economic benefit gained from
delayed or avoided compliance costs.'® Economic benefit should be calculated from the date of the
initial violation, (i.e., the date of the initial discharge of dredged or fill material). As a general rule, there
should be no offset in an economic benefit calculation, in a delayed or avoided cost scenario, for costs
the violator incurs as a result of undertaking the illegal activity (i.e., in the context of a 404 violation this
would be the amount the violator spent to perform the original unauthorized dredging or filling activities),
since, as specified in the BEN User’s Manual, credit is only appropriate for cost savings that “are both
documented and related to compliance.”?

Because a violator may have obtained more than one type of economic benefit from its
noncompliance, the case development team should ensure that the amount calculated represents the
total economic benefit wrongfully obtained?’ Examples of other types of economic benefit may
include delayed or avoided permitting fees and associated costs (e.g., information collection and
consultant fees), increased property values, profits from the temporary or permanent use of property,
or other illegal competitive advantage to the extent that the gain would not have accrued but for the
illegal discharge.*"

B. Determination of the Gravity Component

18 The BEN model is found on the Agency's web site at hhtp://www.epa.gov/oeca/datasys/dsm2.html
along with the BEN User’s Manual. EPA currently does not have an economic benefit model for calculating
economic benefit from illegal competitive advantage. For further information on the use of the BEN model and
guidance in its use, or for help in calculating ICA, contact the Financial Issues Helpline at (888) 326-6778. Sinceasa
general rule all 404 civil judicial cases are deemed nationally significant, Headquarters and the Regions will consult
on the appropriate determination of economic benefit in such cases. In administrative cases, when considering
under what circumstances various costs may offsct economic benefit, the Regions will need to consult with

Headquarters.
19 BEN User’s Manual, (September 1999), at 3-11.

20 If an initial calculation of economic benefit yields a zero or negative result, the case development team

should ensure that all possible forms of illegal competitive advantage have been analyzed and included if
appropriate. (Where the economic benefit calculation yields a negative number, a zero should be entered in the
minimum settlement penalty calculation for the economic benefit component.)

21 Additional examples include gains generated from such uses as agriculture (e.g., profits from the sale of

crops), logging, aquaculture, receipt of a loan, rent or lease payments, mining of sand and gravel, or from the carly
use of a recreational site (e.g., golf course or ski resort), which the violator gained prior to ceasing operation or
removing the unlawful discharge or otherwise restoring the property.
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Removal of the economic benefit of noncompliance generally places violators in the same
position they would have been in had they complied with the Act. Therefore, both deterrence and
fundamental faimness are served by including an additional element to ensure that violators are
adequately penalized. 2 The following gravity calculation is based on a methodology that provides a
logical scheme and uniform criteria to quantify the gravity component of the penalty based on the
environmental and compliance significance of the violation(s) in question.

Preliminary Gravity Amount = (sum of A factors + sum of B factors) x M

M (Multiplier) = $500 for minor violations with low overall environmental and compliance significance,
$1,500 for violations with moderate overall environmental and compliance significance, and $3,000-
$10,000 for major violations with a high degree of either environmental or compliance significance.
Given the highly fact specific nature of 404 cases, this policy provides broad ranges for the factors set
out below to afford the case development team broad discretion to assess the appropriate penalty in a
given circumstance.

“A” FACTORS: ENVIRONMENTAL SIGNIFICANCE

Factors Value Assigned
1. Harm to Human Health or Welfare 0-20

The case development team should consider whether the discharge of dredged or fill material
has adversely impacted drinking water supplies, has resulted in (or is expected to result in) flooding,
impaired commercial or sport fisheries or shellfish beds, or otherwise has adversely affected
recreational, aesthetic, and economic values. The case development team should also consider
whether the discharge has otherwise endangered the health or livelihood of persons by virtue of the
chemical nature of the discharge (i.e., has the discharge resulted in a violation of any applicable toxic
effluent standard or prohibition under section 307 of the CWA, in the release of a hazardous substance
under 40 C.F.R. 117 or Subtitle C of RCRA,** or in an imminent and substantial endangerment under
Section 504 of the Safe Drinking Water Act, Section 7003 of RCRA, or Section 106 of CERCLA).?

22 gee Policy on Civil Penalties, February 16, 1984, at 3.

23 Looking at the totality of the circumstances, the case development team should use its best professional
judgment to decide what amount to use as a multiplier for a such violations. For egregious violations with extreme
environmental consequences, a higher value in this range should be used as a multiplier.

24 42US.C. §6973.

25 42 U.S.C. § 9606.
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The greater the actual or potential threat to human health or welfare, the higher the value the case
development team should assign to this factor. If the discharge has resulted in an imminent and
substantial endangerment, the highest value for this factor should be used.

2. Extent of Aquatic Environment Impacted 0-20

Although the size (acreage) of a violation is not dispositive of the environmental significance of
the violation (i.e., a small impact to a unique or critical water may have high environmental
significance), all other factors being equal, the greater the acreage of waters filled or directly impacted,
the higher the value the case development team should assign to this factor. Staff should consider how
large the acreage impacted is in the case under consideration compared to other violations observed
within the same watershed, regionally or nationally.?

3. Severity of Impacts to the Aquatic Environment 0-20

The case development team should consider the overall impact of a defendant’s discharges to
waters of the United States.?” Staff should also consider as part of this factor the extent to which the
discharge of dredged or fill material has caused (or has threatened to cause) adverse impacts to, or
destruction of waters of the United States, including the extent to which the discharge has impaired the
flow or circulation or reduced the reach of waters of the United States, or has caused or contributed
to violations of any applicable water quality standard. Under this factor, the case development team
should also consider whether the violation has resulted in adverse impacts to life stages of aquatic life
and other wildlife dependent on aquatic ecosystems, or has adversely impacted or destroyed wildlife
habitat, including aquatic vegetation, waterfowl staging or nesting areas, and fisheries. The greater the
risk of harm or actual impact to aquatic ecosystems, the higher the value the case development team
should assign to this factor. If a defendant’s violation has resulted in harm to an endangered or
threatened species, or impacted endangered species habitat, or has otherwise significantly impacted
ecosystem diversity, productivity, or stability, a value in the highest end of the range should be used.

4. Uniqueness/Sensitivity of the Affected Resource 0-20

The case development team should consider whether the affected ecosystem is nationally or
regionally limited, of a type that has become rare due to cumulative impacts (e.g., Poccosin, vernal
pools), or is relatively abundant. The more scarce the impacted ecosystem, the higher the value that

28 In areas where there has been a substantial historic cumulative loss of waters of the United States, or in
arid arcas where acreage of waters is a small portion of the natural landscape, a high value should be assigned to
even small acreage fills.

27 As part of this factor, the case development team should also consider the temporary loss of wetlands

functions and values.
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staff should assign for this factor. Moreover, if the discharge occurred into any of the following, the
case development team should generally assign a higher value to this factor: a site determined to be
unsuitable under 40 C.F.R. 230.80; an area identified as having a Section 404(c) prohibition or
restriction; a Section 303(d) impaired water; an area within the boundary of an Advance Identification
of Disposal Areas (ADID); an outstanding natural resource water under a state anti-degradation
policy; areas designated as federal, state, tribal, or local protected lands; or an area established as a
restored or enhanced wetland under an approved mitigation plan.

5. Secondary or Off-Site Impacts 0-20

The case development team should consider to what extent the discharges caused, or
threatened to cause, secondary or off-site impacts such as erosion and downstream sedimentation
problems, nuisance species intrusion, wildlife corridor disruption, etc. The greater the amount of
secondary impacts, the higher the value that should be assigned.

6. Duration of Violation 0-20

The case development team should consider the duration of the violation under this factor.
Consideration should be given both to the length of time that the discharge activity occurred in waters
of the U.S., and the length of time that dredged or fill material has remained in place in such waters.
Generally, the longer the duration of the initial discharge activity, and/or the longer dredged or fill
material has remained in place compared to other violations in the same watershed, regionally or
nationally, the higher the value that should be assigned to this factor.

Mitigating Factors for Environmental Significance

It is possible in some wetlands cases for a violator to undo, or largely undo, the continuing
environmental harm resulting from violations -- although past loss of functions and values cannot be
restored. In cases in which the original wetland or other water is restored, or will be restored under an
enforceable agreement, Agency enforcement staff may reduce the amount determined from the
preliminary gravity calculation for Environmental Significance (i.e., by reducing the values assigned to
one or more of the Environmental Significance factors). This offset should generally not be used in
cases where off-site mitigation is undertaken in lieu of on-site restoration of the violation.” Wherever
possible, the case development team should seek complete on-site restoration of the aquatic areas
impacted.?’ In determining the gravity amount for environmental significance, the case development

28 Where an after-the-fact has or will be issued for the discharge, the preliminary gravity amount may be
reduced where the loss of waters is fully mitigated.

29 gee “Injunctive Relief Requirements in 404 Enforcement Actions” (September 29, 1999) .
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team should focus on the net impairment of the wetlands or other waters after remediation is
completed, rather than on the costs of the remediation to the violator. In addition, even where
complete restoration occurs, the temporary loss of functions and values should still be considered in
determining the Environmental Significance amount, unless those temporary losses have already been
fully mitigated. Staff should also consider whether there is a risk that restoration may fail or be less
than fully successful over time, when considering whether a reduction should be made for this factor.

“B” FACTORS: COMPLIANCE SIGNIFICANCE

Factors Value Assigned
1. Degree of Culpability 1-20

The case development team should evaluate the overall culpability of the defendant (i.e., the
degree of negligence, recklessness, intent or responsibility involved in committing the violation). The
greater the degree of culpability, the higher the value that should be assigned to this factor.>* The
principal criteria for assessing culpability are the violator's previous experience with or knowledge of
the Section 404 regulatory requirements, the degree of the violator's control over the illegal conduct,
and the violator’s motivation for undertaking the activity resulting in the violation.

The criterion for assessing the violator's experience with or knowledge of the Section 404
program is whether the violator knew or should have known of the need to obtain a Section 404
permmit or of the adverse environmental consequences of the discharge prior to proceeding with the
discharge activity. The greater the violator's knowledge of, experience with, and capability to
understand the Section 404 regulatory requirements, and the greater the violator's ability to avoid the
illegal conduct, the greater the culpability. Examples of circumstances demonstrating greater culpability
include previous receipt of a Section 404 authorization or a prior independent opinion of the need for a
permit or of permit requirements. In such circumstances, a value in the highest end of the range should
be used.

With regard to the violator's control over the unlawful conduct, there may be some situations
where the violator bears less than full responsibility or may share the liability for the occurrence of a
violation. The case development team should assess the degree of culpability of each violator with
respect to the violations in question.

30 The case development team should separately consider the violator’s “recalcitrance” as specified in the
P P Y P

“Additional Adjustments to Gravity” section below, and should adjust the penalty accordingly based on the level of
recalcitrance present (i.e., the violators refusal or unjustified delay in preventing, mitigating, or remedying a violation
or in otherwise failing to cooperate).
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Finally, the motivation for the violation may be a factor evidencing greater culpability. If the
violator has sought to obtain a windfall profit by destroying waters of the U.S. (e.g., by converting
wetlands to uplands) through conscious or negligent disregard of the Section 404 permitting program,
culpability should be considered high even though the violator will not in fact realize those profits and
may have had little previous experience with the Section 404 program.

2. Compliance History of the Violator 0-20

The case development team should consider whether the defendant has a history of prior
Section 404 violations including unpermitted discharge violations, permit violations, or a previous
violation of an EPA administrative order. The greater the number of past violations and the more
significant the violations were, the higher the value that should be assigned to this factor. The earlier
violations need not relate to the same site as the present action. Prior history information may be
obtained not only from EPA experience with the violator, but also from appropriate Corps Districts,
other federal agencies' knowledge and records, and the violator’s responses to Section 308 requests
for information.

3. Need for Deterrence: 0-20

The case development team should consider the need to send a specific and/or general
deterrence message for the violations at issue. Staff should consider the extent to which the violator
appears likely to repeat the types of violations at issue and the prevalence of this type of violation in
the regulated community. The greater the apparent likelihood of the violator to repeat the violation, or
the more.prevalent the violation at issue in the general community, the greater the need for a strong
deterrent message and the higher the value that should be assigned to this factor.

ADDITIONAL ADJUSTMENTS TO GRAVITY

After establishing the preliminary gravity amount above, the case development team may
adjust this amount to reflect the recalcitrance of the violator and other relevant aspects of the case as
provided for below. In addition to the gravity adjustments discussed below, there may be situations
where the gravity component may also be adjusted under EPA’s Audit Policy.*!

31 gec “Incentives for Self-Policing: Discovery, Disclosure, Correction and Prevention of Violations” 65
Fed. Reg. 19618 (April 11, 2000).

-14-



Recalcitrance Adjustment Factor: The “recalcitrance” adjustment factor may be used to increase®
the penalty based on a violator’s bad faith, or unjustified delay in preventing, mitigating, or remedying
the violation in question. As distinguished from culpability, which relates to the violator’s level of
knowledge of the regulatory program and responsibility for a given violation, recalcitrance under this
policy relates to the violator’s delay or refusal to comply with the law, to cease violating, to correct
violations, or to otherwise cooperate with regulators once specific notice has been given and/or a
violation has occurred. If a violator is, or has been, recalcitrant, the case development team may
increase the penalty settlement amount accordingly. This factor applies, for example, to a person who
continues violating after having been informed of his violation, fails to provide requested information, or
physically threatens government personnel. If the defendant has violated either an Army Corps of
Engineers’ cease and desist order or an EPA administrative order, or failed to respond to an EPA
Section 308 information request, staff may account for this violation by using this factor.*> The more
serious the bad faith demonstrated or unjustified delay engendered by the violator, the higher the
recalcitrance adjustment should be. Applying the recalcitrance factor may result in a recalcitrance
gravity adjustment of up to 200 percent (200%) of the preliminary gravity amount. This factor is
applied by multiplying the total preliminary gravity amount by a percentage between 0 and 200.

Quick Settlement Adjustment Factor: In order to provide an extra incentive for violators who
make efforts to achieve an efficient and timely resolution of violations, and in recognition of a violator’s
cooperativeness, EPA may reduce the preliminary gravity amount by 10 percent (10%) in
administrative enforcement actions. This factor may only be applied if the case development team
expects the violator to settle promptly and if the violation(s) at issue have or will be fully remediated.
As a general rule, for purposes of this penalty reduction, in Class I administrative enforcement actions,
a "quick settlement"” is one in which the violator signs an administrative penalty order on consent within
four months of the date the complaint was issued or within four months of when the govemnment first
sent the violator a written offer of settlement, whichever is earlier. For Class II administrative cases
the controlling time period is six months. If the violator does not sign the administrative consent
agreement within this time period, the adjustment generally should not be made available. If this
reduction has been taken but the violator fails to settle quickly, this reduction should be withdrawn and
the settlement penalty increased accordingly.

32 Once a violator has been informed of a violation, a prompt return to compliance is the minimum response
expected, therefore, no downward adjustment is provided for by this policy for efforts made to come into compliance
after being informed of a violation. (As discussed above, a prompt restoration of the violation would be a basis for
lowering the gravity amount by reducing the Environmental Significance of the violation). Where a violator has
made “good faith efforts to comply with the applicable requirement” prior to being given notice of the violation by
the government, sce Section 309(d), this fact may be taken into account by providing a lower value for the “Degree
of Culpability” factor.

33 In the alternative, a separate gravity calculation may be performed for such violations.
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Other Factors as Justice May Require: This consideration encompasses factors that operate to
reduce a penalty settlement amount, as well as factors that operate to increase a penalty settlement
amount. Not every relevant circumstance can be anticipated.ahead of time. An example of a
mitigating factor is a circumstance where a violator has already paid a civil penalty for the same
violations at issue in a case brought by another plaintiff. These costs may be considered when
determining the appropriate penalty settlement.** Of course, the remaining settlement figure should be
of a sufficient level to promote deterrence. Litigation considerations should not be double counted

here.
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