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Draft Technical Report

Dear Mr. Melbourn:

On behalf of National Steel and Shipbuilding Company (“NASSCQO™), we appreciate the
opportunity to submit comments to the San Diego Regional Water Quality Control Board
(“Regional Board™) concerning Tentative Cleanup and Abatement Order No. R9-2011-0001
(September 15, 2010) (“TCAQ™), and the accompanying Draft Technical Report (“DTR™) for the
Shipyard Sediment Site (“Site”). We also appreciate the extraordinary efforts of the Regional
Board staff on the Cleanup Team and their counsel that have worked diligently to prepare the
TCAO and DTR. NASSCO, as one of the current tenants at the Site, has a particular and
significant interest in this matter.

After years of detailed studies of sediment conditions and analyses of the potential risks
to human health and the environment from contamination in the sediment at the Site, NASSCO
believes that the evidence overwhelmingly demonstrates that the propesed TCAO-—which
provides for an extensive cleanup to levels unprecedented at similar sites in San Diego Bay and
throughout California—is extremely conservative. Indeed, as discussed in detail in the attached
comments, Regional Board staff on the Cleanup Team agree that the TCAQ 1s based on
extremely conservative assumptions,

As a result of that level of conservatism, arcas of the Site are required to be remediated
under the TCAO where little or no risk to human health or the environment exists. The Board
should recognize that this type of policy decision comes at a significant cost to the partics
identified in the TCAQ, including the City of San Diego, the U.S. Navy, the San Diego Port
District, and others. It is important that the Regional Board carefully consider the record in its
entirety, including the absence of evidence of unrcasonable impacts to beneficial uses at the
NASSCO Site and the substantial, uncontroverted evidence that sediment conditions are
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naturally and steadily improving over time, as demonstrated by comparing sampling results
conducted in the early 2000s with sampling done in 2009-2010.

NASSCO has worked cooperatively with the Regional Board Cleanup Team toward
developing an appropriate TCAO for the Shipyard Sediment Site for many years. As such,
NASSCO recognizes and appreciates the contributions of Regional Board staff and the other
Designated Parties that went into the preparation of this order and the associated record and
technical documents. Given the magnitude of the contemplated cleanup, however, it is critical to
ensure that the conclusions reached in the TCAO and DTR are legally and scientifically sound.
As shown in the comments provided below, there is substantial evidence supporting selection by
the Regional Board of monitored natural attenuation as the appropriate remedy for site
sediments, following source control, to remediate the Site to a risk-based cleanup that achieves
remedial goals in a reasonable time consistent with other sediment sites in San Diego Bay.
Active remediation. such as dredging, represents a more conservative approach than is required
by the evidence presented to the Board.

NASSCO’s specific comments concerning the proposed TCAO and DTR are
summarized in the attached.! For ease of reference, and to achieve compliance with the
Advisory Team’s Third Amended Order of Proceedings, each discrete comment is followed by a
parenthetical citation containing the comment number, as well as the findings and DTR sections
to which the comment applies.

Very truly yours,

Kelly E. Richardson
of LATHAM & WATKINS LLP

The evidence cited in each of the comments 1s representative of the evidence in the
adrinistrative record that supports each comment, but 1t is not intended to be an
exhaustive summary of all evidence supporting each comment.
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L. EXECUTIVE SUMMARY OF COMMENTS
The following is a summary of NASSCO’s pnimary comments concerning the TCAO:

A. The Tentative Cleanup and Abatement Order Is Excessively Conservative
And Does Not Accurately Reflect The Favorable Conditions Observed At
The Site (Findings 13-28)

The TCAO is highly conservative and proposes unprecedented cleanup levels,
despite the favorable findings and conclusions of a multimillion dollar sediment investigation
conducted by Exponent, with substantial input and oversight by Board staff. NASSCO and
Southwest Marine Detailed Sediment Investigation, Exponent (October 2003) (“Exponent
Report”). This investigation, recognized as the most extensive sediment investigation that the
Board has ever required to be conducted in San Diego Bay, concluded that beneficial uses at the
Site are not unreasonably impaired. and documented the presence of healthy and mature benthic
communities. [Comment No. 1, TCAQO, at 13-28, DTR, at 13-28]. To the extent minor
difterences from reference conditions were observed with respect to aquatic life, such eftects
were largely attributable to ongoing discharges from Chollas Creek. [Comment No. 2, TCAO,
at 14-20, DTR, at 14-20)]. Current site conditions were found to already be protective of
aquatic-dependent wildlife and human health. [Comment No. 3, TCAO, at 21-28, DTR, at 21-
28]. For these reasons, and because active remediation would not produce any clear long-term
improvement in beneficial uses relative to current conditions, the Exponent Report concluded
that monitored natural attenuation is the preferred remedy. This recommendation was
subsequently validated when testing conducted by Exponent in June 2009 documented that
shipyard contaminants are, in fact, naturally attenuating. However, in stark contrast to these
favorable results, the TCAO concludes that beneficial uses are impaired. utilizing a series of
excessively conservative, and unwarranted, assumptions which do not accurately represent the
favorable conditions present at the Site. Accordingly, NASSCO is concerned that, in attempting
to be conservative, Staff has greatly overstated the risks posed by site sediments. [Comment
No. 4, TCAOQO, at 14-28, DTR, at 14-28].

B. Chollas Creek And Other Sources Of Off-Site Discharges Must Be
Controlled Before The Cleanup Goals In The TCAO Can Be Achieved
(Findings 12, 30, 32, 33)

NASSCO is likewise concerned that Staff has proposed extensive dredging to
unprecedented cleanup levels, at a cost of millions of dollars, despite the fact that ongoing
uncontrolled discharges from Chollas Creek are impacting the Site, and are not expected to be
controlled for at least 20 years. [Comment No. 5, TCAO, at 12, 30, 32, 33, DTR, at 12.1, 30,
32.7.1, 33.1.1]. It is axiomatic that source control must be achieved prior to active remediation
and common sense dictates that 1s a waste of resources to spend millions to remediate a site that
is at risk of recontarnination. It is also not technologically feasible to require compliance with
the exceptionally stringent cleanup levels proposed in the TCAO while the Site continues to be
impacted by uncontrolled discharges from Chollas Creek. [Comment No. 6, TCAOQO, at 12, 30,
32,33, DTR, at 12.1, 30, 32.7.1, 33.1.1]. Accordingly, Chollas Creek and other sources must be
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controlled before the cleanup goals in the TCAQ can be achieved through active remediation.,
[Comment No. 7, TCAO, at 12, 30, 32, 33, DTR, at 12.1, 30, 32.7.1, 33.1.1].

C. The Tentative Cleanup and Abatement Order Treats NASSCO Differently
Than Other Similar Sites, In Violation of Law (Findings 32, 36)

The TCAQO violates the consistency requirement that is expressly stated in State Water
Resources Control Board Resolution No. 92-49 (“Resolution 92-49), as well as related
principles of due process and equal protection by proposing cleanup levels that are far more
stringent than what has been required at other similarly situated shipyard and boatyard sites in
San Diego Bay and elsewhere. Fundamental faimess dictates that similarly situated sites should
be treated similarly, and there is no rational basis for treating NASSCO differently than other
comparable sites in the same water body, cspecially in light of overall condition of the site, as
documented in the sediment investigation and Exponent Report. [Comment No. 8§, TCAO, at
32, 36, DTR, at 32, 36.4].

D. Monitored Natural Attenuation Is The Proper Remedy (Findings 30, 32)

The Regional Board is required to adopt a technically and legally sound TCAO based
upon an accurate risk-based assessment, and reasonable assumptions, in accordance with
Resolution 92-49. In light of the generally favorable site conditions and total values at stake,
monitored natural attenuation—which has already been shown to be occurring—is the proper
remedy for the NASSCO Site. [Comment No. 9, TCAOQO, at 30,32, DTR, at 30, 32].

1L REGULATORY FRAMEWORK
A. California Porter-Cologne Water Quality Control Act (Finding 36)

1. The Water Code Recognizes That Beneficial Uses Are Not Unreasonably
Affected By All Changes To Chemical Concentrations In Sediments
[Comment No. 10, TCAO, at 36, DTR, at 36]

The Porter-Cologne Act (“the Act”) establishes the framework pursuant to which the
Regional Board may reasonably protect water quality in California. Cal. Water Code §§ 13000
ct seq. .

The Act mandates that a balancing process be followed in regulating activities and factors
that affect the state’s water quality. According to the Legislature, such activities “shall be
regulated to attain the highest water quality which is reasonable. considering all demands being
made and to be made on those waters and the total values involved, beneficial and detrimental,
cconomic and social, tangible and intangible.” Cal. Water Code § 13000 (emphasis added). The
Act also recognizes that it may he possible for the quality of water to be changed to some
degree without unreasonably affecting beneficial uses.” Cal. Water Code § 13241 . The Act
therefore identifies factors that the Regional Board must consider in determining what level of
protection is reasonable, including economic considerations. [d.
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I'he State Water Resources Control Board (“State Board™) and the Regional Boards are
the state agencies with primary responsibility for the coordination and control of water quality,
and must conform to and implement the Water Code in exercising their responsibilities. Cal.
Water Code § 13001 . The Regional Board discharges its duty to coordinate and control water
quality by, among other things, investigating the quality of waters of the state and requiring the
cleanup or abatement of waste, including through the issuance of Cleanup and Abatement Orders
(“CAOs”) when a discharge “creates, or threatens to create a condition of pollution or nuisance .
.7 Cal. Water Code §§13225, 13304 . “Pollution” means “an alteration of the quality of the
water of the state by waste to a degree which unreasonably affects either . . . (A) The waters for
heneficial uses(,] or (B) Facilities which serve these beneficial uses.” Cal. Water Code §
13050(1) (emphasis added). Restated, it is not considered “pollution” where a past discharge
affects beneficial uses, but does not do so unrcasonably. Similarly, “nuisance” means “anything
which meets all of the following requirements:

(1) Is injurious to health, or is indecent or olfensive to the scnses.
or an obstruction to the free use of property, so as to interferc with
the comfortable enjoyment of life or property.

(2) Affects at the same time an entire community or neighborhood,
or any considerable number of persons, although the extent of the
annoyance or damage inflicted upon individuals may be uncqual.

(3) Occurs during, or as a result of, the treatment or disposal of
wastes.”

Cal. Water Code § 13050(m) . Contaminated sediment does not constitute a nuisance where it is
not proven to be injurious to health. or, if injurious to health, does not atfect an entire
community. Thus, it is clear that the definitions of “pollution™ and “nuisance™ recognize that at
certain concentrations, contaminants in sediment may not unreasonably aftect beneficial uses of
the waters of the state or be injurious to health, [Comment No. 11, TCAOQO, at 36, DTR, at 36|.
Indeed, this a logical and reasonable result. If a discharger could never impact sediment quality
to any degree, then the Regional Board could never issue NPDES permits or Waste Discharge
Requirements that involved the discharge to any water body. Hence, the Water Code allows
some minor impacts to sediment quality, as long as those impacts do not unreasonably impair
beneficial uses.

2 Water Code Section 13304 Allows Dischargers To Cleanup or Abate The
Eftects Of Wastes [Comment No. 12, TCAOQ, at 36, DTR, at 36.1.2]

Further, under such circumstances, Section 13304, which requires a discharger to
“cleanup or abate the effects of the waste,” provides that wastes need not be cleaned up if the
effects can be abated, and implicitly acknowledges that cleanup levels can and should be hased
on sile-specific science and nsk assessments. [Comment No. 13, TCAOQ, at 36, DTR, at
36.1.2]. In light of these parameters and for the reasons discussed in detail below, active
remediation at the NASSCO shipyard, as described in the TCAO and DTR, 1s not supported by
the record.
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B. State Water Resources Control Board Resolution No. 92-49: Policies and
Procedures For Investigation and Cleanup and Abatement or Discharges
Under Water Code Section 13304 (Findings 30-32, 36)

1. The Board Must Consider The Totality Of Factors Affecting Water
Quality In Selecting Cleanup Levels Under Resolution No. 92-49,
Including Economic And Technological Feasibility [Comment No. 14,
TCAO, at 30-32, 36 DTR, at 30, 31.1, 32.1, 32.7, 36.4]

Resolution 92-49 provides guidance to Regional Boards concerning the application of
Water Code Section 13304, The State Board has described the analysis required by Resolution
02-49 as follows:

Resolution 92-49 directs the RWQCBs to cnsure that water
affected by an unauthonzed release attains either background water
quality or the best water quality which is reasonable if background
water quality cannot be restored, considering all demands being
made and to be made on those waters and the total values involved,
beneficial and detrimental, economic and social, tangible and
intangible; in approving any alternative cleanup levels less
stringent than background . . . any such cleanup level shall (1) be
consistent with maximum benefit to the people of the state; (2) not
unreasonably affect present and anticipated beneficial use of such
water; and (3) not result in water quality less stringent than that
prescribed in the Water Quality Control Plans and Policies adopted
by the State and Regional Water Boards.

See Resolution 92-49, at [II. G. See also, In the Matter of the Petition of Unocal Corporation,
State Board Order No. WQ 98-12, at 2 {quoting Resolution 92-49); In the Matter of the Petition
of Landis Incorporated, State board Order No. WQ 98-13, at 2 (same); In the Matter of the
Petition of Unocal Corporation, Order No. 99-10, at 2; In_the Matter of the Petition of Chevron
Pipe Line Company, State Board Order No. WQ 2002-0002: In the Matter of the Petition of
Environmental Health Coalition and Eugene Sprofera, Order No. WQ 92-09, at 4.

Further, the text of Resolution 92-49 requires an analysis of cost-effectiveness and
technological and economic feasibility in determining cleanup levels. See Resolution 92-49, at
6-7 (“The Regional Water Board shall . . . ensure that dischargers shall have the opportunity to
select cost-effective methods for . . . cleaning up or abating the effects [ot wastes discharged
and] . . . require the discharger to consider the effectiveness, feasibility, and relative costs of
applicable alternative methods for investigation, cleanup and abatement.”) (emphasis added).
For the reascns discussed below, active remediation i not economically or technologically
feasible within the meaning of Resolution 92-49; rather, monitored natural attenuation is the
appropriate remedial alternative considering the demands being made and to be made on the
waters at the Site, and the total values involved—beneficial and detnmental, economic and
social, and tangible and intangible. [Comment No. 15, TCAO, at 30-32, 36, DTR, at 30, 31.1,
32.1,32.7,36.4}

4
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III. THE TENTATIVE CLEANUP AND ABATEMENT ORDER RESULTS IN THE
DISPARATE TREATMENT OF NASSCO, CONTRARY TO LAW

A, In Violation Of The Mandate Of State Board Resolution 92-49, And
Principles Of Due Process And Equal Protection, The Order Would Treat
NASSCO Differently Than Similarly Situated Dischargers (Findings 2, 6, 32,
36)

Resolution 92-49 provides that the “Regional Water Board shall . . . prescribe cleanup
levels which are consistent with appropnate levels set by the Regional Water Board for
analogous discharges that involve similar wastes, site characteristics, and water quality
considerations.” See also Barker Depo, at 345:12-345:17 (recognizing that a goal of Resolution
92-49 is to ensure that Regional Boards treat similar sites similarly). Principles of due process
and equal protection also require both fundamental fairness, and that persons subject to
legislation or regulation who are in the same circumstances be treated alike. U.S. Const. amend.
X1V, §1; Cal. Const. art. 1, §§ 7, 15.

Over the past decade, the Regional Board has prescrnibed cleanup levels for sediments at
other shipyard and boatyard locations on San Diego Bay with analogous discharges involving
similar circumstances as the Site. See e.g., San Diego Regional Board Order Nos. 88-86, 88-78,
89-31, 84-100, 94-101, 94-102, 95-21, 97-63. 99-06, 2001-303, R9-2002-0072. Barker Depo,
Ex. 1210 at Exhibit A. Howcver, despite suhstantial similanties between these sites and
NASSCO, the Regional Board now secks to impose radically more stningent cleanup levels upon
NASSCO in departure from prior precedent and in violation of both due process and equal
protection principles, and the consistency requirement expressly stated in Resolution 92-49,
TCAOQ, at | 32, DTR, at 32-1. [Comment No. 16, TCAO, at 32, 36, DTR, at 32, 36.4].

L. The Proposed Cleanup Levels Are Unprecedented Compared To Other
Sediment Remediation Projects In San Diege Bay (Findings 32, 36)

Although similar sites are required to be treated similarly, Staff has proposed
unprecedented cleanup levels for the Site, while setting much less stringent levels at other
similarly situated sites. Response to NASSCOQ’s RFAs, at 56. [Comment No. 17, TCAO, at
32, 36, DTR, at 32, 36.4]. Since the early 1990s. the Regional Board has remediated sediments
at a number of shipyards, boatyards and other industrial sites in San Diego Bay. Many of these
sites, including the Commercial Basin Boatyards, Paco Terminals, Convair Lagoon, and
Campbell Shipyard, are similar to NASSCO in many respects, including but not limited to
zeographical location, water quality considerations, uses, wastes, beneficial uses, and receptors
of concern. Barker Depo, at 118:14 — 140:1; 346:25 — 352:15; 354:22 — 361:18: 385:17 — 387:4,
564:25 — 565:23, 567:7 — 567:16; see also Barker Depo, Ex. 1210 at Exhibit A. [Comment No.
18, TCAQ, at 32, 36, DTR, at 32, 36.4]. In particular, Campbell and NASSCO have similar
physical, biological and chemical conditions, locations, site activities, waste materials and
matrices, offsite pollutant inputs, and hydrodynamic and biogeographic zones. Barker Depo, at
362:15 - 365:5. [Comment No, 19, TCAO, at 2, 6, 32, 36, DTR, at 2.3, 6.3, 32, 36.4]. Yet, in
spite of these similanities, the cleanup levels proposed for NASSCO are far more stringent than
those of the other sites, including Campbell Shipyard, for the same constituents. See e.g., Barker

5
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Depo, 365:8 — 365:23. [Comment No. 20, TCAO, at Comment No. 21, TCAO, at 32, 36,
DTR, at 32, 36.4].

For example, at Paco Terminals, Campbell Shipyard, and the Commercial Basin
Boatyards requiring cleanup, the copper cleanup levels were 1000 mg/kg, 810 mg'kg, and
S30mg'ke, respectively, Thus the copper cleanup levels for all of these sites are well above the
post-remedial Surface-Area Weighted Average Concentration (“SWAC™) (159 mg/kg) and
dredge concentrations (121 mg/kg) proposed for NASSCO. Similarly, the mercury cleanup
levels set for the Commercial Basin boatvards that required remediation were 4.8 mg/'kg, which
is once again almost ten times above the post-remedial SWAC (0.68) and dredge concentration
(0.57) proposed for NASSCO. Cleanup levels for primary risk drivers, such as PCBs and TBT,
are also significantly more stringent at NASSCO compared with Campbell. Barker Depo, Ex.
1210 at Exhibit A. [Comment No. 22, TCAO, at Comment No. 23, TCAO, at 32, 36, DTR,
at 32, 36.4|.

To reach these low cleanup levels, Staff has introduced excessive levels of conservatism
in its analysis. [Comment No. 24, TCAO, at 14-28, 32, DTR, at 14-28, 32]. For example.
Staff calculated cleanup levels for Campbell using an apparent effects approach; however, at
butter to further reduce the cleanup level, resulting in exceptionally low cleanup levels compared
to other sites in the bay. Barker Depo, 373:14 — 374:22. [Comment No. 25, TCAO, at 14-28,
32, DTR, at 14-28, 32]. Moreover, cleanup levels at NASSCO are also more stringent than
similar sites elsewhere in the nation. Barker Depo, at 944:18 —947:11, 47:16 — 949:21.
[Comment No. 26, TCAO, at 32, 36, DTR, at 32, 36.4].

2. The Remedial Monitoring and Post-Remedial Monitoring Programs are
unprecedented compared to other sediment remediation projects
throughout SD Bay, and California (Findings 34, 36)

Staft has also proposed extensive remedial and post-remedial monitoring programs that
are far more stringent than those required for other similar sediment remediation projects in San
Diego Bay. Gibson Depo, at 103:23 — 104:12, 133:17 — 135:7 (testifying that the remedial and
post-remedial monitoring programs described in the TCAO and DTR are more extensive than
any other projects in San Diego Bay). For example, the Regional Board has never before
required the implementation of a five- to ten-year post-remedial monitoring plan for a site not
involving an engineered cap. Id. [Comment No. 27, TCAO, at 34, 36, DTR, at 34.2, 36.4].

In sum. by requiring significantly more stringent cleanup levels and monitoring programs
for NASSCO and failing to regulate NASSCO in the same manner as other similarly situated
shipyards and boatyards, the TCAO violates the consistency requirement expressly stated in
Resolution 92-49, as well as principles of due process and equal protection. [Comment No. 28,
TCAQO, at 32, 36, DTR, at 32, 36.4].
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IV. THE TENTATIVE CLEANUP AND ABATEMENT ORDER IS OVERLY
CONSERVATIVE AND TECHNICALLY INFEASIBLE TO ACHIEVE

A. Extensive Scientific Investigation Shows That Beneficial Uses At The
Shipyard Are Not Unreasonably Impaired (Findings 13 — 28)

The Regional Board is authorized to adopt CAOs based only on sound scientific evidence
that a potentially responsible party has “discharged or discharges waste into the waters of this
state in violation of any waste discharge requirement or other order or prohibition 1ssued by a
regional board or the state board, or who has caused or permitted, causes or permits, or threatens
to cause or permit any waste to be discharged where it is, or probably will be, discharged into the
waters of the state and creates, or threatens to create, a condition of pollution or nuisance . . ..”
Cal. Water Code §13304{a) . Here, Staff alleges that NASSCO “caused or permitted the
discharge of waste to the Shipyard Sediment Site, resulting in an accumulation of waste in the
marine sediment [that] has caused conditions of contamination or nuisance in San Diego Bay that
adversely affect aquatic life, aquatic-dependent wildlife, human health, and San Diego Bay
beneficial uses.” TCAO, at § 1. However, extensive scientific investigation conducted at the
Site. including the sediment quality investigation upon which the findings and conclusions of the
TCAO are purportedly based, indicates that beneficial uses at the Site are not unrcasonably
impaired and that active remediation, beyond monitored natural attenuation, is not warranted.
Exponent Report, at 19-12 — 19-13; TCAO, at§ 13. [Comment No. 29, TCAQ, at 13-28, DTR,
at 13-28]

1. The Sediment Investigation Was Extensive and Unparalleled (Finding 13)
[Comment No. 30, TCAO, at 13, DTR, at 13.1]

As documented in the TCAO and DTR, Staft’s findings are based primarily upon the
results of a “detailed”™ sediment investigation that was conducted at the site in 2001 and 2002 by
NASSCO and BAE Systems San Diego Ship Repair Facility (“BAE Systems™). under the
direction and supervision of staff. TCAO, at9413; DTR, at 13-1 — [3-4. The investigation
included sampling of five reference areas sclected by Regional Board staff and fifteen triad
stations within NASSCO’s leasehold alone, resulting in a comprehensive data set that measured
sediment chernistry, sediment toxicity, benthic macroinvertebrate communities, bioaccumulation
in fishes and invertebrates, and fish health using multiple independent indicators. Evaluation of
Draft Technical Report for Tentative Cleanup and Abatement Order No. R9-2011-0001 for the
NASSCO Shipyard Sediment Site, Expert Report of Thomas C. Ginn, Ph.D. (*Ginn Report™), at
11-12. For each sampling station, synoptic measurements were made of sediment chemistry,
sediment toxicity. and the structure of benthic macroinvertebrate communities. Id. Sediment
toxicity was evaluated using three different toxicity tests, and the structure of benthic
macroinvertebrate communities was assessed by analyzing five repliicate samples from each
station. Id. In addition, bioaccumulation was measured in invertebrates and fish that are prey to
aquatic-dependent wildlife, and fish health was assessed by comparing the condition of 100
fishes caught at. and near the NASSCO leaschold, across a variety of indicators, including
weight. length, age, and microscopic evaluation of organs for evidence of lesions or other
abnormalities. Id. As a result, the investigation—which was conducted with substantial
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oversight and input from Staff, stakeholders, and the public—contains ample site-specific
evidence, and has been described by Staff as “the most extensive sediment investigation ever
conducted for a site in San Diego Bay,” if not California. Exponent Report, at -2 - 1-4
(summarizing the directives and guidance provided by Regional Board staff throughout the
planning and execution of the sediment investigation and Exponent Report); Deposition of David
Barker (“Barker Depo™). at 80:2 — 80:22, 82:3 - 82:4, 2:14 — 83:23 (discussing the scope,
quality, and Stalf involvement in the sediment investigation); DTR, at 13-2 - 13-3 (summarizing
Staff and stakeholder involvement in the sediment investigation).

The results of this extensive and unparalleled investigation, as discussed in detail below,
found that risks to human health and aquatic-dependent wildlife at the shipyards “are well within
acceptable levels” and that the sediment toxicity and adverse effects on benthic communities
observed at certain locations are attributable to pesticides, not metals, butyltins, PCBs. or PAHs.
Exponent Report, at 19-1. Moreover, the report found that aquatic lite, aquatic-dependent
wildlife, and human health beneficial uses are at approximately 95 percent of ideal conditions,
and that any benefits from active remediation, such as dredging, would provide minimal
incremental benefit at a very high cost. Id. at 19-13. As a result, the report concluded that
“monitored natural recovery is therefore the most technically and economically feasible
approach to addressing current sediment conditions at the shipyard.” 1d. Yet, despite the
favorable results and recommendations from this comprehensive multimillion dollar sediment
investigation, overseen by Regional Board Staff, the Cleanup Team now seeks to require large-
scale dredging of sediments within, and adjacent to, NASSCO's leasehold to achieve cleanup
levels that are unprecedented in San Diego Bay. [Comment No. 31, TCAOQO, at 14-32, 36, DTR,
at 14-32, 36]. This aggressive approach violates the legal principles embodied in Section 13304
and Resolution 92-49, is contrary to existing scientific and technical evidence, and is not
supported by the record. {Comment No. 32, TCAO, at 14-32, 36, DTR, at 14-32, 36].

2. There is No Significant Risk To Aquatic Life (Findings 14 — 20)

The TCAO concludes that aquatic life beneficial uses (Estuarine Habitat (EST), Marine
Habitat (MAR), and Migration of Aquatic Organisms (MIGR))) in San Diego Bay are impaired
“due to the elevated levels of pollutants present in the marine sediment at the Shipyard Sediment
Site.” TCAOQ, at | 14. However, the results of the sediment investigation indicate that, although
contaminants of concern and other pollutants are present in Site sediments in elevated
concentrations relative to reference, they do not pose risks to aquatic life because they are not
bioavailable, and because many constituents do not bioaccumulate. [Comment No. 33, TCAO,
at 14, 18, 19 DTR, at 14, 18, 19.1, Appendix 18, Appendix 19].

Risks to aquatic life at the shipyard were evaluated by sampling and assessing both
benthic macroinvertebrates and fish. Ginn Report, at 12. Eftects on benthic macroinvertebrates
were assessed using a triad approach, involving the synoptic collection of data on sediment
chemistry, toxicity, and benthic community structure, and effects on fish were assessed by
comparing fish living at the Site to fish caught in reference areas in San Diego Bay. Id. The
results of these site-specific analyses showed little or no eftects on aquatic life: in particular, the
results contirmed that (1) sediment toxicity is absent from all but one station, with only one
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station showing any significant difference from reference conditions, and even then only by only
a few percent: (2) measurements of four indices of benthic macroinvertebrate communities are
not ditferent from reference conditions; (3) fish show no elevation in significant liver lesions or
other abnormalities related to chemical exposures at the site; and (4) predicted exposures of
aquatic-dependent wildlife fall below the thresholds for which adverse effects are expected. 1d.
at 15-16. [Comment No. 34, TCAOQ, at 15-19, DTR, at 15-19, Appendix 15, Appendix 18].

Yet, through a series of overly-conservative (and unjustified) assumptions, Staff has
erroneously concluded that aquatic beneficial uses are impaired, and that active remediation of
Site sediments is needed. However, as discussed below, when analyzed using scientifically
defensible methods, the data actually supports the conclusion that Site sediments pose no
signiticant risk to aquatic life at NASSCO. Ginn Report, at 56 (concluding that all stations at
NASSCO except for NA22, would be charactenzed as either unimpacted or likely unimpacted
when analyzed using established, conventional assessment criteria). [Comment No. 35, TCAOQ,
at 15, DTR, at 18.1].

a. Shipyard Chemicals And Other Pollutants Are Present In The
Sediment, But Do Not Pose Risks To Aquatic Life (Findings 15 -
19)

The results of the sediment investigation indicate that, although contaminants of concern
and other pollutants are present in Site sediments in elevated concentrations relative to reterence,
they do not pose risks to aquatic life because they are not bioavailable, and because many
constituents do not bivaccumulate. [Comment No. 36, TCAQ, at 19, DTR, at 19.1]). However,
because the Staft’s weight of the evidence decision frammework emphasizes sediment chemistry,
the DTR is skewed towards finding effects, even where the data supports the opposite
conclusion. [Comment No. 37, TCAO, at 15, 16, 18 DTR, at 15, 16, 18, Appendix 15,
Appendix 18]. Although the use of a weight of the evidence assessment based upon multiple
lines of evidence (MLOE) is a generally accepted approach to evaluating sediment quality, the
particular weight of the evidence framework described in the DTR does not follow accepted
standards of practice for sediment assessments, resulting in a consistent bias in favor of finding
impairment. Ginn Report. 13. [Comment No. 38, TCAO, at 15, DTR, at 15.1-15.4]. Because
any weight of the evidence analysis necessarily requires the use of “best professional judgment,”
accuracy is dependent upon the expertise of the personnel interpreting the data, and may be
flawed if based on unreasonable assumptions, or manipulation of the individual lines of evidence
{*LOE") used in the analysis. 1d. at 14. For the reasons discussed below, the DTR analysis is
overly-conservative, fails to accurately portray Site conditions, and results in arbitrary cleanup
levels with no risk-basis:

(1) The TCAO Overstates The Sediment Chenustry Prong Of
The Triad Analysis (Findings 15-20)

The TCAO overstates the sediment chemistry prong of the triad analysis both because (1)
differences in sediment grain size and total organic carbon between the reference pool and
shipyard sediments, which are unrelated to shipyard discharges, skew the results in favor of
tinding higher sediment chemistry at NASSCO, and because (2) Staff’s MLOE decision
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framework is driven primarily by sediment chemistry, even though most experts place greater
weight om biological lines of evidence, particularly benthic community analysis, Ginn Report, at
14, 17-19. [Comment No. 39, TCAOQ, at 15-20, DTR, at 15-20, Appendix 15, Appendix 18,
Appendix 19].

(i) The Reference Pool Does Not Accurately Reflect
Chemical And Biological Conditions At NASSCO
In The Absence Of Site-Related Discharges
(+indings 17, 29)

Sediment chemistry results at NASSCO are overstated because the reference pool does
not accurately represent the chemical and biological conditions at the shipyards in the absence of
site-related discharges. See Ginn Report, at 17-18. This is because reference stations (1) contain
coarser sediments, (2) more organic carbon, and (3) tend to be located far from the shoreline (and
associated generalized sources of contaminants). 1d. [Comment No. 40, TCAO, at 17, DTR,
at 17.1-17.2].

Criteria for selecting acceptable reference stations include, among other things, “sediment
total organic carbon (TOC) and grain size profiles similar to the Shipyard Sediment Site.”
TCAO, at§ 17. This is because sediment chemistry can be affected by both grain size and TOC,
due to the chemical behavior of metals. For example, grain size can affect sediment chemistry
because metals have a greater affinity to fine sediments than to coarse sediments. Deposition of
Tom Alo (*“Alo Depo™), at 183:22 — 184:6, 184:13 — 185:15. [Comment No. 41, TCAO, at 17,
29 DTR, at 29.1-29.3]. Accordingly, all else being equal. sediments with a higher proportion of
fines will typically display higher concentrations of metals than sediments composed of coarse
materials—purely as a result of grain size. 1d. [Comment No. 42, TCAO, at 17, 29, DTR, at
29.1-29.3]. Differences in grain size can also have a similar effect on benthic community
composition and toxicity results, with sediments composed largely of fine particles showing a
greater likelihood of apparent toxicity based solely on the size of the particles. [d. [Comment
No. 43, TCAO, at 17, 29, DTR, at 29.1-29.3]. Similarly, certain chemicals, including PCBs,
have a high affinity for TOC. 1d., at 193:20 — 194:2, 194:12 — 195:3, 196:14 — 196:25.
[Comment No. 44, TCAO, at 17, 29, DTR, at 17, 29]. As a result, assuming there is equal
PCB contamination throughout the Bay, one would expect to see higher PCB concentrations in
sediments containing higher percentages of organic carbon—purely as a result of differences in
TOC content. 1d. [Comment No. 45, TCAO, at 17, DTR, at 17, 29]. Here, the reference pool
stations selected by Staff contained tugher percentages of coarse sediments and TOC than the
triad stations sampled at NASSCO. [Comment No. 46, TCAO, at 17, DTR, at 17, 29].
Accordingly, some of the apparent effects detected at NASSCO likely are attributable to the fact
that there are higher percentages of fine particles and organic carbon at NASSCO relative to
sediments at the selected reference pool, rather than to shipyard discharges. Id, at 191:6 —
191:12, 203:23 - 204:1. [Comment No. 47, TCAO, at 17, 29, DTR, at 17, 29].

Additionally, sediment pollutant concentrations generally increase closer to shore due to
the presence of point source outfalls; accordingly, one would expect the concentration of

contaminants ol concern to be higher in sediment near-shore than further offshore. even in the
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absence of shipyard discharges. Alo Depo, at 181:11 — 182:24. [Comment No. 48, TCAQ, at
17, DTR, at 17.1-17.2].

For these reasons, some of the elevated chemistry and apparent effects detected in
toxicity tests and benthic community unalyses likcly are attmibutable to differences between
reference and shipyard sediments that are unrelated to shipyard discharges. Ginn Report, at 17.
[Comment No. 49, TCAO, at 17, DTR, at 17.1-17.2]. The TCAO is therefore overly
conservative in assuming that all observed differences from reference result from shipyard
discharges. [Comment No. 50, TCAQ, at 17, DTR, at 17.1-17.2].

(b) The MLOE Analysis Places Undue Weight On
Sediment Chemistry And Neglects Direct
Biological Mcasures, Contrary To Generally
Accepted Guidance (Findings 15, 16, 18, 20)

Additionally. the MLOE analysis supporting the TCAQ is inconsistent with other
published decision frameworks, and places undue emphasis on the sediment chemistry line of
evidence in violation of sound scientific and technical principles. [Comment No. 51, TCAOQ, at
15, 16, 18, 20, DTR, at 15, 16, 18, 20]. Specifically, the TCAO and DTR framework is
fundamentally flawed because it concludes that adverse effects on benthic macroinvertebrates
are “likely” or “possible” whenever sediment chemistry is characterized as “high™—regardless of
whether significant sediment toxicity or adverse effects on benthic invertebrates are also
observed. DTR, at Table 18-4. [Comment No. 52, TCAO, at 18, DTR, at 18.2]. As a result,
the chemistry line of evidence unilaterally trumps the others, causing the TCAO and DTR reach
conclusions about conditions at the Site that are not technically justified. Ginn Report, at 48.
Staff’s framework is further biased by its lack of a “no™ effects category — meaning that stations
will be characterized as having at least “low™ levels of effects, even where results are
indistinguishable from reference conditions -- contrary to methods published by others, including
the State Water Resources Control Board. [d. [Comment No. 53, TCAQ, at 18, DTR, at 18.2].

The State and Regional Boards have consistently recognized that sediment is a “complex
matrix that makes establishment of an objective” based on a single line of evidence
“problematic.” See. ¢.g., Staft Report, Water Quality Control Plan for Enclosed Bays and
Estuaries, Part 1, Sediment Quality (September 16, 2008) (“Phase 1 SQO Statt Report™), at 5-8.
It is also well-understood that there are significant weaknesses and confounding factors that
make sediment chemistry a poor diagnostic tool when used in isolation, and lead to the
fundamental principle that impacts due to contaminants should not be inferred unless the weight
of the evidence clearly supports such an inference. Ginn Report, at 13. [Comment No. 54,
TCAQ, at 15, 16, DTR, at 15, 16]. Staff, too, has correctly recognized that chemistry data
alone is insufficient to predict biological impacts, and that it 1s preterable to rely on biological
lines of evidence to assess biological impacts. DTR, at 15-1 (“[S]ediment chemnistry provides
unambiguous measurements of pollutant levels in marine sediment, but provides inadequate
information to predict biological impact.”); Deposition of David Gibson (“Gibson Depo™), at
143:7 - 143:21 (*“Q. Should this direct line of evidence of toxicity be given more weight than
chemistry? A. As a biologist, I would say yes because the reaction of the organism itselfis a
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better indicator of true risk than the chemistry alone; but they do have to both be considered
together.”): Alo Depo, at 228:33 — 229:3 (agreeing that “the biologically based lines of evidence
are the most important since they are direct measures of what is being protected.™). [Comment
No. 55, TCAOQ, at 15, 16, DTR, at 15-16].

On its face. the direct measurements of biological conditions included in the DTR reveal
that only a minimal fraction of the stations at NASSCO do not meet reference conditions. Ginn
Report, at 49. Specifically, (1) benthic communities are equivalent to reference conditions at 14
of 15 stations in the NASSCO leasehold, with the only “moderately” impacted station located at
the mouth of Chollas Creek; (2) amphipod toxicity was found at only | of 15 stations at
NASSCO, at which survival, at 70%, was only 3% below the statistical reference range and was
equal to one of the reference stations: (3) toxicity to sea urchins was not found at any of the 15
stations at NASSCO; and (4) toxicity to bivalves was found at only 5 of 15 stations at NASSCO.
DTR, at Tables 18-8 and 18-13. {Comment No. 56, TCAO, at 18, DTR, at 18.3-18.4]. Note
that the bivalve test used in the shipyard investigation. as required by Board Staff, was an
expenimental method and produced highly inconsistent results. even among replicates of
individual samples and for reference samples. Accordingly, applying Staff’s own weight-of-the-
evidence framework, the results of this test should carry less weight than the amphipod and sea
urchin tests since there is a lower level of confidence associated with this particular test. Ginn
Report, at 49-50; Alo Depo, at 255:18 — 255:25 (agreeing that the bivalve test is more susceptible
to confounding factors and its association with ecological receptors is less certain than the
amphipod survival test). [Comment No. 57, TCAO, at 18, DTR, at 18.3-18.4].

Despite these favorable toxicity results, the skewed weight-of-the-evidence scheme in the
DTR determines that seven stations at NASSCO have either “possible” or “likely” impacts on
benthic macroinvertebrates, based primarily upon the sediment chemistry results for those
stations. DTR, at Tables 18-1 and 18-4. [Comment No. 58, TCAO, at 18, DTR, at 18.2].
Where chemical and biological indicators disagree, it is inappropriate to simply assume, without
further investigation. that effects on benthic macroinvertebrates are “possible™ or “likely,” as was
done in the TCAO and DTR. In so doing, Staff overemphasizes elevated sediment chemistry,
resulting in a decision framework that is consistently biased in favor of finding impacts, even
where toxicity and benthic effects are equivalent to reference conditions. Ginn Report, at 53 —
54. [Comment No. 59, TCAO, at 18, DTR, at 18.1-18.5].

Further, despite Staft’s acknowledgement that relying solely on chemical concentration
data does not account for factors that aftect bioavailability of contaminants in sediment, Staft
inexplicably failed to further investigate stations that were designated as “likely” impaired due to
“high” chemistry results (such as NA19 and NA22), or to sufficiently evaluate altemnative causal
explanations. [Comment No. 60, TCAO, at 18, DTR, at 18.1]. Accordingly, Staff’s approach
directly contradicts current regulatory guidance (which recommends placing greater weight on
biological lines of evidence when indicators diverge), resulting in the misclassification of NA17
and NA19 as “possibly” and “likely” impaired. respectively. despite little or no indication of
toxicity or benthic community effects. Ginn Report, at 52-54, 56 (quoting U.S. EPA Sediment
Classification Methods Compendium (U.S. EPA 1992)); see also Alo Depo, at 297:3 — 298:3,
298:22 - 299:7, 299:8 — 300:17. The 1ssue 1s underscored clearly by examining station NAI19,

12

SIRTERI91.13



Mr. Frank Melbourn
May 26, 2011
Page 13

LATHAMsWATKINSw

where Staft has categorized the station as “likely” impaired based solely upon high chemistry
and the bi-valve larvae test, even though six of the seven lines of direct cvidence indicate no
significant differences from reference. Alo Depo, 263:22 —265:17. [Comment No. 61, TCAO,
at 18, DTR, at 18.1}.

A scientifically defensible approach to integrating LOE results is essential to ensure a
valid MLOE conclusion, particularly where chemical and biological indicators yield disparate
results. Ginn Report, at 45-46. Unfortunately, the DTR includes little explanation of how
Staff’s decision framework was derived, and fails to provide any citation from scientific
literature supporting the framework used or the undue emphasis placed on sediment chemistry.
Ginn Report, at 46. [Comment No. 62, TCAO, at 18, DTR, at 18.1-18.5]. Staff has also
openly acknowledged that its recommended framework has never been published or peer-
reviewed. Alo Depo, at 297:3 — 298:3. This is particularly concerning considering that Staff’s
tramework is signiticantly more conservative than existing, published frameworks—including
the State of California Sediment Quality Objective (8QO) framework, in which triad data
indicating “high” chemistry, “reference” benthic communities, and “nontoxic™ or “low’ sediment
toxicity would result in a station being designated as “likely unimpacted” {as contrasted with
“possibly” or “likely” impacted, under Staft’s framework). [Comment No. 63, TCAO, at 18,
DTR, at 18.1-18.5]. Since Staft’s approach simultaneously contravenes accepted guidance and
overstates the chemistry prong of the tnad analysis relative to direct biological evidence, the
resulting conclusions in the TCAQ and DTR are not scientifically or technically valid, and do not
support the proposed remediation. [Comment No. 64, TCAO, at 15, 16, 18, DTR, at 15, 16,
18.1, 18.2, 18.5].

(2) Shipyard Contaminants Are Present, But Not Bioavailable
(Findings 16, 18, 19)

Another key flaw in Staft’s weight of the evidence approach 1s the absence of an
evaluation of the chemical bioavailability information in Staff’s decision framework, which the
EPA has recognized as “critical” to the success of weight of the evidence assessments. Ginn
Report, at 15. Rather than using causal criteria to determine whether site contaminants are
bicavailable, the DTR improperly equates high concentrations of chemicals with possible
impacts to aquatic life, DTR, at Table, 18-1. Specifically, the DTR simply assumes that site
chemicals are bioavailable, and causing adverse impacts to aquatic life, when chemistry exceeds
empirical Sediment Quality Guidelines (“SQGs™), or when any statistically significant difference
from reference is observed in toxicity tests. DTR, at 16-1, 18-3. Staff’s failure to consider the
bicavailability of chemicals at the Site is both “unscientific™ and inconsistent with current
standards of practice for sediment assessments. Id. [Comment No. 65, TCAO, at 16, 18, 19
DTR, at 16.1, 18.3, 19]. It is also particularly concerning considering that bioavailability
analyses and site-specific toxicity and benthic community analyses support the conclusion that
Site chemicals are not bioavailable and therefore do not impact beneficial uses at the Site—even
where such chemicals are present in elevated concentrations relative to reference. Ginn Report,
18-19; Importance of Bioavailability for Risk Assessment of Sediment Contaminants at the
NASSCO Site, Expert Report Prepared by Herbert E. Allen, Ph.D. (March L1, 2011) (*Allen
Report™), at 9. [Comment No. 66, TCAO, at 18, 19, DTR, at 18.1, 18.3, 18.5, 19].
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Bioavailability is a measure of the potential for a chemical to enter into ecological or
human receptors; accordingly, the operative risk-measure for benthic invertebrates is not the total
concentration of chemicals in sediments, but rather, the portion of such chemicals that are
biologically available. Allen Report, at 2. Thus, the form of a chemical substance often dictates
whiether or not there will be any aquatic impairment. For example, a fish may be unaffected by
the addition of a copper wire to its tank, whereas the addition of copper sulfate may be lethal.
Sce, Alo Depo, at 225:13 —226:16; Barker Depo, at 91:16 — 92:9.

[t is thus well-known that chemical concentrations alone do not necessarily predict
biologieal etfects, and that conflicting triad data may signal that contaminants are not
bioavailable—particularly where sampling indicates that contamination is present, but toxicity or
benthic biological results are not significantly different from reference. Ginn Report, at 47,
Allen Report, at 9. [Comment No. 67, TCAOQ, at 19, DTR, at 19.1]. Further, even where
chemicals are bioavailable “bioavailability does not necessarily indicate the presence of adverse
effects.” DTR, at 19-1. [Comment No. 68, TCAQ, at 19, DTR, at 19.1.

The DTR recognizes that causal criteria are preterred in the assessment of sediments, but
concludes that contaminants in the sediment are bioavailable using empirical Sediment Quality
Guidelines, without applying causal criteria that consider bioavailability. Allen Report, at 7.
Using empirical SQGs based on total sediment pollution concentrations as screening levels,
rather than causal SQGs, can lead to inaccurate risk predictions because empirical SQGs often
mischaracterize sediments as toxic when they are not, and vice versa, and are not predictive of
toxicity. Allen Report, at 7-8. [Comment No. 69, TCAO, at 18, DTR, at 18.2].

Given the results of the toxicity tests performed at the Site, it is clear that empirical SQGs
have not accurately characterized Site sediments. As discussed in detail above, the toxicity and
benthic community tests indicate that only a small fraction of stations in the NASSCO leasehold
do not meet the reference conditions, which suggests that even though contaminants may be
present, they are not affecting biota at the Site. [Comment No. 70, TCAO, at 18-20, DTR, at
18-20]. Further, Staff has agreed that the shipyard data support the conclusion that contaminants
at the Site are not bioavailable:

Q: Okay. So looking at the toxicity test results for the NASSCO
stations, would you agree that these results suggest that
contaminants in the sediment are not bioavailable?

A: Let’s see. For the amphipod survival and urchin fertilization, [
would agree with that, yes, that — that the — yeah, the toxicity
results are not indicating bioavatlability.

L IR I

Q: This summarizes the benthic community results for the
Shipyard Sediment Site; correct?

A: Okay, yes.
14
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Q: Looking at the benthic community results for the NASSCO
stations in this table, do these suggest that contaminants in
sediment are not bioavailable?

Al Yes.

* k k k *

Q: Wouldn’t you agree that the bioavailability of metals in the
sediment at NASSCO is less than thresholds such as the ERLs and
ERMs?

A: So the — the scenario is at the NASSCO site where the metals
are higher than the ERLs and ERMs, you are — you are asking if
the site-specific information indicates that that is not bicavailable
to the — in the same degree as what the ERM and ERM - yes, [
would.

Q: That’s correct?
A: Yes.

Barker Depo, at 104:22 — 105:5; 105:15-105:22; 111:18 - 112:17. [Comment No. 71, TCAQ,
at 18, 19, DTR, at 18.3, 19]. Staff also neglected to consider that the potential for toxicity of
metals in sediments depends on the degree to which they bind with other constituents in
sediment, primarily sulfide and natural organic matter. Allen Report, at 10. [Comment No. 72,
TCAO, at 18, 19 DTR, at 18.3, 19]. When these factors are considered, it becomes clear that
binding of the metals cadmium. copper, lead, mercury, nickel, and zinc in the sediments at
NASSCO is sufficiently strong to render sediments nontoxic to benthic organisms, consistent
with the observed toxicity and benthic community results. Allen Report, at 23.  [Comment No.
73, TCAO, at 18, 19, DTR, at 18.3, 19].

Statt’s tailure to consider bioavailability in the DTR is arbitrary and capricious,
especially in light of the fact that toxicity and benthic community test results do not show
significant impacts to aquatic life. Without an appropriate bioavailability analysis, Staff’s
assumption that contaminants are bioavailable based on empirical SQGs, and the corresponding
conclusion that aquatic life at the Site is therefore impaired, are unjustified—particularly in light
of Staff’s recognition that direct evidence, including toxicity and benthic community data,
suggest that contaminants are, in fact, not bioavailable. [Comment No. 74, TCAOQO, at 15-18,
DTR, at 15.3, 16.1, 17, 18].

3) Some Shipyard Contaminants Do Not Bioaccumulate
(Findings 15-19)

The DTR cites the tinding that “bioaccumulation is occurring at the shipyard™ as one
basis for concluding that aquatic life at the site is impacted. DTR, at 14-1, 19-1. However, the
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DTR's conclusion that Site sediments impact aquatic life 1s overly-conservative, since substances
may bioaccumulate in laboratory tests, but not adversely affect the benthic community and
because not all shipyard chemicals were found to bioaccumulate. Barker Depo, at 98:19 - 98:22;
DTR, at 19-1. [Comment No. 75, TCAO, at 15-19, DTR, at 15.1- 15.3, 16-19].

Narrative water quality objectives applicable to the Site require that “all waters shall be
maintained free of toxic substances in concentrations that are toxic to, or that produce
detrimental physiological responses in human, plant, animal, or aquatic life.” DTR, at 1-13
(citing the Water Quality Control Plan for the San Diego Basin, September 8, 1994). However,
Staft’s Macoma tissue bioaccumnulation testing indicates only that chemicals are present in the
exposed Macoma; it does not assess whether the presence of such chemicals are at levels
sufficient to cause toxicity or detrimental physiological responses, in violation of the water
quality objective. Allen Report, at 20. Requiring cleanup based on the bioaccumulation
potential of constituents, without conducting an appropriate risk-assessment to determine
whether the observed bivaccumulation poses risks to consumer organisins, 1s both overly-
conservative and unjustified. Id. [Comment No. 76, TCAO, at 15-20, DTR, at 15.1- 15.3, 16-
20].

Moreover, many chemicals of concern at the Site are not statistically related to biological
etfects, and some chemicals do not bioaccumulate in aquatic life. See DTR, at Table 20-1. For
example, for many contaminants ot concern—including all primary contaminants of concern—
the bioaccumulation test was the only test showing any statistical relationship between the
chemical at the Site and a biological response to that chemical. This suggests that the
concentrations observed in the Macoma laboratory testing did not accurately predict adverse
responses in consumner organisms at the Site. Barker Depo, at 95:22 - 98:16. [Comment No.
77, TCAOQ, at 18-20, DTR, at 18.1, 18.5, 19, 20, Appendix 19]. Morcover, other constituents,
including cadmium, chromium, nickel, selenium, silver, and PPT showed no statistical
relationship with biological eftects and also did not bioaccumulate in laboratory tests. DTR, at
Table 20-1. [Comment No. 78, TCAO, at 18-20, DTR, at 18.1, 18.5, 19, 20, Appendix 19].
Similarly, bioaccumulation relationships for arsenic and zine, although statistically significant,
were each controlled by only a single data point. DTR, at 19-1. [Comment No. 79, TCAQ, at
18-20, DTR, at 18.1, 18.5, 19, 20, Appendix 19].

Considering the possibility that a substance could bicaccumulate in a laboratory test. yet
not be associated with actual adverse etfects to the benthic community, these results (together
with direct evidence showing a mature and thriving benthic community at the Site), suggest
Staff"s conclusions concerning benthic hamms arc overstated. [Comment No. 80, TCAO, at 18-
20, DTR, at 18-20].

b. Sediment Toxicity Is Very Low And Lower Than Most Other
Locations In San Diego Bay (As Well As Most Other Bays And
Estuaries Throughout The Country) (Findings 14-18)

The DTR is overly-conservative because it concludes that there are impacts on aquatic
lite, even though the preponderance of sediment toxicity results show that Site sediments are
nontoxic. Ginn Report, at 26; DTR, at 14-1, Table 18-8. [Comument No. 81, TCAO, at 18,
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DTR, at 18.1, 18.3, 18.5]. In fact, sediment toxicity at NASSCO is not only objectively low, but
alse lower than most other locations in San Diego Bay (as well as most other bays and estuaries
nationwide). [Comment No. 82, TCAO, at 17-18, DTR, at 17, 18.3, Appendix 18]. Of 42
total toxicity tests conducted (excluding NA22), © 37 tests showed conditions at NASSCO were
as protective as background, with respect to toxicity. Alo Depo, at 269:2 — 270:21. In particular,
( 1) amphipod toxicity was found at only 1 of 15 stations at NASSCO, at which survival, at 70%.
was only 3% below the statistical reference range and was equal to one of the reference stations;
(2) toxicity to sea urchins was not found at any of the 15 stations at NASSCO; and (3) toxicity to
hivalves was found at only 5 of 15 stations at NASSCO.> Accordingly, the data are clear that
sediments at NASSCO have “low” toxicity, if any. DTR, at Tables 18-8, 18-9; see also Ginn
Report, at 26. [Comment No. 83, TCAO, at 18, DTR, at 18.1, 18.3, Appendix 18]. However,
under Staff’s biased weight of the evidence framework, nine NASSCO stations are characterized
as having “low” toxicity, despite data showing no statistical differences from reference
conditions under any of the three toxicity tests. DTR at Tables 18-9: Alo Depo, at 272:3 —
272:20. This is misleading, and Staft’s framework should be revised to include a “no™ or
“nontoxic” category for toxicity results in order to accurately characterize stations that are not
different from reference—as the State Board recognized when developing the State of California
Part | Sediment Quality Objectives (which include both “nontoxic™ and “low” toxicity
categonies). [Comment No. 84, TCAO, at 15, 18, DTR, at 15.3, 15.4, 18.1, 18.3, 18.5,
Appendix 18].

(1} The Amphipod Survival Test Indicates That Shipyard
Sediments Do Not Pose A Risk To Aquatic Life (Findings
14-18)

The amphipod survival test, which is the most reliable and widely-used of the three
toxicity tests conducted, indicates that Site sediments do not pose risks to aquatic life. Ginn
Report, at 26; DTR, at Table 18-8. Amphipod toxicity was found at only | of 15 stations
measured at NASSCO (NA11). DTR, at Table 18-8. At that station, amphipod survival, at 70%,
was only 3% below the statistical reference range of 73% and only 1% lower than the lowest
reference station—representing a very small vanance from reference conditions. Id.; Alo Depo,

: Of the 45 toxicity tests, including NA22, 39 were nontoxic at the NASSCO site; the
remaining 6 (of which 5 resulted from the experimental bivalve test), were below the
statistical limits of the reference pool. Ginn Report, at 26.

Note that this test used an experimental method, which produced highly inconsistent
results, even among replicates of individual samples and for reference samples.
Accordingly, applying Staff’s own weight-of-the-evidence framework, the results of this
test should carry less weight than the amphipod and sea urchin lests since there is a lower
level of confidence associated with this particular test. Ginn Report, at 49-50; Alo Depo,
at 255:18 — 255:25 (agreeing that the bivalve test is more susceptible to confounding
factors and its association with ecological receptors is less certain than the amphipod
survival test). [Comment No. 82A, TCAO, at 18, DTR, at 18.3-18.4].
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at 245:22 — 246:19, 247:3 - 247:6. [Comment No. 85, TCAO, at 18, DTR, at 18.3, Appendix
18]. Further, measured solely by the other toxicity and benthic community tests conducted (i.e.,
BRI, abundance, taxa, Shannon-Weiner diversity, sea urchin fertilization, and bivalve larvae
development). NA1l was not impaired compared to reference conditions. Alo Depo, at 248:5 —
250:23. [Comment No. 86, TCAOQ, at 18, DTR, at 18.3, 18.4, Appendix 18]. Accordingly, it 1s
overly conservative to conclude that NA 11 is “moderately” toxic based solely upon the
amphipod survival result described above, when six of the seven direct lines of evidence show
that NA1l is equivalent to reference, and the single line of evidence not meeting the reference
condition differs by only a few percentage points. See Id. [Comment No. 87, TCAO, at 18,
DTR, at 18.3, 18.4, Appendix 18]. Taken together. the favorable amphipod survival test data
support the conclusion that Site sediments pose no risks to aquatic life. {Comment No. 88,
TCAO, at 14-18, DTR, at 14-17, 18.1, 18.3-18.5, Appendix 18].

(2) The Echinoderm Fertilization Test Indicates That Shipyard
Sediments Do Not Pose A Risk To Aquatic Life (Findings
14-18)

The echinoderm fertilization test indicates that Site sediments do not pose nisks to aquatic
life, because the results showed that there were no statistically significant differences between
background reference conditions and Site sediment with respect to sea urchin fertilization. DTR,
at Table 18-8; Alo Depo, 252:13 —253:2. [Comment No. 89, TCAO, at 18, DTR, at 18.3,
Appendix 18]. Further, the lowest fertilization rate measured at NASSCO was 72%, which far
exceeds the reference 95% lower prediction limit ot 41.9%. Ginn Report. at 26. [Comment No.
90, TCAO, at 18, DTR, at 18.3, Appendix 18]. Accordingly, Site sediments pose no risk to
echinoderm fertilization, and the favorable results of the echinoderm fertilization test support the
conclusion that Site sediments do not pose risks to aquatic life. [Comment No. 91, TCAO, at
14-18, DTR, at 14-17, 18.1, 18.3, 18.5, Appendix 18].

(3 The Bi-Valve Larvae Test Indicates That Shipyard
Sediments Do Not Pose A Risk To Aquatic Life (Findings
14-18)

The bivalve larvae test indicates that Site sediments do not pose risks to aquatic life,
because the results showed that 10 of 15 stations had high percentages of normal larvae that
exceeded the reference range. Ginn Report, at 26;: DTR, at Table 18-8. [Comment No. 92,
TCAO, at 18, DTR, at 18.3, Appendix|. Although the remaining 5 stations were below
reference, the two other toxicity tests showed that amphipod survival and sea urchin fertilization
were not significantly different from reterence for those stations. DTR, at Table 18-8.
[Comment No. 93, TCAO, at 18, DTR, at 18.3, Appendix 18]. These latter indicators should
be given more weight because of the experimental nature and variable results of the bi-valve
larvae tests, both within replicates at the Site stations and at reference stations. Exponent Report,
at Table 6-3; Ginn Report, at 24-26. For example, observed normality in replicate tests on
sediment collected at NAO! varied from 6% to 80%, and normality in replicate tests on sediment
trom reference station 2243 varied from 8% to 79%. Id. Overall, 10 of the 30 triad stations
tesied exhibited variability between replicates of an order of magnitude, or greater, casting
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doubts on the reliability of this test as an accurate measure of toxicity. Id. [Comment No. 94,
TCAO, at 15,17, 18, DTR, at 15.1, 17, 18.3, Appendix 18§].

Overall. since the majonty of stations exhibited rates of normal bi-valve larvae
development equal to or better than reference ranges, and the remaining five stations showed no
toxicity according to other, more reliable measures, the bi-valve larvac test results support the
conclusion that Site sediments do not pose nisks to aquatic life. [Comment No. 95, TCAQ, at
14-18, DTR, at 14-17, 18.1, 18.3, 18.5, Appendix 18].

(4) Surveys Of Lesions In Fish Show A Greater Prevalence Of
Lesions In Fish Caught In Reference Areas Than In Fish
Caught At NASSCO (Findings 15, 20)

In addition to sediment chemistry, toxicity, and benthic community composition, the
Exponent Report also compared observed contaminant-related lesions in fish caught at five
different areas within San Diego Bay (reference stations, [nside NASSCO. Qutside NASSCO,
Inside BAE Systems, and Outside BAE Systems), and found that shipyard fish are “healthy, with
no elevation in significant liver lesions or other abnormalities related to chemical exposures at
the site.” Ginn Report, at 15. See also DTR, App. 15, at 15 (discussing the results of the fish
histopathology analysis). [Comment No. 96, TCAQ, at 15, DTR, at 15.3, Appendix 15].

In particular, the fish histopathology results revealed that:

. Of 70 kinds of lesions evaluated, only three were significantly elevated at
one or more shipyard locations relative to reference conditions.? [:xponent
Report, at §-42.

. Where lesions were found in shipyard fish, the seventy of the lesions
found in most individuals were considered mild. Shipyard fish did not
display any of the serious liver lesions typically found at heavily
contaminated sites in the United States. Id., at 8-48.

. “A greater number of lesions (i.e., 6) were significantly elevated in the
reference area compared to the shipyard sites, documenting that
pathological conditions occur in parts of San Diego Bay away from the
shipyards.” Id.

. Growth and condition of fish were not affected by proximity to the
shipyards, or the presence of the two most abundant liver lesions. Id

A fourth lesion was nearly significant (p=0.07), and was therefore conservatively
included as significant in the Exponent analysis. Id.
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Because no adverse effects to fish can be associated with specific chemical
concentrations in the sediment, it would be inappropriate to derive specific chemical-based
cleanup levels from the fish histopathology data in the DTR. Exponent Report, at 9-22. The
DTR theretore correctly concludes that “the fish histopathology data does not indicate that the
fish lesions observed in the data set can be conclusively attributed to contaminant exposure at the
Shipyard Sediment Site.” DTR, at Appendix 15; see also Alo Depo. at 296:18 — 296:22
(testifying that the fish histopathology data was not considered in reaching conclusions on
aquatic life impairment). [Comment No. 97, TCAO, at 15, 20, DTR, at 15, 20, Appendix 15].

Overall, however, the results of the fish histopathology analysis do suggest that spotted
sand bass are not adversely atfected by chemicals present in the sediments, water, or prey at
NASSCO. Ginn Report, at 41-42. [Comment No. 98, TCAQ, at 15, DTR, at 15.3, Appendix
15]). For example, as indicated above, the growth and condition of spotted sand bass near the
shipyards were comparable to fish in reference areas. |d. [Comment No. 99, TCAQ, at 15,
DTR, at 15.3, Appendix 15]. The survey also revealed a greater prevalence of lesions in fish
caught in reference areas than in fish caught at the shipyards (i.e., the total number of lesions that
were significantly elevated was greater in fish caught at the reference sites than caught at the
shipyards). Exponent Report, at 9-22. [Comment No. 100, TCAO, at 15, DTR, at 15.3,
Appendix 15]. Of the 70 lesions evaluated the incidence of only tour were considered as being
significantly elevated near the shipyards, whereas the incidence of six were significantly elevated
at reference areas, when compared with one or more shipyard sites. id. [Comment No. 101,
TCAO, at 15, DTR, at 15.3, Appendix 15]. Additionally. most of the lesions tound in shipyard
fish were “mild,” and the pathologist observed no serious liver lesions of the types commonly
associated with contaminated sites. Id. [Comment No. 102, TCAQ, at 15, DTR, at 15.3,
Appendix 15]). Taken together. these results indicate that sediments at the shipyard do not pose
nsks to aquatic life. [Comment No. 103, TCAOQO, at 14, 15, 20, DTR, at 14, 15, 20, Appendix
15].

(5)  The CUT’s Analysis Of PAHs In Fish Bile Does Not
Support The Conclusion That Shipyard Sediments
Adversely Impact Aquatic life (Findings 14, 15, 20)

The DTR correctly concludes that “the [fluorescent aromatic compound] concentrations
observed in the fish collected cannot be conclusively attributed to contaminant exposure at the
Shipyard Sediment Site.” DTR, at A15-14. In fact, fish bile analyses conducted at the Site
suggest that fish at the shipyards are no more greatlv exposed to PAHs than fish at other
locations in San Dicgo Bay. Exponent Report, at 8-49. [Comment No. 104, TCAO, at 15,
DTR, at 15.3, Appendix 15]. No statistically significant differences in PAH breakdown
products were found at the shipyards relative to the reference location, and concentrations of bile
breakdown products in fish from within the Site were generally less than concentrations in fish
from outside the leaseholds. [Comment No. 105, TCAQ, at 15, DTR, at 15.3, Appendix 15].
Taken together, these data support the conclusion that that Site sediments are not impairing
aquatic life beneficial uses. Exponent Report, at xxxiii, 8-49. [Comument No. 106, TCAO, at
14, 15,20, DTR, at 14, 15, 20, Appendix 15].
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c. The Benthic Community Assessment Shows That Shipyard
Sediments Are Not Causing Impacts To Aquatic Life (Findings 14-
20)

The benthic macroinvertebrate assessment-—which is perhaps the most informative test
since it measures the actual responses of organisms living 1n, or on, sediments at the Site—shows
a mature and thriving benthic community at the Site, and provides direct evidence that Site
sediments are not negatively impacting aquatic life.* Ginn report, at 28; DTR, at Tables 18-8,
18-12. [Comment No. 107, TCAOQ, at 14-20, DTR, at 14-20, Appendix 18]. The benthic
community assessment evaluated benthiec communities at the site according to four metrics:
BRI-E, abundance, taxa, and Shannon-Wiener diversity. DTR, at Table 18-12. Ofthese 60
individual comparisons, there were only three significant difterences from reference pools—all
of which occurred at stations NA20 (number of taxa) and NA22 (number of taxa and
abundance). Id., at 31. [Comment No. 108, TCAO, at 18, DTR, at 18.4]. When the benthic
macroinvertebrate metrics are combined into an overall line of evidence, all of the NASSCO
stations, except for NA20 and NA22, show no significant differences whatsoever from reference.
DTR, at Table 18-13. [Comment No. 109, TCAO, at 18, DTR, at 18.4]. Yet, these remaining
stations are categorized as having “low” effects—even though there are no significant
differences from reference under any of the four benthic community metrics. Id. These stations
are properly categorized as having '‘no” effects, since there are no significant differences from
reference conditions; suggesting that there are “low” eftects is misleading and inaccurate. Ginn
Report, at 32. [Comment No. 110, TCAO, at 18, DTR, at 18.4].

Additionally, NAZ20 is erroneously designated as having “moderate” benthic effects, on
the grounds that one of the four benthic community metrics (number of taxa) showed statistically
significant differences from reference. Id., at 32-33; DTR, at Table 18-12. However, the
number of benthic taxa observed at NA 20 was 22, which is equal to the 95% LPL of'the
reference pool, and therefore should not be classified as statistically different. Ginn Report, at
32: DTR, at Table 18-12. [Comment No. 111, TCAO, at 18, DTR, at 18.4]. Additionally,
NA20 1s located in the vicinity of active piers; given that chemical concentrations at NA20 are
generally much lower than in other areas, it is likely that any etfects observed are the result of
physical disturbances rather than contaminated sediments. Ginn Report, at 36. [Comment No.
112, TCAO, at 18, DTR, at 18.1, 18.2, 18.4]. Taking these results into consideration, the only
station to show any statistically significant difference from reference benthic community
conditions is NA22, which is located adjacent to the mouth of Chollas Creek and, as discussed
below. is influenced by sources beyond the shipyard and physical disturbances. [Comment No.
113, TCAO, at 18, DTR, at 18.4].

In sum, and as detailed further below, nearly all of the benthic macroinvertebrate
sampling stations at NASSCO show no adverse effects when compared with reference conditions

In a recent study concerning the consistency of best professional judgment in triad
analyses, panel members placed the greatest weight on the benthic community leg of the
triad. Ginn Report, at 14.
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based on the DTR assessment (and one of the two stations showing effects was inappropriately
classified based on one metric). Ginn Report, at 40. [Comment No. 114, TCAQ, at 18, DTR,
at 18.4]. Multiple measures indicate that there are healthy benthic macroinvertebrate
comimunities at the Site, with the possible exception of one station located adjacent to Chollas
Creek. ld. [Comment No. 115, TCAQ, at 18, DTR, at 18.4]. Accordingly. the direct
assessment of benthic macroinvertebrate communities at NASSCO directly refutes the
conclusion in the DTR that some areas at NASSCO have “likely™ or “possible” effects on
benthic macroinvertebrates as a result of shipyard discharges. [Comment No. 116, TCAQO, at
14-18, 20, DTR, at 14-17, 18.1, 18.4, 18.5, 20].

(1) The Benthic Community Analysis Shows That The
Number Of Organisms In Shipyard Sediments Is Not
Significantly Different From Reference (Findings 14, 15,
16, 18, 20)

The benthic community analyses indicate that the assemblage of organisms in Site
sediments is not significantly ditterent from reference. DTR, Table 18-12; Ginn Report, at 34.
[Comment No. 117, TCAQ, at 18, DTR, at 18.4]. If substantial alterations of benthic
communities were gccurring, onc would expect to sce sparse communities, compnsed of the few
organisms and taxa able to tolerate chemical toxicity; however. such conditions were not
observed at any of the NASSCO stations. Exponent Report, at 8-38, [Comment No. 118,
TCAQ, at 18, DTR, at 18.4]. Instead, communities at the Site are similar to communitics in
reterence arcas. Exponent Report, at 8-8; Ginn Report, at 34, [Comment No. 119, TCAQO, at
18, DTR, at 18.4]. Of particular note. the number of crustaccans. which are known to be
cspecially sensitive to sediment pollutants, are present in similar percentages at Site and
reference stations, and the overall abundance of benthic macroinvertebrates in Site and reference
stations are not statistically different. Ginn Report, at 33-34. [Comment No. 120, TCAOQO, at
18, DTR, at 18.4].

(2) The Benthic Community Analysis Shows That The Types
Of Organisms In Shipyard Sediments Is Not Significantly
Different From Retference (Findings 14-18)

The benthic community analyses indicate that the number of taxa in Site sediments is not
significantly different from reference. DTR, at Table 18-12. The only station to show
statistically significant differences [rom reference with respect to number of taxa is NA22.
{Comment No. 121, TCAOQO, at 18, DTR, at 18.4]. As discussed above, the number of taxa at
NA20 was incorrectly identified as statistically diftferent, despite falling within the reference
range. Id. [Comment No. 122, TCAO, at 18, DTR, at 18.4]. Accordingly, with the minor
exception of NA22, which is not part of the cleanup footprint. none of the stations at NASSCO
differed significantly from reference in terms of number of taxa. Id. [Comment No. 123,
TCAO, at 18, DTR, at 18.4}.
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(3) Sediment Profile Images Confirm That The Benthos Is
Mature And Thriving (Findings 14-20)

Photographs of sediments at the Site provide additional direct confirmation that the
benthos 1s mature and thriving. Exponent Report, at 8-5. In addition to benthic community
analyses, sediment profile images were collected throughout the Site and at reference stations.
Exponent Report, at Appendix A. These photographs confirm the presence of mature benthic
communities at the Site, and refute Staff’s conclusions that benthic macroinvertebrates at the Site
are impaired. [Comment No. 124, TCAOQO, at 14-16, 18, 20, DTR, at 14, 16, 18.1, 18.4, 18. 5,
20].

d. The TCAO Is Overly Conservative Because The CUT Did Not
Adjust For Multiple Comparisons With The Reference Pool
(Findings 15, 16, 18}

Staff’s failure to adjust for multiple statistical comparisons is excessively conservative
because it increases the probability of false-positive results. Ginn Report, at 51. As a4 result,
some of the apparently significant results for toxicity and benthic community comparisons in the
DTR may be erroneous, since failure to adjust for multiple comparisons across 15 comparisons
for each toxicity and benthic community metric at NASSCO results in a 54% probability that at
least one apparently significant result will occur as a result of chance alone. Id. [Comment No.
125, TCAO, at 18, DTR, at 18, Appendix 18]. Considering that only one station at NASSCO
showed apparently significant differences from reference in the amphipod toxicity test, and only
four stations (aside from NA22) showed apparently significant differences from reference in the
bivalve larvae test under the DTR analysis, the overall triad results could be substantially
affected if any of those hits were simply due to chance. Id. [Comment No. 126, TCAO, at 18,
DTR, at 18]. This degree of “conservatism™ 1s unwarranted, and extends beyond any reasonable
or scientifically accepted means of achieving protectiveness. [Comment No. 127, TCAO, at 15,
16, 18, DTR, at 15, 16, 18].

c. Under The CUT’s Triad Approach, Shipyard Sediments Generally
Show “Low™ Likelihood Of Impacts On Aquatic Life (Findings
14-20}

Despite the aforementioned structural biases that skew Staff’s decision framework in
favor of finding impacts on aquatic wildlife at the Site, Site sediments still generally show “low”
likelihood of impacts on aquatic life under Staff’s triad approach. [Comment No. 128, TCAQO,
at 18-20, DTR, at 18-20]. For example, Staff has concluded that the healtl: of the bentbic
community is “unlikely” to be adversely impacted by Site sediments at a majority of NASSCO
stations (8 of 15), and is either “possibly” or “likely” impacted at only 5 and 2 stations,
respectively. DTR, at Table 18-1. [Comment No. 129, TCAO, at 18, DTR, at 18.1, 18.4,
18.5].

Morcover, as discussed in detail above, Staff’s benthic community analysis—which is the
most direct evidence of impacts to benthic macroinvertebrates—categorized 13 of 15 stations at
NASSCO as having only a “low” likelihood of benthic community degradation. even under
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Staff’s extremely conservative framework. [d.. see also Ginn Report, at 44-45 (concluding that
these stations actually present “no’ likelihood of adverse effects, duc to the lack of significant
difference from reterence conditions for all benthic community metrics and the mature benthic
communities observed). [Comment No. 130, TCAO, at 18-20, DTR, at 18.1, 18.4, 18.5, 19,
20].

NASSCO appreciates Staff’s efforts to ensure that the TCAQ is adequately protective of
aguatic life beneficial uses; however, Staft’s framework is replete with excessively conservative
assumptions and structural biases towards {inding impairment to aquatic life. As a result, the
conclusions in the TC AO are not reflective of the true condition of the Site, and lead to an overly
conservative result, which should instead have been based upon a realistic site-specific risk
assessment, as is required under Section 13304 and Resolution 92-49. [Comment No. 131,
TCAO, at 14-20, DTR, at 14-20].

3. There Is No Significant Risk To Aquatic-Dependent Wildlife (Findings
19,21-24, 32)

The TCAQ concludes that aquatic-dependent wildlife uses (Wildlife Habitat (WILD);
Preservation of Biological Habitats of Special Significance (BIOL); and Rare, Threatened. or
Endangered Species (RARE)) in San Diego Bay are impaired “due to the clevated levels of
pollutants present in the marine sediment at the Shipyard Sediment Site.” TCAO, at 9 21.

As noted above, however, the results of the sediment investigation indicate that, although
contaminants of concern and other pollutants are present in Site sediments in elevated
concentrations relative to reference, they do not pose risks to aquatic wildlife because they are
not bicavailable, and because many constituents do not bicaccumulate. [Comment No. 132,
TCAOQ, at 19, 21-24, DTR, at 19, 21-24].

By the same token, the two-tier risk assessment conducted for aquatic-dependent wildlife
was overly conservative, employed unrealistic assumptions, and did not comply with relevant
state and federal guidance in the process of concluding that “ingestion of prey items . . . within
all four assessment units at the Shipyard Sediment Site poses an increased risk above reference
to all receptors ot concern (excluding the sea lion) . . . [including] BAP, PCBs, copper, lead,
mercury, and zinc.” TCAOQO, at9 24. [Comment No. 133, TCAO, at 21-24, DTR, at 21-24].
For the reasons set torth below, the TCAO and DTR should have concluded that sediment at the
Shipyard Sediment Site poses no significant risk to aquatie-dependent wildlife. [Comment No.
134, TCAO, at 21-24, DTR, at 21-24].

. Regional Board Staff’s Analysis Employs Assumptions That Are
Overly Conservative And Unrealistic, And Bias The Results

In the process of conducting a Tier-1I risk analysis, Staff made several assumptions that
were overly conservative and biased the results of the analysis in a way that preordained the
conclusion that aquatic-dependent wildlife uses were impaired by Shipyard sediment.
[Comment No. 135, TCAO, at 24, DTR, at 24].

24



Mr. Frank Melbourn
May 26. 2011
Page 25

LATHAMsWATKINS:

First, Staff assumed an area use factor (“AUF”") of 1.0 for all receptors. This means that
Staff assumed that the six receptors of concern—-including the California least tem, California
brown pelican, Western grebe, Surt scoter, California sea lion, and East Pacific green turtle—all
derived 100% of their diet from prey obtained from the Shipyard. DTR, at Section 24.2.2, Table
24-6. This assumption is wholly unrealistic for all six receptors, and significantly magnified the
hazard quotient for ever single receptor. Not only are the home ranges of all six species
substantially greater than the 43 acre NASSCO Shipyard area, but also it defies belief that any
receptor would choose to only forage an active industrial Shipyard where the habitat quality is
low for all six indicator species. See Ginn Report, at 59-61. [Comment No. 136, TCAO, at 24,
32, DTR, at 24.2.2-24.2.4, 24.2.6, 32.2, Appendix 24|.

As demonstrated in Table 6 of the Ginn Report. by assuming that the 43 acre NASSCO
leasehold was the entire forage arca of the six receptor species, as opposed to choosing the
available habitat within San Diego Bay, the Staff ensured that the maximum hazard quotient for
every receptor was well over 1.0. In contrast, using a realistic assumption of forage arca based
on San Diego Bay Habitat demonstrates that no hazard quotient would be over 0.20, well below
i.0. Accordingly, the TCAO/DTR conclusion that aquatic-dependent wildlife are impaired from
sediment contamination at NASSCO is driven by this single policy decision. [Comment No.
137, TCAO, at 21-24, 32.2, DTR, at 21-24, 32.2].

Table 6. Dependence of hazard quotient on habitat usage

Maximum Hazard
Cyotient for Recepior

San Disgo Maodrmum

Bay Habidai Maximum OTR AUF NASSCO
Recegtor {ACTEs) NASSCO ALF =10 AUF
Eaxl Pacific green lurle 3734 0011 5.8 0.07
~aliformia leasd tem 13,374 0.003 25 0.08
Califormia brown pelican 11.219 0.004 20 0.07
‘Westem grebe 11,219 0.004 25 0.09
Surf scoter 11.375 0.004 0 0.14
l:jw seg lon 10,396 0.004 1.0 0.0039

Note: AUF - area use factor
OTR - Detalled Technical Report (RWGCB 2010)
' Assumes ihat entire forage range is lirded to habitat in San Dego Bay. Area of aguatic
ruzbitat within NASSCO leasehold is 43 aoes.
Walue from OTR
! Al parameters from DTR, except AUF.

3

Furthermore, Staff’s failure to consider the actual AUF for the six indicator species did
not comport with U.S.E.P.A. or California Department of Toxic Substances Control guidance
documents on how to perform an ecological risk assessment. Ginn Report, at 61-63. Nor did
Staff rely on any studies, guidelines, or agency documents when 1t made this policy decision, or
conduct any study of its own to determine the actual use the six receptors at the NASSCO
Shipyard. Alo Depo, at 333:11-334:2; 345:8-346:13. [Comment No. 138, TCAOQ, at 24, DTR,
at 24.2]. Accordingly, not only did Staff’s resolve to utilize an AUF of 1.0 lead to the
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conclusion of impairment, hut also it was an arbitrary policy decision, which neither comports
with realistic assumption nor standard ecological nsk assessment guidance. Therefore, it 1s an
arbitrary and capricious determination in the TCAO and DTR that should be reversed, and
aquatic-dependent wildlife conclusions reworked. [Comment No. 139, TCAO, at 24, DTR, at
24.2, Appendix 24].

Second, 1t is standard practice to set a limit for acceptable dietary exposure for any
chemical by picking a point between an established no-observed-adverse-effect-level
(“NOAEL") (a level of exposure that is believed to have no adverse effects on receptors of
concern) and the lowest-observed-adverse-effect-level (“LOAEL™) (the lowest level of exposure
shown to have adverse effects on receptors of concern). In fact, “[e]xposure levels between the
no-cffect and expected effect thresholds fall into an undefined area with regard to predicted nisk,
in which careful interpretation and professional judgment are required to assess risk.” Ginn
Report, at 66, DTR, at 24-12 (“the actual threshold of adverse etfects is predicted to lie
somewhere between these two thresholds™). [Comment No. 140, TCAQ, at 24, DTR, at
24.2.3,24.2.4).

Instead of carefully exercising such judgment, however, the Staff simplistically looked
for any chemical that exceeded a hazard quotient of 1.0 for any effect threshold-—whether it be a
no-effect or expected-effect threshold—that was also higher than reference exposure. DTR, at
Figure 24-1; Alo Depo, at 360:11-361:7. [Comment No. 141, TCAOQO, at 24, DTR, at 24.2.5].
As demonstrated in Table 24-3, the only hazard quotients that exceeded 1.0 for any receptor of
concern and for any pollutant were no-effect thresholds — in fact, in no instance were any
expected-etfect thresholds exceeded. DTR, at 24-6, Table 24-3. Despite acknowledging that the
“actual threshold of adverse etfects is predicted to lie somewhere between™ a no-effect and
expected-effect threshold, the Staft made no attempt to calculate where that point may be for any
chemical with respect to any receptor. DTR, at 24-12; Alo Depo., at 357:2-358:2. [Comment
No. 142, TCAO, at 24, DTR, at 24.1, 24.2.3, 24.2.4, Appendix 24].

As with Staff’s selection of an unrealistic and overly conservative area-use factor,
described above, the decision to use an ¢xceedence of a hazard quotient of 1.0 for no-effect
thresholds drives the determination that aquatic-dependent wildlife beneficial uses are impaired.
[Comment No. 143, TCAO, at 24, DTR, at 24.1, 24.2.5]. Furthermore, because the AUF
contributes to the calculation of ingestion rates of sediment, the unrealistic assumption described
above compounds the unrealistic nature of Staff’s analysis and contributes to the conclusion that
aquatic-dependent wildlife uses are impaired. [Comment No. 144, TCAOQO, at 24, DTR, at 24,
Appendix 24].

Neither the DTR nor the TCAO provide any rationale for this approach, despite the fact
that 1J.S.E.P.A. staft have recommended using the geometric mean between no-effect and
expected-effect thresholds as an appropriate way to calculate hazard quotients. [Comment No.
145, TCAO, at 24, DTR, at 22, 24.2.3, 24.2.4]. Furthermore. had Staff used the geometric
mean between no-etlect and expected-effect thresholds to calculate hazard quotients, the result
would have been no hazard quotient greater than 1.0 for any receptor for any chemical, even with
the unrealistic AUF assumption of 1.0, except for lead. Ginn Report, at 67-69, Table 7.
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[Comment No. 146, TCAO, at 24, DTR, at 24, Appendix 24]. Furthermore, the Ginn Report
notes that the only reason why a hazard quotient greater than 1.0 using the geometric mean
would be reached tor lead is because Staft sclected an unrealistic toxic reference value for lead.
Ginn Report, at 71-72. [Comment No. 147, TCAO, at 24, DTR, at 24.2.3, 24.2.4]. Regardless,
the TCAO and DTR do not select lead as a pnmary contaminant of concern for the Shipyard
Site, and no alternative cleanup level for lead has been proposed. [Comment No. 148, TCAO,
at 24, 29, 32, DTR, at 24, 29.3, 32.3].

b. Direct Evidence Supports The Conclusion That Wildlife Are Not
Impaired (Findings 15, 18, 21-24)

If direct evidence of observed conditions aquatic life uses are not impaired, it also stands
to reason that aquatic-dependent wildlife uses also are not impaired. [Comment No. 149,
TCAO, at 15, 18, 23, 24, DTR, at 15, 18.4, 23, 24, Appendix 15]. Direct evidence presented in
the DTR demonstrates that when compared to reference conditions. the number of fish,
crustaceans, polychaetes, mollusks, and other organisms found at the NASSCO Shipyard is not
significantly different. See Ginn Report, at 34-35 (Figures 3-4). [Comment No. 150, TCAO, at
15, 18, 23, 24, DTR, at 15, 18.4, 23, 24]. Furthermore, the Exponent Report demonstrates that
PCB concentrations in fish and lobsters are higher in reference areas and in the “outside
NASSCO” area of the leasehold (furthest from NASSCO’s activities) than within the NASSCO
Shipyard. Exponent Report, at Tables 10-2, 10-3, 10-4. [Comment No. 151, TCAO, at 24,
28, DTR, at 24, 28]. As described in Sections IV.A.2, above, there are very good reasons to
conclude that aquatic life beneficial uses are not impaired at the NASSCO Shipyard, and the
direct evidence to that etfect supports that conclusion. [Comment No. 152, TCAO, at 14-20, 28
DTR, at 14-20, 28].

Moreover, it is worth noting that the neither the DTR nor the TCAO cite any studies
demonstrating adverse impacts on the California least tem, Califorma brown pelican, Western
grebe, Surf scoter, California sea lion, or East Pacific green turtle in San Diego Bay. [Comment
No. 153, TCAO, at 21-24, DTR, at 21-24].

c. Any Potential Negative Effects From Shipyard Contaminants Are
Not Observed In Fish Beyond The Leasehold (Findings 15, 21-24,
28)

The DTR emploved a weight-of-cvidence approach to evaluate the expaosure to and
potential for adverse impacts from the Shipyard Site. As part of this approach, the DTR
analyzed the tissue concentrations of contaminants of concern in fish caught inside the NASSCO
leasehold, and compared them to concentrations in fish caught outside the leaschold and in
reference conditions in San Diego Bay. DTR, at Table 28-9. The resuits demonstrated that there
was no significant difference in the level of tissue concentrations for contarninants of concern
between fish caught inside the NASSCO Shipyard, and at reference areas around San Dicgo Bay.
Finley Report, at 28, 49-50 (Tables 13-14). [Comment No. 154, TCAO, at 21-24, 28, DTR, at
21-24, 28.3]. Rather, mercury in fish captured within the NASSCO Ieasehold was actually lower
than reference conditions. and are not impacted for mercury at unsate levels. DTR, at Table 28-
9; Alo Depo, at 115:13 —115:21, 116:8 - 116:20, 117:7 - 117:21. [Comment No. 155, TCAO,

27

SO 7R3



Mr. Frank Melbourn
May 26, 2011
Page 28

LATHAMzWATKINS

at 21-24, 28, DTR, at 21-24, 28.3]. In fact, the mercury levels of fillets from fish caught within
the leasehold satisfy EPA’s recommended guidance threshold for what constitutes “lower levels
of mercury in tish.” Alo Depo, at 116:8 — 116:20. [Comment No. 156, TCAO, at 21-24, 28,
DTR, at 21-24, 28.3]. Additionally, the mean chemical concentrations measured in the edible
fish tissues collected inside the NASSCO leaschold were not statistically different from those
measured outside (but adjacent to) the leasehold. Finley Report, at 28-29, 50. Similarly, the
mean chemical concentrations in fish caught outside (but adjacent to) the leasehold were not
statistically different from those caught at reference stations, which were specifically selected to
represent background conditions. [d. Thus, the fish tissue concentrations observed in fish did
not vary significantly by location, suggesting that (1) spotted sand bass at the Site are meet
regional background conditions and (2) shipyard chemicals do not adversely atfect fish inside, or
beyond, the leasehold. [Comment No. 157, TCAO, at 21-24, 28, DTR, at 21-24, 28.3].

In addition to assessing chemical concentrations in fish tissue, the DTR also analyzed fish
histopathology results for fish caught (1) inside the leasehold, (2) just outside the leasehold, and
(3) at reference stations. These data corroborated the results of the fish tissue analysis. and found
that fish inside the leaschold were “healthy, with no elevation in significant liver lesions or other
abnormalities related to chemical exposures at the site.” Ginn Report, at I5. As discussed
previously in Section 1V.a.2.b.(4), a conservative analysis of the results showed that only tour of
the 70 lesions were evaluated were found to be significantly elevated in shipyard fish (compared
to six of 70 in reference fish). [Comment No. 158, TCAO, at 15, 21-24, DTR, at 15, 21-25,
Appendix 15]. The results also indicated that the health of spotted sand bass was not adversely
aftected by proximity to the shipyards, and that fish caught just outside, but adjacent to, the
NASSCO leasehold were generally no different from reference fish. with respect to both
microscopic and macroscopic fish lesions. Section IV.A.2.b.(4); see also DTR, App. 15, at 15-8
- 15-9, Table A15-5. [Comment No. 159, TCAO, at 15, 21-24, DTR, at 15, 21-25, Appendix
15]. In fact, only one of the 70 types of lesions evaluated was found to be significantly elevated
in fish caught just outside the NASSCO leaschold, compared to reference fish. DTR, at Tables
Al5-4 and A15-5. [Comment No. 160, TCAOQO, at 15, 21-24, DTR, at 15, 21-24, Appendix
15]. Accordingly, these results suggest that, even if there are potential negative effects on fish
within the leaschold, shipyard contaminants are not atfecting tish beyond the leasehold and
potentially contaminated fish are not migrating beyond the leasehold. [Comment No. 161,
TCAO, at 15, 21-24, DTR, at 15, 21-24, Appendix 15].

4. There is No Significant Risk To Human Health (Findings 25-28)

The TCAO concludes that human health beneficial uses for San Diego Bay (Contact
Water Recreation (REC-1); Non-contact Water Recreation (REC-2); Shellfish Harvesting
(SHELL): and Cominercial and Sport Fishing (COMM)) are impaired “due to the elevated levels
of pollutants present in the marine sediment at the Shipyard Sediment Site.” TCAO, at 9 25.

Although the results of the sediment investigation indicate that contaminants of concern
and other pollutants are present in Site sediments in elevated concentrations relative to reference,
they do not pose risks to human health because the NASSCO Shipyard 1s a secured facility that
prohibits the public from engaging any of these beneficial uses, tish and shellfish beyond the
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NASSCO Shipyard do not exhibit elevated levels of Shipyard contaminants, and even 1f the
public were able to catch fish and shellfish in the Shipyard, using well-established and
reasonable assumptions to assess risk demonstrates that fish and shellfish from the Shipyard do
not pose a threat to human health. [Comment No. 162, TCAO, at 25-28, DTR, at 25-28,
Appendix 28].

As observed above for aquatic-dependent wildlife, Staff’s two-tier risk assessment
conducted for human health was overly conservative, employed unrealistic assumptions, and did
not comply with relevant state and federal guidance. [Comment No. 163, TCAO, at 27-28,
DTR, at 27.2, 28.2]. For the rcasons set forth below, there TCAQO and DTR should have
concluded that sediment at the Shipyard Sediment Site poses no signiticant nsk to human health.

a. Human Health Cannot Be Impacted From Contamination In Fish
Because Fishing Does Not Occur In The Shipyard (Findings 15-
28)

The NASSCO Shipyard is a high-security area due to its work for the U.S. Navy, and is
characterized by a lack of public access. In San Diego Bay, a security boom prevents
unauthorized vessels from approaching any closer than 300 feet from the Shipyard. Expert
Report of Brent L. Finley, Prepared in Regards to the California Regional Water Quality Control
Board’s Draft Technical Report for Tentative Cleanup and Abatement Order No. R9-2011-0001
(San Diego Bay) (March 11, 2011) (“Finley Report™), at 4. From the shore, unauthorized
personnel are prohibited from accessing the Shipyard by security guards, buildings. eight foot
fences with razor wire, video surveillance, and alarm systems, and even approved guests are
escorted around the site at all times. Id. These security measures absolutely prevent any
unauthorized access to the NASSCO Shipyard. [Comment No. 164, TCAO, at 27-28, DTR, at
27.2.1, 28.2.2].

Furthermore. there is no documented instance of any fishing or shellfish collection —
beyond that required by the Regional Board as part of the sediment investigation — taking place
at the NASSCO Shipyard, and fishing is strictly prohihited at the NASSCO Shipyard. Alo Depo,
88:4-7. [Comment No. 165, TCAOQ, at 27-28, DTR, at 27.2.1, 28.2.2]. Accordingly, there is
no justification for the DTR’s assertion that “it is possible that NASSO or BAE Systems
employees or U.S. Navy personnel may fish off of the piers, bulkheads, nprap, ships. etc.” DTR,
at 28-10. [Comment No. 166, TCAQ, at 27-28, DTR, at 27.2.1, 28.2.2]. By the same token,
although the Environmental Health Coalition has maintained that fishing has taken place at the
Shipyards, that assertion is based completely on an unsubstantiated conversation that Ms. Laura
Hunter claims to have had with some person at some point over the past twenty years.

Deposition of Laura Hunter (“Hunter Depo™), at 20:24-22:2; 151:15-153:14. [Comment No.
167, TCAO, at 27-28, DTR, at 27.2.1, 28.2.2].

Furthermore, there is no indication that the secunty measures at the NASSCO Shipyard
will be relaxed any time soon. NASSCO lease with the Port of San Diego continues through the
year 2040, und the Port Master Plan indicates that the area is intended to be used as an industrial
shipyard tor the foreseeable future. Alo Depo, at 106-21-107:8. [Comment No. 168, TCAO, at
27-28, DTR, at 27.2.1, 28.2.2}. Furthermore. if at any point in the future the land use plan for
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the NASSCO Shipyard changed, the Regional Board could at that time determine whether the
risk to humnan health posed by the new land use would change in any way. Id. at 107:23-108:6.
[Comment No. 169, TCAO, at 27-28, DTR, at 27.2.1, 28.2.2].

Accordingly, it is completely unrealistic to expect that the public will engage in any of
the bencficial uses found to be impaired in Finding 25 at the NASSCO Shipyard. |[Comment
No. 170, TCAO, at 25, 27-28, DTR, at 25, 27-28].

b. Fish Beyond The Shipyard Do Not Exhibit Significantly Elevated
Levels Of Shipyard Contaminants And Do Not Present Risks To
Human Health Relative To Reterence Conditions (Finding 28)

It would be a concern if fish and shellfish picked up contaminants at the NASSCO
Shipyard, and then migrated into areas where they could be caught by San Diego Bay anglers.
Accordingly, fish and lobster were caught inside the NASSCO Shipyard and at reference areas
around San Diego Bay, and tissue concentrations of contaminants of concern were compared.
The results demonstrated that there was no significant difference in the level of tissue
concentrations for contaminants of concern between fish caught inside the NASSCO Shipyard,
and at reference areas around San Diego Bay. Finley Report, at 49-50 (Tables 13-14).
[Comment No. 171, TCAO, at 28, DTR, at 28, Appendix 28)]. The fact that fish tissue data
collected from the NASSCO Shipyard is no different from tissue data collected from the
reference areas “strongly suggests the discharges from the leasehold do not appear to have
influenced fish tissue concentrations.” Id. at 28. [Comment No. 172, TCAO, at 28, DTR, at
28, Appendix 28].

C. The Tier 1 Risk Assessment Employed In the DTR Inappropriately
used Macoma Nasuta Tissue (Findings 26. 27)

The Tier 1 Risk Assessment conducted by Staft used Macoma nasuta tissue from
laboratory exposures to conduct the screening level assessment for human health risk. This was
inappropriate because an appropriate “surrogate” species should show ecological and
physiological similarities to a species that would naturally occur at the Shipyard and be harvested
by humans. Ginn Report, at 77-78. [Comment No. 173, TCAOQ, at 26-27, DTR, at 26, 27.2].

In fact, Macoma nasuta is relatively rare at the NASSCO Shipyard, and is not subject to
recreational harvesting by humans in California or elsewhere. 1d. at 78. [Comment No. 174,
TCAO, at 26-27, DTR, at 26, 27.2].

d. Staft’s Reliance on High-End, Implausible Exposure Scenarios For
The Tier II Risk Assessment Does Not Provide A Scientifically
Valid Estimate of Risk (Finding 28)

Staff were aware that U.S.E.P.A gumidance indicates that Tier II Risk Assessment
exposure assumptions “should be based on an estimate of the reasonable maximum exposure
(RME) expected to occur under both current and future conditions at the site. The RME 1s
defined as the highest exposure that is reasonahly expected to occur at a site.” DTR, at 28-12
(emphasis added). Yet Staft’s Tier 1l Risk Assessment assumes “that a person will somehow
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visit the NASSCO leasehold (despite the lack of access from both land and water) and consume
fish/shellfish containing the maximum measured concentrations every day for 30 years. This
clearly does not fit the definition of a reasonable maximal exposure and is in fact a worst-case
screening analysis.” Finley Report, at 9. [Comment No. 175, TCAQ, at 28, DTR, at 28.2.2,
28.2.6).

Under the guise of being “conservative,” Staft ignored relevant federal guidance and
presented a Tier 1l Risk Assessment that is based on “a series of high-end, implausible exposure
assumptions that do not involve common sense or reasonableness . . . ." Ginn Report, at 80.
[Comment No. 176, TCAO, at 28, DTR, at 28]. As explained below, assumptions employed in
Staff’s Tier IT Risk Assessment flawed it to such an extent that it “does not provide scientifically
valid estimates of risk associated with the NASSCO site, and 1s of no value in making risk
management decisions for the site.” id. at 80-81. [Comment No. 177, TCAOQ, at 28, DTR, at
28].

The Ginn Report succinctly summarizes four compounding assumptions employed by
Staff:

I. All of the fish or shellfish tissue consumed each day comes
from the shipyard site (i.e., FI [Fractional Intake] = 1.0)

2. Four percent of the arsenic in seafood 1s in the inorganic torm
3. Risks for subsistence anglers are unrealistic

a. The only species consumed are spotted sand bass and
spiny lobster.

b. The theoretical subsistence angler consumes only the
whole-bodies of the fish and invertebrate species

4. Anglers have complete access to the highly-restricted shipyard
site.

Ginn Report. at 81. The Finley Report concurs with Ginn's recitation of errors, and identifies
several additional compounding errors:

a) There is no basis for assuming that a subsistence angler would
only consume cntire {ish or shellfish,

b) The use of maximum chemical concentrations to represent
tissue chemical concentrations yields a biased and potentially
inaccurate estimatc of health risk,

) Considering the lack ot access and industrial nature of the
shipyard leasehold, the usc of unmodified fish consumption rates
from the Santa Monica Bay Study, which was conducted in a
highly accessible recreational area, is inappropriate and
inconsistent with EPA guidance,
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d) The assumption that 4% of the measured arsenic in fish/lobster
tissue is inorganic is unjustified, and

e) There is no basis for the assumption of a 30-year exposure
duration at this location.

Finley Report, at 22.

First, Staff assume that the Fractional Intake (“FI™) of recreational and subsistence
anglers that catch and eat fish and’or lobster from San Diego Bay would come entirely from fish
and/or lobsters caught at the Shipyard Site. DTR, at 28-13 (Table 28-7), 28-17. This assumption
is unrealistic on many levels. As noted above, Shipyard Site secunity measures absolutely bar
public access. [Comment No. 178, TCAO, at 28, DTR, at 28.2.2, 28.2.5]. Moreover, the
NASSCO Shipyard area is only 43 acres in size — there is no indication that this small area could
support the angling demand of all of San Diego Bay’s recreational and subsistence anglers every
day for thirty years, even if it was publicly accessible for fishing and lobstering. [Comment No.
179, TCAO, at 28, DTR, at 28.2.2, 28.2.5].

Second, Staff assume that four percent of arsenic is in the inorganic form. As described
in the Ginn Report, this is a highly conservative assumption. Ginn Report, at 85-87. The Finley
Report goes even further, pointing out that Staff chose this estimate without any justification, and
noting that Staff did not collect or analyze fish tissue from the NASSCO Shipyard for inorganic
arsenic. Finley Report, at 21. [Comment No. 180, TCAO, at 28, DTR, at 28]. The Ginn
Report concludes that the “the DTR’s conclusion that inorganic arsenic in seafood theoretically
harvested at the NASSCO site ‘poses a theoretical increased’ cancer risk when compared to
reference areas is not valid, and does not form the basis for concluding that beneficial uses are
impaired or that any active remediation of sediments would be required to reduce arsenic
exposure.” Ginn Report, at 87. [Comment No. 181, TCAO, at 28, DTR, at 28, Appendix 28].

Third, Staff assume that subsistence anglers always consume the entire fish or shellfish,
including the skin, guts, filter organs, etc., and not just the filet or edible portion. DTR, at 28-17.
However, assuming that all subsistence anglers always consume the entire fish is excessively
conservative, particularly when Staff has not shown that any subsistence anglers actually fish at
or near the shipyard, or investigated how often such anglers, if any exist, would consume the
entire fish. Finley Report, at 10-12. [Comment No. 182, TCAO, at 28, DTR, at 28.2]. With
respect to lobsters, there is no evidence in the DTR that subsistence anglers could harvest enough
lobsters from the shipyard to maintain a 30 year daily consumption rate of 161 g/day, or that all
such lobsters would be eaten whole, including the shell, internal organs and meat. 1d.
[Comment No. 183, TCAOQO, at 28, DTR, at 28.2]. Regarding fish. while it is true that certain
ethnic groups may use the whole body of harvested fish in soups or stews, members of such
groups typically “gut” the fish to remove the liver and other soft organs prior to consumption.”

The distinction between consuming whole fish “gutted” or “not gutted” is important
because the liver and other fatty internal organs in fishes typically contain much higher
concentrations of PCBs than muscle tissue. 1d. Thus, failing to account for the fact that
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Ginn Report, at 89, [Comment No. 184, TCAQ, at 28, DTR, at 28.2, 28.3]. In fact, the Santa
Monica Bay seafood consumption study—which formed the basis for the consumption rates used
in the DTR—found that only one percent of surveyed anglers consumed whole fish that had not
been gutted. 1d. [Comment No. 185, TCAOQ, at 28, DTR, at 28.2, 28.3]. Thus, rather than
blindly assuming that all anglers always consume un-gutted whole body fish, it would have been
more reasonable to assume that a certain proportion of harvested seafood is consumed in this
manner based on site-specific data. [Comment No. 186, TCAO, at 28, DTR, at 28.2, 28.3].

Fourth, Staff assume that subsistence anglers only consume spotted sand bass or lobster,
even though data from other species commonly available to anglers were available. For
example, topsmelt (atherinops affins) and jacksmelt (atherinops californicnsis), both of which
had much lower maximum concentrations of PCBs than spotted sand bass, tvpically comprise a
significant proportion of the sport catch from shore and pier areas. Ginn Report, at 88.
[Comment No. 187, TCAQ, at 28, DTR, at 28, Appendix 28). Accordingly, to avoid
overestimating exposure, the dietary portion assumed to be compnsed of un-gutted whole body
fish should have been apportioned across species according to expected catch rates since (1) San
Diego Bay anglers very likely will catch many species other than lobster or spotted sand bass,
and (2) chemical concentrations vary widely amongst different fish species. Id., at 88.
[Comment No. 188, TCAOQO, at 28, DTR, at 28, Appendix 28]. Moreover, it is clear from San
Diego Bay-specific tishing reference materials that fish are not equally distributed throughout the
Bay. but rather, fish are “attracted to certain habitats based on prey availability, physical
structures, and hydrodynamic conditions.” 1d., at 92. [Comment No. 189, TCAQ, at 28, DTR,
at 28, Appendix 28].

Fifth, Statf assumes that maximum measured chemical concentrations are representative
of typical exposure for recreational and subsistence fishers, despite the fact that multiple sampies
were collected at each sampling station. DTR, at 28-17. This simplistic approach “gives no
insight as to the potential variability in the nisk estimates as a function of the range and frequency
ol measured contaminant levels. In essence, each of the risk estimates presented by the RWQCB
relies on a single measured (in this case, maximum) value, which can yield a highly biased risk
estimate, particularly if the underlying data set is skewed.” Finley Report, at 14. [Comment
No. 190, TCAO, at 28, DTR, at 28, Appendix 28]. In support of its approach, the DTR cites a
1989 EPA guidance document, however, the Finley Report cites to recent 2005 EPA nisk
assessment guidance, which states that, “significant risk management decisions will often benefit
from a more comprehensive assessment. . .such assessments should provide central estimates of
potential risks in conjunction with lower and upper bounds (¢.g., confidence limits) and a clear
statement of the uncertainty associated with these estimates™ (USEPA 2005); p. 1-9 - 1-10).
[emphasis added].” Id. [Comment No. 191, TCAOQO, at 28, DTR, at 28, Appendix 28]. At the
very least, the DTR should have included risk estimates based on measures of central tendency,
such as means or averages, and/or distributions of the underlying measured concentrations, as

many peopie will either fillet or gut fish prior to consuming them will result in an
overestimation of risk.
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opposed to single-point measurements. [Comment No. 192, TCAO, at 28, DTR, at 28,
Appendix 23].

Sixth, Staff’s risk assessment presumes that anglers have free and complete access to the
shipyard. even though access to the shipyard is currently highly restricted, and is expected to
remain so for the foreseeable future.’ See Section IV.A 4.3, above. [Comment No. 193,
TCAO, at 28, DTR, at 28.2.2]. In light of the strict security regulations at NASSCO, described
in Section IV.A 4.a, above, it is patently unreasonable to assume that anglers could access the
shipyard, let alone fish every day for 30 years and subsist solely fish and shellfish caught at the
leasehold. Id. [Comment No. 194, TCAO, at 28, DTR, at 28.2.2]. In addition, accordingto a
recent fishing guide, the closest tishing area to the NASSCO Shipyard is approximately 0.7 miles
away, with no marked fishing areas or important fishing habitats anywhere near the NASSCO
Shipyard. Ginn Report, at 92-94, Figure 7. [Comment No. 195, TCAO, at 28, DTR, at
28.2.2]. Based on these practical fishing realities, it is “inconceivahle that an angler would fish
100 percent of the time for 30 years and obtain all seafood at the NASSCO shipyard site.” Id. at
94, |Comment No. 196, TCAO, at 28, DTR, at 28.2.2, 28.2.6].

Likewise, it is inappropriate, and contrary to EPA guidance, to assume that unmoditied
fish consumption rates from a highly accessible recreational area, such as Santa Monica Bay, are
representative of fish consumption rates from a secure, industrial facility, such as NASSCO.
[Comment No. 197, TCAO, at 28, DTR, at 28.2.2, 28.2.6]. “The Santa Monica Bay study
assessed anglers in an area where fishing is freely allowed via party or private boats, numerous
piers and/or jetties, and the beach. Given the severe access restrictions of the NASSCO shipyard
from land (the shore or from piers/jetties) and water (anglers on boats), it is obvious that fish
consumption rates in the NASSCO leasehold are not comparable to those in Santa Monica Bay.”
Finley Report, at 17. [Comment No. 198, TCAOQO, at 28, DTR, at 28.2.2, 28.2.6).

e A Tier II Risk Assessment Using Reasonable Assumptions
Demonstrates That Even If Fish Were Caught Within The
Shipyard, They Do Not Present A Significant Risk To Human
Health (Finding 28)

Even if Staft assume that security restrictions do not make it impossible tor the public to
fish and collect shellfish in the NASSCO Shipyard, using realistic exposure estimates to prepare
a Tier I Risk Assessment reveals that fish and shellfish caught at the NASSCO Shipyard do not
pose a significant risk to human health. [Comment No. 199, TCAOQO, at 28, DTR, at 28,
Appendix 28]. The Finley Report pertorms just this analysis, and concludes that a properly
conducted Tier I Risk Assessment. with reasonable but conservative assumptions, demonstrates
that fish and shellfish caught at the NASSCO Shipyard do not pose a signiticant risk to human
health. Finley Report, at 23-28. Accordingly, the DTR and TCAO should be revised to

Staffs further suggestion that sediment pollutants may migrate to areas where angler
access remains possible is unsubstantiated, and at most, would support risk assessment at
those fishing areas, not at the shipyards.
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incorporate this analysis, and the conclusion that human health beneficial uses are impaired
should be removed. [Comment No. 200, TCAQ, at 28, DTR, at 28, Appendix 28].

B. The Tentative Cleanup and Abatement Order Is Technically Infeasible to
Achieve Because Uncontrolled Sources Of Pollution Unrelated To NASSCO
Are Impacting Sediment At The Shipyard (Findings 12, 30, 32, 33)

Contrary to Statf’s conclusion in Finding 30 of the TCAO, it is neither technically
feasible, nor prudent, to carry out the proposed cleanup while uncontrolled sources of pollution
continue to impact the Site. Sce TCAQ, at 130, DTR, at 30-7. [Comment No. 201, TCAO, at
30, DTR, at 30, 32.7.1]. Chollas Creek has been recognized as contributing to the accumulation
of pollutants observed in marine sediments at the Site, and is not expected to be fully controlled
for decades. Deposition of Craig Carlisle (“Carlisle Depo™), at 200:5-200:13. [Comment No.
202, TCAOQ, at 12, 33, DTR, at 12.1, 33.1.1]. It source control of Chollas Creek 1s not achieved
before the cleanup is conducted, pollutants from Chollas Creek “could influence contaminant
levels in sediment™ and possibly cause the Site to become recontaminated. Barker Depo, 172:4 —
174:11. [Comment No. 203, TCAOQ, at 33, DTR, at 33.1-33.4].

Regulators have long recognized that “control[ling] other sources of contamination is
crucial to successful remediation, regardless of the remedy selected, and should be implemented
by regulatory agencies as a component of remedial action.” Committee on Contaminated Marine
Sediments, National Research Council, Contaminated Marine Sediments: Assessment and
Remediation (1989), at 15, 17, 29. ldeally, source control should be achieved prior to active
remediation because “the long-term effectiveness of any remedial option can be reduced if
sediment transport acts to recontaminate the site.”” Interim Guide for Assessing Sediment
Transport at Navy Facilities. SAR373164; see also Transcript, Meeting, State of California
Lands Commmission {October 20, 2007) (statement of Sylvia Rios), at 248:18 — 250:1 (“It is
reasonable to conclude that storm water/urban runoft is now the most significant contributor of
contamination into San Diego Bay. It is also reasonable to conclude that ongoing contamination
from urban runoff must be resolved in order to effectively address the sediment contamination in
this area. To do ... otherwise, ... is ... to simply spend large amounts of moneyv cleaning
sediment of the bay only to find that stormwater runoft from upland sources has over time
recontaminated the same area that has just been cleaned.”). [Comment No. 204, TCAQ, at 12,
DTR, at 12.1].

Chollas Creek is immediately adjacent to the NASSCO shipyard and discharges
contaminated storm water at extraordinarily high volumes during rain events, along with dry
weather run-off. See Attachment A, NASSCO Photos of Chollas Creek Stormwater Plume
(2005); see also Total Maximum Daily Loads for Dissolved Copper, Lead, and Zinc in Chollas
Creek, Tributary to San Diego Bay, Draft Technical Report (March 9, 2007) (“[E]ach scason’s
major storms will effectively remove any metals accumulated in the [Chollas] Creek sediment
and transport them downstream to San Diego Bay.”). [Comment No. 205, TCAO, at 4, 33,
DTR, at 4, 33.1-33.4]. The plume of contaminated water from Chollas Creek during rain events
has been shown to extend more than a kilometer from the discharge point including the arca
within NASSCO’s [easchold. and contributes an array of pollutants to the Site. DTR, at 4-1, 4-
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[4 — 4-15: see also Deposition of Cynthia Gorham (“Gorham Depo”), at 74:20 - 76:18
(confirming that some fine sediment from Chollas Creek is deposited in the vicinity of NA22).
The storm water contains PCBs, pyrogenic hydrocarbons, oil and grease, synthetic organics, and
heavy metals, among other pollutants, with estimated average annual pollutant loads of 429 kg
copper, 301 kg lead, 2906 kg zinc, 2.7 kg PAH, 20g chlordane, 0.4g PCBs, 850 g arsenic, and
80g mercury. DTR, at 4-5 - 4-6; Watershed Monitoring and Modeling in Switzer, Chollas, and
Paleta Creek Watersheds (Schiff, January 30, 2007 Stakeholder Work Group Meeting). Id.
Chollas Creek has also been identified as a significant, if not exclusive, source of pesticides in
the sediment at the leascholds. Exponent Report, at § 19-1, Figures 4-18, 4-20. Storm water
containing similar pollutants also drains into the leascholds both directly and indirectly, from a
number of sources, including adjacent city streets, and large city storm drains. DTR, at 4-5; see
also Barker Depo, at 160:16 — 161:23, 162:22 — 164:8. As discussed below, these discharges are
associated with observed effects at the Site, and active remediation is therefore inappropriate
unless and until these discharges are completely controlled:

1. To The Extent Minor Impacts Are Observed, Shipyard Contaminants Are
Not The Source (Findings 4, 14-18, 30, 32, 33)

Sediment conditions at the Site are generally favorable; however, to the extent minor
impacts are ohserved at NASSCO, triad results suggest that contaminants from Chollas Creek,
not the shipyards, are linked to the observed environmental impacts. Ginn Report, at 44-45.
[Comment No. 206, TCAOQO, at 4, DTR, at 4.3.1, 4.5, 4.7]. For example, stations NA20 and
NA22—which are not associated with shipyard-related chemicals, but are within the area of
apparent sediment deposition from the Chollas Creek storm water plume—are the only stations
in the NASSCO leasehold with apparent benthic effects under the DTR analysis. Id..
[Comment No. 207, TCAQ, at 33, DTR, at 33.1-33.4]. Further, as discussed in detail below,
toxicity results indicate that the observed sediment toxicity is correlated with pesticides, rather
than shipyard chemicals.

a. There [s No Correlation Between Concentrations of Shipyard
Contaminants And Sediment Toxicity (Findings 14 — 18)

Chemicals potentially associated with the shipyards are generally not correlated with
sediment toxicity and benthic macroinvertebrate community effects. even where such chemicals
are present in concentrations above reference—suggesting that observed toxicity and benthic
effects are not due to shipyard chemicals. Exponent Report, at 13-2. [Comment No. 208,
TCAO, at 14-18, DTR, at 14-18]. Moreover, there are no demonstrable causal relationships
between shipyard-associated chemicals and observed biological effects. Id.; see also DTR, at
Table 20-1. [Comment No. 209, TCAO, at 14-18, DTR, at 14-18].

b. Correlations Are Observed Between Pesticide Concentrations And
Sediment Toxicity (Findings 14 — 18)

By contrast, there is clear evidence that pesticides—which are not shipyard-associated
chemicals—may be responsible for adverse biological effects observed at the shipyards,
particularly adverse eftects to bivalves. Exponent Report, at 9-6 - 9-7. [Comment No. 210,
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TCAO, at 18, DTR, at 4.7.1.3, 18.1-18.5]. Pesticide concentrations, specifically of chlordanes
and DDTs, are more strongly correlated with impacts to aquatic life (including adverse effects on
bivalve development and bivalve abundance) than are any of the shipyard-associated chemicals.
[d. [Comment No. 211, TCAQ, at 4, 18, DTR, at 4.7.3, 4.7.1.3, 18.1-18.5]. These results are
consistent with the results of the SFEI Study, which also found correlations between pesticide
concentrations and sediment toxicity in San Diego Bay, and suggest that observed toxicity
responses, particularly at NA20 and NA22, are attributable to Chollas Creek. Exponent Report,
at 9-6 — 9-7, 13-2: Thompson et al., Estimated Sediment Contaminant Concentrations Associated
with Biological Impacts at San Diego Bay Clean-up Sites, at 6 (Jul. 2009) (“[C]hlordanes and
DDTs had the highest correlations with all biological and SQO indicators.”); Cleanup Team’s
Responses and Objections to Designated Party NASSCO’s Second Set of Requests For
Admissions (“Response to NASSCO’s RFAs™), at RFA No. 28 (admitting that correlations
between pesticide concentrations in sediment and sediment toxicity have been observed in San
Diego Bay). [Comment No. 212, TCAQO, 18, DTR, at 18.1-18.5].

C. Uncontrolled Sources of Contamination Unrelated to NASSCO
Impact the Shipyard (Findings 4, 30, 32, 33)

Taken together, these results confirm that uncontrolled storm water and municipal
separate storm sewer discharges, have impacted, and will continue to impact, the shipyard.
DTR, at 4-1, et seq. [Comment No. 213, TCAO at 4, 30, 32, 33 DTR, at 4.1-4.7.3, 30, 32.7,
33.1.1). Moreover, as discussed below, the ongoing Chollas Creek TMDL proceedings indicate
that such discharges are unlikely to be controlled for decades:

(1) Urban Runott From Chollas Creek Is A Significant
Contributor Of Pollutants To The Shipyard (Findings 4. 30.
32, 33)

Significant regulatory efforts aimed at addressing conditions at Chollas Creek affirm that
Chollas Creek is heavily polluted and a significant contributor of metals, pesticides, and other
pollutants to sediments at the Site. DTR, at 4-1, 4-19. Since 1994, Chollas Creek storm water
samples have frequently exceeded Basin Plan narrative water quality objectives for toxicity, and
Calitornia Toxics Rule criteria for copper, lead, and zinc. DTR, at 4-12. As a result, Chollas
Creek was placed on the Clean Water Act Section 303(d) List of Water Quality Limited
Segments in 1996 for cadmium, copper, lead, zinc. and toxicity, with zinc, copper, and diazinon
subsequently identified as causes of observed toxicity. Chollas Creek TMDL for Metals,
Background. (available at http://www.waterboards.ca.gov/sandiego/water issues/programs/
tindls/chollascreekmetals.shtml). It was also designated as a priority hot spot due to the presence
of copper, DDT, chlordane, and diazinon in the sediments, and the presence of impacts to aquatic
life. SDRWQCB, Proposed Regional Hot Spot Cleanup Plan (Dec. 1997), at 1-16; Exponent
Report, at 1-16 -1-17. In 2002 and 2005, respectively, TMDLs were adopted for diazinon and
metals in Chollas Creek. and the Regional Board is currently in the process of developing
TMDLs for PCBs, PAHs, and chlordane at the mouth of Chollas Creek. Id.

These TMDLs and other regulatory efforts document severe pollution problems in
Chollas Creek that ulttmately aftect the Site, since “each scason’s major storms will effectively
37
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remove any tnetals accumulated in the creek sediment and transport then downstrean to San
Diego Bay.” Total Maximum Loads for Dissolved Copper, Lead, and Zinc in Chollas Creek
Tributary to San Diego Bayv, Draft Technical Report (Dec. 1997), at 1-16. [Comment No. 214,
TCAO, at 4, DTR, at 4.7.12]. Such plumes “are toxic to marine life and can introduce a large
fraction of the total storm event’s production of suspended solids, copper, zmnc, and lead to the
Shipyard Sediment Site through settling of particles.” DTR, at 4-10; see also Barker Depo, at
921:14 —922:15 (confirming that storm water outflows from Chollas Creek have contributed to
the accumulation of pollutants in marine sediment at the Shipyard Sediment Site, and reach the
inner portion of the leasehold). [Comment No. 215, TCAO, at 4, 30, 32, 33, DTR, at 4.1-4.7,
30, 32.7, 33.1.1]. Further, there is evidence that these discharges could influence the inner
portions of the leasehold, including the areas slated for remediation. Barker Depo, at 923:8 -
923:15 (confirming that NA19, NA06, NA 15 and NA 17 are potentially subject to influence from
Chollas Creek); Carlisle Depo, at 104:5 — 105:3 (same). [Comment No. 216, TCAO, at 4, 30,
32,33, DTR, at 4.1-4.7, 30, 32.7, 33.1.1].

(2) Observed Toxicity And Benthic Community Eftects Are
Attributable To Discharges Of Municipal Storm Water
(Findings 4, 14 — 18, 30, 32, 33)

Notably, the toxicity and benthic community hits described in the DTR occur at stations
located in the vicinity of Chollas Creek or other discharges of municipal storm water, suggesting
that non-shipyard sources are responsible for observed impacts to sediments at NASSCO. DTR,
at Table 18-8: DTR at 4-5. By contrast, sediment toxicity is not statistically associated with
shipyard chemicals; thus, elevated concentrations of shipyard chemicals (as measured by
exceedance of LAET) were determined not to be the cause of any observed reductions in
heneficial uses. Exponent Report, at 18-5. [Comment No. 217, TCAO, at 4, 15, 16, 18, DTR,
at 4, 15, 16, 18]. Instead, the presence of pesticides, and the observed correlations between
pesticides and toxicity, suggest that Chollas Creek and storm sewer discharges from areas
outside the shipyards are contributing toxic levels of pesticides (and other chemicals) to shipyard
sediments, and are responsible for any observed effects. Exponent Report, at 13-2 — 13-3, 18-5;
see also DTR, at 4-19. [Comment No. 218, TCAO, at 4, 30, 32, 33, DTR, at 4.1-4.7, 30, 32.7,
33.1.1].

2. Remediation Goals Cannot Be Met Due To Re-Contamination From Other
Sources (Findings 30, 32, 33, 36)

It 1s axiomatic that source control should be achieved prior to active remediation of
sediment. See, ¢.g.. Resolution 92-49, at § ITL.E.1; EPA’s Contaminated Sediment Management
Strategy, EPA-823-R-98-001 (Apr. 1998), at 54 (recognizing pollution prevention and source
control as methods that will allow contaminated sediments to recover naturally without
unacceptable impacts to beneficial uses). {Comment No. 219, TCAO, at 36, DTR, at 36.4).

As discussed above, the administrative records both in this proceeding and the various
Chollas Creek TMDL proceedings demonstrate unequivocally that Chollas Creek is adversely
impacting sediments at NASSCO. See Section I1I. B. 1. supra. [Comment No. 220, TCAO, at
4, 30,32, 33, DTR, at 4.1-4.7, 30, 32,7, 33.1.1]. Staff also admits that discharges from Chollas

38

SITA6 191,13



Mr. Frank Melbourn
May 26, 2011
Page 38

LATHAMsWATKINSur

Creek impact sediment quality within the leasehold, that pesticide discharges to San Diego Bay
are uncontrolled and correlated with toxic etfects, and that sediment at NASSCO is adversely
affected by sources ot pollution unrelated to NASSCO or its operations. Response to
NASSCO’s RFAs, at 11, 13, 15, 17. [Comment No. 221, TCAO, at 4, 30, 32, 33, DTR, at
4.7.1.3,4.7.3, 30, 32.7, 33.1.1]. However, despite extensive regulatory efforts, it is clear that
complete source control cannot. and will not, be achieved 1n the foreseeable future. No
reductions are required under the Chollas Creek metals TMDL until 2018, and full compliance is
not required until October of 2028. Barker Depo, at 925:19 — 927:25 (admitting that Chollas
Creek TMDL is not expected to be fully implemented until 20 years after adoption, and that no
reduction is required for the first ten year period). [Comment No. 222, TCAO, at 12, DTR, at
12.1]. Further, it is “probable” that full compliance with the TMDLs will not be achieved within
the timeframe set forth in the TMDL, because existing technology cannot reliably meet the
TMDL and is cost-prohibitive. Deposition of Benjamin Tobler (“Tobler Depo™), at 90:6 — 92:5
(“[W]ithout getting into space-age technology, which is extremely cost-prohibitive, the only
possible fix for the problem is sand filters. Sand filters do filter out metals, but even sand filters
only get you into the general ballpark for meeting compliance. In other words, the best sand
filters right now only just barely get you to the ballpark of compliance. There’s no margin of
safety with it.”). [Comment No. 223, TCAO, 30, DTR, at 30.1-30.2]. Thus, according to Staff,
it is “‘probable™ that tull compliance will not be achieved, even after 20 years and significant
infrastructure improvements, “unless technology comes to the rescue.” 1d. [Comment No. 224,
TCAOQ, at 12, DTR, at 12.1].

In sum, it is nonsensical to require massive dredging of site sediments before sources are
fully controlled. Failing to fully implement source control risks recontamination from upland
sources and Chollas Creek, and may end up requiring enormous sums of public and private
money to be spent on successive CAOs, without achieving significant permanent changes in

sediment conditions.” [Comment No. 225, TCAOQ, at 4, 30, 32, 33, DTR, at 4.7.1.3, 4.7.3, 30,
32.7,33.1.1, 33.4].

\'2 MONITORED NATURAL ATTENUATION IS THE PROPER REMEDY

A. Natural Attenuation Is Occurring And Should Be The Preferred Remedy
(Findings 30, 36)

Resolution 92-49 provides that, in deterrmining the appropriate cleanup level, the
Regional Board shall take into account the demands being made and to be made on the waters
and the total values involved —beneficial and detnmental. economic and social, and tangible and

A prime example of the need for source control prior to remediation is the Convair
Lagoon site: after significant funds were expended constructing a cap to remediate
PCBs, PCBs were subsequently found on top of the cap, due to incomplete source
control. The Board must avoid the nsk of repeating a similar outcome at NASSCO by
ensuring that Chollas Creek and other municipal storm water discharges are fully
controlled prior to any active remediation.
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intangible. Resolution 92-49 does not require. however, that the requisite level of water quality
be met at the time of site closure; rather, a site may be closed if the level will be attained “within
a reasonable time frame.” such as through monitored natural attenuation. Resolution 92-49, at
[II.LA. [Comment No. 226, TCAO, at 36, DTR, at 36.4]. Site conditions and factors conducive
to monitored natural attenuation include: (1) the presence of relatively low contaminant levels;
(2) evidence that natural attenuation is occurring, or 1s reasonably certain to occur;

{3) bioavailahility and toxicity to benthic organisms under current conditions; (4) site activities
and anticipated land uses; (5) stable sediment beds; and (6) the ability to monitor sediment
concentrations and limit short-term exposure during the recovery period. DTR, at 30-2, Gibson
Depo, at 151:1 — 153:8, 152:14 — 153:9; Attachment B, Exponent Memorandum (May 25, 2011).
Based on these factors, monitored natural attenuation following source control is the appropriate
remedy for the Site for the following reasons {Comment No. 227, TCAO, at 30, DTR, at
30.1.1]).:

1. Source Control Issues Affect All Potential Prinary Remedies (Findings 4,
30, 32, 34)

The DTR acknowiedges that monitored natural attenuation is a “readily employable and
proven remediation strateg{y],” and that natural recovery processes are “active” at the Site.
DTR, at 30-1, 30-3; see also Barker Depo, at 255:19 - 256:1. Although, Staff did not
recommend natural recovery as the primary remedy for the Site because “[cJomplete control of
site sources has not been fully demonstrated to a level that would assure adequate rates of
recovery.” Staff’s “person most knowledgeable” on the issue testified that recontamination from
off-site sources would affect all potential remedies. DTR, at 30-3; Barker Depo, at 278:6 —
279:2. Thus, lack of source control should not serve to favor dredging, at the expense of
monitored natural attenuation. Barker Depo, at 278:6 — 279:2, [Comment No. 228, TCAO, at
4,30,32, 34, DTR, at 4.3, 4.7, 30, 32.7, 34.4}.

N The 2009 Testing Demonstrates That Natural Attenuation Is Occurring
(Findings 30, 32, 36)

Recent testing conducted by Exponent on behalf of the Parties in 2009 (“2009 Testing™)
confirms that the already favorable sediment conditions observed in 2002 are improving through
natural attenuation. [Comment No. 229, TCAO, at 30, 32, DTR, at 30.1.1, 32.2 — 32.6].
Specifically, the 2009 Testing indicates that the SWACs for the five primary contaminants of
concern have decreased substantially since 2001 2002, and in many cases are only slightty higlier
than post-remedial SWACS, suggesting that Staff’s cleanup goals can be achieved in a
reasonable time through monitored natural attenuation. Barker Depo, Ex. 1228, [Comment No.
230, TCAO, at 30, 32, DTR, at 30.1.1, 32.2 — 32.6]. In fact. for the locations sampled in 2009,
which were selected because they are considered representative of site-wide conditions, three of
the five SWACSs for primary contaminants of concern have already attained the post-remcdial
SWACs that would be required by the TCAOQ, and the remaining two are only slightly above the
post-remedial SWACs. [Comment No. 231, TCAO, at 30, 32, DTR, at 30, 32].

FFor example, the copper SWAC at the five 2009 Testing stations decreased from 183.3

mg/kg in 2001/2002 to 167.8 mg/kg in 2009, representing an 8.5% decrease attributable to
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monitored natural attenuation. Barker Depo, Ex. 1228, at A. Further, the 2009 copper SWAC
for these locations was only slightly higher than the required post-remedial SWAC of 159
m/'kg, suggesting that Staff’s site-wide cleanup goals are likely to be achieved for copper in a
reasonable time simply by allowing natural attenuation to continue. Id. The results are even
more dramatic with respect to other primary contaminants of concern, where the 2009 sampling
data showed that: (1) the mercury SWAC has decreased by 49% to 0.8 mg/kg, only slightly
above the required post-remedial SWAC of 0.68 mg/kg; (2) the HPAH SWAC has decrecased by
18.8% to 2,293.3 ug/kg, and is actually lower than the required post-remedial SWAC of 2,451
ug/kg indicating that the post-remedial HPAH SWAC has already been achieved for at least five
stations via natural processes; (3) the PCB SWAC has decreased by 23.6% to 188.7 ng/g. which
is already lower than the required SWAC of 194 ng/g indicating that the post-remedial PCB
SWAC has already been achieved for at least five stations via natural processes; and (4) the TBT
SWAC has decreased by 71.6% to 23.3 ug/kg and is already substantially lower than the required
post-remedial SWAC of 110 ug’kg indicating that the post-remedial TBT SWAC has already
been achicved for at least five stations via natural processes, Id. at B — E. In fact, the latter data
for TBT is also consistent with previous Regional Board findings at the Commercial Basin
boatyards, where TBT was found to naturally degrade quickly and was therefore not actively
remediated. RWQCB Order No. 88-79, at | 18- 19. [Comment No. 232, TCAO, at 30, 32, 30,
DTR, at 30, 32, 36.4].

Additionally, NASSCO incorporates by reference the arguments and evidence submitted
by BAE with respect to the AMEC sampling conducted in late 2010, which shows similar results
as the 2009 Testing and further confirms that natural attenuation is occurring at the Site.
[Comment No. 233, TCAO, at 30, 32, 36, DTR, at 30, 32, 36.4].

Based on these data, it is clear that on a SWAC basis, natural remediation is already
occurring at the site for all five primary contaminants of concern, suggesting that Staff’s
proposed cleanup levels will be achieved in a reasonable time without active dredging.

_[Comment No. 234, TCAO, at 30, 32, DTR, at 30, 32]. This is particularly true considering
that natural attenuation is occurring despite the physical disturbances associated with shipyard
activities. Since Site contaminants are also not generally bioavailable, and toxicity to benthic
organisms under current conditions is low, the Site is a prime candidate for natural attenuation.
Because natural attenuation is already occurring and 1s expected to achieve the cleanup levels in
the TCAO within a reasonable time, requiring dredging would be inappropriately conservative.
[Comment No. 235, TCAO, at 18, 19, 30, 32, DTR, at 18, 19, 30, 32].

3. Site-Specific Circumstances Support Monitored Natural Attenuation As
The Preferred Remedy (Finding 18, 23-24, 27-28, 30)

In addition to the fact that monitored natural attenuation is already occurring, the
following site-specific circumstances support monitored natural attenuation as the preferred
remedy for the Site;
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a. The NASSCO Site Will Remain A Secured Shipyard Until At
Least 2040 (Findings 28, 30)

The tact that NASSCO will remain a secured shipyard until at least 2040 supports
implementation of monitored natural attenuation because security measures will prevent human
exposure to site contaminants and wildlife durning the recovery period. Exponent Report, at 18-6;
Finley Report, at 6. [Comment No. 236, TCAO, at 28, 30, DTR, at 28.2, 30]. Additionally,
the demands being made, and to be made, on the waters at the Site, given its use as an active
shipyard, also support monitored natural attenuation. [Comment No. 237, TCAOQO, at 28, 30,
DTR, at 28.2, 30].

Based on the operative land use plans, NASSCO property is required to be used tor
marine-oriented industrial uses, and is classified as prime industrnial land. Finley Report, at 3;
Alo Depo, at 106:21 — 107:8. Further, under the terms of NASSCO’s current lease, NASSCO
will remain a secured shipyard until at least 2040. Attachment C, San Diego Unified Port
District Lease to NASSCO, and Amendments thereto (“Lease™) . As an active industrial facility,
the shipyard does not permit fishing, swimming, recreation, or other such uses at the Site.

Armed military personnel, and other safeguards, including a 300 foot security boom. ensure that
these restrictions are enforced. [Comment No. 238, TCAO, at 28, 30, DTR, at 28.2, 30].
Moreover, there 1s no indication that NASSCO will be used as a recreational area in the
foresceable future, indicating that existing security measures will continue to prevent exposure to
humans during the recovery period. See Finley Report, at 3. [Comment No. 239, TCAQ, at 28,
30, DTR, at 28.2, 30]. It is both common and appropriate to take these types of land use
considerations into account in choosing an appropriate remedy. Alo Depo, at 107:23 — 108:6,
109:4 — 109:7. Yet. the ICAO is based upon conservative assumptions that account for
recreational, and other uses that are simply not relevant to the Site, especially considering that
monitored natural attenuation is expected to remediate the sediments to the proposed levels long
betore NASSCO’s lease expires. [Comment No. 240, TCAO, at 12, 18, 23-24, 27-28, 30,
DTR, at 12, 18, 23-24, 27-28, 30}.

b. NASSCO Implements Extensive Pollution Prevention Mechanisms
To Eliminate The Possibility Of Direct Releases Of Contaminants
(Finding 2, 30)

The shipyard has incorporated extensive pollution prevention controls to eliminate the
possibility of direct releases of contamination, Exponent Report. at 18-6. These measures
include (1) the collection and treatment of all rainwater and other liquids released within the
shipyard’s paved areas, with subsequent discharge to the sewer system; (2) onsite treatment of
bilge and ballast water; (3) the implementation of state of the art Best Management Practices;
and (4) ongoing training of all personnel in pollution prevention practices. Id. As aresult, any
significant future contribution of contaminants from shipyard sources is unlikely. [d.
[Comment No. 241, TCAO, at 2, 30, DTR, at 2.3.1, 2.5, 30].

Taken together, the site-specific factors present at NASSCO strongly support monitored
natural attenuation. and meet the criteria 1dentified in the DTR that indicate that a site 1s
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“particularly conducive™ to monitored natural attenuation. See DTR, at 30-2. [Comment No.
242, TCAO, at 2, 28, 30, DTR, at 2.3.1, 2.5, 28, 30].

B. Implementing The Order Will Cause Greater Harm To Beneficial Uses Than
No Action (Findings 30, 32, 34)

Implementing the large-scale dredging described in the TCAQ will result in greater harm
to beneficial uses than leaving sediments in place and allowing contaminants to attcnuate
naturally. See Exponent Report, at § 18. [Comment No. 243, TCAO, at 30, 32, 34, DTR, at
30, 32, 34].

First, sediments buried below approximately 10 cm do not impact the water or marine
environment because they are below the biologically active zone, and are therctore not
biologically available. Gibson Depo, at 156:3 — 157:12. However, if dredging is required, these
contaminants may be re-suspended in the water column, causing the concentrations of
contaminants in the water phase to increase. Response to NASSCO’s RFAs, at RFA No. 42 -
43. [Comment No. 244, TCAO, at 32, 34, DTR, at 32.5, 32.7, 34].

Second, Site sediments are currently supporting a mature and thriving benthic
comrmunity, with total abundance and richness comparable to reference areas. See discussion at
Section TILA.2.c., supra. Sediment profile imaging also shows the that the benthic community
has attained a “mature equilibrium,” as classified by an independent testing organization. Id.
Dredging sediments from portions of the leaschold would (1) result in the immediate destruction
of many of the existing mature benthic macroinvertebrate communities located at the Site; (2)
destroy existing eelgrass beds; (3) risk re-suspension ot buried contaminants; and (4) risk re-
colonization of Site sediments by invasive species. See Exponent Report, at 18-9; Barker Depo,
at 306:22 — 307:21. Accordingly, if significant portions of the leasehold are dredged, there is no
guarantee that the healthy, mature benthic commmunities presently occupying the Site will return.
Barker Depo, at 912:6 — 915:19 (confirming that Staff is unable to predict with any level of
confidence what type of benthic community may be reestablished after dredging). [Comment
No. 245, TCAO, at 18, 32, 34, DTR, at 18.4, 32.5, 32.7, 34|.

Further, any positive impacts resulting from dredging would depend on the extent and
timeframe in which dredged sediments recover to the equivalent of reference conditions
tollowing the cleanup. Id. at 18-8. Because observed impairments are attributable to continuing
olf-site discharges from storm drains and Chollas Creek, the recovery of benthic communities in
dredged areas could be impeded as contaminants from urban runoff continue to be deposited at
the Site, resulting in minimal benefits. Id., at [8-9. [Comment No. 246, TCAO, at 4, 12, 30,
32,33,34, DTR, at 4, 12.1, 30.1, 30.2, 32.5, 32.7, 33.1-33.4, 34].

Thus, dredging confers minimal benefits over natural attenuation, and risks serious
detriment to beneficial uses. These negative impacts can and should be avoided, without

compromising beneficial uses, by selecting monitored natural attenuation as the recommended
remedy. [Comment No. 247, TCAOQ, at 30, 32, 33, 34, DTR, at 30, 32, 33, 34].
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C. Implementing The Tentative Cleanup And Abatement Order Would Have
Significant Negative Economic and Social Impacts On NASSCO And The
Community (Findings 30, 31, 32, 37)

Under Resolution 92-49, the Regional Board must take into account the total values
involved, including economic and social values. The DTR concludes that dredging to alternative
cleanup levels is technologically and economically feasible. TCAO, at 9 30, 31, DTR, at 30-7,
21-3. However, extensive dredging at NASSCO would result in significant negative impaets to
NASSCO and the surrounding community; thus, taking these values into account, dredging is
costly and unjustified, especially since there are little or no corresponding benefits to human
health or the environment. [Cemment No. 248, TCAO, at 30, 31, 32, 37, DTR, at 30, 31, 32,
37].

In particular, dredging in certain areas at NASSCO may jeopardize the integrity of slopes
and structures at the leasehold, and is technologically infeasible in certain areas. Barker Depo, at
154:25 — 155:22, 156:23 - 157:16. For example, there are significant structural stability
problems associated with dredging around piers, pilings, and steep slopes, such as those
surrounding the floating drydock sump, which render dredging in such areas technologically
infeasible. Id. Further, vital ship repair and construction activitics will be significantly disrupted
by dredging, and could result in delays or contractual breaches with the U.S. Navy and other
customners. See, €.g., Exponent Report, at §§ 18.2, 18.4. [Comment No. 249, TCAQ, at 30, 32,
33, DTR, at 30, 32.7, 33.1}.

Large-scale dredging will also impact the surrounding community, and potentially
present environmental justice issues, due to impacts including, but not limited to increased truck
traffic, diesel emissions from trucks and heavy equipment, noise, accident risks, transportation of
large volumes of waste through the neighborhood, increased tratfic on local streets, and the need
to establish large staging areas for dewatering activities. Id. [Comment No. 250, TCAO, at
32, 33, 37, DTR, at 32.7, 33.3, 37].

D. The Difference In Risk Reduction Between The Proposed Footprint And
Monitored Natural Attenuation Is Insignificant And Does Not Meet The
State Board’s Test For Economic Feasibility (Finding 30-32, 36)

Resolution 92-49 requires that Regional Board “shall concur with any . . . cleanup and
abatement proposal which the discharger demonstrates and the Regional Board finds to have a
substantial likelihood to achieve compliance, within a reasonable time frame, with cleanup goals
and objectives” that implement permanent solutions that do not require ongoing maintenance,
wherever feasible. Resolution 92-49, at [[1.A. Further, the selected alternative must be
cconomically feasible. Id. Economic feasibility refers to the objective balancing of the
incremental benefit of attaining more stringent cleanup levels compared with the incremental
cost of achieving those levels.: it does not refer to the discharger’s ability to pay the costs of the
cleanup. DTR, at 31-1. According to the DTR, the benefits of remediation are best expressed as
the reduction in exposure of human, aquatic wildlite. and benthic receptors to site-related
contaminants of concern. Id.
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Applying this standard, it 1s clear that the difference in risk-reduction between dredging
and monitored natural attenuation is insufficient to justify the ample additional costs associated
with dredging. Dredging the NASSCO site alone in accordance with the TCAO is expected to
cost many millions of dollars; however, there are minimal, if any, benefits associated with
dredging that will not also be achieved through monitored natural attenuation. [Comment No.
251, TCAO, at 30, 31, 32, 36, DTR, at 30, 31, 32.7, 36.4].

First, as shown extensively throughout this letter and in the record, current conditions are
profective of aquatic wildlhife, aquatic-dependent wildlife, or human health when examined using
realistic, risk-based assumptions under a neutral and scientifically appropriate decision
framework. See Section 1il. [Comment No. 252, TCAQ, at 14-28, DTR, at 14-28]. Second,
observed risks generally are not correlated to shipyard chemicals. See Section 1ILB.1. Sediment
toxicity is not statistically associated with any shipyard-associated chemicals, and causation
analysis demonstrates that LAET exceedances are not the cause of observed reductions in
aquatic life beneficial uses; rather, such effects are attributable to off-site sources and should
abate once those sources are controlled. Id. Likewise, alterations of benthic macroinvertebrate
communities are generally not related to shipyard chemicals. Id. Given these already favorable
site conditions, any incremental benefits associated with dredging will be minimal, and not
justified by the incremental costs, particularly where there is evidence that such dredging will
cause greater environmental harm than leaving the sediment in place. [Comment No. 253,
TCAQ, at 30, 31, 32, 34, DTR, at 30, 31, 32, 34].

Additionally, the June 2009 sediment testing suggests that monitored natural attenuation
is already occurnng at rates that will attain the proposed post-remedial SWACs within a
reasonable time; in fact. such levels have already been achieved through monitored natural
attenuation at certain stations for the five pimary contaminants of concern. Sec Section V.A.1.
[Comment No. 254, TCAO, at 30, 32, DTR, at 30.1.1, 32.2 — 32.6]. The DTR also estimates
that new sediments are deposited at a rate of 2 cr/yr, suggesting that clean sediments will
quickly bury any residual contarnination. Response to NASSCO's RFAs, at RFA No. 56.
[Comment No. 255, TCAQ, at 30, DTR, at 30.1]. Accordingly, the incremental benetits of
dredging, if any, arc minimal, and do not justify the substantial additional financial, social, and
environmental costs associated with dredging. [Comment No. 256, TCAOQ, at 30, 31, 32, 36,
DTR, at 30, 31, 32.7, 36.4].

V1. ADDITIONAL ISSUES

NASSCO ofters the following points as additional clarification of the findings reached in
the TCAO and the DTR.

A, The TCAQ and DTR Should Be Corrected To Identify The Correct Number
of Likely Stations (Findings 18, 32)

['able 18-1 in Volume II of the DTR, and the sections that follow, correctly summarize
the outcome of the DTR Triad analysis. According to this analysis, there are six “likely”
stations, two of which are at NASSCO (NA19 and NA22), and four of which are at BAE (SW04,
SW13,8W22, and SW23). NA22 is footnoted in Table 18-1 as being excluded from the TCAO.
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In Volume III of the DTR, however, there is a discussion of the Site-Specific Median
Effects Quotient (SS-MEQ) derivation in Section 32.5.2, where these six “likely” stations are
incorrectly described as three “likely" and three “possible” stations.

The SS-MEQ was derived by calculating the median concentration
of individual COCs at 6 of the 30 Triad stations (Table 32-20).
Three of the six included stations identified as likely impaired
under the weight of evidence analysis described in Section 18 of
this Technical Report (NA22, SW04, and SW13). Three possibly-
impaired stations with the highest potential for chemically-
associated effects (among possibly-impaired stations) were also
included in SS-MEQ derivation (NA19, SW22, and SW23). These
stations exhibited both “Moderate” toxicity and chemical
concentrations just below levels indicative of the “High” LOE
category by the Triad sediment chemistry ranking criteria (Table
18-1). The SS-MEQ threshold was then established by
conservatively optimizing the performance of the quotient in
predicting likely effects or the three most chemically-impaired
possible stations (true positives) while minimizing false negatives.

DTR, at pp. 32-31 — 32-32 |[Comment No. 257, TCAO at 32, DTR, at 32].

To correct any potential for misunderstanding, pages 32-31 and 32-32 of the DTR should
be amended to reflect the following changes:

The SS-MEQ) was derived by calculating the median concentration
of individual COCs at 6 of the 30 Triad stations (Table 32-20).
Three-ofthe All six included stations were identified as likely
impaired under the weight of evidence analysis described in
Section 18 of this Technical Report (NA19. NA22, SW04, SW13,

SW22 and SW+23) lhfeeﬁewblwed—%amﬂ-s%eh—me

ae&}me&myfaﬂﬂﬂg—eﬁ%ﬁ&(%&%} The SS-MEQ

threshold was then established by conservatively optimizing the
performance of the quotient in predicting likely effects onr the
threesix most chemically-impaired possible stations (true positives)
while minimizing false negatives.

The TCAO correctly describes the Triad results. Finding 18 correctly summarizes that
the Triad analysis resulted in six “likely” stations. Although the SS-MEQ derivation text is not
directly reproduced. there is a footnote on page 17 that references this text, so the discrepancy is
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indirectly reproduced in the TCAO. So long as the edits to pages 32-31 and 32-32 are
implemented, the TCAQ’s reference to Section 32.5.2 will not introduce any confusion.

B. The Use of Lowest Apparent Effects Threshold (LAETS) and Site-Specific
Median Effects Quotient (SS-MEQ) Benchmarks Ensured That The
Remediation Footprint Was Overly Protective (Finding 32)

The site-wide Triad study measured synoptic chemistry, toxicity. and surveyed the
benthic community at 30 of the 66 Shipyard sediment investigation stations. Potential impacts of
sediment chemicals to the benthic community at the 36 Non-Trad stations, for which no
hiological data were collected, was interred through the use of site-specific chemistry
benchmarks, developed from the Triad data. Two independent benchmarks were developed:

The Site-Specific Median Effects Quotient (SS-MEQ) and Lowest Adverse Effects Threshold
(LAET).

The SS-MEQ is a multiple chemical benchmark calculated from the median sediment
concentration of the five primary COCs at the six stations that were scored as “hkely impacted”
in the DTR Triad analysis (NA19, NA22, SW04, SW13, $W22, and SW23). For each station,
effects quotients (the ratio of measured concentration to median “likely impacted™ concentration)
were calculated for each of the prilnary COCs, and these were averaged to yield the multi-
chemical SS-MEQ. See DTR at 32.5.2.

Furthermore, for cach primary COC, apparent effects thresholds (AETs) were developed
for each of the seven biological endpoints evaluated in the DTR Triad analysis (three toxicity
tests and four benthic community parameters or indices). The AET is simply the concentration
above which adverse effects alwavs occur.  Accordingly, the lowest adverse effects threshold
(LAET) is the lowest concentration of any ol the seven AETs calculated for a given chemical.

Both the SS-MEQ and LAET values were used as benchmarks to identify the possibility
of adverse effects on benthos at the non-Triad stations. Both benchmarks were tested and
determined to be conservative measures for benthic community conditions at non-Tnad stations.
To test the protectiveness of the SS-MEQ and LAET values, SS-MEQ and LAET values were
calculated for the 30 Triad stations (for which actual benthic condition assessment had been
performed) to determine how well the SS-MEQ and LAET values predicted “likely” impacts to
benthic communitics. When compared to the 30 Triad stations. the 60% LAET results were
completely protective with respect to predicting “likelv’” benthic impairment, since an AET is, by
definition, a no-effect level, while inaccurately identifying one “false positive” (at NAO7, as
discussed above), where the LAET analysis suggested possible benthic impairment but the Triad
analvsis demonstrated no such impairment. Notably, the DTR used a benchmark equal to 60%
of the LAET, which is highly protective because it builds in a buffer below the established no-
effect level.

[he SS-MEQ benchmark (which was set equal to 90% of the SS-MEQ) had only one
false negative out ot 30 Triad stations, with respect to predicting “likely” impairment of the

benthic community (at Station NA22, which is being addressed outside the current remedial
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design), and eight false positives, which indicates that using 90% of the SS-MEQ 1s overly
protective by including stations that were not in fact likely impaired stations.

Accordingly, the proposed cleanup was judged to be protective of benthos because it
includes all non-Triad stations that exceed either of the 60% LAET or 90% SS-MEQ
benchmarks, and both mietrics incorporate a significant safety factor.

[t is worth noting that the highest LAET and SS-MEQ multiples found outside the
cleanup footprint at NASSCO occur at Station NAO7 (HPAH = 63% LAET; SS-MEQ = 0.91).
Station NAO7 is a Triad station for which no impacts to the benthic community were identitied,
however. and a realistic analysis of food web risks to wildlite and human receptors shows that
there are no significant risks. In fact, NAO7 is one of the “false positives” identified above,
because the benthic community assessment demonstrates “unlikely™ benthic impacts. Therefore,
no risk-based justification for remediating NAQ7 cxists, and NAQ7 was properly excluded from
the proposed remedial footprint in the DTR. See Attachment B, Exponent Memorandum (May
25,2011)at 10.

On behalf of San Diego Coastkeeper, Donald D. MacDonald submitted a report entitled,
“Review and Evaluation of Tentative Clean-up and Abatement Order (No. R9-2011-001) for the
Shipyard Sediment Site, San Diego Bay, San Diego, Califomia™ (March 11, 2011) (March
MacDonald Report). At page 11, Mr. MacDonald notes that Table 33-6 1s incorrect in that it
states that for NAQ7, “All COCs [fall] below 60% LAET values.” DTR, at Table 33-6. As
described above, Mr. MacDonald is correct, and Table 33-6 should be edited to state, “Only
oneAH COCs slightly abovebelew 60% LAET values (HPAH = 63% LAET).” Trad data
demonstrates that there are no impacts to aquatic life at this station. [Comment No. 258, TCAQO
at 33, DTR, at 33.1].

C. The March MacDonald Report Improperly Interprets Compbsite SWAC
Ranking Values As A Remediation Trigger

In the March MacDonald Report, Mr. MacDonald alleges that the DTR does not
adequately explain why ten Shipyard Site stations with Composite SWAC Ranking Values
greater than 5.5 were excluded from the proposed remedial footprint.” March MacDonald
Report, at 11. Although he does not identify the ten stations, it appears that Mr. MacDonald is
referring to Stations SW29, SW25. SW15, NAOL, SWI18, NAL6, NA03, SW30. NAO4, and
SW11. See DTR Appendix for Section 33, at Table 33-1 (excluding the five stations identified
in DTR, Table 33-6). Accordingly, Mr. MacDonald asserts that the DTR’s rationale “for
excluding stations with Composite SWAC Ranking Values greater than 5.5 is arbitrary and does
not justify the exclusions.” Id.

Mr. MacDonald appears to have picked 5.5 as his cut-off value for Composite SWAC
Ranking, because Station NA09’s 5.5 Composite SWAC Value is the lowest Composite
SWAC Value of all the stations included in the remedial tootprint.
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Mr. MacDonald’s allegation is premised on his assumption that a Composite SWAC
Ranking Value of 5.5 or greater alone is a remediation trigger sufficient to include a station in
the remedial footprint. This is a foundational misunderstanding of the analysis performed in the
DTR. In fact, the station-by-station Composite SWAC Ranking analysis (Section 33.1.2),
station-by-station SS-MEQ analysis (Section 33.1.3), and the highest concentrations of
individual COCs analysis (Section 33.1.4) were all considered simultaneously, along with Tnad
data and feasibility issucs, to determine the remnedial footprint.

A brief review of the station-by-station SWAC Composite Ranking analysis found at

DTR Section 33.1.2 (and supported by Table 33-1 in Appendix 33), demonstrates that it cannot
alone be considered a remediation trigger. For example, if a SWAC Composite Ranking of 5.5
or greater alone had been considered a remediation trigger, then Station NAQO9 (currently part of
the remedial footprint) would have been excluded hecause its SWAC Composite Ranking is only
5.4. DTR, Appendix for Section 33, at Table 33-1. [Comment No. 259, TCAO at 33, DTR, at
33.1, Appendix 33). By the same token, there would be no discussion of Station NA22 with its
low SWAC Composite Ranking of only 3.6. Id.

Furthermore. based on the weight of the evidence approach employed by the DTR, the
the ten stations with Composite SWAC Rankings of greater than 5.5 (including Stations SW29,
SW25, SW15, NAOL, SW18, NA16, NA03, SW30, NAO4, and SW11) identified were properly
excluded from the remedial footprint. In fact:

. None of the ten stations have a SS-MEQ value greater than the 0.90
benchmark. See DTR, Appendix for Section 32, at Table A32-12. In fact,
none of the stations have SS-MEQ values of greater than 0.71. [d.

. None of the ten stations have high individual concentrations of COCs.
See DTR, Tables 33-3, 23-4, and 33-5 (demonstrating that none of the ten
stations rank among those stations with the highest concentrations of
COCs).

. None of the ten stations exceed the 60% LAET benchmark. See DTR,
Table 32-23 (no LAET exceedence for SW29 or SW30); Appendix to
Section 32, Table A32-9,

. Nong of the ten stations have a “Likely” impaired Triad ranking.

Accordingly, it is of no moment that the DTR does not offer an explanation why the ten
stations with SWAC Composite Rankings greater than 5.5 (including Stations SW29, SW25,
SWI15, NAOL, SWIR, NAI16, NAO3, SW30, NAO4, and SW11) are not included in the remedial
footprint simply because the SWAC Composite Ranking is not a remedial tnigger, and numerous
other analyses in the DTR demonstrate why those stations were not included in the remedial
footprint. {Comment No. 260, TCAO at 33, DTR, at 33.1, Appendix 33|.
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D. Stations NA07, NA(S, NA23, and NA27 Were Properly Excluded From the
Remediation Footprint Because Dredging There Is Technologically [nfeasible

The March MacDonald Report asserts that the DTR’s exclusion of Stations NA07 and
NA23 from the remedial footprint based on technical infeasibility was erroneous. March
MacDonald Report, at 17. According to the March MacDonald Report:

In order to be scientifically valid, these conclusions of technical
infeasibility must be supported by detailed engineenng studies of
the existing slope and the impacts that various dredging techniques
would have on the slope. The DTR provides no information about
the existing sediment slope and includes no engineering studies to
support its conclusion that dredging these polygons is technically
infeasible. For this reason, the technical infeasibility conclusion for
these polygons is not scientifically defensible.

1d.

Contrary to the March MacDonald Report’s assertion, the DTR does provide information
about the technical infeasibility posed by dredging in Stations NA07, NA08, NA23, and NA27
(see DTR, Section 33.1.4). Furthermore, as discussed in the attached memorandum from Anchor
QEA., no engineering studies are necessary to conclude that dredging in these stations is
technologically infeasible, In fact, it is possible to determine that dredging is technically
infeasible due to site characteristics alone. Attachment D, Memorandum by Michael Whelan,
Anchor QEA (May 25, 2011) (Anchor QEA Memo), at 2-4. [Comment Neo. 261, TCAO at 33,
DTR at 33].

Vil. CONCLUSION
For the reasons discussed herein, NASSCO proposcs that the Site be addressed using

monitored natural attenuation, as recommended in the Exponent Report.
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EXTERNAI MEMORANDUM

To: T. Michael Chee
FrOM: Rick Bodishbaugh
DATE: May 25, 2011

PROJECT: PH10719.001
SUBIECT: Summary of Need to Remediate NASSCO Stations

At your request, Exponent has reviewed the findings of the Scptember 15, 2010 Tentative
Cleanup and Abatement Order, as well as all lines of evidence presented therein for the
proposed cleanup project. Our technical opinion remains unchanged from the one we reached in
our 2003 Detailed Sediment Investigation Report. There 1s presently no evidence of significant
impairment of beneficial uses due to WASSCO sediment contamination. and active remediation
would not produce any clear long-term improvement in beneficial uses relative to current
conditions. Current impacts to the benthic community are extremely limited in exteni and
severity, and are more likely the result of physical disturbance than chemical toxicity, There is
presently no significant sk to aquatic dependent wildlife or human receptors. under realistic
and reasonable exposure scenarios. Monitored natural recovery is therefore equivalent to or
better than all other alteratives, and should be the preferred altemative of any remedial
decision-making process.

A station-by-station summary for NASSCO stations of the primary lines of evidence concerning
risk, beneficial use impairment, and the need for remediation follows.



Glossary of Key Terms in Summary

Primary COCs — The live principle contaminants of concern addressed in the Tentative
Cleanup and Abatement Order, including copper, mercury. High Molecular Weight Polynuclear
Aromatic Hydrocarbons (HPAHs), polychlorinated biphenyls (PCBs), and tnbutyltin (TBT).

Composite SWAC - The spatially weighted average concentration (SWAC) in sediments,
calculated using Thiessen polygon areas. Theissen polygons are areas whose houndaries define
the area that 15 closest to gach sample station relative to all other stations, and are
mathematically defined by the perpendicular bisectors of the lines between adjacent points.
Fach Thiessen polygons s interpreted to be the arca represented by a single sediment samiple.

60% LAET — The lowest adverse effects threshold (LAET) is the lowest concentration of any
of the seven apparent effect thresholds (AT 1s) developed from the Triad study. An AET is the
concentration above which adverse effects to benthic invertebrates always occur. AETS were
developed for the three toxicity tests and four benthic community parameters assessed in the
DTR Triad analysis. The 60% LAET was selected as a highly protective site-specific
benchmark of potential henthic community impairment.

SS-MEQ - Site-Specific Median Eftects Quotient (SS-MEQ) 1s a multiple chemical benchmark
calculated from the median sediment concentration of the five pnmary chemicals of concern
(COCs) at six stations that were scored as “likely impaired” in the IX{R Triad analysis. These
stations are NA 19, NA22, SW04, SW13, SW22 and SW23. For each station, the effects
quotients (the ratio of measured concentration to the median “likely impaired” concentration)
were calculated for each of the primary COCs, and these were averaged to yield the multi-
chemical SS-MEQ. A benchmark of 90% of the SS-MEQ was used as a protective site-specific
benchmark of benthic community impairment.

Triad Station — Of the 606 stations in the Shipyard Site, 30 Triad station were established where
all three lines of evidence were collected, including benthic community conditions data,
sediment chemistry data, and sediment toxicity data.

DTR - Draft Technical Report. The technical document supporting the conclusions reached in
the Tentative Cleanup and Ahatement Order.

SQGQ1 - Sediment Quality Guideline Quotient 1 (SQGQ1) as defined in Fairey et al. (2001).
The SQGQ1 1s the mean sediment quality guideline quotient chemical combination using the
effects median probable effects level and other individual sediment quality guideline values.
The chemicals included in the SQGQ1 mean calculation are cadimium, copper, lead, silver, zing,
total chlordane, dieldrin, total PCBs and total PAHs.

BRI - Benthic Response Index (BRI) 1s a metric developed by scientists at the Southem
California Coastal Water Research Project (SCCWRP) to measure the relative likelihood of
benthic community degradation in coastal marine environments in California,

Shannon-Weiner Diversity Index — Shannon-Weiner Diversity Index (Diversity Index) is a
measure of both the nuinber of species and the distribution of individuals among species; higher



values indicate that more species are present or that individuals are more evenly distributed

AMONgE species.

Reference LPL and UPL - the reference lower prediction limit (LPL) and upper prediction
limit (UPL} arc the one-tailed 95% prediction limits of the reference pool of stations, Site
biological indicators outside the prediction limits (below LPL or above UPL) are judged to be
signiticantly different from the reference condition.

SPI - sediment profile imaging (SPI) is a photographic method of assessing benthic community
structure. Photographs are taken with a probe-mounted camera mounted above a prism that
penetrates into the sediment and photographs a vertical cross-section of the sediment. The
resulting photographs provide information on physical conditions in the sediment as well as a
direct assessment of the presence condition of the benthic fauna.

Stage 1 - refers to the succession of benthic colonization and interaction with sediment soon
after disturbance or defaunation of the soft-hottom marine sediment. Stage 1 represents the first
stage at which small tube-dwelling polychaetes that feed at the sediment surface colonize the
sediment soon after disturbance in the sediment.

Stage 2 — refers to the benthic colonization phase after Stage 1, in which the suceession is
characterized by organisms that burrow shallowly into the sediment but nevertheless {eed at or
near the sediment surface. Burrowing activity loosens and aerates the sediment, a process that
makes it more suitable for further colonization.

Stage 3 -- refers to the climax phase of benthic colonization, which 1s characterized by
organisms that burrow well into the anacrobic sediment and feed at depth off of organic matter
and microbial decomposers. These deep burrowing organisms typically irrigate their burrows
with oxygenated surface water. This community is regarded as the mature stage of a fully
developed benthic community.



TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NAO1

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
¢ Composite SWAC ranking = 25 of 66 polygons
e Copper ranking = 26 of 60 polygons
e Mercury ranking = 19 of 66 polygons
e HPAH ranking = 25 of 66 polygons
¢ PCB ranking = 30 of 66 polygons

e TBT ranking = 21 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e Noexceedances of 600% LALTs

o SS-MEQ = 0.69 (less than 0.90 benchmark}

3. No impacts to benthic community:
e Triad Station: “Unlikely™ benthic impacts

¢ DTR chemistry score = moderate
SQGQ! 1s less than 1.0. Only 2 chemicals exceed both DTR SQG and
UPL.

s DTR toxicity score = low
No evidence of toxicity. Amphipod, urchin, and bivalve tests all scored
above reference LPL,

¢ DTR benthic disturbance score = low
No evidence of disturbance, BRI is below reference UPL. Abundance, #

taxa, and diversity index are all above reference LPL.

e SPI data indicate Stage I and III successional stages present

CONCLUSION

Based on relatively low chemistry, and the absence of benthic impacts, NAOT was
properly excluded from the proposed remedial footprint in the DTR




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA02

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
s Composite SWAC ranking = 46 of 66 polvgons
* Copper ranking = 44 of 66 polygons
e Mercury ranking = 46 of 66 polygons
e HPAH ranking = 44 of 66 polygons
» PCB ranking = 41 of 66 polygons
e TBT ranking = 46 of 66 polygons

2, Chemistry is below conservative biological benchmarks:
* No exceedances of 60% LAETs

e SS-MEQ = 0.4] (less than 0.90 benchmark)
3. No direct evidence of impacts to benthic community:
¢ Non-Triad Station

e SPI data indicate Stage I and III successional stages present

CONCLLUSION

Based on relatively low chemistry, and a lack of evidence for benthic impacts, NAO2 was
properly excluded from the proposed remedial footprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NAO3

SUMMARY OF STATION CONDITIONS

1, Primary COCs are relatively low:
¢ Composite SWAC ranking = 32 of 66 polygons
o (Copper ranking = 36 of 66 polygons
e Mercury ranking = 13 of 66 polygons
* HPAIH ranking = 26 of 66 polygons
e PCB ranking = 31 of 66 polygons
e TBT ranking = 24 of 66 polygzons

2. Chemistry is below conservative biological benchmarks:
¢ No exceedances of 60% LALITs
e SS-MEQ =0.67 (less than 0.90 benchmark)

3. No impacts to henthic community:
e Triad Station: “Unlikely” benthic impacts

e DTR chemistry score = moderate
SQGQ1 15 less than 1,0. Only 2 chemicals exceed both DTR SQG and UPL.

¢« DTR toxicity score = low
No evidence of toxicity. Amphipod, urchin, and bivalve tests all scored above
reference LPL.

» DTR benthic disturbance score = low
No evidence of disturbance. BRI is below reference UPL. Abundance. # taxa,
and diversity index arc all above reference LPL.

» SPI data indicate Stage I and III successional stages present,

CONCLUSION

Based on relatively low chemistry, and the absence of benthic impacts, NAO3 was properly
excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA04

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
¢« Composite SWAC ranking = 34 6f 66 polygons

o (opper ranking = 22 of 66 polyzons
* Mercury ranking = 13 of 66 polygons
 HPAH ranking = 34 of 66 polygons

e PCB ranking = 39 of 66 polygons

e I'BT ranking = 13 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
» No exceedances of 60% LAETs

¢  SS-MEQ =0.69 (lcss than 0.90 benchmark)

3. No impacts to benthic community:
e Triad Station: “Unlikely™ benthic impacts

* DTR chemistry score = moderate
SQGQI is less than 1.0. Only 1 chemical exceeds both DTR SQG and UPL.

¢ DTR toxicity score = low
No evidence of toxicity. Amphipod, urchin. and bivalve tests all scored above
reference LPIL.

e DTR benthic disturbance score = low
No evidence of disturbance. BRI 15 below reference UPL.  Abundance, # taxa,

and diversity index are all above reference LPL.

o SPI data indicate Stage I and III successional stages present.

CONCLUSION

Based on relatively low chemistry, and the absence of benthic impacts, NAD4 was properly
cxcluded from the propused remedial footprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA0S

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:

Composite SWAC ranking =47 of 66 polygons
Copper ranking = 44 of 66 polygons

Mercury ranking = 50 of 66 polygons

HPAH ranking = 44 of 66 polygons

PCB ranking = 47 of 66 polygons

TBT ranking = 40 of 66 polygons

2. Chemistry is below conservative biological benchmarks:

No exceedances of 60%% LAETS

SS-MEQ = 0.40 (less than 0.90 benichmark)

3. No impacts to benthic community:

Triad Station: “Unlikely” benthic impacts

DTR chemistry score = moderate
SQGQI is less than 1.0, No chemicals exceed both DTR SQG and UPL.

DTR toxicity score = low
No evidence of toxicity. Amphipod, urchin, and bivalve tests all scored above
reference LPL.

DTR benthic disturbance score = low
No evidence of disturbance. BRI is below reference UPL.  Abundance. # taxa
and diversity index are all above reference LPL.

El

SPI data indicate Stage I and Il successional stages present.

CONCLUSION

Based on relatively low chemistry, and the absence of benthic impacts, NAOS was properly
excluded from the proposed remedial footprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA06

SUMMARY OF STATION CONDITIONS

1. Only mercury and copper are relatively high:
e Composite SWAC ranking = 19 of 66 polyzons
e Copper ranking = 9 of 66 polygons
e Mercury ranking = 2 of 66 polygons
o HPAH ranking = 31 of 66 polygons
o PCB ranking = 15 of 66 polygons

TBT ranking = 18 of 66 polygons

2. Chemistry is below or slightly exceeds conservative biological benchmarks:
¢ No exceedances of 60% TLAETs

e SS-MEQ = 1.11 (greater than 0.90 benchmark)
3. No impacts to benthic community:

o Triad Station: “Unlikely” benthic impacts

e DTR chemistry score = moderate
SQGQI is less than 1.0. Only 3 chemicals exceed both DTR SQG and UPL.

o DTR toxicity score = low
No evidence of toxicity. Amphipod, urchin, and bivalve tests all scored above
reference [LPL

¢ DTR benthic disturbance score = low
No evidence of disturbance. BRI is below reference UPL. Abundance. # taxa,
and diversity index are all above reference LPL.

o SPI data indicate Stage I and 11 successional stages present

CONCLUSION

There are no impacts to the benthic community at this station. NA06 was included in the DTR
propoescd remedial footprint because of relatively high mercury and copper, which are potential
food web risk drivers. However, a realistic analysis of food web risks to wildlife and human
receptors shows that there are no significant risks. Therctore. no risk-based justification for
remediating NADD exists




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA07

SUMMARY OF STATION CONDITIONS

1. Only mercury and HPAH are relatively high:
» Composite SWAC ranking = 17 of 66 polygons
e Copperranking = 35 0ol 66 polygons
*  Mercury ranking = 7 of 66 polygzons
* HPAH ranking = 6 of 66 polygons
e PCB ranking = 2] of 66 polygons
e TBT ranking = 39 of 66 polygons

2. Chemistry is below or slightly exceeds conservative biological benchmarks:
e Only slight exceedance of 60% IIPAH LAET (63%)

e SS-MEQ=0.91 (slightly more than 0.90 benchmark)

3. No impacts to benthic community:
¢ Tnad Station: “Unlikely™ benthic impacts

e DTR chemistry score = moderate
SQGQI 1s less than 1.0. Only 2 chemicals exceed both DTR SQG and UPL.

o DTR toxicity score = low
No evidence of toxicity. Amphipod, urchin, and bivalve tests all scored above
reference LPL.

* DTR benthic disturbance score = low
No evidence of disturbance. BRI is below reference UPL. Abundance. # taxa,
and diversity index are all above reference LPL.

o SPI data indicate Stage I1T successional stage present.

CONCLUSION

HPAH and mercury are relatively elevated at this station. HPAIT 15 a potential benthic and tond
web risk driver, while mercury is a potential food web risk driver.  There are no impacts to the
benthic community at this station, and a realistic analysis of food web risks to wildlife and
human receptors shows that there are no significant risks. Therefore, no risk-based justification
for remediating NAO7 exists, and NA0O7 was properly excluded from the proposed remedial
footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NAO8

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
e Composite SWAC ranking = 40 of 66 polygons
o Copper ranking = I8 of 66 polygons
e Mercury ranking = 36 of 66 polygons
e HPAH ranking = 34 of 66 polygons
e PCB ranking = 35 of 66 polygons
e TBT ranking = 40 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
¢ No exceedances of 60% LAETS

e SS-MEQ = 0.506 (less than 0.90 benchmark)

3, No direct evidence of impacts to benthic community:
e Non-Triad Station

s No SPI data

CONCLUSION

Based on relatively low chemistry, and a lack of evidence for benthic impacts, NAOS was
properly excluded from the proposed remedial footprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA0O9

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
¢ Composite SWAC ranking = 3% of 66 polygzons
¢ Copper ranking = 22 of 66 polygons
e Mercury ranking = 10 of 66 polygons
e« HPAH ranking = 44 of 66 polygons
¢ PCB ranking = 37 of 66 polygons
e TBT ranking = 36 of 66 polvgons

2. Chemistry is below conservative biological benchmarks:
e No cxceedances of 60" LAETSs

e SS-MEQ =0.62 (Icss than 0.90 benchmark)

3. No clear indication of impacts to benthic community:
o Triad Station: “Pessible” benthic impacts

¢ DTR chemistry score = moderate
SQGQI is less than 1.0. Only 2 chemicals exceed both DTR SQG and UPL.

* DTR toxicity score = moderate
Bivalve test scored below reference LPL. Amphipod and urchin tests scored
above reference LPLs.

e DTR benthic disturbance score = low
No evidence of disturbance. BRI is below reference UPL. Abundance, # taxa.
and diversity index are all above reference LPL.

e SPI data indicated Stage I and III present.

CONCLIUSION

There are no clear impacts to the benthic community at this station. NAO9 was included in the
DTR proposed remedial footprint because of a “possible impacts”™ score in the DTR Triad
analysis and relatively high mercury levels. However, none of the four benthic community
indicators evaluated is significantly different from reference conditions. Only one of the three
toxicity tests (bivalve larval development) was different from reference, and this is the least
reliable of the three tests pecformed. Mercury is a potential food web risk driver. However, a
realistic analysis of food web risks o wildlife and human receptors shows that there are no
significant risks. Therefore, no risk-based justification for remediating NAO9 exists

i2




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA10

SUMMARY OF STATION CONDITTONS

1. Primary COCs are relatively low:
¢ Composite SWAC ranking = 54 of 66 polygons
o Copper ranking = 48 of 66 polygons
o Mercury ranking = 51 of 66 polvgons
e HPAIH ranking = 54 of 66 polygons
e ['CB ranking = 54 of 66 polygons

e TBT ranking = 44 of 66 polvgons

2. Chemistry is below conservative biological benchmarks:
e No exceedances of 60% LAETs
¢ SS-MEQ =0.35 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Non-Triad Station

o SPI data indicate Stage III successional stage present.

CONCLUSION

Bascd on relatively low chemistry, and a lack of evidence for benthic impacts, NA10 was
properly excluded from the proposcd remedial {ootprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

= STATION NAll

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
e (omposite SWAC ranking = 49 ol 66 polygons

e ('opper ranking = 42 of 66 polygons
*  Mercury ranking = 34 of 66 polygons
¢ HPAH ranking = 44 of 66 polygons

* PCB ranking = 45 of 66 polygons

e TBT ranking = 56 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e No exceedances of 60% LAETs

e SS-MEQ =0.42 (less than 0.90 benchmark)

3 No clear indication of impacts to benthic community:
e Triad Station: “Possible” benthic impacts

e DTR chemistry score = moderate
SQGQ1 is less than 1.0. Only 1 chemical exceeds both D'TR SQG and UPT..

« DTR toxicity score = moderate
Amphipod test scored slightly below reference LPL. Bivalve and urchin tests
scored above reference LPLs.

e DTR benthic disturbance score = low
No evidence of disturbance. BRI is below relerence UPL.  Abundance, # taxa,
and diversity index are all above reference LPL.

» SPI dataindicate Stage I and ITI successional stages present.

CONCLUSION

There are no highly elevated COPC levels at this station.  There are no clear impacts to the
benthic community. None of the four benthic community indicators evaluated is significantly
different from reference conditions. Only one of the three toxicity tests (amphipod survival) was
lower than reference. Due to a lack of high chemistry and no clear indication of benthic impacts,
NA11 was properly excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA12

| SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:

o Copper ranking = 50 of 66 polygzons
*  Mercury ranking = 49 of 66 polygons
o HPAH ranking = 52 of 66 polygons
e PCB ranking = 57 of 66 polygons
e TBT ranking = 47 of 66 polygons
2. Chemistry is below conservative biological benchmarks:
* No exceedances of 60% LAETS
¢ SS-MEQ =0.35 (less than 0.90 benchmark)
3. No direct evidence of impacts to benthic community:
e Triad Station: “Possible” benthic impacts
o DTR chemistry score = moderate
SQGQ1 is less than 1.0. No chemicals exceed both DTR SQG and UPL.
* DTR toxicity score = moderate
Bivalve test scored helow reference LPL. Amphipod and urchin tests scored
above reference LPLs.
¢ DTR benthic disturbance score = low
No evidence of disturbance. BRI is below reference UPL.  Abundance, # taxa,
and diversity index are all above reference LPL.
* SPlindeterminate, due to poor probe penetration.
CONCLUSION

Composite SWAC ranking = 55 of 66 polygons

There are no highly clevated COPC levels at this station.  There are no clear impacts to the
benthic community. Nane of the four benthic community indicators evaluated 1s sigmificantly
different from reference conditions. Only one of the three toxicity tests (bivalve larval

development) was lower than reference, and this is the least reliable of the three tests performed.
Due to a lack of high chemistry and no clear indication of benthic impacts, NA12 was propertly

excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA13

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
*  {omposite SWAC ranking = 53 of 66 polygons
e (Copper ranking = 42 of 66 polygons
e Mercury ranking = 48 of 66 polygons
e [PAH ranking = 54 of 66 polygons
e PUR ranking = 52 of 66 polygons
e TBT ranking =48 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e No exceedances of 60% LAETs

e SS-MEQ = 0.38 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Non-Triad Station

e SPI data indicate Stage I and I successional stages present.

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA13 was
properly excluded [rom the proposcd remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA14

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
o  Composite SWAC ranking = 60 of 66 polygons
o  Copper ranking = 55 of 66 polvgons
» Mercury ranking = 53 of 66 polygons
e HPAH ranking = 59 of 66 polygons
o PCB ranking = 59 of 66 polygons
e IBT ranking = 54 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e No exceedances of 60%; LA Ts
o  SS-MEQ = (.28 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
* Non-Triad Station

s No S§PI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA 14 was
properly excluded from the proposed remedial footprint in the DTR,




| TENTATIVE CLEANUP AND ABATEMENT ORDER
| NO. R9-2011-0001

STATION NA15

| SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
o Composite SWAC ranking = 22 of 66 polygons
o Copper ranking = 25 of 66 polygons
¢ Meroury ranking = 24 of 66 polygons
e HPAH ranking = 38 of 66 polygons
e PCB ranking = 34 of 66 polygons
e TBT ranking = 7 of 66 polygons

2, Chemistry is below conservative biological benchmarks:
* No exceedances of 60% LAETs

e SS-MEQ =0.87 (less than 0.90 benchrnark)
3. No impacts to benthic community:
e Triad Station: “Unlikely” benthic impacts

e DTR chemistry score = moderate
SQGQ1 is less than 1.0. Only 2 chemicals exceed both DTR SQG and UPL.

e DTR toxicity score = low
No evidence of toxicity. Amphipod, urchin, and bivalve tests all scored above
reference LPL.

s DTR benthic disturbance score = low
No cvidence of disturbance. BRI is below reference UPL. Abundance, # taxa,
and diversity index are all above reference LPL.

¢ SPI data indicate Stage [ and III successional stages present.

CONCLUSION

There are no impacts to the benthic community at this station. NA15 was included in the DTR
proposed reinedial [ootprint because of relatively TBT, which can potentially impact gastropods
and pose a food web risk. However, a realistic analysis of food web nisks to wildlife and human
receptors shows that there are no significant nsks, and there is no evidence of an impacted
gastropod population at the shipyard. Thercfore, no risk-based justification for remediating
MNA1S exists.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA16

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
e Composite SWAC ranking = 30 of 66 polygons
o Copper ranking = 26 of 66 polygons
e Mercury ranking = 1§ of 66 polygons
o HPAH ranking = 39 of 66 polyzons
+ PCB ranking = 17 of 66 polygortis
e TBT ranking = 25 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
o No exceedances of 60% LAETS
¢ SS-MEQ = 0.69 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Triad Station: “Possible” benthic impacts

¢ DTR chemistry score = moderate
SQGQI is less than 1.0. Only 2 chemicals exceed both DTR SQG and UPL.

¢ DTR toxicity score = moderate
Bivalve test scored below reference LPL. Amphipod and urchin tests scored
above reference LPLs.

« DTR benthic disturbance score = low
No evidence of disturbance. BRI 18 below reference UPL. Abundance, # taxa,

and diversity index are all above reference LPL.

CONCLLUSION

There are no highly elevated COPC levels at this station. There are no clear impacts to the
benthic community. None of the four benthic community indicators evaluated is significantly
different from reference conditions, Only onc of the three toxicity tests (bivalve larval
development) was lower than reference, and this is the least reliable of the three tests performed.
Due to a lack of high chemistry and no clear indication of henthic impacts, NA16 was properly
excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA17

SUMMARY OF STATION CONDITIONS
1. Only copper and TBT were relatively high:

e  Composile SWAC ranking = 10 of 66 polygons
o Copper ranking = 7 of 66 polygons
¢ Mercury ranking = 35 of 66 polygons
¢ HPAH ranking = 42 of 66 polygons
¢ PCB ranking = 1% of 66 polygons
o TBT ranking = 1 of 66 polygons
2. Chemistry is below or slightly exceeds conservative biological benchmarks:
e  Only TBT cxceeds the 60% LAET
¢ SS-MEQ = 1.41 (greater than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Triad Station: “Possible” benthic impacts

e DTR chemistry score = high
SQGQ1 is greater than 1.0 and 4 chemicals exceed both DTR SQG and UPL.

¢ DTR toxicity score = low
No evidence of toxicity. Amphipod, urchin. and bivalve tests all scored above
reference LPL.

¢ DTR benthic disturbance score = low
No evidence of disturbance. BRI is below reference UPL. Abundance, # taxa,
and diversity index are all above reference L.PL.

¢ SPI data indicate Stage I and III successional stages present.

CONCLUSION

There are no clear impacts to the benthic community at this station. NA17 was included in the
DTR proposed remedial footprint because of a “possible impacts™ score in the DTR Trad
analysis and relatively high TB'1 and copper levels. However, none of the four benthic
community indicators evaluated is significantly different from reference conditions, and none of
the three toxicity tests was different from reference. In other words, the “possible” disturbance
score was duc solely to high chemistry, not to any biological indicator. TBT can potentially
impact gastropods and pose a food web risk. THowever, a realistic analysis of food web risks to
wildlife and human receptors shows that there are no significant risks, and there is no evidence
of an impacted gastropod population at the shipyard. Copper is primarily a benthic risk driver,
and can pose a food web risk. Again, there is no evidence of either benthic impacts or food web
risk from copper, based on a realistic analysis of risk to wildlife and human receptors.
Theretore, no risk-based justification for remediating NA17 exists.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA18

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
»  Composite SWAC ranking = 39 of 66 polygons
e Copper ranking = 31 of 60 polygons
* Mercury ranking = 37 of 66 polygons
¢ HPAH ranking = 49 of 66 polygons
e PCB ranking = 32 of 66 polvgons
o TBT ranking = 19 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
¢ No exceedances of 60% LAETs

e SS-MEQ = (.56 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
¢ Non-Triad station

e No SPI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NAI& was
properly excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA19

SUMMARY OF STATION CONDITIONS
1. Only PCB and TBT are relatively high:

¢+  Composite SWAC ranking = 18 of 66 polvgons

e Copper ranking = 18 of 66 polvions
e Mercury ranking = 38 of 66 pelygons
e HPAH ranking = 40 of 66 polygons
¢ PCB ranking = 10 of 66 polygons
e TBT ranking = & of 66 polygons
2. Chemistry is below conservative biological benchmarks:
¢ No exceedances of 60% LAETs
e S8-MLEQ =0.92 (slightly greater than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Tnad Station: “Likely” benthic impacts

e DTR chemistry score = high
SQGQI is greater than 1.0 and 4 chemicals exceed both DTR SQG and UPL.

o DTR toxicity score = moderate
Bivalve test scored below reference TLPL.

¢ DTR benthic disturbance score = low
No evidence of disturbance. BRI 1s below reference UPL.  Abundance, # taxa,
and diversity index are all above reference LPL.

¢ SPI data indicate Stage [ and I1I successional stages present.

CONCLUSION

NA19 was included in the DTR proposed remedial footprint because of a “likely” impacted score
in the DTR Triad analysis and relatively high TBT and PCB levels. However, none of the four
benthic community indicators evaluated is significantly ditferent from reference conditions, and
only one of the three toxicity tests (bivalve larval developmient, the least reliable of the three
tests) was different from reference. In other words, the “likely” disturbance score was due solely
to high chemistry. and one of seven biological indicators being different from reference
conditions. TBT can potentially impact gastropods and pose a food web risk. However, a
realistic analysis of food web nisks to wildlife and human receptors shows that there are no
sigmificant risks, and there is no evidence of an impacted gastropod population at the shipyard
PCBs arc a potential food web nisk driver, and again, there is no evidence of food web risk from
PCBs, based on a realistic analysis of risk to wildlife and human receptors. Therefore, no risk-
based justification for remediating NA 19 exists.
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TENTATIVE CLEANUP AND ABATEMENT ORDER

NO. R9-2011-0001

STATION NA20

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:

Composite SWAC ranking = 50 of 66 polygons
Copper ranking = 61 ol 66 polygons

Mercury ranking = 65 of 66 polygons

IIPAH ranking = 43 of 66 polygons

PCB ranking = 60 of 66 polygons

TBT ranking = 14 of 66 polygons

2. Chemistry is below conservative biological benchmarks:

No excecdances of 60% LALTs
SS-MLQ = 0.34 (lcs5 than 0.90 benchmark)

3. No impacts to benthic community:
e Triad Station: “Unlikely” benthic impacts
e DTR chemistry score = low
SQGQI is less than 1.0, No chemicals ¢xceed both DTR SQG and UPL.
e DTR toxicity score = low
Amphipod, urchin, and bivalve tests all scored above reference LPL.
» DTR benthic disturbance score = moderate
I'he number of taxa present is below that found in the reference condition.
However, the other three indicators show no sign of disturbance. BRI 1s below
the reference UPL. Abundance and diversity index are above reference LPL. The
relatively low number of taxa present is likely the result of physical disturbance in
this area.
* SPI data indicate Stage I and III successional stages present.
CONCLUSION

Based on relatively low chemistry, and the absence of clear evidence of benthic impacts, NA20
was properly excluded from the proposed remedial footprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA21

SUMMARY OF STATION CONDITIONS

1. Only TBT is relatively high:
e Composite SWAC ranking = 41 of 66 polygons
s Copper ranking = 50 of 66 polygons
¢ Mercury ranking = 58 of 66 polygons
¢  HPAH ranking = 50 of 66 polvgons
e PCB ranking = 51 of 66 polygons

e BT ranking = 12 of 60 polvgons

2. Chemistry is below conservative biological benchmarks:
e No exceedances of 60% LAETs

e SS-MEQ =0.50 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
* Non-Triad Station

* Np SPI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA21 was
properly vxcluded from the proposed remedial fuotprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA22

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
¢ Composite SWAC ranking = 51 of 66 polygons
¢ Copper ranking = 30 of 60 polygzons
e Mercury ranking = 63 of 66 polvzons
o HPAH ranking = 33 of 66 polygons
e PCB ranking = 47 ol 66 polyzons
¢ TBT ranking = 36 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e No exceedances of 60% LAETS
¢ SS-MEQ =0.35 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
¢ Triad Station: “Likely™ benthic impacts

¢ DTR chemistry score = moderate
SQGQ1 is less than 1.0. No chemicals exceed both DTR SQG and UPL.

* DTR toxicity score = moderate
Bivalve test scored below reference LPL.

¢ DTR benthic disturbance score = moderate
No evidence of disturbance. BRI is below reference UPL. Abundance and

nurnber of taxa are above reference LPL. Diversity index is above reference LPL.

e SPI data indicate Stage 1 and IIl successional stages present.

CONCLUSION

Station NA22 has relatively low COPC levels. This station received a “likely” impacted score in
the DTR 'Trad analysis. However, none of the four benthic community indicators evaluated is
sigmificantly different from reference conditions, and only one of the three toxicity tests (bivalve
larval development, the lcast reliable of the three tests) was different from reference. In other
words, the “hikely” disturbance score was due solely to high chemistry, and one of seven
biological indicators being different from reference conditions. Furthermore, this area is under
the influence of depasition from Chollas Creek, and will be assessed as part of the Challas Creek
Mouth TMDL process. For this reason, NA22 wus not included and the D'TR proposed remedial
footprint, and no risk-based justification for remediation exists
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA23

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
o  Composite SWAC ranking = 31 of 66 polygons
o Copper ranking = 11 of 66 polygons
* Mercury ranking = 13 of 66 polygons
e HPAH ranking = 36 of 66 polygons
e PCB ranking = 20 of 66 polygons
e TBT ranking = 36 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e No exceedances of 60% LAETs
s  SS-MEQ = 0.72 (Iess than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Non-Triad Station

s No SPI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA23 was
properly excluded from the proposed remedial footprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA24

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
e (Composite SWAC ranking = 45 of 66 polygons
+ Copper ranking = 40 of 66 polygons
e Mercury ranking = 29 ot 66 polygons
o HPAH ranking = 50 of 66 polygons
» PCB ranking = 37 of 66 polygons
e TBT ranking = 49 of 66 polygons

2. Chemistry is below conservative biological benchmarks:

* No excecedances of 60% LAFETs

* SS-MEQ =0.47 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
¢ Non-Triad Station

e No SPI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA24 was
properly excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA25

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
e  Composite SWAC ranking = 64 of 66 polvgons
¢ Copper ranking = 63 ol 66 polvgons
*  Mercury ranking = 62 of 66 polygons
* HPAH ranking = 59 of 66 polygons
e PCB ranking = 64 of 66 polygons
e TBT ranking = 61 of 66 polygons
2. Chemistry is below conservative biological benchmarks:
e No cxceedances of 60% LAETSs
e SS-MEQ =0.20 (less than 0.90 benchmark)
3. No direct evidence of impacts to benthic community:
e Non-Triad Station
e No SPI data
CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA25 was
properly excluded from the proposed remedial footprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA26

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:

o Composite SWAC ranking = 61 of 66 polygons
¢ Copperranking = 64 of 66 polygons

e Mercury ranking = 60 of 66 polygons

¢ HPAH ranking = 64 of 66 polvgons

* PCB ranking = 47 of 66 polygons

TBT ranking = 58 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e No cxceedances of 60% LAETs

e SS-MEQ =0.23 (Icss than 0.90 benchmark)

3. No direct evidence of impacts te benthic community:
¢ Non-Triad Station

e No SPI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA26 was
properlv excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

| STATION NA27

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relativelv low:
o Composite SWAC ranking = 36 of 66 polygons
| » Copper ranking = 10 of 66 polygons
» Mercury ranking = 10 of 66 polygons
o [IPAH ranking = 440f 66 polygons
e PCB ranking = 40 of 66 polygons
e TBT ranking = 42 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e No exceedances of 60% LALTs

e  SS-MEQ = 0.69 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Non-Triad Station

e No SPI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA27 was
properly excluded from the proposed remedial footpnint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA28

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
» Composile SWAC ranking = 42 of 66 polygons
e Copper ranking = 14 of 66 polygons
o  Mercury ranking = 21 of 66 polygons
e HPAH ranking = 36 of 66 polygons
e PCB ranking = 47 of 66 polygons
e TBT ranking = 45 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
e No cxcecedances of 60% LAY Ts
e SS-MEQ —0.55 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Non-Triad Station

» No SPI data

CONCLUSION

Bascd on relatively low chemistry, and the lack of evidence of benthic impacts, NA28 was
properly excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA29

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
e Composite SWAC ranking = 58 of 66 polygons
e Copper ranking = 58 of 66 polygons
e Mercury tanking = 53 of 66 polygons
¢ HPAH ranking = 53 of 66 polygons
e PCB ranking = 45 of 66 polygons

o TBT ranking = 50 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
* No exceedances of 60% LAETS

e SS-MEQ = 0.30 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
¢ Non-Triad Station

s No SPI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA29 was
properly excluded from the proposed remedial footprint in the DTR.
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TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

STATION NA30

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
e Composite SWAC ranking = 59 of 66 polygons
e (Copper ranking = 54 of 66 polygons
e Mercury ranking = 45 of 66 polygons
» HPAH ranking = 62 of 66 polygons
» PCB ranking = 61 of 66 polygons
e TBT ranking = 64 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
* No exceedances of 60% LATTs

e SS-MEQ =0.30 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
¢ Non-Triad Station

e No SPI Data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA30 was

properly excluded from the proposed remedial footprint in the DTR.




TENTATIVE CLEANUP AND ABATEMENT ORDER
NO. R9-2011-0001

. ~ STATION NA31

SUMMARY OF STATION CONDITIONS

1. Primary COCs are relatively low:
e (Composite SWAC ranking = 66 of 66 polygons
o Copper ranking = 65 of 66 polygons
e  Mercury ranking = 64 of 66 polygons
e HPAH ranking = 66 of 66 polygons
e PCB ranking = 65 of 66 polvgons
e TBT ranking = 65 of 66 polygons

2. Chemistry is below conservative biological benchmarks:
¢ No exceedances of 60% LAETs
e  SS-MEQ =0.16 (less than 0.90 benchmark)

3. No direct evidence of impacts to benthic community:
e Non-Triad Station

e No SPI data

CONCLUSION

Based on relatively low chemistry, and the lack of evidence of benthic impacts, NA31 was
properly excluded from the proposed remedial footprint in the DTR.
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LEASE

N A
THIS LEASE, made and entered into this ZAXn A day of‘qugqueg(_ )

1891 , between the SAN DIEGO UMIFIED PORT DISTRICT, a public
and NATIONAL STEEL AND

corporation, hereinafter called Lessor, "
SHIPBUILDING COMPANY, a Mevada corporation, hereinafter called

"Lessee,"” WITNESSETH:

Lessor, for the consideration hereinafter set forth, hereby
leases to Lessee for the term and upon the conditions hereinafter
set forth, a portion of those lands conveyed to the San Diego
Unified Port District by that certain Act of the Legislature of
the State of California entitled "San Diego Unified Port District
Act,"” Stats. 1962, 1st Ex. Sess., c. 67, as amended, which lands
are more particularly described as follows:

Approximately 5,498,071 square feet of tideland area in
the City of San Diego, California, more particularly
described and delineated on the attached five-page
legal description and three-page Drawing No. 2516-B
revised June 10, 1983, attached here to as Exhibits "A"
and "B" and by this reference made a part hereof.

TO HAVE AND TOC HOLD said leased premises for the term of the
Lease and upon the conditions as follows:

1. TERM: The term of the Lease shall be for a period of fifty

(50) years commencing on January 1, 1991, and ending oy
December 31, 2040, unless =~oner terminated as herein provided.

2. RENTAL: Lessee agrees to pay to Lessor rent in accordance
with the fecllowing schedules and procedures:

{a) The term of this Lease shall be divided into a series of

rental perieds. The first rental period shall commence on
the commencement date nf this Lease and shall end on
March 31, 1991. The second rental period shall commence on

April 1, 1991, and end on October 31, 1991. The third
rental periocd shall commence on November 1, 1991, and end on
September 30, 19%3. Each successive rental period shall
consist of sixty (60) months and shall commence at the.
expiration of the immediately preceding rental period. The
last rental period shall be reduced in term in order to
coincide with the expiration-of this Lease.

(b)Y The rental for the first rental periecd of this Lease shall
be One Hundred Eighty-Two Thousand Seven Hundred Twenty-Four
Dellars ($182,724) per month. The rental for the =zecond

1



rantal period shall be Two Hundred Eight Thousand FTour

L 4 w L

&::a:%ﬁ Eighty-Eight Dollars (5208,488) per month. The

rital for Parcel Mos. 1, 2 and 3 [or the third rental
;ar;oj :Hall he Nne Hundred Ninety-S5even Thousand Eight
Hundred Eighty Dollars (5197,880) per month, which is
dEJ:Hl3191 on the basis ~f sixty-four cents (64¢) per square
font per year for FParcel Mo. 1 and nine cents L--j ner
sguare foot per year for Parcel Mos. 2 and 3. Zaid rents
sums shall be payable in acdvance on or before the tenth
(10th) day of sach month. For the fourth and each’

successive rental perliod of this Lease and any =xtension
thereof the rental shall be a sum agreed upon by Lesszor and
Lessee provided, however, during the fourth and each
successive rental period the rents shall be adjusted upward
or downward after the expiration of the first thirty (30)
months of each rental period (the adjustment date) acrcordi

to the following computation: "The base figure for
computing the adjustment is the arithmetic average of the
three monthly index figures for the sixth, f£ifth, and fourth
months immediately preceding the existing rental period as
shown in the Consumer Price Index for All Urban Consumers
for Los Angeles/Anaha€m'Rivnrside CA/All Items based on the
period 1982-84 = 100 as published by the United States
Department of Labor's Bureau of Labor Statistics. The index
figure for the adjustment date is the arithmetic average of
the three monthly index figures of said Consumer Price Index
for All Urban Consumers for the sixth, fifth, and fourth
months immediately preceding the adjustment date.

"The index for the adjustment date shall be computed as a
percentage of the base figure. For example, assuming the
base figure is 110 and the index figure for the adjustment

date is 121, the percentage to be applied is 121,110 = 1.10
= 110%.

"That percentage of the base figure shall be applied to the
initial rent in effect at the beginning of the then existing
rental period and will continue for the remaining thirty
{30) months of the rental period.

"In the event the Consumer Price Index for All Urban
Consumers for Los Angeles/Anaheim/Riverside, CA/All Items is
no longer published, the index for fhe adjustment date shall
be the one reported in the U, S. Department of Labor's
comprehensive official index most nearly answering tlHe
foregning description of the indez. 1If an index is
calculated from a base different from the base period
1982-84 = 100, the base figure used for calculating the

adjustment percentage shall first be converted under a
formula supplied by the Bureau.

"If the above described Department of Labor indices are no

‘ﬂngﬂr published, another index generally recognized as
uthoritative shall be substituted by agreement of the

mart!es. If they are unable to agree within sixty (60} days



(c)

after demand by =ither party, a substitute index will be
selected by the Chief Dfficer of the San Francisco Regional
Dffice of the Bureau of Labor Statistics or 1ts successc

"Notwithstanding the publication dates of the index, the
effective date aof the rent adiustment is at the expiration
of the first thirty (30) months of each rental period. Until
said rent adjustment can be reasonably determined by index
publication, Lessee shall continue to make rental payments
pursuant to this Lease at the same rent in effect at the
then existing rental period. Because of this provision,
overpayment of rents shall be credited to the Lessee's
rental account and underpayments of rent shall be
immediately paid to the Lessor.”

In the event the parties cannot agree to the rent for ths
fourth or any subseguent rental period, the controversy as
to rent for said period shall be determined by three

‘arbitrators. After notice by either party to the other

requesting arbitration, one arbitrator shall be appointed by
each party. Motice of the appointment shall be given by

each party to tlie other whan made. The two arbitrators
shall immediately choose a third arbitrator to act with
them. If they fail to select a third arbitrator, on

application by either party, the third arbitrator shall be
promptly appointed by the then presiding judge of the
Supericor Court of the State of California, County of

San Diego, acting in his individual capacity. The party
making the application shall give the other party notice of
his application. All of the arbitrators shall be qualified
real estate appraisers. Each party shall bear the expense
of its own appointed arbitrator and shall bear other
expenses pursuant to Section 1284.2 of the Code of Civil
Procedure of California. Hearings shall be held in the City
of San Diego, California. The award shall be the decision
of not less than two of the arbitrators. Said awarc shall
be the rent which Lessor would derive from Lessor's property
if it was wvacant land and water, without any improvements
thereon, and made available on the open market for nesw
leasing purposes at the commancement of the rental period
under arbitration. For the purpose of this arbitration
procedure, the arbitrators shall assume that the Lessor has
a fee simple absclute estate. The arbitrators shall take
inte consideration the size of the premises and any benefits
or burdens granted or imposed by the terms of this lease,
other than limitations as to Lessee's use as provided in
other paragraphs herein, and other than Lessee's obligatien
to construct improvements as provided in Paragraph 4 her=in,
In determining what rent Lessor could derive from said
property if i1t were made available on the open market for
new leasing purposes, the arbitrators shall consider the
property as 1f it were available to be leased for marine-
related industrial uses! Said uses shall not be confined to
those permitted Lessee herein nor to Lessee's actual use of
the leased premises: 1In determining the rates, returns,

3



{e)

(£)

()

rents and/or percentage rventals foi said use andsor uses

Ele arbitrators shall Use and analyre only the market ita
that s found in the 2pen marketplace, such as is demanded
and received by other Lassors for the same or similarp s:es
as theose referanced abouve In all Tases, the award shall be

based upon recagnized real estate appraisal principles and;/
methods. The award determined by the arbitrators shall be
effective and retroactive to the first day of the rental
period under arbitration. The award shall be in writing in
the form of a report that i= in accordance with the powers
of the arbitrators herein, supported by facts and analysis
and in accordance with law. The arbitrators shall make
coples of their repert available Eo any ethical practice
committea of any recongnized prnfessional real astate
organization. The arbitration shall be conducted under and
subject to Sections 1ZB0 thraough 1294.2 nf the Cade af Civil

Procedure of California.

In addition to the rentals prowvided in Paragraphs 2(a}, (b},
and (c), Lessee shall pay the sum of Two Hundred Dollars
{$200) per month as rent for the use ~f the Lessor-owned
building as described ir Faragraph 6. Said sum =liall not be
subiect to adjustment nor shall it be ~onsidered inp
establishing the rental amoiints under this lease.

Notwithstanding Paragraph 2 of this Lease, no rent shall be
charged to Lessee during the term of this Lease or any
extension thereof for Parcel Ne. 4, shown on attached
Exhibits "A" and "B" unless and until such time as Lessor
determines rent shall be paid for said Parcel No. 4. Said
rent shall be effective thirty (30) days after delivery of a
written notice to Lesse=a from Lessor that Lessor elects to
charge rent for said Farcel No. 4. If Lessor makes the
election to charge rent, the additional rent for said Parcel
No. 4 shall be based upon the sguare foot water rent for
Parcel Nos. 2 and 3 in effect at *the time Lessor makes said
determination and subsegquent adjustments in rent for said
Parc=]1 No. 4 shall be made concurrent with and in accordance
with the provisions of Paragraphs 2 (a), (b). and (c) of

this Lease:

In Ehe event Lessee 15 delinguent in rendering to Lessor an

accounting of rent due= or in remitting the rent due in

accordance with the rental provisions of this Lease, then

the rent not paid when due shall bear interest at the rate

of ten percent (1l0%) per annum from the date due until paid:
t the Port Director of Lessor shall

provided, however, tha

have the right to waive for good cause any interest payment
upon written application of Lessee for any such delinguericy
period.

Rentals shall be delivered to the Treasurer of the San Di=go
Unified Port District at Past OFfice Box 488, San Diego,
California 92112. The designated place of payment may be

A [=]
changed at any time by Lessor npon ten (10) days' written



notice t Lessam Lessee a Limes L 1 sk af loss if
3} Vime = ire made }-,I' mail
3. I[ISE: Lessee agrees that the leased premises shall be used
only and exclusively for the repairing and building of ships and

for occasgional and incidental uses for steel fabricating,

foundry, and general metal manfacturing and for no other
purposes whatsoever without the written consent of Lessor,
evidenced by resolution, first had and obtained.

4. COMNSTRUCTION OF IMPROVEMENTS:

{a) On ot before December 31, 1993, Lessee shall
commence the construction and diligently proceed
to completion of real property improvements
related to the permitted uses described in
Paragraph 3. The improvements shall be of the
nature described on the EXAMPLES OF REAL PROPERTY
IMPROVEMENTS, which is marked Exhibit "C" and is
attached hereto and by this reference made a part
hereof. Lessee shall make an investment for the
improvements to be constructed as described in
this 2aragraph in an amcunt which shall equal ow
‘exceed Eighty-Five Million Five Hundred Fifty,
Thousand Deollars ($85,550,000) hereinaften
referred to as "minimum investment!. Such minimum
invesiment is consideration for the term of this
Lease, and is not a portion of the rental
obligations contained in Paragraph 2 of this
Lease, and neither such investment or improvements
nor any other Lessee investment or improvement
shall be considered by the parties or any
arbitrator (in the event of arbitration} in
determining any rent during the term of this
Lease. In the event Lessee fails to invest the
entire minimum investment by no later than
December 31, 2010, the term of this Lease shall be
reduced. The reduction in term shall be one year
for every One Million Seven Hundred Eleven
Thousand Dellars ($1,711,000), prorated monthly;
that Lessee's actual investment in improvements to
be constructed as described in this Paragraph is-
less than the minimum investment. In no event,
however, shall the term of the Lease be reduced by
operati>n of the terms of this Paragraph so as to
result in termination of this Lesase prior to

September 30, 2005.

The construction of certain improvements contemplated
by this Lease may be subject to the Callfornia
Environmental Quality Act and other laws which may boe
in effect in the future. [£f Lessor determines any
proposed improvements are Within the scope of any
applicabl!e environmental quality act and laws, it may
then be rnecessary for Lessor either to appreve or

then

S




(c)

(e)

5. IMPROVEMENTS: Le
alterations or chang

appliances, utilities,

disapprove (and thersby prohibit) the construction

2ilch improvements in acsovrdance wlth any

laws and otlier applicable preovisiecns of this Lease
the avent there is such a disapproval, the cost of
a proposed improvement shall not be credited towar:
cost of any lmprovement nor shall the time for

completion of any improvements be extended, waivar

silspanded .

No construction of any improvement upon the leassd
premises shall commence withnut the prier approval
of the Port Director nf Lessor, as evidenced in
writing, and all such construckion =hall be in
accorrdance with plans and specifications which
must be submitted to and approved by the Port
Director in writing priar to the commencement nf
any such caonstrorstian,

When required by Lessor, [Lessee shall pave or
plant ground cover, at 1ts »wn cost and expense,

over the enfire area of the leased premises nn%
covered by huildiras. All paving or giround covrer

shall be in accorciance with plans and
specifications approved by the Fort Direrfor in
writing prior teo the commencement of any suan
paving or planting.

By no later than March 31 of each year, beginning
with March 31, 1992 and ending with March 31,
2011, Lessee shall furnish Lessor an itemized
statement of the actual construction cost of any
improvements required by the terms of this
paragrapl, which were completed during the
preceding calendar year. The statement of cost
shall be sworn to and signed by Lessee or his
responsible agent under penalty of perjury.

The time during which Lessee is delayed by acts of
Cod, war, invasion, rebellion, revolution,
insurrection, riocts, labor praoblems,
unavailability of materials, government
intervention, or acts or amissions of the Lessar,
shall be added to the times for the commencement
of construction and completion of construction of
improvements as referred to in this Lease and
atherwise to perform 1ts chligations referred to
in this Lease; preovided, that in ne event shall
the period of excused delay exceed 365 days in
aggregate.

the

e may, at its own =Xpense, make any
in the leased premises or cause to be

,F
es 1
built, made or installed ther=on any structures, machines,
S, 5

desirahle

igns or other improvements necessary

5

or

said premises and may alter and repair



3

any such structiures, machines
howewver, that no alterations an
structures, machines, appliance
improvements shall be made, bui
repairs thereto shall be made a
specifications previously submitted to and approved in writ
the Port Director of Lessori MNotwithstanding the foregoing,
Lessee shall have the right within the interior of any encleocsed
building structure to install and/or remove machines, eguipment,
appliances and trade fixtures teo/from the leased premises without
the prier consent of the Port Director of Lessor.

r other improvements; provided,
d changes shall be made and no
s, utilities, signs or other
1
X

| L

or installed, and no major
cept in accordance with plans and
in

=

Lessee further agrees that no banners, pennants, flags,
eye-catching spinners or other advertising devices, nor any
temporary signs shall be permitted to be flown, installed,

placed, or erected on the premises withnut written consent of the

Paort Director of Lessor.

6. TITLE TO IMFROVEMENMTS: On the commencement date of the term
of this Lease, all existing struchkures, buildings, installations,
and improvements of any kind located on the leased premises are
owned by and title thereto is vested 1in Lessee, except for a
building of approximately 2,879 sgquare feet located at the faot
of the southerly extension of 28th Street on Parcel No. 1,
formerly known as "Lyon's Cafe" and now commonly known as "NASSCO
Building 42," which buillding is ~wned by Lessor. All said
existing structures, buildings, installations and improvements as
well as structures, buildings, installations and improvements of
any kind placed on the leased premises by Lessee subsequent to
the commencement date of the term of this Lease shall at the
option of Lessor be removed by Lessee at Lessee's expense.

Lessor may exerclse salid option as to any or all of the
structures, buildings, installations and improvements either
before or after the expiration or sooner termination of this
Lease. If Lessor exercises such option, Lessee shall remove such
structures, buildings, installations or improvements within sixty
(60) days after the expiration of the term of this Lease or
sooner termination thereof. If Lessee fails te remove such
structures, buildings, installations or improvements within said
sixty (60) days, Lessor shall have the right te have such
structures, buildings, installations or improvements removed at
the expense of Lessee. As to any or all structures, buildings,
installations or improvements owned by Lessee for which Lessor
does nnt exercise said optinmn for removal, title therets shall
vest in the Lessor without cost Lo Lessor and without any payment

to Lessee.

Machines, appliances, equipment and trade fixtures of any kind
now existing or hereafter placed on the leased premises by Lessee
are owned by and title thereto is vested in Lessee and shall be
removed by Lessee within sixty (60) days after the expiration of
the term of this Lease ar sooner termination thereof; provided,
however, Lessee agrees to repair any and all damage occasicned by
the remowval thereof. [f any such machines, appliances, eguipment
and trade fixtures are not removed within sixty (60) dayslafﬁer

4




same may beé considered

me the property of [Lessnt

out any payment to Lessas;
=1

C Ty e % =1 =
icah to have the sams

the termina
abandaoned

without co i hho
except thak
at the expensea

During any period of time employed by Lesses under

to remove structures, buildings, installations, improvements,
machines, appliances, eguipment and trade fixtures, Lessee shall
continue to pay the full tental to Lessor in accordance with Ehis
Lease which said reantal shall be Prorated daily

7. LIENS: Lessee agrees that Lt will at all Fimes save Lessor
free and harmless and indemnify {t against all claims for labor
or materials in connection with improvements, repairs, or

leased premises, and the costs of defending

alterations on the
includiiug reasonable attorney's fees.

against such =laims,

In the event that any lien or levy of any nature whatsoever is
filed against the lease premises or the leasehold interests of
the Lessee therein, the Leassee shall, upon written request of
Lessor, deposit with Lessor a bonvd conditioned for the payment in
full of all claims upon which said lien or levy has been filed.
Such bond shall be acknowledqed by Lessee as principal and by a
corporation, licensed by the Insurance Commissioner of the State
of California to transact the business of a fidelity and surety
insurance company, as surety. Lessor shall have the right to
declare this Lease in default in the event the bond required by
this Faragraph has not been deposited with the Lessor within ten
(10) days after written request has been delivered to Lessee.

8. LEASE ENCUMBRANCE: Lessee understands and agrees that it
cannot encumber the Lease, leasehold estate and the improvements
thereon by a deed of trust, mortgage or other security instrument
to assure the payment of the promissory note of Lessee without
the prior express written consent by resolution of Lessor in each
instance. If any deed of trust, mortgage or cother security
instrument that encumbers the Lease, leasehold estate and the
improvements thereon is enterad into by Lessee without Lessor's
prior express written consent, Lessor shall have the right to

declare this Lease in default.

[f a deed of trust, mortgage., or other security instrument which

Lessor has consented to by resolution, should at any time be in

default, before Lessea's interest under said Lease may be sold as
rt of any foreclasure or trusktee’'s sale or be assigned in lieu

oA
of foreclosure, the prior express written consent by resolutiaon
of Lessor shall be obtained in esach instance, However, the
original beneficiary of the deed of trust, the original mortgagee
of the mortgage, and the original holder of the security
instrument which the Lessor has consented to by resolution may
purchase the Lessee's interest at a foreclosure or trustee's sale
or accept assignment of the Lease in lieu of foreclosure, without
the requirement of any further consent on the part of Lessor
provided said party, as an express condition precedent, agrees in

8
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writing to assume sach and every cbligation under the Lease
Furthermore, before any said original beneficiary., mortgages=, or
Ihiolder of a security instrument, or any other consented-to
assignee or purchaser may subsequently assign or sublef any of
the leasehold or Lessee's interest, i1t shall abtain the Lessor's
prior sxpress written consent by reselution. The decision of the
Board of Port Commissioners of Lessor as to such assignee,
purchaser, or subtenant shall be final.

9. ASSICGNMENT-SUELEASE: Lessee agrees not to assign or transfer’
the whole or any part of this Lease or any interest therein, nor
to sublease the whole or any part of the leased premises, nor )
contract for the management or operation of the whole or any part
of the leased premises, nor to permit the nccupancy of any parft’
thereof by any other person, nor to permit transfer of the Lease
or possession of the leased premises by merger, consolidation, or
dissolution, without the consent of Lessor/} evidenced by
resnlution, first had and obtained in each instance. Lesseae
further agrees that no assignment, veluntary or involuntary, in
whole or in part of this Lease, or any interest therein, and ro
sublease of the whole or any part of the leased premises, and no
contract for the management or operation of the whole or any part
of the leased premises, and no permission to any person to ococupy
the whole or any part of the leased premises shall be valid or
eftective without the consent of Lessor, first had and cbtained
in each instance; provided, however, that nothing herein
contained shall be construed teo prevent the occupancy of said
premises by any employee, or business invitee of Lessee.

In the event any consent of Lessor is given for any Lease
assignment or transfer, the following shall apply in each
instance: (i) the Lessor shall be paid additional rent, which
may be percentage rate or rates, to equal the full fair market
rent, commencing on the effective date of such proposed
assignment or transfer, unless on that date the rent being paid
under this Lease is equal to the full fair market rent; (ii) the
Assignee hereby agrees and assumes each and every obligation
under the Lease, and (iii) other conditions and gualifications
determined by the Board of Port Commissioners of Lessor,
Motwithstanding, items (i) and (ii1i) shall not apply in-the event
of: (a) a Lease assignment or transfer to a third party frnm a
consented-to lender which acguired title to the Lease by
foreclosure or deed in lieu of faoreclosure or a new Lease
pursilant to the provisions of Paragraph 10 or (L) assignment
transfer of the Lease to a consented-to lender by deed in li=u of
a consented-to lender or a third party as the
a focreclosure sale. The rent under this

or

foreclosure, or to
successful bidder at
Lease and any change resulting therein effective upon any Lease
assignment or transfer as provided in this Paragraph shall be for
the remainder =of the rental period during which it oceurs, and
any said rent shall thereafter be subject to rental review at the

commencement of subsequent and succeeding rental periods in
accordance with the prowvisions of Paragraph 2 of this Leasge.
Notwithstanding the foregoing, if a change in rent is made which

becomes effactive upon any Lease assignment or transfer, the rent

=]
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shall be subject te any adjustment applicdble durving the

remainder of gaid rantal pericd during which the Lease assianmant
or transfer ocecurred based on the change ih the onsiimer Price
Index 1if such adjuscment is prowvided for in Paragraph 2 of this
Lease; pr;;':i-'.frefi,-"11-.;-5"-;0;', tha "hase figure for computbting the
adjustment” shall be the arithm=tic average of the thre=e monthly
index figqures for the sixth, fifth and fourth menths immediately

o

precading the effective date of such proposad assignment
transfer for which the Assignee pays additional rent to Lessor to
equal the full fair market rent and the "index figure for the
adjustment date” shall be the arithmetic average of the thre=e
monthly index figqures eof said Consumer Price Index fer the sixth,
fifth and fourth months immediately preceding the date surh

adjustment is effective.

In the event any consent of Less~r is given to sublease, the
Lessor shall be

following =shall apply in =ach instance: (i) the
paid additional rent, which may »» percentage rate or rates, to
equal the full fair market rent for the sublease area, commencing
on the erffective date »f such proposed sublease and continuing
for a specified period of time which shall not extend beyond the
remainder of the master Lease rental peried during which it
occurs or until the termination of the sublesasz, whichever occurs
first, unless on that date the rent being paid i1inder this l.eaasa
for said area is egual to the full fair market rent, and

{ii) other conditions and qualifications deterniined by the Board
of Port Commissioners of Lessor. As long as said sublease is in
effect, said rent for the sublease area shall thereafter be
subject to rental review at the commencement of subseguent and
succeeding master Lease rental periods, in accordance with the

provisions of Paragraph 2 of this Lease,

In the event the parties cannot agree to an amount that is equal
to the full fair market rent described in this paragraph, the
full fair market rent shall be determined by the arbitration
procedure described in Paragraph 2 of this Lease, except that the
arbitration award shall be for a limited period >f time
commencing and ending as provided in this Paragraph and net for a
"rental period” as specified in said Paragraph 2. Until said
full fair market rent is determined pursuant to said Paragraph 2,
the Lessee shall continue to make rental payments as required by
this Lease at the same rate or rates in =ffect on the effective
date of the Lease assignment or sublease. Aarcause of

provision, underpayment of rent, if any, shall be paid to lessar
within ten (10) days of the date that the full fair market rent
iz determined by said arbitration procedure.

.-]-.] -~

1Q0. DEFAULT: It is mutually understood and agreed that if any
default be made in the payment of rental herein provided or in
the performance of the covenants, conditions, or agreements
herein (any covenant or agresment shall be construed and
considered as a condition}, or should Lessse fail to fulfill in
any manner the uses and purposes for which said premises are
leased as above stated, and such default shall not be cured
within five (5) days after written notice therecof if default i=

10



in the submittal of a report of gross income if reguired in Ehis
Lease or ten (10) days after wrikten notlce thereof if default is
in the performance of the use obligation provisions pursuant Eo
Faragraph 14 of this Lease, or thirty (30) days after written.

notice thereof if default is i1n the payment of rent, or sixty

(60) days after written notice thereof if default is in the
performance of any other covenant, condition and agreements (any
covenant or agreement shall be construed and consldered as a.
condition), Leszor shall have the right to immediately terminate
this Lease; and that in the event of such termination, Lessea
shall have no further rights hereunder and Lessee shall thereupon
forthwith remove from said premises and shall have no further
right to claim thereto, and Lessor shall immediately ther=upan,
without recourse to the courts, have the right to reenter and
take possession of the leased premises. Lessor shall further
have all other rights and remedies as provided by law, including
without limitation the right to recover damages frem Lessee in
the amount necessary to compensate the Lessor for all thne
detriment proximately caused by the Lessee's failure ko perform
his obligations under the Lzase or which in the ordinary ~ourse

of things wnuld be likely to vesult therefrom.

In the event Lessor consents to an encumbrance of the Lease for
security purposes in accordance with Paragraph 8 of this Lease,
it is understood and agreed that Lessor shall furnish copies of
“all notices of defaults to the beneficiary or mortgagee under
sald encumbrance by certified mail contemporaneously with the
furnishing of such notices to Lessee, and in the event Lessee
shall fail teo cure such default or defaults within the time
allowed above, said beneficiary or mortgagee shall be afforded
the right to cure such default at any time within fifteen (15)
days following the expiration of the periocd within which Lessee
may cure such default, provided, however, Lessor shall not be
required to furnish any further notice of default to said

beneficiary or mortgagee.

In the event of the termination of this Lease pursuant to the
provisions of this Paragraph, Lessor shall have any rights to
which it would be entitled in the event of the expiratison or

=ooner terminatien of this Lease under the provisions of

Paragraph 6.

11. BANKRUPTCY: In the event Lessee becomes insclvent, makes an
assignment for the benefit of crediteors, becomes the subject of a
bankruptcy proceeding, reorganization, arrangement, insclvency,
receivership, liquidation, or dissolution proceedings, or in the
avent of any judicial sale of Lessee's interest under this Lease,
Lessor shall have the right to declare this Lease in default.

The conditions of this Paragraph shall not be applicable or
binding on Lessee or the beneficiary in any deed of trust,
mortgage, or other security instrument on the demised premises
whirh 1a aof record with lLessor and has been consented ta by
rasclution of Lessor, or to said beneficiary's successors in
interest consented to by resolution of Lessor, as long as there

11
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12. EMINENT DOMAIM: If the wheole2 or a substantial part of the

leased shall be taken hy any public authority
under the power of eminent domain, then the term of this Leasé
shall cease as to the part so taken, from the ray the possession
of that part shall be taken for any public purpese, an< the rent
shall be paid up to that day, and from that day Lessee shall have
the right either to cancel this Lease and declare the same null
and void or to continue in the possession of the remainder of rheg

same under the terms herein provided, except that the minimum
rent shall be reduced in proparbion to the amount of the premises
taken. All damages awarded faor such taking shall belong fto and
be the property of Lessor whether =uch rlamages shall be awarded
as sompensation for diminution in valua to the leasehnld ar to
the fee of the premises herein leased: prowvided, hawaver, that
Lessor shall not be antitled fo - .y awarc made far the btaltina ~f

any installations or improvements on the leased premises
halanging to Lessee,

premises hereby

13. SUPERSEDURE: [t is mutually agreed that this Lease upon:
becoming effective shall supersede that certain Lease, as
amended, made and entered into the 20th day of December, 1977,
with National Steel and Shipbuilding Company. a Nevada
corporation, which Lease shall thereafter be void and of nor
effect except as teo any rentals, fees which may have accrued
theraunder, or any rights or remedias granted nr accruing during
or under such agreement.

Any such remaining rights, duties, or obligations of the parties
pursuant to the terms, covenants, id condltions in or arising
during the Lease dated December 20, 1977 shall continue in full
farce and effect and shall not be affected Ly this Lease.
Mothing herein is intended nor shall be construed as a waiver of
any stuch rights or as a belease of any such rduties ar
oblimgations, whethar known or unhknown at thi=s bBime or upsn the

affectiva date 2f this Laaze
14. USE OBLICATION: lLeszae =hall arnkivaly and cantinuously 1ise
and operate the premises €~r the limited particular exclusive sa=

as axpressly provided for |n the flse paragraph of this Lease,
s ;

=ecl by reason of Wars, astrilkes,

axcapt for failut o 30 tse —an=erd |
ri : =ivil commotiaon, acks of publlic epnemies, and ackts ~f Codd.
Said actiwve and continuocits nse and aperation enhances tlie value
of the tidelandza, prevides needed public marvice, provides

sdditional employment, taxes, and other benefits Lo the genesral
economy of the area. [Lessee, however, shall not and is expressly
prohibited from using the premises for any other purpeose or use

whatsoever, whethar i1t is purpnebed to be in addition to or in
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lieu of the particular exclusive use expressed in said ilse

ragtraph

rAagrapi

pa

15. MAINTENANCE AND REPAIR: As part of the consideration for the
f, lLessee agrees to assume full responsibility for
repalr o I

leasing thereo
the operaticon, malntenance, including painting, and
premises, throughout the term and without expense to the Les
Lessee will perform all maintenance, repairs and replacaments
necessary to maintain and preserve the premises in a good, safe,
healthy and sanitary condition satisfactory to Lessor and in
compliance with all applicable laws. Lessee further agrees
provide approved ceontainers for trash and garbage and to ke=sp
premises free and clear of rubbish and litter, or any other fire
hazards. Lessee waives all right to make repairs at the expense
of Lessor as provided in Section 1942 of the California Civil
Code and all rights provided by Section 1941 of said Cod=e.

or.,

0o ot

Lo

For the purpose of keeping the premises in a good, sAafe, healthy
and sanitary condition, Lesss

not the duty, to enter, wview, inspect, determine the condition of
and protect its interests in, the premises. If inspection
discloses that the premises are not in the condition descrihed,
Lessee must perform the necessary maintenance work within ten
{10) days after writter notice from Lessor. Further, 1f at any
time Lessor determines that the premises are not in the condition
described, Lessor may require Lessee to file and pay for a
faithful performance bond, to assure prompt correctlion without
additional notice. The amount of this bond shall be adeguate, in
LLessor’'s opinion, to correct the unsatisfactory condition.
Motwithstanding, Lessor shall not be required at any time to
maintain or to make any improvements or repairs whatsoever on or
for the benefit of the leased premises. The rights reserved in
this section shall not create any obligations or increase any
obligations for Lessor elsewhere in this Lease.

16. PERFORMANCE BOND: No major construction shall be commenced
upon the demised premises by Lessee until Lessee has secured and
submitted to Lessor performance bonds in the amount of the total
estimated construction cost of improvements to be constructed by
Lessee. In lieu of said performance bonds, the Port Director of
Lessor may at his sole discretion accept the performance and
labor and material bonds supplied by Lessee's contractor or

subcontractors, or performance guaranteesi or other saftisfactory

evidence that said construction will be timely completed. =Salid

bonds must be issued by a company qualified to do business in the
tate of California and be in a form arreptable to Lessar,

17. TAXES AND UTILITIES: This Lease may result in a taxable
posse=sory interest and be subiect to The payment of property
taxes. [Lessee agrees to and shall pay before delinguency all
taxes and assessments af any kind assessed or levied upon Lessee
or the leased premises by reason of this Lease or of any
buildings, machines, or aother improvements of any nature
what=ocever erected, installed or maintained by Lessee or by
reagsen of the business or nther activities of Lessee upon or in

13



connection with the leased o Leszsa ghall &lso pay Any
foeg imposed by law for lic permits for any business ot
activities of Lesszsee upon the leased premises ar under this
Lease, and shall pay beforas ‘elivqwﬂ:l? any and all charges €or
utilities at or an the leassd pramises

16, TONEORMANCE WITH RULES AND REGULATIONS: Lessee agrees that
in all activities on or In connection with the leasad premises

ncluding the making of any alterati

e

and in all uses thereof,
or changes and the installation of any machines or other
improvements, it will abide by and conform to all rules and
regulations prescribed by the San Diego Unified Fort District
Act, any ordinances of the Tity in which the leased land is=s
lacated, including the Bniilding Code thereof, and any ordinances
and general rules of the TLessor, including tariffs, and any
applicable laws of the State of Malifornia and Federal
Government, as any of the same now exist or may hereafter be

adopted or amended.

19. MON-DISCRIMINATION: [.es==2e agrees not to discrimi=ate
against any person or class of persnns by reason of sex, nolor,

race, religion, or national ~rigin. If the use provided for in

this Lease allows the Lessee to ~ZZfer accommodations or services
to the public, such accommodaticns »1r services shall be offered

by the Lessee to the public on fair and reasonable terms.

20. PARTIAL INVALIDITY: If any term, covenant, condition, or
provision of this Lease is held by a court of competent
jurisdicfion to be invalid, void or unenforceable, the remainder
of the provisions hereof shall remain in full force ard effect
and shall in no way be affected, impaired, or invalidated

thereby.

21. HOLD HARMLESS: Lessee shall defend, indemnify, and hold
harmless Lessor, its cofficers and employees against causes of
action, liability, damage, and expense, including reasonable
attorney's fees, for judicial relief of any kind, for damage to
property of any kind whatscever and te whomever helaonging,
including without limitation Lessee or its empleoyees, or injury
or death of any person or persons, including witheout limitation
Lessee or its employees, resulting directly or indirectly from

granting and performance of this Lease or arising from the use
and eperation of the leased premises or any defect in any part

L = |
thereof. Mothing herein is intended to exculpate Lessor Erom its

own negligence.

2. SUCCESSCOHRS IM IMNTEREST: Ilinless otherwise provided in this

o
Lease, the terms, covenants and conditions herein shall apply to

and bind the heirs, successors, eXecutors, administraters, and
assigns of all the parties heretn, all of whom shall be jointly
and severally liable her=under.

23 . EASEMENTS: This Lease and all rights given hereunder are
to all easements and riglts-of-way previously granted or

subject
for anvy

reserved by Lessor in, to, or over the leased premises



ey
e

purpose whatsoever, and shall be subject to future easements an
rights-of-way for access, gas, electricity, water, sewar,
drainage, telephone, telsgraph, television transmission, and
other lLegsor or public facilities as may be determined from time
to time by Lessor to be in the best interests of the development
of the tidelands. Lessor agrees that an effort shall be made so;
that such future easements and rights-of-way shall be so located
and facilities installed as to preoduce a minimum amount of
interference to the business of Lessee. Lessee shall not be ’
entitled to any monetary payment or other remuneration for any

such future easements.

24. TITLE OF LESSOR: Lessor's title is derived from the
provisions of the San Diego Unified Port District Act,
Appendix 1, Harbors & Mavigation Code, and is subject to the
provisions of said Act. This Lease is granted subject to the

terms and conditions of said Act.

25, INSURANCE: Lesser shall maintain insurance acceptable to
Lessor in full force and effect throughout the term of this
Lease. The policies for =said 1nsurance shall, as a minimum,

provide the following:

(a) Forms of Coverage

(1) "OCCURRENCE" form Commercial General Liability covering
premises and operations in the amounkt of not less than One
Million Dollars ($1,000,000) combined single limit per
occurrence for bodily injury, personal injury and property
damage. Either the general aggregate limit shall apply
separately to this location or the general aggregate limit
shall be twice the required occurrence limit.

I[f alcoholic beverages are served or sold on the leased
premises, Liquor Liability coverage in the amount of not
less than One Million Dollars (5$1,C000,000) shalil be

obtained.

(2) Fire and Extended Coverage, including water damage and
debris cleanup provisions in an amount not less than ninety
percent (90%) of full replacement value of all improvements
located within the leased premises. The fire and extended
coverage policies shall be endorsed to state that any
insurance proceeds in excess of Twenty-Five Thousand Dollars
($25,000) resulting from a loss under said policies shall he
payvable jointly to Lessor and Lessee in order that said
proceeds will be reinvested in rebuilding and/or repairing
the damaged portions of the leased premises; provided,
however, that within the period during which there is in
existence a mortgage or deed of trust upon the leasehold
given by Lessee with the prior consent of Lessor, then and
for that period all fire and extended coverage policies
shall be made payable jointly to the mortgagee or
beneficiary and Lessee, and any proceeds collected therefrom

15
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shall be held by said me igas. ot benefictiary for 1&
Fal lowing purposes
1) As a trust fund te pay far the reconstnriyction repail,
ot replacement 2f the ¢damaged or destraoyed improvements
in kind and scopes in plogress payments as the work is

performed with any excess remaining after completion of
said work ta be retained by said mortgagee or
beneficiary and applied to reduction of the debt
secured by such mortgage or rdeed of trust and with any
excess remaining after full payment of said debt to he

paid owver to Lessee; or

In the event that this Lease .5 terminated with consent
of both Lessor aud mortgages or beneficiary and ssid
improvements ars not racopnstructed, repaired, or
replaced, the insurance proceeds shall be retained by
said mortgagee or benaficiary to the extent necessary
to fully discharge the debt secured by said mortgage or
deed of ftrust and said mortgagee or beneficiary =hall
hold the balance therecf without liability fto restaore
the premises to a neat and clean ~condition and then for
Lessor and Lesser as ftheir interests may appear.

(i1)

(3) Pollution Liability for Underground Storage Tanks
Due to operation of wunderground storage tanks, Lessee is
required to comply with Subpart H of 40 CFR (Code of Federal
Requlations) and maintain a Certification of Financial
Responsibility detailing financial assurance mechanisms. At
the time Lessee is required to comply with Subpart H of

40 CFR, Lessee shall provide Lessor with a certified copy of
its Certification of Financial Responsibility. If Lessee's
program for financial respensibility includes insurance,
then Lessee's policy(ies) shall name Lessnr, its officers,
cfficials and employees as additional insureds, and, all
nther terms of Section (b), below, shall apply. Any time
lLessee changes its financial assurance mechanizms, Leszee
shall provide Lessor wifth a certified copy of its revised
Certification of Financial Responsibility.

(4) Blanket Contractual Toverage

General Reguirements

(1) All required insurance shall e in force the first day
of the term of this Lease. The cn=t of all required
insurance shall be borne by Lessee. Certificates in a form

acceptable to Lessor =videncing the existence of the
necessary insurance policies, and original endors=ments

effecting coverage required by this clause, shall be kept on
file with Lessor during the entire term of this Lease The
certificates and endnrsements for each insurance policy are
to be signed by a person authorized by that insurer to nd

bi
coverage on lts behalf. The Lessor reserves the right to



reqgulre complete, certified copies of all required pallicies

at any Eime.

(2) All liability insurance policies will name, cor be
enrdnrsed to name, Lessor itrs nofficers, officials and
employees as additional insureds and protect Lessor, its
officers, offircials and employees against any legal costs in
defending claims. All fire and extended insurance policies
will name, or be endorsed to name, Lessor as an additional

insured. All insurance policies will be endorsed to state
that coverage Wwill not be suspended, voided, cancelled,
reduced in coverage or in limits except after thirty (30)
days' prior written notice by certified mail, return receipt
requested has been given to the Lessor. All insurance
policies will be endorsed to state that Lessee's insurance
is primary and not excess or contributory to any insurance
issued in the name of Lessor. And, all insurance companies
must be satisfactory to Lessor.

{3) Any deductibles or self-insured retentions must be
declared and acceptable to the Lessor. At the option of the
Lessor, either: the insurer shall reduce or eliminate such
deductibles or self-insured retentions as respects the
Lessor, its officers, officials, and empleoyees; or, the
lessee shall procure a bond guaranteeing payment of losses
and related investigations, claim administration and defense

expenses.

{4) Lessor sha.l retain the right at any time to review the
coverage, form, and amount of the insurance required hereby.
[f, in the opinion of Lessor, the insurance provisions in
this Lease do not provide adequate protectisn for Lessor
and/or for members of the public using the leased premises,
Lessor may regquire Lessee to obtain an insurance sufficient
in coverage, form and ameocunt to provide adequate protection.
Lessor's requirements shall be reasonable but shall be
designed to assure protection from and against the kind and
extent of risk which exist at the time a change in insurance

is required.

{5) Lessor shall notify Lessee in writing of changes in the
insurance reguirements. With respect to changes in
insurance reguirements that are available from Lessee's then
existing insurance carrier, Lessee shall deposit
certificates evidencing acceptable insurance policies with
Lessor, incorporating such changes within sixty (60) days of
receipt of such notice. With respect to changes in
insurance reguirements that are ncet available from Lessee's
then existing insurance carrier, Lessee shall deposit
certificates evidencing acceptable insurance policies with

incoerporating such changes within one hundred twenty

Lessor,
(120) days of receipt of such notice. This Lease shall be
in default without further notice to Lessee, and Lessor

entitled to all legal remedies, if the certificates

shall be




escribed 1in this S ":_':_'.'1_'"|;'-3"|;"* __-'x(b'll"'\ are not submittead
within the Lime peviods spencified.

() I[f Lessee fails or refuses to maintain insurance as
regquired in this Lease, or fails to provide procf of
insurance, Lessor has the right to declare this Lease in

default without further notice to Lessee and Lessor shall be

entitled to exercise all legal remedies.

(7) The procuring of such required policies of insurance
shali not be construed to limit Lessee's liability
hersunder, nor to fulfill the indemnification provisions and
regquirements of this Lease. lotwithstanding said policies
of insurance, Lessee shall be cobligated for the full and
tetal amount of any damage,. injury, or loss caused by
negligence or neglect connected with this Lesase or with

use or occupancy of the leased premises.

the

(8) Lessee further agrees not to keep on the premises or
permit to be kept, used, or sold thereon, anything
prohibited by commerfl1l v obtainable fire or other
insurance policies covaring the premises. Lessee shall, at
its sole expense, comply with any and all reguirements, in
regard to premises, of its insurance company necessary for
maintaining fire and other insurance coverage at reascnable

cost.

26. POLICY OF LESSOR: It is the policy of the Lessor that
prevailing wage rates shall be paid all persons who are employed
by Lessee on the tidelands of Lessor.

27. WARRANTIES-GUARANTEES-COVENANTS: Lessor makes no warranty,
guarantee, covenant, including but not limited to covenants of
title and guiet enjoyment, or averment of any nature whatsoever
concerning the condition of the leased premises, including the
physical condition thereof, or any condition which may affect the
leased premises, and it is agreed that Lessor will not be
responsible for any loss, damage or costs which may be incurred
by Lessee by reason of any such condition or conditions.

28. DAMAGE TO OR DESTRUCTION OF PREMISES: In the event of damage
to or destruction by fire, the elements, acts of Sod, or any
ather cause, of Lessee-rmonstructed improvements located within
the demised premises or in the -~ ‘ent Lessee-constructed
improvements located within the demised premises are declared
unsafe or unfit for use or occupancy by a public entity with the
autherity to make and enforce such declaration, Lessee shall,
within ninety (30) days, ceommence and diligently pursue to
completion the repair, replacement, or reconstruction of
improvements necessary to permit full use and accupancy of the
demised premi:ﬂ’ for the purposes required by this Lease,

Repair, replacement or reconstruction of improvements within the
demised premises shall be qf’ﬁmr"ckﬁ“ in a manner and according
to plans approved by Lessor; d, however, Lessee shall not
be obligated to repair, reconstruct or replace the improvements

providec
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in the demised premizaes
fail or refuse to deliver the reqguired deed ko Lessor,
prepare and recoard a unotice reciting the failure of Lessee £n
exaecute, acknowladga and AdAeliver such deed and said neotice shall
be conclusive evidence of the terminatisn of this Tiease and of
all right of Lessee ar thrnre claiming vunder Lessea in and te the

demised premizes.

30. PEACEABLE SURRENDER: 1Upon the expiration of this Lease or 5
the earlier terminatinon or cancellation therecf, as herein &
provided, Lessee will peaceably surrender said premises to Lessor

in as good condition as said premisea were at the date of thig

Lease, ordinary wear and tear excepted. I[f the lLessee fails to
= at the expiration of this Lease or the

surrender the premirnes
earlier termination or cancellation thereof, Lessee shall defend

and indemnify Lessor from all liability and expense resulting
from the delay or failure to surrender, including, without
limitation, any succeeding Lessee's claims based on Lessee's

failure to surrender.

31. WAIVER: Any waivar by Lessor of any breach by Lessee of any
one or more of the covenants, conditions, or agreements of thi=
Lease shall not be nor be construed to be a waiver of any
suibsequent or other breach of the same or any other cowvenant,
condition or agreement »f this Lease, nnr shall any failure »on
rthe parkt of Lessor Lo require or exack full and complets
compliance by Lessee with any of the crvenants, conditions,
agreameaents of this Lease he censtrued as in any manner changing
the terms heregof or to prewvent Lessor from enforcing the full
provisions herenf. The siibsequent acrceptance of reit hereunder
bry Lessor shall not be deamed fto be a waiver of any preceding

-

breach by Lessee of any term, <covenant, or conditlon of this
Lease, other than the failure of Lessse Lo pay the particualar
50 accepted, regardless of Lessor s knowledqge of such

renksl so acc r'
ance nf such rernt.
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premises. [f Lessee, with Lessor's consent, remains in
possession of the leased premises after expiration or termination
of the term or after the date in any notice given byv Lessar to
Lessee terminating this Lease, such possession by Lessee shall be
deemed to be a month-to-month tenancy terminable on thirty (30)
days' notice given at any time by either party. During any such
month-to-month tenancy, Less=e shall pay all rent required by

this Lease, and If percentage rent is reguired by the Lease, it
shall be paid monthly on or before the tenth (1l0th) fday of each

month.

All provisions of this [iease, except those pertaining te term
shall apply to the month-to-month tenancy.

33. SECTION HEADIMNCS: The Tabie of Contents and sectinon headings
contained herein are for convenience in reference and are not
intended to define or limit the scope of any provision theatvenf .

34. ENTIRE UNDERSTANDIMNG: This Lease contains the entire and
only understanding and agreement of the parties, and Lessee, by
accepting the same, acknowledges that there is no other written
or cral understanding or agreement between the parties with
respect to the demised premises and that this Lease supersedes
all prior negotiations, discussions, obligatinns and rights of
the parties hereto. No waiver, modification, amendment or
alteration of this Lease shall be valid unless it is expressly in
writing and signed by authorized persons of the parties hereto.
Each of the parties to this Leas= acknowledges that no other
party, nor any agent or atteorney of any other party, has made any
promise, representations, waliver or warranty whatsoever,
expressed or implied, which is not expressly contained in writing
in this Lease, and, each party further acknowledges that it has
not executed this Lease in reliance upon any c¢ollateral promise,
representation, waiver or warranty, or in reliance upon any
belief as to any fach not expressly recited in this Lease.

35. TIME IS OF THE ESSENCE: Time is of the essence of each and
all of the terms and provisions of this Lease and this Lease
shall inure to the benefit of and be binding upon the parties
hereto and any successors of Lessee as fully and to the same
extent as though specifically mentioned in each instance, and all
covenants, stipulations and agresments in this Lease shall eaxtend
to and bind any assigng and sublessees of Lesgsee.

36. NOTICES: Notices given or to be given by Lessor or Lessee to
the other may be personally served upon Lessor or Lessee or any
person hereafter authorized by either in writing to receive such
notice or may be served by certified letter addressed to the
appropriate address hereinafter set forth or to such other
address as Lessor and Lesse= may hereafter designate by wriften
notice. £ served by =zertifi=d mail, forty-=ight (48) hours
after deposit in the U.5, Mail, service will be considered
campleted and binding on the party szerved.



To Lessor To [essee

Vice President and,
General Counsel

Port Director : Mational Steel and

San Diego Unifiad Part District Shipbujilding Company

Post Office Box 488 Post Office Baox 85278

San Diego, CA 92112 San Dieqgo, CA 921858-527R
Said notices =shall also be served by certified letter to the
beneficiary of any deed of trust, mortgade, or other security

instrument of record with Lessor and consented te by resolution
of Lessor who has notified Lessor in writing of its desire to
receive said notice.

37. REMOVAL OF MATERIALS: ULessee hereby agrees that upon the
expiraticn of this Lease or the sooner termination as herein
provided, it will remove within sixty (60) days all ships,
vessels, barges, hulls, debris, surplus and salvage materials
from the land and water area forming a part of or adjacent to the
leased premises, so as to leave the same in as gooed condition as
when first occupied by Lessee; provided, however, that if any
said ships, vessels, barges, hulls, debris, surplus and salwvage
materials shall not be so removed within sixty (60) days by the
Lessee, Lessor may remove, sell and destroy the same at the
expense of Lessee and Lessee hereby agrees to pay to Lessor the
reasonable cost of such removal, sale or destruction; or at the
option ¢of Lessor, the title to said ships, vessels, barges,
hulls, debris, surplus and salvage materials not removed shall
become the property of Lessor without cost to Lessor and without

any payment to Lessee:

During any period of time employed by Lessee under this Paragraph
to remove ships, vessels, barges, hulls, debris, surplus and
salvage materials, Lessee shall continue to pay the full rental
to Lesscor in accordance with this Lease which said rental shall

be prorated daily.

38 . ACCEPTANCE OF PREMISES: By signing this Lease, Lessee
represents and warrants that it has independently inspected the,
premises and made all tests, investigations and observations
necessary to satisfy itself of the condition of the premisesg.
Lessee agrees it is relying solely on such independent
inspection, tests, investigations and observations in making this
Lease. Lessee further acknowledges that the premises are in the
condition caliled for by this ULease, that Lessor has performed all
work with respect to premises and that Lessee does not hold
Lessor responsible for any defects in the premises. Lessee
furthermore accepts and shall be responsible for any risk of harm
to any person and property, including without limitation
employees of Lessee, from any latent defects in the premises.

39. ACCESS ROAD: Adijoining the westerly side of Parcel No. 1 of
the leased premises, is a twenty- (20) foot-wide access road
which is shown on attached Exhibit "B". Sald road is not part of
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the leased premises. Lessse may use said voad for the limited
nonexclusive, nonpreferential purpose of vehicular access to tThe
leased premises and for no other uses or purposes whabsoever
Sald road also provides access to the leased premises foi
emergency vehicles, including ambulances, police vehicles, and
fire trucks. In consideration for Lessee not being charged rent

for use of said access road, [Less=e agrees that Lessor shall not

be raquired at any time to maintain or make any improvements or
repairs to said access road. Lessee may, at its own expense,
maintain or make improvements or repairs to =aid access road;
provided, however, no maintenance, improvements, obr repairs
thereto shall be marle except in accordance with plans and
specifications previously submitted to the Port Director of

Lessor and approved in writing by him.

40. GENDER/SINGULAR/PLURAL: The neuter gender includes the
feminine and masculine, the masculine includes the feminine and
nneuter, and the feminine includes the masculine and neuter, and
each includes corporation, partnership, or other legal entity
when the context so requires. The singular number includes the
plural whenever the context so requires.

41. EQUAL EMPLOYMENT OPPORTUMITY: Lessee shall not discriminate
against any employee or applicant for employment because of race,
color, religion, sex or national origin and shall take
affirmative action to assure applicants are employed and that
employees are treated during employment without regard to race,
color, religion, sex or natiocnal origin. Except during the time
Lessee is exempt pursuant to written policy of Lessor, Lessee
shall submit te Lessor for review and approval a written
affirmative action program to attain improved employment for
racial and ethnic minorities and women and during the term of
this Lease shall further make availakle employment records to
Lessor upon request. Lessee shall certify in writing to Lessor
that Lessee is in compliance and throughout the term of this
Lease will comply with Title VII of the Civil Rights Act of 1964,
as amended, the California Fair Employment Practices Act, and any
other applicable Federal, State, and local law, regulation and
policy (including without limitation those adopted by Lessor)
relating to equal employment opportunity and affirmative action
programs, including any such taw, regulation, and policy
hereinatfter enacted.

Compliance and performance by Lesses of the egual employment
oppertunity and affirmative action preogram provision of this
Leasa is an eXpress condition hereof and any failure by Lessee to
so comply and perform shall be a default as provided in said
I=2ase and Lessor may exercise any right as provided therein and

as otherwise provided by law.
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prevailing party shall be entitled to have and recover from the

losing party reascnable attorney's fees and costs of =uit.

43. HAZARDOUS MATERIALS: Lessee shall comply with all laws
regarding hazardous substances, materials or wastes, or petroleun
products or fraction thereof (herein collectively referred to as
"Contaminants”) relative to occupancy and use of the leased

premises. [Lesse= shall be liable and responsible for any
Contaminants located on the leased premises and arising out of
the occupancy or use of the leased premises by Lessee. Such
liability and responsibility shall include, but not be limited
to, (1) removal from the leased premises any such Contaminants;

(i1) removal from any area nutside the premises, including but
not limited to surface and ground water, any such Contaminanks
1ii)

generated as part of the coperations on the leased premises; (
damages to persons, property and the leased premises; (iv) all
zlaims resulting from those damages; (v) fines imposed by any
governmental agency, and (vi} any other liability as prowvided by
law. Lessee shall defend, indemnify and hold harmless the
Lessor, its officials, officers, agents, and employees from any
and all such responsibilities, damages, claims, fines,
liabilities, including without limitation any rosts, expenses and
attorney's fees therefor.

All storage tanks storing Contaminants, including hydrocarbons,
located on the leased premises or hereinafter placed on the
leased premises by any party, shall be monitored by Lessee,.
Lessee shall maintain appropriate records, implement reporting
procedures, and properly remove the storage tanks as reqguired
under any federal, state, or local laws.

If Lessee has in the past or continues to use, dispose, generate,
or store Contaminants on the leased premises, Lessor, or 1ts
designated representatives, at Lessor's sole discretion, may atl
any time during the term of this Lease, enter upon the premises
and make any inspections, tests or measurements Lessor deems
necessary in order to determine if a release of Contaminants has
occurred. Lessor shall give Lessee a minimum of 24 hours' notice
in writing prior to conducting any inspections or tests, unless,
in Lessor's sole judgment, circumstances reqguire otherwise, and
such tests shall be conducted in a manner so as to attempt to
minimize any inconvenience and disruption to Lessee's operations.
If =much tests indicate a release of Contaminants, then Lessor, at
Lessor's scle discretion. may reguire Lessee, at [iessee's szole
expense, and at any time during the term of this Lease, to have
tests for such Contaminants conducted by a qualified party or

parties on the leased premises. If Lessor has reason to believe
that any Contaminants that originated from a release on the
ieased premises have contaminated any area outside the premises,

including but not limited to surface and ground water, then
Lessor, at Lessor's sole discretion, may require Lessee, at
Lessee's sole expense, and at any time during the term of this
Lease, to have tests for such Contaminants conducted by a
gqualified party or parties on salid area outside the leased

premises.
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The tesrs conducted by Lessee's qualified party shall include,
but not be limited to, applicable comprehensive seil, emission,
or ground water sampling test or other procedures to determine
any actual or possible contamination. Lessee shall
expeditiously, but no longer than 30 days after Lessor's regquest
for such tests, furnish to Lessor the results of said tests;
sampling plans, and analysis thereof identifying any Contaminants
which excesed then applicable levels permitted by federal, state,
or local laws. The Lessee shall report such contamination ko khe
Lessor within 72 hours and shall diligently proceed to identify
the extent of contamination, how it will be remediated, when ik
will be remediated, by whom, and the c~=t of such remadiation.




44 . ABSTRACT OF LEASE: This is the final paragraph and abstract

of the Lease dated Jefifers 22, , 199, betwesn SAM DIEGH
MITFIED PORT DISTRICT., Lessor, and MNATIOMAL STEEL & SHIPRHILDIMNG
COMPANY, Lassee, concerning Ehe premises described in

Exhibits "A” and "B,” attached hereto and by this refev=snce mads

a part hereof.

1588

For good and adequate considelration, Lesscor leases the premi
tc Lessee, and Lessee hires them from Lessor, for the term and cn
the provisions contained in the Lease, including without
limitation provisions prechibiting assignment, subleasing, and
encumbering said Lease without the express written consent of
Lessor in =ach instance, all as more specifically set forth in
said Lease, which sAaid [ease is incorperated in this abstrart hy

this reference.
The term 1s fifty (50) years, beginning January 1, 1991, and
ending December 31, 2040.

This abstract is not a complete summary of the Lease. Provisions

in the abstract shall not be used in interpreting the Lease
provisions. In the event of conflict between the abstract and
other parts of the Lease, the other parts shall control.
Execution hereof constitutes execution of the Lease itself.

APPROVED as to form SAN DIEGO UNIFTED PORT DISTRICT

and legality

ey e /é //) Q/\_ -

i : - ASSISTAN™ Port Director
Port At*torney MATIOMAL STEEL & SHIPBUTILDTHG
COMPANY -
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(FOR USE BY SAN DIEGO IINTEIED PORT DISTRICT)

STATE OF CALIFORNIA)

ss.
COUNTY OF SAN DIEGO)
e ay — S
LAY T . [
on D¢ (0l Adec. . /S hatara e,
, 7 = I
— 2L .ﬁ’t?{ m§:464ﬁ %/‘ i . personally
¥ ] " / " // ’I:_". :\/ ,z’ .,, /’_‘
appeared M t? Ll . S A, I

personally known to me (or proved to me on the basis of
satisfactory evidence) to be the person whose name 1is sult;scrj_bed
to the within instrument and acknowledged to me that he/she
executed the same in his/heF authorized capacity, and that by
his/bet signature on the instrumant the person, or the enzity

upon behalf of which the person acted, executed the instrument.

WITNESE my hand and official seal.

OFFICIAL 570
LORETTA COHY
Notory Public-Coliama
SAN DIEGO COUNTY
My Commissian Exoires
August 26, 1994

T "

Signature ___




PARCEL NO. 1

Commencing at Harbor Line Station No. 472 on the U.5. Bulkhead Line, as

said U.S. Buikhead Line i1s now established for the Bay of San Diego, and
deilineated on map entitled "Harbor Lines, San Oiego Bay, California, File

No. (D.0. Series) 426," approved by the Secretary of the Army, April 29,

1963 and filed in the Office of the District Engineer, Los Angeles, California,
satd point also being on the westerly boundary of an area commonly known as
the United States Haval 5Station, as said property is described in the grants
to the United States of America by the City of San Diego by deeds dated
December 1, 1930, recorded March 21, 1932, in Book 100, page 177 of Official
Records, and dated July 17, 1940, recorded April 30, 1943, in Book 1499, page
12 0.R., and dated May 18, 1949, recorded October 7, 1949, in Book 3344, page
309 0.R., and filed in the Office of the County Recorder, San Diego County,
California; thence along said U.S. Naval Station boundary south 83° 29' (3"
east a distance of 87.80 feet; thence north 0° 30' 57" east a distance of
228.56 feet to the TRUE POINT OF BEGINNING of Parcel No. 1; thence leaving
said U.S. Naval Station boundary north 89° 29' 03" west a distance of 7.24
feet; thence south 60° 37' 30" west & distance of 23.74 feet; thence north
85° 32' 59" west a distance of 12.80 feet; thence north 56° 35' 56" west a
distance of 25.90 feet; thence north 89° 30' 26" west a distance of 300.07
feet; thence south 71° 16' 35" west a distance of 1317.71 feet to a point of
intersection with the U.S. Pierhead Line, as said U.S. Pierhead Line is now
established and delineated on the above described Harbor Lines Map; thence
along said U.S. Pierhead Line north 56° 20' 08" west a distance of 269.75
feet to a point hereinafter known and designated as Point "A"; thence leaving
said U.S. Pierhead Line north 71% 15' 38" east a distance of 209.49 feet;
thence north 18° 25' 23" west a distance of 29.34 feet; thence north 76° 04' 11"
east a distance of 409.07 feet; thence north 14° 04' 19" west a distance of
176.96 feet; thence south 75° 59' 06" west a distance of 50.70 feet; thence
north 11° 54' 53" west a distance of 33.16 feet; thence north 66° 39' 00" east
a distance of 357.83 feet; thence north 23° 25' 07" west a distance of 114.70
feet; thence south 66° 40' 40" west a distance of 347.70 feet; thence north
21° 32' 06" west a distance of 35.09 feet; thence north 66° 50' 04" east a
distance of 39.30 feet; thence north 23° 17' 35" west a distance of 117.05
feet; thence south 656° 35' 50" west a distance of 135.67 feet; thence north
23° 26' 05" west a distance of 34.97 feet; thence north 66° 27' 25" east a
distance of 40.85 feet; thence north 23° 18' 37" west a distance of 117.31
feet; thence south 66° 34' 17" west a distance of 38.40 feet; thence narth
52° 41" 02" west a distance of 99.58 feet; thence north 356° 38' 30" east a
distance of 280.78 feet; thence north 58° 06' 09" west a distance of 235.80
feet; thence narth 23° 07' 04" east a distance of 44.65 feet, thence north
557 55' 29" west a distance of 216.37 feet; thence south 23° 42' 13" west a
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44 .70 teet, thence south 70° 48' 21" west a distance of 44.40

distance of 70 feet;
feet; thence south 20% 32' 27" west a uistance of 62.22 feet; thence north
B4° 44' 54" west a distance of 122.40 feet; thence south 71°% 25° 54" west

+ -

a distance of 471.27 feet to the beginning of a tangent curve concave

the north having a radius of 100.00 feet; thence westerly along the arc of

said curve through a central angle of 52“ 13' 58" an arc distance of 91.16

feet to a point which bears south 33° 35' 52" west from the center of said

100.00 foot radius curve; thence north 56 20' 08" west a distance of 257.0!

feet; thence north 337 39' 52" east a distance of 325.00 feet to the beginning

of a tangent curve concave to the west having a radius of 48.00 feet; thence

northerly along the arc of said curve through a central angel of 35° 20' 04"

an arc distance of 29.60 feet to a point of reverse curve the common radial

of which bears north 88% 19' 48" east from the center of said 48.00 foot

radius curve; thence northerly along the arc of a 28.00 foot radius curve

concave to the east through a central angle of 35° 20' 04" an arc distance

of 17.27 feet to a point which bears north 56% 20' 08" west from the center

of said 28.00 foot radius curve; thence north 33° 39' 52" east a distance of

116.65 feet to the beginning of a tangent curve concave to the west having a

radius of 18.00 feet; thence northerly along the arc of said curve through a

central angle of 30° 00' 00" an arc distance of 75.40 feet to a point which

hears north 33° 39' 52" east from the center of said 48.00 foot radius curve;

thence north 56° 20' 08" west a distance of 111.06 feet to the beginning of a

tangent curve concave to the east having a radius of 28.00 feet; thence northerly

a]ong the arc of said curve through a central angle of 91°17'20" an arc distance

4.61 feet to a point which bears north 55° 02' 48" west from the center of

sa1 ' 28.00 foot radius curve; thence north 34°57'12" east a distance of 173.29

feet to a point of intersection with the southerly right of way Tine of Belt

Street; thence north 49° 42' 27" east a distance of 78.69 feet, said point

being on the southerly line of a 100.00 foot wide Atchison, Topeka & Santa Fe

Railway Company railroad right of way, said point also being a point on a

curve concave to the north having a radius of 1960.08 feet the center of

which bears north 22° 0G' 00" east; thence easterly along said 1960.08 foot

radius curve and southerly railroad right of way line through a central angle

of 12°% 54' 40" an arc distance of 441.69 feet to a point which bears south

9° (05' 20" west from the center of said 1360.08 foot radius curve; thence

south 80° 54' 40" east a distance of 875.13 feet to a point of intersection

with the southerly right of way line of Harbor Urive, as said tideland portions

of llarbor Drive are now established as and for a public strest by the Documents

of Conveyance on file in the Office of the District Clerk as Document No. 71;

thenLv leaving said Jnuther]y railrecad right of way line and along the southerly
ght of way line of Harbor Drive south 667 47" 43" east a distance of 63.75

eet thence south 657 37' 25" east a distance of 375.85 feet; thence south

}? 56’ 13" east a distance of 243.49 feet to the beginning of a tangent

an
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curve concave to the southwest having a radius of 1734.75 feet; thence
leaving said southerly right of way line of Harbor Drive southeasterly

aisng the arc of said 1734.75 foot radius curve through a central angle of
157 10* 19" an arc distance of 459.36 feet to a point of compound curve the
cormon radial of which bears north 24° 14' (06" east;.thence southeasterly
along the arc of a curve concave to the southwest having a radius of 82.35
feet, through a central angle of 49° 40' 01" an arc distance of 71.39 feet
to & point of cusp, said point bears north 73° 54' 07" east from the center
of sajd 82.35 foot radius curve; thence north 0° 02' 10" west a distance
of 62.77 feet to a point on a curve concave to the southwest having a radius
of 2600.00 feet the center of which bears south 20° 05' 06" west, said point
also lying on the said southerly right of way Tine of Harbor Drive; thence
southeasterly along said 2600.00 foot radius curve and along the southerly
right of way line of Harbor Drive through a central angle of 17° 57' 44" an
arc distance of 815.10 feet; thence south 51° 57' 10" east a distance of 112.54
feet; thence south 51° 23' 57" east a distance of 30.28 feet to a point of
intersection with the Ordinary High Water Mark for the Bay of San Diego, as
said Ordinary High Water Mark is shown on map entitled "Map of the Lands
Transferred to the San Diego Unified Port District Pursuant to Chapter 67,

;$’ Statutes of 1962, 1lst E.S., Vicinity of San Diego Bay, San Diego County,

Caiifornia", filed in the Office of the San Diego County Recorder May 28,
1976, as Miscellaneous Map No. 564, File No. 76-164686; thence leaving said
southerly right of way line of Harbor Drive and along said Ordinary High

Water Mark south 50° 56' 42" east a distance of 72.56 feet; thence south

52° 36' 4B" east a distance of 27.15 feet to a point of intersection with

the said southerly right of way Tine of Harbor Drive; thence leaving said
Ordinary High Water Mark and along said southerly right of way 1ine of

Harbor Drive south 51° 23' 57" east a distance of 67.18 feet; thence south

50° 11' 52" east a distance of 381.94 feet; thence leaving said southerly
right of way line of Harbor Drive south 24° 21' 56" west a distance of

61.53 feet to a point of intersection with a line that is parallel to and
distant 8.60 feet northerly from the boundary of the above described U.S.
Naval Station; thence along said 8.60 foot parallel line north 89° 29' Q3"
west a distance of 1103.19 feet to point of intersection with the northerly
prolongation of the above described westerly boundary of the U.S. Naval Station;
thence leaving said 8.60 foot parallel 1ine and along the said northerly pro-
longation and the westerly boundary of the U.S. Naval Station south 0° 30' 57"
west a distance of 210.54 feet to the TRUE POINT OF BEGINNING of Parcel No. 1,
containing 3,446,322 square feet or 79.12 acres of tideland area.
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PARCEL NO. 2

Beginning at the above described Point "A", said Point "A" lying on the
above described U.S. Pierhead Line north 56° 20' 08" west and distant 1288.48

feet from Harbor Line Station No. 479, said Point "2" also being the T2.:

POINT OF BEGINNING of Parcel No. 2; thence north 56° 20' 08" west along said
U.S. Pierhead Line a distance of 200.00 feet to a point hereinafter known

and designated as Point "B"; thence leaving said U.S. Pierhead Line north

71° 15' 38" east a distance of 441.73 feet, thence north 56° 20' 08" west a
distance of 500.00 feet; thence south 71° 15' 38" west a distance of 441.73 feet
to a point of intersection with said U.S. Pierhead Line; thence along said
U.S. Pierhead Line north 56° 20' 08" west a distance of 756.65 feet to a point
of intersection with the easterly property line of an area now under Tease to
National Pump & Injector Sales & Services, Inc.; thence leaving said U.S.
Pierhead Line and along said easterly property line north 33° 39' 52" east a
distance of 427.42 feet to a point of intersection with the above described
Parcel No. 1; thence Teaving said property line of National Pump & Injector
leasehold along said Parcel No. 1 south 56° 20' 08" east a distance of 229.51
feet to the beginning of a tangent curve concave to the north having a radius
of 100.00 feet; thence easterly along the arc of said curve through a central

east a distance of 471.27 feet;

angle of 52° 13' 58" an arc distance of 91.16 feet, thence north 71° 25' 54"
thence south 84° 44' 54" east a distance of

122.40 feet; thence north 20° 32' 27" east a distance of 62.22 feet; thence

north 70° 48' 21" east a distance of 44.4Q feet; thence north 23° 42' 13"

east a distance of 44.70 feet;
216.37 feet; thence south 23° 07' 04" west a distance of 44.65 feet;

thence south 65° 55' 29" east a

distance. of
thence

south 58° 06' 09" east a distance of 235.80 feet:; thence south 36° 38' 30"
west a distance of 280.78 feet; thence south 52° 41' 02" east a distance of
99.58 feet; thence north 66° 34' 17" east a distance of 38.40 feet; thence

sguth 23° 13' 37" east a
west a distance of 40.85
thence north
35" east a
west a distance of 39.30
35.09 feet; thence north

sguth 23° 25' 07" east a
west a distance of 357.83 feet; thence south 11° 54' 59" east a

34.97 feet;
south 23° 17

distance of 117.31 feet; thence south
feet; thence south 23° 26' 05" east a
66° 35" 50" east a distance of 135.67
distance of 117.05 feet; thence south
feet; thence south 21° 32' 08" east a
66° 40' 40" east a distance of 347.70
distance of 117.40 feet; thence south

66° 27' 25"
distance of
feet; thence
66° 50' 04"
distance of
feet; thence
66° 39' QO"
distance

of 33.16 feet; thence north 75° 59' 06" east a distance aof 50.70 feet;
thence south 14° 04' 19" east a distance of 176.96 feet; thence south
76° 04' 11" west a distance of 409.07 feet, thence south 18° 25" 23" east

a distance of 29.34 feet; thence south 71° 15'

38" west a distance of 209.49

feet to the TRUE POINT OF BEGINNING of Parcel No. 2, containing 1,112,046
square feet or 25.53 acres of water covered area.
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PARCEL NO. 3

Beginning at the True Point of Beginning of the above described Parcel No. 1,
sajd point also being the TRUE POINT QF BEGINNING of Parcel No. 3 and lying
on the above described westerly boundary of the U.S. Naval Station; thence
along said U.S. Naval Station boundary south 0° 30' 57" west a distance of
22B.56 feet; thence north 89° 29' 03" west a distance of 87.80 feet to

Harbar Line Station No. 472 on the above described U.S. Bulkhead Line; thence
continuing along said U.S. Naval Station boundary south 41° 44' 47" west a
distance of 1010.16 feet to Harbor Lime Station No. 479 on the above described
U.S. Pierhead Line; thence leaving said U.S. Naval Station boundary and along
said U.S. Pierhead Line north 56° 20' 08" west a distance of 1018.74 feet to
a point of intersection with the most southerly Tline of the above described
Parcel No. l; thence Teaving said U.S. Pierhead Line and along said southerly
1ine of said Parcel No. 1 north 71° 16' 35" east a distance of 1317.71 feet;
thence south 89° 30' 26" east a distance of 300.07 feet; thence south

56° 35' 56" east a distance of 25.90 feet; thence south 85° 32' 59" east a
distance of 12.80 feet; thence north 60° 37' 30" east a distance of 23.74
feet; thence south 89° 29' 03" east a distance of 7.24 feet to the TRUE POINT
OF BEGINNING of Parcel No. 3, containing 764,703 square feet or 17.56 acres

,? of water covered area.

PARCEL _NO. 4

Beginning at Point "B" as described in the above Parcel No. 2, said Point

“B" lying on the above described U.S. Pierhead Line north 56° 20' 08" west

and distant 1488.48 feet from Harbor Line Station No. 479, said Point “B"

also being the TRUE POINT OF BEGINNING of Parcel No. 4; thence along the

above described U.S. Pijerhead Line north 56° 20' 08" west a distance of 500.00
feet to a point of intersection with said Parcel No. 2; thence Teaving said
U.S. Pierhead Line and along said Parcel No. 2 north 71° 15' 38" east a
distance of 441.73 feet; thence south 56° 20' 08" east a distance of 500.00
feet; thence south 71° 15' 38" west a distance of 441.73 feet to the TRUE
POINT OF BEGINNING of Parcel No. 4, containing 175,000 square feet or 4.02

acres of water covered area.

The above described areas are those delineated on Orawing No. 2516-B, Sheets
1, 2, and 3, dated 10 June 1983, as revised, and made a part of this agreement.
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AGREEMENT FOR AMENDMENT OF LEASE
AMENDMENT NO. 1

THIS AGREEMENT, made and entered into this CﬂH day of

, 1394 , by and between the SAN DIEGO UNIFIED PORT
DISTRICT, a public corporation, hereinafter called "Lessor," and
NATIONAL STEEL AND SHIPBUILDING COMPANY, a Nevada corporation,
hereinafter called "Lessee," WITNESSETH:

WHEREAS, Lessor and Lessez2, heretofore on the 22nd day of October,
1991, entered into a Lease of certain tidelands in the city of

San Diego, california, which Lease is on file in the Office of the
Clerk of Lessor bearing Document No. 27624; and

WHEREAS, Lessor and Lessee are mutually desirous of amendihg said
Lease;

NOW THEREFORE, for valuable consideration, said Lease is hereby
amended in the following respects and no others, and, except as
expressly amended, all terms, covenants, and conditions of said Lease
shall remain in full force and effect:

A. The description of the premises contained in the
preamble of said Lease is amended to read as follows:

Approximately 5,498,071 square feet of tideland area
located on the south side of Harbor Drive at the foot of
28th Street, in the city of San Diego, California, more
particularly described and delineated on the attached five-
page legal description and three-page Drawing No. 021-022,
dated April 21, 1994, attached hereto as Exhibits "A'" and
"B" and by this reference made a part hereof.

B. Said Lease also is hereby amended by deleting therefrom
Paragraph 2, Subparagraphs 4(a), 4(b), and 4(d), Paragraphs 5,
9, 11, 15, 19, 25, 31, 37, 41, and 43 in their entirety and
substituting in lieu therecf Paragraph 2, Subparagraphs 4({a),
4(b), and 4(d), Paragraphs 5, 9, 11, 15, 19, 25, 31, 37, 41, and
43 as follows:

2. RENTAL: Lessee agrees to pay to Lessor rent in accordance with
the following schedules and procedures:

(a) The term of this Lease shall ke divided into a series of rental
periods. The first rental period shall commence on the

1 .
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(b)

commencement date of this Lease and shall end on March 31, 1991.
The second rental period shall commence on April 1, 1991, and
end on October 31, 1991. The third rental period shall commence
on November 1, 1991, and end on September 30, 19%3. Each
successive rental period shall consist of one hundred twenty
(120) months and shall commence at the expiration of the
immediately preceding rental period. The last rental period
shall be reduced in term in order to coincide with the
expiration of this Lease.

The rental for the first rental period of this Lease shall be
One Hundred Eighty-Two Thousand Seven Hundred Twenty-Four
Dollars ($182,724) per month. The rental for the second rental
period shall be Two Hundred Eight Thousand Four Hundred Eighty-
Eight Dollars ($208,488) per month. The rental for the third
rental period shall be One Hundred Ninety-Seven Thousand Eight
Hundred Eighty Dollars ($1%7,880) per month. The rental for
Parcel Nos. 1, 2, and 3 for the fourth rental period shall be
One Hundred Forty-Six Thousand Four Hundred Forty-One Dollars
($146,441) per month, which is calculated on the basis of forty-
five cents (45¢) per sgquare foot per year for Parcel No. 1 and
eleven cents (11¢} per square foot per year for Parcel Nos. 2
and 3. Said rental sums shall be payable in advance on or
before the tenth (10th) day of each month. For the fifth and
each successive rental period of this Lease and any extension
thereof the rental shall be a sum agreed upon by Lessor and
Lessee. During the fourth and each successive rental period,
the rents shall be adjusted upward or downward after the
expiration of the first sixty (60) months of each rental period
(the adjustment date) according to the following computation:
"The base figure for computing the adjustment is the arithmetic
average of the thirty-six (36) monthly index figures for the
fifth (5th) through fortieth (40th) months immediately preceding
the existing rental period as shown in the Consumer Price Index
for All Urban Consumers for Los Angeles/Anaheim/Riverside,
CA/All Items based on the period 1982-84 = 100 as published by
the United States Department of Labor’s Bureau of Labor
Statistics. The index figure for the adjustment date is the
arithmetic average of the thirty-six (36) monthly index figures
of said Consumer Price Index for All Urban Consumers for the
fifth (5th) through fortieth (40th) months immediately preceding
the adjustment date.

"The index for the adjustment date shall be computed as a
percentage of the base figure. For example, assuming the base
figure is 110 and the index figure for the adjustment date is
121, the percentage to be applied is 121/110 = 1.10 = 110%.

"That percentage of the base figure shall be applied to the
initial rent in effect at the beginning of the then existing
rental period and will continue for the remaining sixty (60)
months of the rental period.



(c)

"In the event the Consumer Price Index for All Urban Consumers
for Los Angeles/Anaheim/Riverside, CA/All Items 1is no longer
published, the index for the adjustment date shall be the one
reported in the U. S. Department of Labor’s comprehensive
official index most nearly answering the foregoing description
of the index. If an index is calculated from a base different
from the base period 1982-84 = 100, the base figure used for
calculating the adjustment percentage shall first be converted
under a formula supplied by the Bureau.

"If the above described Department of Labor indices are no
longer published, another index generally recognized as
authoritative shall be substituted by agreement of the parties.
If they are unable to agree within sixty (60) days after demand
by either party, a substitute index will be selected by the
Chief Officer of the San Francisco Regional Office of the Bureau
of Labor Statistics or its successor.

"Notwithstanding the publication dates of the index, the
effective date of the rent adjustment is at the expiration of
the first sixty (60) months of each rental period. Further,
notwithstanding anything to the contrary contained here in this
Paragraph 2(b}, the rent adjustment shall not exceed seven (7)
percent per annum or thirty-five percent (35%) per adjustment,
nor shall the rental rate(s) resulting from the rent adjustment
exceed the applicable rental rate(s) most recently adopted by
the Board of Port Commissioners at the time of such rent
adjustment. Until said rent adjustment can be reasonably
determined by index publication, Lessee shall continue to make
rental payments pursuant to this Lease at the same rent in
effect at the then existing rental period. Because of this
provision, overpayment of rents shall be credited to the
Lessee’s rental account and underpayments of rent shall be
immediately paid to the Lessor.”

In the event the parties cannot agree to the rent for a rental
period, the controversy as to rent for said period shall be
determined by three arbitrators. After notice by either party
to the other requesting arbitration, one arbitrator shall be
appointed by each party. Notice of the appointment shall ke
given by each party to the other when made. The two arbitrators
shall immediately choose a third arbitrator to act with them.

If they fail to select a third arbitrator, on application by
either party, the third arbitrator shall be promptly appointed
by the then presiding judge of the Superior Court of the state
of California, county of San Diego, acting in his individual
capacity. The party making the application shall give the other
party notice of his applicatien. All of the arbitrators shall
be qualified real estate appraisers. Each party shall bear the
expense of its own appointed arbitrator and shall bear other
expenses pursuant to Section 1284.2 of the Code of Civil
Procedure of California. Hearings shall be held in the city of
San Diego, California. The award shall be the decision of not
less than two of the arbitrators. Said award shall be the rent

3



(d)

(e)

which Lessor would derive from Lessor’s property if it was
vacant land, without any improvements thereon, and made
available on the open market for new leasing purposes at the
commencement of the rental period under arbitration. For the
purpose of this arbitration procedure, the arbitrators shall
assume that the Lessor has a fee simple absolute estate:
unburdened by any existing Lease. In determining what rent
Lessor could derive from said property if it were made available
on the open market for new leasing purposes, the arbitrators
shall consider the benefits and burdens of all the provisions of
this Lease to determine whether or not this Lease 1is more or
less restrictive than private sector or other governmental
leases; provided, however, no diminution in value shall be taken
as a result of any existing Contaminants or improvements, or
lack of improvements, on the subject property, and the property
shall be considered as if it were available to be leased for
maritime-related industrial uses. Said uses shall not be
confined to those permitted Lessee herein nor to Lessee’s actual
use of the leased premises. In determining the rates, returns,
rents and/or percentage rentals for said use and/or uses, the
arbitrators shall use and analyze only the market data that is
found in the open marketplace, such as is demanded and received
by other Lessors for the same or similar uses as those
referenced above. In all cases, the award shall be based upon
recognized real estate appraisal principles and methods. The
award determined by the arbitrators shall be effective and
retroactive to the first day of the rental period under
arbitration. The award shall be in writing in the form of a
report that is in accordance with the powers of the arbitrators
herein, supported by facts and analysis and in accordance with
law. The arbitrators shall make copies of their report
available to any ethical practice committee of any recognized
professional real estate organization. The arbitration shall be
conducted under and subject to Sections 1280 through 1294.2 of
the Code of Civil Procedure of California.

In addition to the rentals provided in Paragraphs 2(b) and (c),
Lessee shall pay the sum of Two Hundred Dollars ($200) per month
as rent for the use of the Lessor-owned building as described in
Paragraph 6. Said sum shall not be subject to adjustment nor
shall it be considered in establishing the rental amounts under

this Lease.

Notwithstanding Paragraph 2 of this Lease, no rent shall be
charged to Lessee during the term of this Lease or any extension
thereof for Parcel No. 4, shown on attached Exhibits "A" and "B"
unless and until such time as Lessor determines rent shall be
paid for said Parcel No. 4. Said rent shall be effective thirty
(30) days after delivery of a written notice to Lessee from
Lessor that Lessor elects to charge rent for said Parcel No. 4.
If Lessor makes the election to charge rent, the additional rent
for said Parcel No. 4 shall be based upon the sguare foot water
rent for Parcel Nos., 2 and 3 in effect at the time Lessor makes
said determination and subsequent adjustments in rent for said
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. Parcel No. 4 shall be made concurrent with and in accordance
1}. with the provisions of Paragraphs 2{(a), (b), and (c) of this
Lease.

(f) In the event Lessee is delinguent in rendering to Lessor an
accounting of rent due or in remitting the rent due in
accordance with the rental provisions of this Lease, then the
rent not paid when due shall bear interest at the rate of
ten percent (10%) per annum from the date due until paid;
provided, however, that the Port Director of Lessor shall have
the right to waive for good cause any interest payment upon
written application of Lessee for any such delinguency period.

(gd) Rentals shall be delivered to the Treasurer of the San Diego
Unified Port District at Post Office Box 488, San Diego,
California 92112. The designated place of payment may be
changed at any time by Lessor upon ten (10) days’ written notice
to Lessee. Lessee assumes all risk of loss if payments are made

by mail.
4. CONSTRUCTION OF IMPROVEMENTS:

(a) On or before December 31, 1993, Lessee shall commence the
construction and diligently proceed to completion of real
- - property improvements related to the permitted uses described in
f%i Paragraph 3. The improvements shall be of the nature described
on the EXAMPLES OF REAL PROPERTY IMPROVEMENTS, which is marked
Exhibit "C" and is attached hereto and by this reference made a
part hereof. Lessee shall make an investment for the
improvements to be constructed as described in ‘this Paragraph in
an amount which shall equal or exceed Sixty-Seven Million Six
Hundred Fifty Thousand Dollars ($67,650,000) hereinafter
referred to as "minimum investment." Such minimum investment is
consideration for the term of this Lease, and is not a portion
of the rental obligations contained in Paragraph 2 of this
Lease, and neither such investment or improvements nor any other
Lessee investment or improvement shall be considered by the
parties or any arbitrator (in the event of arbitration) in
determining any rent during the term of this Lease. In the
event Lessee fails to invest the entire minimum investment by no
later than December 31, 2015, the term of this Lease shall be
reduced. The reduction in term shall be one year for every
One Million Three Hundred Fifty-Three Thousand Dollars
($1,353,000), prorated monthly, that Lessee’s actual investment
in improvements to be constructed as described in this Paragraph

is less than the minimum investment.

The construction of certain improvements contemplated by this
Lease may be subject to the California Environmental Quality Act
and other laws which may be in effect in the future. TIf Lessor
determines any proposed improvements are within the scope of any
then applicable environmental guality act and laws, it may then
be necessary for Lessor either to approve or disapprove (and
thereby prohibit) the construction of such improvements in

- g
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(b)

(d)

5.

(a)

accordance with any such act or laws and other applicable
provisions of this Lease. In the event there is such a
disapproval, the cost of such a proposed improvement shall not
be credited toward the cost of any improvement nor shall the
time for completion of any improvements be extended, waived, or

suspended.

No construction of any significant improvement upon the leased
premises shall commence without the prior approval of the Port
Director of Lessor, as evidenced in writing, and all such
construction shall be in accordance with all applicable laws,
regulations, ordinances and codes and in accordance with plans
and specifications which must be submitted to and approved by
the Port Director in writing prior to the commencement of any
such construction. For purposes of Paragraphs 4 and 5, the term
"significant improvements" means improvements that do any of the
following: (i) make a change in the silhouette or exterior
appearance of the premises visible from any street adjoining the
leased premises; (ii) have an estimated cost at least equal to
the minimum amount that requires approval by the Board of Port
Commissioners under any policies of Lessor then in effect; or
(iii) diminish the value of the premises.

By no later than March 31 of each year, beginning with March 31,
1992, and ending with March 31, 2016, Lessee shall furnish
Lessor an ltemized statement of the actual construction cost of
any improvements required by the terms of this paragraph, which
were completed during the preceding calendar year. The
statement of cost shall be sworn to and signed by Lessee or his
responsible agent under penalty of perjury.

IMPROVEMENTS:

Lessee may, at its own expense, make any alterations or
changes in the leased premises or cause to be built, made
or installed thereon any structures, machines, appliances,
utilities, signs or other improvements necessary or
desirable for the use of said premises and may alter and
repalr any such structures, machines or other improvements;
provided, however, that no significant improvements, as
defined in Paragraph 4(b), or repairs meeting any of the
criteria for significant improvements, shall be made, built
or installed, and no major repairs thereto shall be made
except in accordance with plans and specifications
previously submitted to and approved in writing by the Port
Director of Lessor. Notwithstanding the foregoing, Lessee
shall have the right within the interior of any enclosed
building structure to install and/or remove machines,
equipment, appliances and trade fixtures to/from the leased
premises without the prior consent ©of the Port Director of

Lessor.

Lessee further agrees that no banners, pennants, flags,
eye-catching spinners or other advertising devices, nor any
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temporary signs shall be permitted to be flown, installed,
placed, or erected on the premises without written consent
of the Port Director of Lessor.

(b} Lessee shall notify Lessor prior to making applications for any
development or construction permit or license from any
governmental regulatory agency pertaining to the leased
premises., Lessee shall provide Lessor with a copy of said
application within five (S) days of making said application,
along with all plans submitted as part of said application.
Lessee shall provide Lessor with a copy of any permit, license
or other authorization subsegquently issued within ten (1Q) days

of receipt by Lessee.

9. ASSIGNMENT - SUBLEASE: Lessee shall not assign or transfer the
whole or any part of this Lease or any interest therein, nor sublease
the whole or any part of the leased premises, nor contract for the
management or operation of the whole or any part of the leased
premises, nor permit the occupancy of any part thereof by any other
person, nor permit transfer of the Lease or possession of the leased
premises by merger, consolidation or dissolution, nor permit
hypothecation, pledge, encumbrance or sale of a controlling interest
in the voting stock in said corporation without the consent of
Lessor, evidenced by resolution, first had and cbtained in each
instance. It is mutually agreed that the perscnal gqualifications of
the parties controlling the corporation named herein as Lessee are a
part of the consideration for the granting of this Lease and said
parties do hereby agree to maintain active control and supervision of
the operations conducted on the leased premises. No assignment or
transfer, hypothecation, pledge, encumbrance or sale, voluntary or
inveluntary, in whole or in part of said corporation or the Lease or
any interest therein, and no sublease of the whole or any part of the
leased premises, and no contract for the management or operation of
the whole or any part of the leased premises, and no permission to
any person to occupy the whole or any part of the leased premises,
shall be valid or effective without the consent of Lessor, first had
and obtained in each instance; provided, however, that nothing herein
contained shall be construed to prevent the occupancy of said
premises by any employee or business invitee of Lessee.

In the event any consent of Lessor is given for any Lease assignment
or transfer, the following shall apply in each instance: (i) the
Lessor shall be paid additional rent, which may be percentage rate or
rates, to equal the full fair market rent, commencing on the
effective date of such proposed assignment or transfer, unless on
that date the rent being paid under this Lease is equal to the full
fair market rent; (ii) the Assignee hereby agrees and assumes each
and every obligation under the Lease, and (i1ii) other conditions and
qualifications determined by the Board of Port Commissioners of
Lessor. Notwithstanding, items (i} and (iii) shall not apply in the
event of: (a)}) a Lease asgignment or transfer to a third party from a
consented-to lender which acquired title to the Lease by foreclosure
or deed in lieu of foreclosure or a new Lease pursuant to the
provisions of Paragraph 10 or (b) assignment or transfer of the Lease
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to 3 consented-to lender by deed in lieu of foreclosure, or to a
consented-to lender or a third party as the successful bidder at a
foreclosure sale. The rent under this Lease and any change resulting
therein effective upon any Lease assignment or transfer as provided
in this Paragraph shall be for the remainder of the rental period
during which it occurs, and any said rent shall thereafter be subject
to rental review at the commencement of subsequent and succeeding
rental periods in accordance with the provisions of Paragraph 2 of
this Lease. Notwithstanding the foregoing, if a change in rent is
made which becomes effective upon any Lease assignment or transfer,
the rent shall be subject to any adjustment applicable during the
remainder of said rental period during which the Lease assignment or
transfer occurred based on the change in the Consumer Price Index if
such adjustment is provided for in Paragraph 2 of this Lease;
provided, however, the '"base figure for computing the adjustment"
shall be the arithmetic average of the thirty-six (36} monthly index
figures for the fifth (5th) and fortieth (40th) months immediately
preceding the effective date of such proposed assignment or transfer
for which the Assignee pays additional rent to Lessor to equal the
full fair market rent and the "index figure for the adjustment date™
shall be the arithmetic average of the thirty-six (36) monthly index
figures of said Consumer Price Index for the fifth (5th) through
fortieth {40th) months immediately preceding the date such adjustment

1s affective.

In the event any consent of Lessor is given to sublease, the
following shall apply in each instance: (i) the Lessor shall be paid
additional .rent, which may be percentage rate or rates, to equal the
full fair market rent for the sublease area, commencing on the
effective date of such proposed sublease and continuing for a
specified period of time which shall not extend beyond the remainder
of the master Lease rental period during which it occurs or until the
termination of the sublease, whichever occurs first, unless on that
date the rent being paid under this Lease for said area is equal to
the full fair market rent, and (ii) other conditions and
qualifications determined by the Board of Port Commissioners of
Lessor. As long as said sublease is in effect, said rent for the
sublease area shall thereafter be subject to rental review at the
commencement of subsequent and succeeding master Lease rental
periods, in accordance with the provisions of Paragraph 2 of this

Lease.

In the event the parties cannot agree to an amount that is equal to
the full fair market rent described in this Paragraph, the full fair
market rent shall be determined by the arbitration procedure
described in Paragraph 2 of this Lease, except that the arbitration
award shall be for a limited period of time commencing and ending as
provided in this Paragraph and not for a "rental period" as specified
in said Paragraph 2. Until said full fair market rent is determined
pursuant to said Paragraph 2, the Lessee shall continue to make
rental payments as required by this Lease at the same rate or rates
in effect on the effective date of the Lease assignment or sublease.
Because of this provision, underpayment of rent, if any, shall be



paid to Lessor within ten (10) days of the date that the full fair
market rent is determined by said arbitration procedure.

11. BANKRUPTCY: 1In the event Lessee becomes insolvent, makes an
assignment for the benefit of creditors, becomes the subject of a
bankruptcy proceeding, reorganization, arrangement, insolvency,
receivership, liquidation, or dissolution proceedings, or in the
event of any judicial sale of Lessee’s interest under this Lease,
Lessor shall have the right to declare this Lease in default.

The conditions of this Paragraph shall not be applicable or binding
on Lessee or the beneficiary in any deed of trust, mortgage, or other
security instrument on the leased premises which is of record with
Lessor and has been consented to by resolution of Lessor, or to said
beneficiary’s successors in interest consented to by resclution of
Lessor, as long as there remains any monies to be paid by Lessee to
such beneficiary under the terms of such deed of trust; provided that
such beneficiary or its successors in interest, continuocusly pay to
the Lessor all rent due or coming due under the provisions of this
Lease and the premises are continuously and actively used in
accordance with Paragraph 14 of this Lease.

15. MAINTENANCE AND REPAIR: As part of the consideration for the
leasing thereof, Lessee agrees to assume full responsibility for the
operation, maintenance, including painting, and repair of the
premises, throughout the term and without expense to the Lessor.
Lessee will perform all maintenance, repairs and replacements
necessary to maintain and preserve the premises in a good, safe,
healthy and sanitary condition satisfactory to Lessor and in
compliance with all applicable laws. Lessee further agrees to
provide approved containers for trash and garbage and to keep _
premises free and clear of rubbish and litter, or any other fire
hazards. Lessee waives all right to make repairs at the expense of
Lessor as provided in Section 1942 of the California Civil Code and
all rights provided by Section 1941 of said Code.

For the purpose of keeping the premises in a good, safe, healthy and
sanitary condition, Lessor shall always have the right but not the
duty, to enter, view, inspect, determine the condition of and protect
its interests in, the premises; provided, however, that such entry is
conducted in a manner to cause the least inconvenience and disruption
to Lessee’s operation as practicable, and provided further that
Lessor or its representatives comply with all safety and security
requirements of Lessee. It is not intended that Lessee’s safety and
security requirements be used to bar Lessor'’s right of inspection,
and Lessee shall assure Lessor reasonable access to the leased
premises for such purpose. If inspection discloses that the premises
are not in the condition described, Lessee must commence the
necessary maintenance work within ten (10) days after written notice
from Lessor and diligently pursue the same to completion. Further,
if at any time Lessor determines that the premises are not in the
condition described, Lessor may require Lessee to file and pay for a
faithful performance bond, to assure prompt correction without
additional notice. The amount of this bond shall be adeguate, in
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Lessor’s opinion, to correct the unsatisfactory condition.
Notwithstanding, Lessor shall not be required at any time to maintain
or to make any improvements or repairs whatsoever on or for the
benefit of the leased premises. The rights reserved in this section
shall not create any obligations or increase any obligations for
Lessor elsewhere in this Lease.

19. NONDISCRIMINATION: Lessee agrees at all times to fully comply
with all laws prohibiting discrimination against any person or class
of persons by reason of sex, color, race, religion, handicap or
national origin. If the use provided for in this Lease allows the
Lessee to offer accommodations or services to the public, such
accommodations or services shall be offered by the Lessee to the
public on fair and reasonable terms. In complying with all such
laws, including, without limitation, the Americans With Disabilities
Act of 1990, Lessee shall be solely responsible for such compliance
and required programs and there shall be no allocation of any such

responsibility between Lessor and Lessee.

25. INSURANCE: Lessee shall maintain insurance acceptable to Lessor
in full force and effect throughout the term of this Lease. The
policies for said insurance shall, as a minimum, provide the

following:

{a) Forms of Coverage

(1) M"OCCURRENCE" form Commercial General Liability covering
premises, operations and contractual liability assumed by Lessee.
in this Lease in the amount of not less than Two Million Dollars
($2,000,000) combined single limit per occurrence for bodily
injury, personal injury and property damage. Either the general
aggregate limit shall apply separately to this location or the
general aggregate limit shall be twice the required occurrence
limit.

If alcoholic beverages are served or sold on the leased
premises, Liquor Liability coverage in the amount of not less
than One Million Dollars ($1,000,000) shall be obtained.

(2) Fire and Extended Coverage, including water damage and
debris cleanup provisions in an amount not less than ninety
percent (90%) of full replacement value of all improvements
located within the leased premises. The fire and extended
coverage policies shall be endorsed to state that any insurance
proceeds in excess of Twenty-Five Thousand Dollars ($25,000)
resulting from a loss under said policies shall be payable
jointly to Lessor and Lessee in order that said proceeds will be
reinvested in rebuilding and/or repairing the damaged portions
of the leased premises; provided, however, that within the
period during which there is i1n existence a mortgage or deed of
trust upon the leasehold given by Lessee with the prior consent
of Lessor, then and for that period all fire and extended
coverage policies shall be made payable jointly to the mortgagee
or beneficiary and Lessee, and any proceeds collected therefrom
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(b)

shall be held by said mortgagee or beneficiary for the following
purposes:

(i) As a trust fund to pay for the reconstruction, repair, or
replacement of the damaged or destroyed improvements in
kind and scope in progress payments as the work is
performed with any excess remaining after completion of
said work to be retained by said mortgagee or beneficiary
and applied to reduction of the debt secured by such
nortgage or deed of trust and with any excess remaining
after full payment of said debt to be paid over to Lessee;

or

(ii) In the event that this Lease is terminated with consent of
both Lessor and mortgagee or beneficiary and said
improvements are not reconstructed, repaired, or replaced,
the insurance proceeds shall be retained by said mortgagee
or beneficiary to the extent necessary to fully discharge
the debt secured by said mortgage or deed of trust and said
mortgagee or beneficiary shall hold the balance thereof
without liability to restore the premises to a neat and
clean condition and then for Lessor and Lessee as their

interests may appear.
(3) Pollution Liability for Underground Storage Tanks

Due to operation of underground storage tanks, Lessee is
required to comply with Subpart H of 40 CFR (Code of Federal
Regulations) or Title 23, Division 3, Chapter 18 of california
Code of Regulations (collectively, "applicable UST law"). At
the time Lessee 1s required to comply with any provisions of
applicable UST law requiring financial assurance mechanisms,
Lessee shall provide Lessor with a certified copy of its
Certification of Financial Responsibility. If Lessee’s program
for financial responsibility includes insurance, then Lessee’s
pelicy(ies) shall name Lessor, its officers, officials and
employees as additional insureds, and, all other terms of
Section (b), below, shall apply. Any time Lessee changes its
financial assurance mechanisms, Lessee shall provide Lessor with
a certified copy of its revised Certification of Financial

Responsibility.
General Regquyirements

(1) All required insurance shall be in force the first day of
the term of this Lease. The cost of all required insurance
shall be borne by Lessee. Certificates in a form acceptable to
Lessor evidencing the existence of the necessary insurance
policies, and original endorsements effecting coverage required
by this clause, shall be kept on file with Lessor during the
entire term of this Lease. The certificates and endorsements
for each insurance policy are to be signed by a person
authorized by that insurer to bind coverage on its behalf. The
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Lessor reserves the right to require complete, certified copies
of all required policies at any time.

(2) All liability insurance policies will name, or be endorsed
to name, Lessor, its officers, officials and employees as
additional insureds and protect Lessor, its officers, officials
and employees against any legal costs in defending claims. Aall
insurance policies will be endorsed to state that coverage will
not be suspended, voided, cancelled, reduced in coverage or in
limits except after thirty (30) days’ prior written notice by
certified mail, return receipt requested has been given to the
Lessor. &All insurance policies will be endorsed to state that
Lessee’s insurance is primary and not excess or contributory to
any insurance issued in the name of Lessor. And, all insurance
companies must be satisfactory to Lessor.

(3) Any deductibles or self-insured retentions must be declared
and acceptable to the Lessor. If the deductibles or self-
insured retentions are unacceptable to the Lessor, the Lessee
shall have the option of either: reducing or eliminating such
deductibles or self-insured retentions as respects the Lessor,
its officers, officials, and employees; or, procuring a bond
guaranteeing payment of losses and related investigations, claim
administration and defense eXpenses.

(4) Lessor shall retain the right at any time to review the
coverage, form, and amount of the insurance required hereby.

If, in the opinion of Lessor, the insurance provisions in this
Lease do not provide adequate protection for Lessor and/or for
members of the public using the leased premises, Lessor may
require Lessee to obtain insurance sufficient in coverage, form
and amount to provide adegquate protection. Lessor’s
requirements shall be reasonable but shall be designed to assure
protection from and against the kind and extent of risk which
exist at the time a change in insurance is required.

(5) Lessor shall notify Lessee in writing of changes in the
insurance regquirements. With respect to changes in insurance
requirements that are available from Lessee’s then existing
insurance carrier, Lessee shall deposit certificates evidencing
acceptable insurance policies with Lessor incorporating such
changes within sixty (60) days of receipt of such notice. With
respect to changes in insurance requirements that are not
available from Lessee’s then existing insurance carrier, Lessee
shall deposit certificates evidencing acceptable insurance
policies with Lessor, incorporating such changes within one
hundred twenty (120) days of receipt of such notice. 1In the
event Lessee fails to deposit insurance certificates as required
herein, this Lease shall be in default without further notice to
Lessee, and Lessor shall be entitled to all legal remedies.

(6) If Lessee fails or refuses to maintain insurance as
required in this Lease, or fails to provide proof of insurance,
Lessor has the right to declare this Lease in default without
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further notice to Lessee and Lessor shall be entitled to
exercise all legal remedies. '

(7) The procuring of such required policies of insurance shall
not be construed to limit Lessee’s liability hereunder, nor to
fulfill the indemnification provisions and reguirements of this
Lease. Notwithstanding said policies of insurance, Lessee shall
be obligated for the full and total amocunt of any damage,
injury, or loss caused by negligence or neglect connected with
this Lease or with the use or occupancy of the leased premises.

(8) Lessee agrees not to use the premises in any manner, even
if use is for purposes stated herein, that will result in the
cancellation of any insurance Lessor may have on the premises or
on adjacent premises, or that will cause cancellation of any
other insurance coverage for the premises or adjoining premises.
Lessee further agrees not to keep on the premises or permit to
be kept, used, or sold thereon, anything prohibited by any fire
or other insurance policy covering the premises. Lessee shall,
at its sole expense, comply with any and all requirements, in
regard to premises, of any insurance organization necessary for
maintaining fire and other insurance coverage at reasonable

cost.

31. WAIVER: Any waiver by either party of any breach by the other
party of any one or more of the covenants, conditions, or agreements
of this Lease shall not be nor be construed to be a waiver of any
subsequent or other breach of the same or any other covenant,
condition or agreement of this Lease, nor shall any failure on the
part of either party to require or exact full and complete compliance
by the other party with any of the covenants, conditions, or
agreements of this Lease be construed as in any manner changing the
terms hereof or preventing the enforcement in full of the provisions
hereof. The subseguent acceptance of rent hereunder by Lessor shall
not be deemed to be a waiver of any preceding breach by Lessee of any
term, covenant, or condition of this Lease, other than the failure of
Lessee to pay the particular rental so accepted, regardless of
Lessor’s knowledge of such preceding breach at the time of acceptance

of such rent.

37. REMOVAL OF MATERIALS: Lessee hereby agrees that upon the
expiration of this Lease or the sooner termination as herein
provided, it will remove within sixty (60) days all ships, vessels,
barges, hulls, debris, surplus and salvage materials from the land
and water area forming a part of or adjacent to the leased prenmises,
so as to leave the same in as good condition as when first occupied
by Lessee, subject to reasonable wear and tear; provided, however,
that if any said ships, vessels, barges, hulls, debris, surplus and
salvage materials shall not be so removed within sixty (60) days by
the Lessee, Lessor may remove, sell and destroy the same at the
expense of Lessee and Lessee hereby agrees to pay to Lessor the
reasonable cost of such removal, sale or destruction; or at the
option of Lessor, the title to said ships, vessels, barges, hulls,
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debris, surplus and salvage materials not removed shall become the
property ©of Lessor without cost to Lessor and without any payment to

LLessee.

During any period of time employed by Lessee under this Paragraph to
remove ships, vessels, barges, hulls, debris, surplus and salvage
materials, or to test for and/or remediate Contaminants as required
in this Lease, Lessee shall continue to pay the full rental to Lessor
in accordance with this Lease which said rental shall be prorated

daily.

41. EQUAL EMPLOYMENT OPPORTUNITY: Lessee agrees at all times to
fully comply with all applicable laws prohibiting discrimination
against any person or class of persons for employment because of
race, color, religion, sex, handicap or national origin and, shall
take affirmative action to assure applicants are employed and that
employees are treated during employment without regard to race,
color, religion, sex, handicap or national origin. Except during the
time Lessee is exempt pursuant to written policy of Lessor, Lessee
shall submit to Lessor for review and approval a written affirmative
action program to attain improved employment for racial and ethnic
minorities and women and during the term of this Lease shall further
make available employment records to Lessor upon regquest. Lessee
shall certify in writing to Lessor that Lessee is in compliance and
throughout the term of this Lease will comply with Title VII of the
Civil Rights Act of 1964, as amended, the California Fair Housing
Act, and any other applicable federal, state, and local law,
regulation and policy (including without limitation those adopted by
Lessor) relating to equal employment opportunity and affirmative
action programs, including any such law, regulation, and policy
hereinafter enacted. :

Compliance and performance by Lessee of the equal employment
ocpportunity and affirmative action program provision of this Lease is
an express condition hereof and any failure by Lessee to so comply
and perform shall be a default as provided in said Lease and Lessor
may exercise any right as provided therein and as otherwise provided

by law.

43. HAZARDOUS MATERIALS: Lessee shall comply with all laws regarding
hazardous substances, materials or wastes, or petroleum products or
fraction thereof (herein collectively referred to as "Contaminants")
relative to occupancy and use of the leased premises. Lessee shall
be liable and responsible for any Contaminants arising out of the
occupancy or use of the leased premises by Lessee. Such liability
and responsibility shall include, but not be limited to, (i) removal
from the leased premises any such Contaminants; (ii) removal from any
area outside the premises, including but not limited to surface and
groundwater, any such Contaminants generated as part of the
operations on the leased premises; (i1ii) damages to persons, property
and the leased premises; (iv) all claims resulting from those
damages; (v) fines imposed by any governmental agency, and (vi) any
other liability as provided by law. Lessee shall defend, indemnify
and hold harmless the Lessor, its officials, officers, agents, and
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employees from any and all such responsibilities, damages, claims,
fines, liabilities, including without limitation any costs, expenses
and attorney’s fees therefor. Lessor shall have a direct right of
action against Lessee even if no third party has asserted a claim.
Furthermore, Lessor shall have the right to assign said indemnity.

If Lessee has in the past or continues to use, disposa, generate, or
store Contaminants on the leased premises, Lessor, or its designated
representatives, at Lessor’s sole discretion, may at any time during
the term of this Lease, enter upon the premises and make any
inspections, tests or measurements Lessor deems necessary in order to
determine if a release of Contaminants has occurred. Lessor shall
give Lessee a minimum of twenty-four (24) hours’ notice in writing
prior to conducting any inspections or tests, unless, in Lessor’s
sole judgment, circumstances require otherwise, and such tests shall
be conducted in a manner so as to attempt to minimize any
inconvenience and disruption to Lessee’s operations. If such tests
indicate a release of Contaminants, then Lessor, at Lessor’s sole
discretion, may require Lessee, at Lessee’s sole expense, and at any
time during the term of this Lease, to have tests for such
Contaminants conducted by a qualified party or parties on the leased
premises. If Lessor has reason to believe that any Contaminants that
originated from a release on the leased premises have contaminated
any area outside the premises, including but not limited to surface
and groundwater, then Lessor, at Lessor’s sole discretion, may
require Lessee, at Lessee’s sole expense, and at any time during the
term of this Lease, to have tests for such Contaminants conducted by
a qualified party or parties on said area outside the leased

premises.

The tests conducted by Lessee’s qualified party shall include, but
not be limited to, applicable comprehensive soil, emission, or
groundwater sampling test or other procedures to determine any actual
or possible contamination. Lessee shall expeditiously, but no longer
than thirty (30) days after Lessor’s request for such tests, furnish
to Lessor the results of saild tests, sampling plans, and analysis
thereof identifying any Contaminants which exceed then applicabla
levels permitted by federal, state, or local laws. Lessee shall
report such contamination to the Lessor within seventy-two (72) hours
and shall diligently proceed to identify the extent of contamination,
how it will be remediated, when it will be remediated, by whom, and
the cost of such remediation.
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ABSTRACT OF LEASE AMENDMENT

C. ABSTRACT OF LEASE AMENDMENT NO. 1: This is the final paragraph
and abstract of Lease Amendment No. 1, dated DeemfeR (1H, 1994
between SAN DIEGO UNIFIED PORT DISTRICT, Lessor, and NATIONAL STEEL
AND SHIPBUILDING COMPANY, Lessee, concerning the premises described
in Exhibits "A"™ and "B", attached hereto and by this reference made a

part hereof.

For good and adeguate consideration, Lessor leases the premises to
Lessee, and Lessee hires them from Lessor, for the term and on the
provisions contained in Lease dated October 22, 1991, recorded by the
San Diego County Recorder’s Office as No. 77-538163, and this Lease
Amendment No. 1, including, without limitation, provisions
prohibiting assignment, subleasing, and encumbering the leasehold
without the express written consent of Lessor in each instance, all
as more specifically set forth in said Lease and said Amendment,
which are incorporated in this abstract by this reference.

The term is fifty (50) years beginning January 1, 1991, and ending on
December ‘31, 2040. This Lease Amendment No. 1 shall become effective

as of December 1, 1994.

This abstract is not a complete summary of the Lease Amendment.
Provisions in the abstract shall not be used in interpreting the
Lease Amendment provisions. In the event of conflict between the
abstract and other parts of the Lease Amendment, the other parts
shall control. Execution hereof constitutes execution of the Lease

Amendment itself.

APPROVED as to form SAN DIEGO UNIFIED PORT DISTRICT
and legality

nE™ X
BEC B ’ 19£(L{. By
- 1 P D ctor
DONALD E. HILLMAN, JR
Port Attorney NATIONAL STEEL AND SHIPBUILDING CCOMPANY

A. W. Lutter,

3 %Qﬁbb-‘ By .

J0SrL F.? _ Title: Senior Vice Prestddnt, Marketing

—LC and Business Affairs
Fort 4 ey
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AGREEMENT FOR AMENDMENT OF LEASE
AMENDMENT NO. 2

THIS AGREEMENT, made and entered into this __10th day of July , 2007
by and between the SAN DIEGO UNIFIED PORT DISTRICT, a public corporation,
hereinafter called "Lessor,” and NATIONAL STEEL AND SHIPBUILDING COMPANY, a
Nevada Corporation, hereinafter called "Lessee,” WITNESSETH:

WHEREAS, Lessor and Lessee, on the 22" day of October, 1991, entered into a Lease of
certain tidelands in the city of San Diego, California, which Lease is on file in the Office of
the Clerk of Lessor bearing Document No. 27624; and

WHEREAS, Lessor and Lessee, on the 68" day of December, 1994, entered into an
Agreement for Amendment of Lease, Amendment No. 1, which Amendment is on file in the
Office of the Clerk of Lessor bearing Document No. 32187 and

WHEREAS, Lessor and Lessee are mutually desirous of amending said Lease;

NOW THEREFORE, for valuable consideration, said Lease is hereby amended in the
following respects and no others, and except as expressly amended, all terms, covenants,
and conditions of said Lease shall remain in full force and effect;

A. Said Lease is hereby amended by Paragraph 2(b} and Paragraph 2(c} are
amended to read as follows:

2 (b) RENT:

The rental for the first rental period of this Lease shall be One Hundred Eighty-Two
Thousand Seven Hundred Twenty-Four Dollars ($182,724) per month. The rental for
the second rental period shall be Two Hundred Eight Thousand Four Hundred
Eighty-Eight Dollars ($208,488) per month. The rental for the third rental period shall
be One Hundred Ninety-Seven Thousand Eight Hundred Eighty Dollars ($197,880)
per month. The rental for Parcel Nos. 1, 2, and 3 for the fourth rental period shall be
One Hundred Forty-Six Thousand Four Hundred Forty-One Dollars ($146,441) per
month, which is calculated on the basis of forty-five cents (45¢) per square fool per
year for Parcel No. 1 and eleven cents (11¢) per square foot per year for Parcel
Nos. 2 and 3. Notwithstanding any other provisions in this Lease, for the fifth rental
period, the rent shall be as set forth as follows:

DUPLICATE - ORIGINAL



RENT FOR FIFTH RENTAL PERIOD

PERIOD MONTHLY RENT

October 1, 2003 to September 30, 2006 | $208,333 per month

" October 1, 2006 to September 30, 2008 $225,000 per month

~

October 1, 2008 to September 30, 2009 Monthly rent adjusted upward from the
| prior period by the increase in the
Consumer Price Index for Al Urban
consumers for Los Angeles/
Anaheim/Riverside, CA/All ltems '
| for the period from '
February 1, 2007 to January 31, 2008

=
| October 1, 2009 to September 30, 2010 ! Monthly rent adjusted upward from the
i prior period by the increase in the
Consumer Price Index for All Urban
consumers for Los Angeles/
Anaheim/Riverside, CA/All items
for the period from
February 1, 2008 to January 31, 2009

October 1, 2010 to September 30, 2011 Monthly rent adjusted upward from the
prior period by the increase in the
Consumer Price Index for Al Urban
consumers for Los Angeles/
Anaheim/Riverside, CA/
All ltems for the period from |
| February 1, 2008 to January 31, 2010

Fl
|

October 1, 2011 to September 30, 2012 Monthly rent adjusted upward from the
prior period by the increase in the
Consumer Price Index for Al Urban
consumers for Los Angeles/
Anaheim/Riverside, CA/AIl ltems
for the period from
February 1, 2010 to January 31, 2011

' October 1, 2012 to September 30, 2013 Monthly rent adjusted upward from the
prior period by the increase in the
Consumer Price Index for All Urban
consumers for Los Angeles/
i Anaheim/Riverside, CA/AIll Items
| for the period from February 1, 2011 to
' January 31, 2012




Notwithstanding anything in this Lease to the contrary, during this fifth rental period
only, the Consumer_Price Index adjustment will occur on an annual basis for the

periods from October 1, 2008 to September 30, 2013. o Ui
-

Initial

Said rental sums shall be payable in advance on or before the tenth (10%-day of
each month. For the sixth (6") and each successive rental period of this Lease and
any extension thereof the rental shall be a sum agreed upon by Lessor and Lessee.
During the sixth and each successive rental period, the rents shall be adjusted
upward or downward after the expiration of the first sixty (60) months of each rental
period (the adjustment date) according to the following computation: "The base
figure for computing the adjustment is the arithmetic avera%e of the thirty-six (36)
monthly index figures for the fifth (5") through fortieth (40") months immediately
preceding the existing rental period as shown in the Consumer Price Index (CPI) for
All Urban Consumers for Los Angeles/Anaheim/Riverside, CA/All ltems based on the
period 1982-84 = 100 as published by the United States Department of Labor's
Bureau of Labor Statistics. The index figure for the adjustment date is the arithmetic
average of the thirty-six (38) monthly index figures of said Consumer Price Index for
All Urban Consumers for the fifth (5") through fortieth (40"™) months immediately
preceding the adjustment date.

“The index for the adjustment date shall be computed as a percentage of the base
figure. For example, assuming the base figure is 110 and the index figure for the
adjustment date is 121, the percentage to be applied is 121/110 = 1.10 = 110%.

"T#at percentage of the base figure shall be applied to the initial rent in effect at the
beyinning of the then existing rental period and will continue for the remaining sixty

(60) months of the rental period.

“In the event the Consumer Price Index for All Urban Consumers for
Los Angeles/Anaheim/Riverside, CA/AIl Items is no longer published, the index for
the adjustment date shall be the one reported in the U.S. Department of Labor's
comprehensive official index most nearly answering the foregeoing description of the
index. If an index is calculated from a base different from the base period
1982-84 = 100, the base figure used for calculating the adjustment percentage shall
first be converted under a formula supplied by the Bureau.

"If the above described Department of Labor indices are no longer published,
another index generally recognized as authoritative shall be substituted by
agreement of the parties. If they are unable to agree within sixty (60) days after
demand by either party, a substitute index will he selected by the Chief Officer of the
San Francisco Regional Office of the Bureau of Labor Statistics or its successor.

Notwithstanding the publication dates of the index, the effective date of the rent
adjus'ment is at the expiration of the first sixty (60) months of each rental period.
Further, notwithstanding anything to the contrary contained here in this Paragraph
2(b), the rent adjustment shall not exceed seven percent (7%) per annum or thirty-
five percent (35%) per adjustment, nor shall the rental rate(s) resulting from the rent
adjustment exceed the applicable rental rate(s) most recently adopted by the Board

3



2 (c)

of Port Commissicners at the time of such rent adjustment. Until such rent
adjustment can be reasonably determined by index publication, Lessee shall
continue to make rental payments pursuant to this Lease at the same rent in effect at
the then existing rental period. Because of this provision, overpayment of rents shall
be credited to the Lessee's rental account and underpayments of rent shail be
immediately paid to the Lessor.

RENT REVIEW:

(i)

(ii)

Beginning with the Rental Period which commences October 1, 2013, and at
the commencement of each Rental Period thereafter as described in
Paragraph 2(a) herein, the rent shall be mutually agreed upon by Lessor and
Lessee; provided, however, the rent shall be further adjusted in accordance
with Paragraph 2 (b) herein.

in the event the parties cannot agree to the rent for a Rental Period, the rent
for said Rental Period shall be determined by three arbitrators in accordance
with Sections 1280 through 1294.2 of the California Code of Civil Procedure.

The parties agree that, after notice by either party to the other requesting
arbitration, each party shall appoint one arbitrator within sixty (60) days.
Notice of the appointment shall be given by each party to the other party
when made. Notwithstanding anything to the contrary in this paragraph 2 (c),
should either party fail to appoint its arbitrator within said time period, then the
arbitrator who was appointed shall become the sole party-appointed
arbitrator. Should either party fail to appoint its arbitrator within said time
period, then the party that has appointed its arbitrator may petition the
Superior Court of the state of California, county of San Diego, to appoint the
second arbitrator. The party making the application shall give the other party
notice of its application. All costs, including attorney fees associated with the
court's appointment of the second arbitrator, shall be borne by the party,
which failed to appoint its arbitrator.

The two arbitrators shall immediately choose a third arbitrator to act with
them. If they fail to select a third arbitrator within thirty (30) days following the
appointment of the second arbitrator, on application by either party, the third
arbitrator shall be promptly appointed by the then-presiding judge of the
Superior Court of the state of California, county of San Diego, acting in
his/her individual capacity. The party making the application shall give the
other party notice of its application. All of the arbitrators shall be qualified real
estate appraisers that are licensed to practice in the state of California.

By no later than thirty (30) days following the appointment of the third
arbitrator, Lessor and Lessee shall each provide the other and each of the
three arbitrators with (i) its rent proposal which shall consist of the Minimum
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Annual Rent and the percentage rents (and/or gallonage and/or flat rents if
applicable) for the pending Rental Period under arbitration (the "Rent
Proposal’) and (ii) its appraisal report prepared by a qualified real estate
appraiser licensed to practice in the state of California. In the event, the Rent
Proposal and the opinion of fair market rent expressed in the appraisal report
differ, the Rent Proposal shall control. The appraisal reports shall consider:
(1) the Leased Premises as if vacant of Lessee-owned improvements and
available for new construction but with street access, utility services, and
shoreline protection (if the Leased Premises are located on the waterfront)
regardiess of who paid for the installation of the street improvements, utility
services andf/or shoreline protection; (2) the Leased Premises as having all
regulatory entitlements and development rights for the types of uses
permitted in Paragraph 3 which includes, but is not restricted to, the design,
construction and size of the existing improvements; (3) the highest and best
use of the Leased Premises as if available for new leasing purposes under
optimal development assumptions that are consistent with the uses provided
in Paragraph 3 herein and to the other terms, conditions and restrictions of
the Lease; (4) as if held by a private party in fee simple with all of the rights to
sell, lease or transfer the owner's interest, and shall disregard any limitation
resulting from public ownership; and (5) as if offered for lease in the open
market. No diminution in value shall be taken as a result of any existing
Contaminants, as herein described, or improvements, or lack of
improvements, on the Leased Premises. The appraisers shall use and
analyze only the market data that is found in the marketplace, such as is
demanded and received by other lessors for the same or similar types of uses
allowed on the Leased Premises. In all cases, the appraisal reports shall be
based upon recognized real estate appraisai principles and methods.

Within thirty (30) days following the selection of the third arbitrator, the three
arbitrators shall conduct an arbitration hearing in the city of San Diego,
Califomia. The three arbitrators shall hear and consider the testimony of the
Lessor and Lessee and their appraisal witnesses and any additional written
information furnished by Lessor or Lessee. The amount and kind of evidence
allowed and the rules of discovery and testimony shall be decided solely by
the third arbitrator after consultation with the arbitrators appointed by the

Lessor and Lessee.

The award determined by the arbitrators shall be effective and retroactive to
the first day of the Rental Period under arbitration. The award shall be in
writing and shall be made no later than fifteen (15) days following the
arbitration hearing. The award shall be either Lessor's Rent Proposal or
Lessee's Rent Proposal. The arbitrators shall not possess any right or
authority to propose a compromise between Lessor's Rent Proposal and
Lessee's Rent Proposal or the modification of either Rent Proposal. The
arbitrators shall select whichever of the two Rent Proposals sets forth the rent



(i)

that the majority of the arbitrators believe is closest to the market rent for the
Leased Premises for the Rental Period under arbitration. A unanimous
decision of the three arbitrators is not required. Within ten (10) days of the
date the award is made, the underpayment of the rent, if any, shall be paid by
Lessee to Lessor together with interest from the commencement of the rent
period at the rate of ten percent (10%) per annum, calculated monthly on the
outstanding balance from commencement of such Rental Period.

Lessor and Lessee shall each pay for its own attorney's fees, transcriptions,
and the cost of its appointed arbitrator. Lessor and Lessee shall equally
share the third arbitrator's fee and expenses and the cost of the hearing
including, but not limited to, cost for using the facilities at which the hearing is
conducted and the cust of the recorder of the testimony.
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ABSTRACT OF LEASE AMENDMENT NO. 2

B. ABSTRACT OF LEASE AMENDMENT NO. 2. This is the final Paragraph and
Abstract of Lease Amendment No. 2, dated 10th July 2007 | between SAN DIEGO
UNIFIED PORT DISTRICT, Lessor, and NATIONAL STEEL AND SHIPBUILDING
COMPANY, Lessee, concerning the Leased Premises described in Exhibits "A" and "B."
attached hereto and by this reference made a part hereof.

For good and adequate consideration, Lessor leases the Leased Premises to Lessee, and
Lessee hires them from Lessor, for the term and on the provisions contained in the Lease
dated October 22, 1991, Abstract of Lease recorded by the San Diego County Recorder's
Office as No. 77-538163, as amended by Lease Amendment No. 1 dated December 6,
1994, and this Lease Amendment No. 2, including without Iimitation provisions prohibiting
assignment, subleasing, and encumbering said leasehold without the express written
consent of Lessor in each instance, all as more specifically set forth in said Lease and said
Lease and said Amendments, which are incorporated in this Abstract by this reference.

The term is fifty (50) years, beginning January 1, 1991, and ending on December 31, 2040.
This Lease Amendment No. 2 shall become effective as of August 1, 2007,

This Abstract is not a complete summary of the Lease Amendment. Provisions in this
Abstract shall not be used in interpreting the Lease Amendment provisions. In the event of
conflict between this Abstract and other parts of the Lease Amendment, the other parts
shall control. Execution hereof constitutes execution of the Lease Amendment itself.

DATED: July 26 2007
Port Attomey SAN DIEGQ UNIFIED PORT DISTRICT
/ l,.A Jf , —-
/ __/ | i .'4";'/ z'/__ " / ] %«
By l‘\— -:E”é{‘/% Lé/ﬁ%ééz){( By (‘D{em [;‘/_ [ (__—
DEPUTY PORT ATTORNEY Title: Dirk Mathlasen, Director
NATIONAL STEEL AND SHIPBUILDING
COMPANY
By j‘\ W\M
Signature:
BT TR A
PRI E:J-tg-'(!g*r v e
PRINT TITLE: M1 P5ilenlh




(FOR USE BY SAN DIEGO UNIFIED PORT DISTRICT)

STATE OF CALIFORNIA)
} ss.
COUNTY OF SAN DIEGQ)

On July 30, 2007 before me, Ralph M. Carpio ,

Notary Public, personally appeared Dirk Mathiasen ,

personally known to me ( i i i )} to be the
person(e} whose name(s} is/are subscribed to the within instrument and acknowledged to
me that he/sheithaey executed the same in his/herihair authorized capacity(ies), and that by
his/herheir signature(s) on the instrument the person(s), or the entity upon behaif of which

the person(s) acted, executed the instrument.

WITNESS my hand and official seal. m%; 9
%j g ' . A éﬁ-—m!-j_.li
Signature / (Seal) rm,..,J
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(FOR USE BY NATIONAL STEEL AND SHIPBUILDING COMPANY)

STATE OF CALIFORNIA)

beo

COUNTY OF SAN DIEGO)

on_ 11 1-A¥) ] beforeme, SO RLLLIN l(&] NS4 O) |, Notary
Public, personally appeared ﬁf{j f‘fﬂ"k S, j"H()( f I.-I.\:_‘__.\_
personally known to me (orpreved-io ' j

person(x] whose name(x) is/are- subscribed to the within instrument and acknowledged to me
that he/ehedhey executed the same in his/heritheir authorized capacity(ies), and that by
his/herdhei signature(s] on the instrument the person(g), or the entity upon behalf of which the

to be the

person(¥) acted, executed the instrument.

Commission @ 1677774
Nolary Public - Camlomia

$an Diego County
My Cornm. Bxpias Jun 28,
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PARCEL NO. 1

‘ommencing at Harbor Line Station No. 472 on the U.S5. Bulkhead Lire. as said
U.5. Bulkhead Line is now established for the Bay of San Diego, and delineated
an map entitled "Harbor Lines, San Diego Bay, California, Fila Me. (D.0.

teries) 426.," approved hy the Secretary of the Army, april 29, 1963 and rilad
in the Office of the District Engineer, Los Angeles, California, said point
also being on the westerly boundary of an area commonly known as the United
States Naval Statien, as said property is described in the grants to the
United States of America by the City of San Diego by dseds dated December 1,
1930, recorded March 21, 1932, in Book 100, page 177 of Official Records, and
dated July 17, 1940, recorded April 30, 1943, in Book 1499, page 12 0.R., and
dated May 18, 1949, recorded October 7, 1949, in Book 3344, page 309 0.R., and
filed in the Office of the County Recorder, San Diego County, Califarnia;
thence along said U.S. Maval Station boundary south 89°29'03" east a distance
of 87.30 feet:; thence north 0°30'57" east a distance of 228.56 feet to the
TRUE POINT OF BEGINNING of Parcel No. 1; thence leaving said U.$. Naval
Station boundary north 89°29'03" west a distance of 7.24 feet; thence south
60°37'30" west a distance of 23.74 feet; thence north 85°932'59" west a
distance of 12.80 feet; thence north 56°35'56" west a distance of 25.90 feet;
thence north 89°30'28" west a distance of 300.07 feet; thence south 71°16'35"
west a distance of 1317.71 feef to a point of intersection with the U.S.

) Pierhead Line, as said U.S. Pierhead Line is now established and delineated on
ﬁﬂ' the above described Harbor Lines Map; thence along said U.S. Pierhead Line

s north 56°20'08" west a distance of 269.75 feet to a poini hereinafter known
and designated as Point “A"; thence leaving said U.S. Pierhead Line north

I 71°215'38" east a distance of 209.49 feet; thence north 18°25'23" west a
i distance of 29.34 feet: thence north 76°04'11" east a distance of 409.07 feet;
rhence north 14°04'19" west a distance of 176.96 feet; thence south 75°59'06"

west a distance of 50.70 feet; thence north 11°54'59" west a distance of 33.16
feet; thence north 66°3%'00" east a distance of 157.83 feet; thence north
23925'07" west a distance of 114.70 feet; thence south 65°30'40" west a
distance of 347.70 feet; thence north 21°32'06" west a distance of 35.09 feet;
thence north 66°50'04" east a distance of 39.30 feet; thence north 23°17'35"
west a distance of 117.05 feet; thence south 66°35'50" west a distance of
135.67 feet; thence narth 23°26'05" west a distance of 34.97 feet; thence
north BR°27'25" east a distance of 40.85 feet; thence north 23°18'37" west a
distance of 117.31 feet; thence south 66°34'17" west a distance of 38.40 feef:
thence north 52°41'02" west a distance of 99.58 fest; thence north 36°38'30"
mpast 2 distance of 280.78 feat; thence north 55°06'03" west a distance of
235.80 feet; thence north 23°07'04" east a distance of 44.65 feet; thence
narth 65955'29" west a distance of 216.37 feat; thence south 23°42'13" west a
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distance of ¢4.70 feet; thence south 70°48'2]" west a dictanca of 33.40 Feet;
Fhence south 20°32'27" west a distance of 62.22 fapt: thance nporth 84°44'54"
west @ distance of 122.40 feet; thence south 71°925754" west a3 distance of
471.27 feet to the beginning of a tangent curve concave to kthe north having a

radius of 100.00 feet; thence westeriy along the arc of said curve fhrough a
central angle of 52°13'58" an arc distance of 91.16 feat ta a point whnich
hears south 33°39'52" west from the center of said 100.00 foot radius curva;
thence north 56°20'08" west a distance of 257.01 faet; thence north 33823'532"
east a distance of 325.00 feer to the beginning of a tangent curve cencave to
the west having a radius of 48.00 feet; théence northerly along the arc of said
curve through a central angle of 35°20'04" an arc distance of 29 A0 feet to a
point of reverse curve the common radial of which bears north 88°19'48" east
from the center of said 48.00 foot radius curve; thence northerly along the
arc of a 28.00 foot radius curve concave to the east through a central angle
of 35°20'04" an arc distance of 17.27 feet to a point which bears north

56°20' 08" west from the center of said 28.00 foot radius curve: thence north
33939'52" east a distance af 116.65 feet to the beginning of a tangent curve
concave to the west having a radius of 48.00 feet; thence northerly along the
arc of said curve through a central angle of 90°00'00" an arc distance of
75.40 feet to a point which bears north 33°39'52" east from the center of said
48 .00 foot radius curve; thence north 56°20'08" west a distance of 111.06 feet
to the beginning of a tangent curve concave to the east having a radius of
28.00 feet; thence northerly along the arc of said curve through a central
angle of 91°17'20" an arc distance of 44.61 feet to a point which bears north
55°02'49" west from the center of said 28.00 font radius curve; thence north
34°957'12" east a distance of 173.29 feet to a point of intersection with the
southerly right of way line of Beit Street; thence north 49°42'27" east a
distance of 78.69 feet to a point on the southerly 1ine of a 100.0 foot wide
Atchison, Topeka & Santa Fe Railway Company railroad right of way, said point
also being a point on a curve concave to the north having a radius of 1960.08
feet tre center of which bears north 22°00'00" east; thence easterly aiong
said 1¢60.08 foot radius curve and southerly railroad right of way 1ine
throught a central angle of 12°54'40" an arc distance of 441.69 feet to a point
wnich bears south 9°05'Z0" west from the center of said 1960.08 foot radius
surve; thence south 80°53'30" east a distance of 87/5.13 feet to a point of
intersection with the southerly right of way line of Harbor Drive, as said
tideland portions of Harbor Orive are now established as and for a public
street by the Documents of Conveyance on file in the 0ffice of the District
Cierk as Document No. 71; thence leaving said southerly rajlroad right of way
line and along the southerly right of way line of Harbor Drive south 66°47'43"
sast a distance of £3.7% feet:; thence south B5°37'28" east a distance of

as
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heginning of a tangent curve concave to the southwest having a radius of
1734.75 faet; thence leaving said southerly right of way line of Harbor Drive
%

southeasterly along the arc of said 1734.75 foot radius curve through a
rentral angle of 15°10°19" an arc distance of 459.36 feet to a point of

compound curve tha common radial of which bears north 24°14°'06" east; thence
=poutheasterly along the arc of a curve concave to the scuthwest having a
radius of 82.15 feet, through a central apgle of 49°40'01" an arc distance of

71.39 feet to a point of cusp, said point bears north 73°54'07" east From the
canter of said 82.35 foot radius curve; thence north 0°02'10" west a distance
of 62.77 feet to a point on a curve concave to the southwest having a radius
of 2600.00 feet the center of which bears south 20°05'06" west, said point
also lying on the said southerly right of way line of Harbor Drive; thence
southeasterly along said 2600.00 foot radius curve and along the southerly
right of way line of Harbor Drive through a central angle of 17°957'44" an arc
distance of 815.10 feet; thence south 51957'10" east a distance of 112.54
feet: thence south 51°23'57" east a distance of 30.28 feet to a point of
intersection with the Ordinary High Water Mark for the Bay of San Diego, as
said Ordinary High Water Mark is shown on map entitled "Map of the Lands
Transferred to the San Diego Unified Port District Pursuant to Chapter &7,
Statutes of 1962, lst £.S., Vicinity of San Diego Bay, San Diego County,
California", filed in the Office of the San Diego County Recorder May 28,
1976, as Miscellaneous Map No. 564, File No. 76-164686; thence leaving

said southerly right of way line of Harbor Drive and along said Ordinary High
Water Mark south 50°56'42" east a distance of 72.56 feet; thence south
57936'48" east a distance of 27.15 feet to a point of intersection with the
said southerly right of way 1ine of Harbor Drive; thence Jeaving said Ordinary
High Water Mark and along said southerly right of way lire of Harbor Drive
south 51923'57" east a distance of 67.18 feet; thence south 50°11'52" east a
distance of 381.94 feet; thence leaving said southerly right of way 1ine cof
Harbor Drive south 24°21'56" west a distance of 61.53 feet to a point of
intersection with a line that is parallel with and distant 8.60 feet northerly
from the boundary of the above described U.S. Naval Station; cthence along said
8.60 foot parailel line north 89°29'03" west a distance of 1103.19 feet to
point of intersection with the northerly prolongation of the above described
westerly boundary of the U.S. Maval Station; thence leaving said 8.60 foot
parailel line and along the said northerly prolongation and the westerly
boundary of the U.5. Maval Station south 0°20'57" west a distance of 210.54
feet to the TRUE POINT 0OF BEGIHNNING of Parcel MNo. 1, containing 3,446,327
square feet or 79.12 acres of tideland area.
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PARCEL NO. 2

Beginning at the above described Point A", said Poipt "A" 1ying on the above
described U.5. Fierhead Line north 56%20'08" west and distant 1283 _48 Faet
from Harbor Line Station No. 479, said Point "A™ also being the TRUE POINT OF
BEGINNING of Parcel No. 2; thence north 36°20'08" west along said U.S.
Pierhead Line a distance of 200.00 feet to a point hereinafter known and
designated as Point "B"; thepce leaving saijd U.S. Pierhead Line north
71°15'38" east a distance of 441.73 feet; thence north 56°20'08" west a
distance of 500.00 feet; thence south 71715"318" west a distance of 441.73 Faat
to a point of intersection with said U.5. Pierhead Line; thence along said
U.S. Pierhead Line north 56°20'08" west a distance of 756.65 feet to a point
of intersection with the easterly property line of an area now under lease to
Southwest Marine, Inc.; thence leaving said U.S. Pierhead Line and along said
easterly property line north 33°39'52" east a distance of 427.42 feet to a
point of intersection with the above described Parcel No. 1; thence leaving
said property line of Sguthwest Marine, Inc. lTeasehold ajong said Parcel No. 1
south 56°20'08" east a distance of 229.51 feet to the beginning of a tangent
curve concave to the north having a radius of 100.00 feet; thence easterly
along the arc of said curve through a central angle of 52°13'58" an arc
distance of 91.16 feet; thence north 71°925'54" east a distance of 471,27 feet;
thence south 84°44'54" east a distance of 122.40 feet; thence north 20°32'27"

east a distance of 62.22 feet; thence north 70°48'21" east a distance of 44.40
% feet: thence north 23°42'13" east a distance of 44_.70 feet; thence south

65955'29" east a distance .of 216.37 feet; thence south 23°C7'04" west a

distance of 44.65 feet: thence south 58°06'09" east a distance of 235.80 feet;
l thence south 36°38'30" west a distance of 280.78 feet; thence south 52°41'02"
cast a distance of 99.58 feet; thence north 66°34'17" east a distance of 38.40
feet; thence south 23°18'37" east a distance of 117.3: feet; thence south
66°27'25" west a distance of 40.85 feet; thence south 23°26'05" east a
distance of 34.97 feet; thence north 66°35'50" east a distance of 135.67 feet;
thence south 23°17'35" east a distance of 117.05 feet; thence south 66°50'(C4"
west a distance of 39.30 feet: thence south 21°32'06" east a distance of 35.09
feet: thence north 66°40'40" east a distance of 347.70 feet; thence south
230925'07" east a distance of 114.70 feet: thence south B&E®3G'00" west a
distance of 357.83 feet; thence south 11954'53%" east a distance of 33.16 feet;
thence north 75°59'06" east a distance of 50.70 feet; thence south 14°04'19"
east a distance of 176.96 feet; thence south 76°04'11" west a distance of
409.07 feet: thence south 18°25'23" east a distance of 23.14 feet; thence
south 71°15'38" west a distance of 209.49 feet to the TRUE POINT OF BEGINNING
of Parcel Mo. 2, contajning 1,112,046 square feet ar 25.53 acres of water
covered area.
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PARCEL NO. 3
Beginning at the True Pojnt of Beginning of the above described Parcsl No. 1,
said point also being the TRUE POINT OF BEGINNING of Parcel No. 3, and lying
on the above described westerly boundary of the U.5. Naval Statijen; thence
along sajd U.5. Naval Station boundary south 0°30'57" west a distance of

2728.56 feet; thence north 89°28'03" west a distance of 87.80 feet to Harbor
Lina Station No. 472 on the above described U.5. Bulkhead Line; thence
continuing along saia U.S. Naval Station boundary south 41°44'47" west a
distance of 1010.16 feet to Harbor Line Station No. 479 on the above described
U.S. Pierhead Line; thence leaving sa®d U.S. Naval Station poumaary and along
said U.5. Pierhead Line north 56°920'08" west a distance of 1013.74 feet to a
point of intersection with the most southerly line of the above described
Parcel No. 1; thence leaving said U.S. Pierhead Line and along said southerly
line of said Parcel No. 1 north 71°16'35" east a distance of 1317.71 feet;
thence south 89°30'26" east a distance of 300.07 feet; thence south 56°35'hR&"
east a distance of 25.90 feet; thence soutn B5°%3Z'59" east a distance of 12.80
feet; thence north 60°37'30" east a distance of 23.74 feet; thence south
89°29'03" east a distance of 7.24 feet to the TRUE POINT OF BEGINNING of
Parcel No. 3, containing 764,703 square feet or 17.56 acres of water covered
area.

PARCEL NO. 4

Beginning at Point "B" as described in the above Parcel No. 2, said Point "B"
1ying on. the above described U.S. Pierhead Line north 56°20'08" west and
distant 1488.48 feet from Harbor Line Station No. 479, said Point "B" also
being the TRUE POINT OF BEGINNING of Parcel No. 4; thence alcong the said U.S.
Pierhead Line north 56°20'N8" west a distance of 500.00 feet to a point of
intersection with said Parcel No. 2, thence leaving said U.S. Pierhead Line
and along saii Parcel No. 2 north 71°15'38" east a distance of 441,73 feet;
thence south 56°20'08" east a distance of 500.0G0 feet; thence south 71°15'38"
west a distance of 441.73 feet to the TRUE POINT OF BEGINNING of Parcel No. 4,
containing 175,200 square feet or 4.02 acres of water covered area.

The above described areas are those delineated on Drawing Mo. 021-022, Sheets
1, 2, and 3, dated 21 April 1994, and made a part of this agreement.
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SAN DIEGO UNIFIED PORT DISTRICT 52211
ORDINANCE 243

AN ORDINANCE AMENDING LEASE AGREEMENT
BETWEEN THE SAN DIEGO UNIFIED PORT DISTRICT
AND NATIONAL STEEL AND SHIPBUILDING COMPANY

The Board of Port Commissioners of the San Diegn Unified Port District
does ordain as follows:
Section 1. Thuar lease agreement dated 22 October 1991 berween the San Diego
Unified Port District and National Steel and Shipbuilding Company, a Nevada
@ cotporation, is hereby amended in ascordance with Agreernent tor Amendment nf Leuse,
Amendment No. 2, on file in the otiice of the Distnct Clerck.
Section 2. This ordinance shall take effect on the st day from its passuge by the

Bouard of Port Commissionery.

W
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ANCH I{"IR 26300 La Alameda; Suite 240
- ol Mission Viejo, California 92691
QEA &=Z Phane 949.347.2780

Fax 949.334. 9646
www.anchorgea.com

TECHNICAL MEMORANDUM

To: Mr. T. Michael Chee, NASSCO Date: May 26, 2011
From:  Michael Whelan, P.E., Anchor QEA, L.P. Project: 020196-01
Re: Technical Infeasibility of Slope Dredging Activides, San Diego Shipyard Sediment

Site, San Diego, California

This memorandum adds additional support to statements in the Design Technical Reporr
(DTR; Regional Water Quality Control Boards 2010) regarding the technical infeasibility of
dredging on slopes at polygons excluded from the remediation footprint in Tentative
Cleanup and Abarement Order R9-2011-01.

As stared in Secrion 33 of the DTR, it is technologically infeasible to dredge four Theissen
polygon areas (see D'TR, Table 33-6).! In particular, polygons NAO7, NAOB, NAZ3, and NAZ7
were described in the DTR as being technically infeasible for dredging because of the
presence and/or proximity of steep slopes and sheetpile bulkheads. As stated in the DTRK,
Section 33.1.4:

“The NAO7, NA08, NAZ3, and NA27 polygons all had technical infeasibility problems
associated with dredging. The NAO7 polygon is technically infeasible to dredge due
to stability concerns abour the sheetpile bulkhead on the shoreline and slope near the
floating dry dock sump. Any dredging in this area would drastically undermine the

slope as well as impacring the sheetpile bulkhead on the east side.

“The NADSB polygon is technically infeasible to dredge due to stability concerns about
the sheetpile bulkhead on the shoreline and slope near the floating dry dock sump.

Any dredging in this area would drastically undermine the slope as well as impacring

' MNotahly, polygans NAOT, NAOS, NA2Y, and NAZ7 were excluded from the remedial footprint for reasons in

addition 1o the fact that it is technologically infeasible 1o dredpe, as set lorth i Table 336 of the DTR.
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the sheerpile bulkhead on the east side. The east side of NAOS also supports the
structure of the gate at Ways 4. Any dredging in this area would drastically

undermine the slope as well as impacting the sheetpile bulkhead on the east side.

“The NAZS polygon is technically infeasible to dredge because dredging would affect
Pier 12, rhe tug boat pier, the rip-rap shoreline, as well as undermining the sediment

slope for the floating dry dock sump.

“The NA27 polygon is technically infeasible to dredge because the polygon is entirely
within the footprint of the floating dry dock sump. Dredging would significantly

undermine the slope.”

These four polygons are all uniquely situated at the project sitc in that each of them is at, or

adjacent to, a locarion with the following characteristics:

» Polygons NAO7, NAOS, and NA23 are directly adjacent to an existing bulkhead wall,
piiensupported waterside structure, and/or armored shoreline.

. Polygcms NAO7, NAOS, and NA23 encompass relatively steep slopes, inclined at up to
approximately 3H:1V, which is near the estimated maximum natural angle of repose
of the surficial sediments at this project site.” Polygon NA27 is situated at the bottom
of such a slope, as it borders both NAQ7 and NAZ3.

o The steep slope areas at polygons NAO7, NAOS, and NAZ23 are relatively prolonged,
covering 30 to 40 feet of vertical relief, making them among the highest in relief of
any siopes at the shipyard site.

» The steep slopes at polygons NAO7, NAO8, and NAZ3 begin immediately adjacent to
the bulkhead wall, pile-supported structures, and armored shorelines, leaving little to
no room in which to establish a stabilizing offset distance. In this context, a
stabilizing offset distance would constitute an area of undisturbed sediment between

the dredged area and the bulkhead wall, pile-supported structures, and/or armored

* The desigration 3H:1V indicates that for every 3 feet of horizontal ravel, the slope declines | vertical fool. The
term “angle ol repose™ indicates the steepest angle of descent:n slope can be at relative to the horizontal plane
without material on the slope face slidimg down the slope:



Mr. T. }l]:_:' ::_: |__'!'||_|'
May 24, 2017

Page 3

shoreline, intended to prevent dredging from affecting the structural integrity of the

bulkhead wall, pile-supported structures, and armored shoreline.

Refer to Figure 1 for a depiction of these polygon areas and the features that affect their

feasibility for remediation.

Owing ro these unique geometric aspects, the four polygons cited above are particularly
problematic for remedial action. In order to maintain overall slope stability, dredging on any
part of the steep slopes (at polygons NAO7, NAOR, and NAZ23) or at the bottom of such slopes
(at polygon NA23) needs to be accompanied by dredging to a similar extent all the way up to
the slope; otherwise, undredged areas above would quickly collapse into dredged areas
below. This requires that the top of the slopes be dredged as well. Since the tops of the
slopes are adjacent to structures and/or slopes, removal of material would lessen the stability
of these features. which would require significant structural improvements to avoid
catastrophic collapse of these features. Elsewhere on the project site, such a scenario can be
mitigated by installing a rock buttress alongside the structure of slope, so that it will not be
undermined or weakened (Moffat and Nichol 2002). At polygons NAQ7, NAOS, and NA23,
however, there is limited to no room in which to add such a feature, and situating one at the
top of a dredged slope would likely be unstable due to the fact that there is insufficient room
to maintain a stabilizing offset distance. Therefore, there is limited ability to counteract the

destabilizing influence of dredging along the adjoining features at these polygons.

Furthermore, this issue applies to not just the slopes at polygons NA(7, NAOS, and NAZS, but
also to polygon NA27, which is immediately adjacent to the base of the slopes of NAO7 and
NAQ8. Consequently, dredging wirhin polygon NAZ27T is subject to the same limirations as
the dredging of polygons WAO7 and NAOS8; namely, dredging the base of the slope
destabilizes the stability of the adjacent slope areas, which in turn leads to concerns for
structural stability at the top of these slopes. (Note that the remedial action in polygon NAO6
is Jess of a concern, despite this being a sloping area, because there is sufficient room for an

offset between the top of the dredging slope and the adjoining structures.)
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As is stated in the DTR, the NA27 polygon has an additional limitation on dredging, due to
the fact the NASSCO dry dock 1s permanently positioned over this polygon (and the
adjoining NA28 polygon). These areas comprise the deepened sump that is necessary for dry
dock operation and admirttance of vessels. The dry dock structure is permanently situated

over this sump area and, therefore, poses a direct obstruction ro dredging operations beneath.

In conclusion, it is our reasoned opinion that dredging polygons NAOT, NAOS, NAZS, and
NAZT7 would be technically infeasible based on the considerations set forth above. The
combination of steep slopes and immediately adjacent shoreline slopes and structures hinders

the shipyard’s ability to include protective offsets and stabilizing features for these elements.

REFERENCES

Moffat and Nichol, 2002. Review of Impacts to Waterfront Structures Subjected to Variable
Dredging Depths, NASSCO, San Diego, California. Final Report. Prepated for
National Steel and Shipbuilding Company, August 2002.

Regional Water Quality Control Boards (Water Boards), 2010. Draft Technical Report for
Tentative Cleanup and Abatement Order No. R9-2011-0001 for the Shipyard
Sediment Site, San Diego Bay, San Diego, California. September 15, 2010.
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PROOF OF SERVICE

[ am employed in the County of San Dicgo, State of Californiu. [ am over the age of 18
years and not a party to this action. My business address is Latham & Watkins LLP, 600 West

Broadway, Suite 1800, San Diego, CA 92101-3375.

On May 26, 2011, [ served the following document described as:

1. COMMENTS ON THE SAN DIEGO REGIONAL WATER QUALITY

CONTROL BOARD CLEANUP TEAM’S SEPTEMBER 15. 2010

TENTATIVE CLEANUP AND ABATEMENT ORDER NO. R9-2011-0001,
DRAFT TECHNICAL REPORT, AND SHIPYARD ADMINISTRATIVE

RECORD

by serving a true copy of the above-descnibed document in the following manner:

BY ELECTRONIC MAIL

Upon written agreement by the parties, the above-described document was transmitted via

electronic mail to the parties noted below on May 26, 2011.

Raymond Parra

Senior Counsel

BAE Systerns Ship Repair Inc.
PO Box 13308

San Diego, CA 92170-3308
raymond.parra@baesystems.com
Telephone: (619) 238-1000+2030
Fax: (619) 239-1751

Christopher McNevin

Attorney at Law

Pillsbury Winthrop Shaw Pittman LLP
725 South Figueroa Street, Suite 2800
Los Angeles, CA 90017-5406
chrismenevini@pillsburylaw .com
Telephone: (213) 488-7507

Fax: (213) 629-1033

Christian Carrigan

Senior Staff Counsel

Office of Enforcement. State Water
Resources Control Board

P.O. Box 100

Sacramento, CA 953812-0100
ccarrigani@waterboards.ca.gov
Telephone: (916) 322-3626

Fax: (916) 341-5896

Michael McDonough
Counsel
Bingham Mc¢Cutchen LLP
3355 South Grand Avenue, Suite 4400
Los Angeles, CA 90071-3106
michael.medonoughia bingham.com
Telephone: (213) 680-6600

Fax: (213) 680-6499

Brian Ledger
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BY ELECTRONIC MAIL

7  Upon written agreement by the parties, the above-described document was transmitted via
electronic maul to the parties noted below on May 26, 2011.

BY HAND DELIVERY

e e— e &
9 Iam familiar with the office practice of Latham & Watkins LLP for collecting and processing

documents for hand delivery by a messenger courier service or a registered process server.

10 | Under that practice, documents are deposited to the Latham & Watkins LLP personnel
responsible tor dispatching a messenger courier service or registered process server for the

11 | delivery of documents by hand in accordance with the instructions provided to the messenger
courier service or registered process server; such documents are delivered to a messenger courier

12 service or registered process server on that same day in the ordinary course of business. 1 caused
a sealed envelope or package containing the above-described document and addressed as set

I3 | forth below in accordance with the office practice of Latham & Watkins LLP for collecting and

i processing documents for hand delivery by a messenger courier service or a registered process
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