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INTRODUCTION

Opper & Varco represents Star & Crescent Boat Company, a California corporation
(“S&C Boat™), in this matter. In the Tentative Cleanup and Abatement Order (“TCAO”)
dated September 15, 2010, the California Regional Water Quality Control Board, San Diego
Region (“Water Board”) named S&C Boat as a “discharger” in the San Diego Bay Shipyard
Sediment case.

The Water Board bases its determination on the presumption that S&C Boat is a
corporate successor-in-interest to the San Diego Marine Construction Company (“SDMCC™),
which is alleged to have contributed to pollution by way of discharges from its shipyard
facility between 1914 and 1972. The Draft Technical Report (“DTR”) Finding 5 identifies
this is the basis upon which the Water Board seeks to impose liability for part of the
environmental cleanup on S&C Boat. The DTR findings and discovery responses provided
by the Water Board demonstrate that the successor-in-interest theory is the Water Board’s
sole basis for conferring the “discharger” designation upon S&C Boat.

As detailed herein, however, S&C Boat does not meet the basic legal requirements that
must be established in order to assign successor-in-interest liability with respect to SDMCC.
S&C Boat is a distinct entity that, as a matter of law, is not liable for contamination allegedly
caused by SDMCC. There is no other basis of liability alleged. Thus, S&C Boat is not liable
in this matter. The TCAO should be revised to remove reference to S&C Boat as a
respon31ble party, and S&C Boat’s designation as a “dlscha.rger sho'uld be rescinded.

COMMENT I :

Star & Crescent Boat Com pany is Not a Successor to
San Diego Marine Construction Company

(See TCAOQ Paragraph 5, “Accordingly, Star & Crescent is the corporate successor of
‘and responsnble for the conditions of pollution or nuisance caused or permltted by San
Dlego Marme Constructlon Company.”)

(See DTR Fmdmg 5, “Accordmgly, Star & Crescent is the corporate successor of and
responsible for the conditions of pollution or nuisance caused or permitted by San
Diego Marme Construction Company” ) '

S&C Boat was 1ncorporated in 1976. Throughout its entire hlstory, its business has
been to run harbor excursions in and around the San Diego Bay. Its shore operations have
always taken place north of the San Diego—Coronado Bay Bridge (the “Bridge”). S&C Boat
never leased or used the Shipyard Sediment Site south of the Bridge. S&C Boat has no direct
connection — nor has any direct connection ever been alleged by the Water Board — to the
contamination at the Shipyard Sediment Site. The question at issue is whether S&C Boat is
indirectly responsible for contamination at the Shipyard Sediment Site due to an alleged
relationship with SDMCC. The following facts and legal argument establish that it is not.
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L. Factual Backeround

a. SDMCC Corporate History

Captain Oakley J. Hall was a prominent businessman who was the sole shareholder of
SDMCC until his death in 1967." Captain Hall’s SDMCC empire had three divisions: the
Marine Division, the Boat Division, and the Investment Division.> The Marine Division
represented 86.7% of SDMCC's revenue.’ It did ship repair for Navy and tuna boats.* From
1915 until 1972, this Marine Division occupied the 19.2 acre shipyard site located at the foot
of Sampson Street in San Diego, south of the San Diego-Coronado Bay Bridge (the
“Shipyard Sediment Site”). Contamination at the Shipyard Sediment Site i is the basis of this
Water Board action.

.SDMCC'S second division, the Investment Division, owned a building in downtown
San Diego at 201 West Broadway and had several other real and personal assets.” The
Investment Division owned and operated various assets and businesses until its dissolution in
1991.°

SDMCC’s third division, the Boat Division, was commonly known as Star and
Crescent Boat Company.” This Star and Crescent Boat Company was not a separately
incorporated entity, but only operated as a division of SDMCC. * It was clear to the San
- Diego Unified Port District (“Port District”) at this time that the Boat Division was operating
as a division of SDMCC, and not as a separate corporate entity.” The Boat Division
operated a commercial towing and harbor excursion business and ran the Broadway gift shop
from leased space along Harbor Drive between the Broadway and B-Street piers north of the
San Diego-Coronado Bay Bridge.” When Captain Hall died in 1967, the assets of the Boat
Division included three harbor excursion vessels, four commercial tugboats, and ten assorted
barges.”! The Boat Division of SDMCC is not the desxgnated party and is not the entity that
submits thls comment letter today ‘

! United States Tax Court’s opinion in Estate of Oakley J. Hall, Deceased, Southern California First National
Bantk, Executor v. Commissioner of Internal Revenue (1975) (attached as Exhibit 1), p. 1.

2 See Exhibit 1, p. 1.

* See Exhibit 1, pp 1-2.

* See Exhibit 1, p. 1.

3 See Exhibit 1, p. 8.

¢ See Exhibit 15.

7 See Exhibit 1, p. 3.

*In 1925, Captam Hall incorporated an entity called Star and Crescent Boat Co. ‘but dissolved that corporation
in 1957. Articles of Incorporation of Star and Crescent Boat Co. filed with the California Secretary of State on
March 30, 1925 (attached as Exhibit 2); Certificate of Winding Up and Dissolution of Star and Crescent Boat
Co. filed with the California Secretary of State on June 13, 1957 (attached as Exhibit 3). .

® Port District Inter-Staff Commumcatlon, dated April 14, 1972 (attached as Exhibit 7).

10 See Exhibit 1, p. 3.

"' See Exhibit 1, p: 3.
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i SDMCC’s Lease of the Shipyard Sediment Site

SDMCC’s Marine Division leased the Shipyard Sediment Site from 1915 until 1972.
Beginning in 1915, SDMCC leased the Shipyard Sediment Site, first from the City of
San Diego, then from the Port District.'*® On December 3, 1968, SDMCC and the Port
District entered into their final lease for the Shipyard Sediment Site, which was a five-year
lease with an option to extend the lease for nine additional five-year terms."

- Campbell Industries purchased SDMCC’s interest in the Shipyard Sediment Site in
1972, paying $4.6 million in total consideration.” On June 26, 1972, the Port District
accepted SDMCC’s surrender of its lease for the Shipyard Sediment Site."® Thereafter,
Campbell Industries secured a new lease for the Shipyard Sediment Site. Thus, after 1972,
SDMCC had no leasehold interest in, or any operations at, the Shipyard Sediment Site.

ii. SDMCC Becomes Star & Crescent Investment Company

After surrendering the Shipyard Sediment Site lease in 1972, SDMCC amended its
Articles of Incorporation and changed its name to Star & Crescent Investment Co.
(“Investment Co.”)."” Investment Co. continued to operate the Boat Division, which ran the
harbor excursion business on the San Diego Bay. Additionally, Investment Co. operated
many other businesses, including the Lake Mead Ferry Service, Las Vegas Baggage Service,
and Lasco Truck Rental & Equipment Co., and consuiered opemng and operatmg a furniture
stripping business."®

~In 1976, four years after SDMCC, now ' Investment Co;,' sold the ship building
business to Campbell Industries and surrendered its lease for the Shipyard Sediment Site,
Investment Co. transferred the assets of its harbor excursion business to a new corporation,
S&C Boat. After the sale of these harbor excursion assets (the Boat Division) to S&C Boat,
Investment Co. continued to operate its diverse group.of buSinesses, including’ the Lake
Mead Ferry Service, the Las Vegas Baggage Service, and Lasco Truck Rental & Equipment
Co. Over 15 years after selling the harbor excursmn assets to S&C Boat, Investment Co.
dlssolved in 1991 ” : :

1 The Port District statutonly assumed responsibilities for, as trustee and inherited the tidelands leases from, the
City of San Diego in February 1963. (See First Amended Cross-Clalms of the Port Dlstnct, filed February 25,

2010, at § 73 (attached as Exhibit. 4)y

13 SDMCC Leases from 1915 through 1959 (attached as Exhibit 5).

" SDMCC Lease dated December 3, 1968 (attached as Exhibit 6).

1% See Exhibit 1, p. 8.

16 Surrender of Port Lease, dated July 14, 1972 (attached as Exhibit 8), and Port District Ordmance Acceptmg
Surrender of Lease from SDMCC (attached as Exhibit 9).

1" Certificate of Amendment of Articles of Incorporation (attached as Exhibit 10). '

% Investment Co.’s minutes for its annual meeting of stockholders on Deécember 23, 1977 (attached as Exhibit
11); Investment Co.’s resolutions following its July 7, 1978 meeting {attached as Exhibit 12); Investment Co.'s
written consent of June 8, 1979 (attached as Exhxblt 13); and Investment Co.'s written consent of March 9 ]981
(attached as Exhibit 14).

® Investment Co.’s Certificate of Election to Wind Up and Dissolve, Certificate of Dissolution, and T ax
Clearance Certlﬁcate, filed on December 23,1991 (attached as Exhibit 15) PR
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b.  S&C Boat Corporate History

In April 1976 a new corporation was formed by the name of Star & Crescent
Company, a California corporation (“S&C Boat”).*® The formation and incorporation of
S&C Boat occurred four years affer SDMCC surrendered its Shipyard Sediment Site lease.
Immediately following the filing of its Articles of Incorporation, S&C Boat voted to issue
1,500 shares of stock. * S&C Boat then voted to purchase specified assets and assume
specified liabilities of the harbor excursion business from Investment Co.”? The purchase
price for the harbor excursion business assets was 1,500 shares of S&C Boat stock with a fair
market value of $718,825.53.2 The transferred assets included leases for properties
associated with the harbor excursion business, none of which included the Shipyard
Sediment Site.*

Six harbor excursion boats were listed among the assets transferred to S&C Boat, as
well as two floats, two vehicles, and the right to use the name “San Diego Harbor
Excursion.” As only specified harbor excursion business assets and liabilities were
purchased by S&C Boat, none of the transferred assets or liabilities had any relation to the
former operations at the Shipyard Sediment Site. The assets transferred, less outstanding
liabilities, were valued at $719,825.83.%

Also among the assets listed and transferred to S&C Boat were four leases with the
San Diego Unified Port District: two leases for 570 Harbor Drive (dated March 26, 1976 ¥
and August 21, 1973), a B Street P1er lease dated March 26, 1976, and a lease ‘dated January
2,1976 7 for a ‘building : and space west of Harbor Drive between the Broadway and B street
piers, all properties associated ‘with the harbor excursion business, and all north of the
Bridge.” The leases transferred from Investment Co. specifically recognize ‘the lessee ds
“Star and Crescent Boat Co., a division of Star and Crescent Investment Co., a corporation.™"
None of the transferred leases relate to the Shipyard Sediment Site, as. SDMCC/Investment
Co. had surrendered that lease four years earlier. Following the transfer of leases to S&C
Boat, new leases were entered 1nto between S&C Boat and the Port District. Those leases
specifically recogmzed the lessee as “Star and Crescent Boat Co., a California corporation.”

2° Artlcles of Incorporation of S&C Boat, ﬁled on April 7, 1976 (Exhiblt 16)
Mmutes of Meeting of Board of Dlrectors of S&C Boat dated Apnl 9 1976 (attached as Exhlblt 17).
2 See Exhibit 17. )
3 See Exhibit 17.
# See Exhibit 17.
% See Exhibit 17.
% See Exhibit 17.
%7 Tideland Use and Occupancy Penmt dated March 26, 1976 (attached as Exhibit 18). =
2 Tideland Use and Occupancy Permit dated March 26, 1976 (attached as Exhibit 19).
 Tideland Use and Occupancy Permit dated January 2, 1976 (attached as Exhibit 20).
%0 See Exhibits 17-20.. :
*! See Exhibits 18-20..
*2 See Exhibits 8-and 9
¥ Lease dated January 17, 1978 (attached as Exhlbxt 21)
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It is clear from the lease history that the Port District understood that the Boat Division called
Star and Crescent Boat Company and the corporation S&C Boat were two distinct and
separate entities, requiring separate leases.

Almost immediately, Investment Co.’s 1,500 shares of S&C Boat stock were
transferred to Stephen P. Carlstrom, Judy Hall, and Janet Miles, who each received 500
shares.**  Under the terms of the applicable stock sale agreement, these three individuals paid
$765,400 to purchase this stock,” and the payments were made from S&C Boat dividends
until paid in full in 1981 In 1983, Judy Hall sold her 500 shares in S&C Boat back to S&C
Boat for $400,000.

In 1984, San Diego Harbor Excursion acquired all outstanding stock in S&C Boat
from the two remaining shareholders, and in 1986, San Diego Harbor Excursion merged with
S&C Boat.*® None of the current S&C Boat shareholders, Arthur E Engel, Herbert G. Engel
and David Engel, have any relationship with Investment Co., Stephen P. Carlstrom, Judy
Hall, and/or Janet Miles.*® Moreover the current sharcholders of S&C Boat had no affiliation
with either SDMCC, Investment Co., or any of their officers, directors or shareholders.*

From 1976 to the present, S&C Boat’s operations have been limited to the operation
~ of a harbor excursion business, which operates not at the Shipyard Sediment Slte but at
dlfferent Iocatlons along the San DngO Bay, all north of the Bridge.

. Legal and Factual Analysis Demonstrates that S&C Boat Fails to Meet Any of
the Tests that Establish Comorate Successor Liability.

As mdlcated above there i is no allegatlon or ﬁndmg by the Water Board that S&C
Boat is dlrectly responsxble for the Shlpyard Sediment Site contamination. The only issue at
hand is whether corporate successor liability law can be said to estabhsh such indirect
llablllty F or the reasons stated below, it cannot.

3 Shareholder certificates for S&C Boat dated October 26, 1976 (attached as Exhibit 22).

32 Minutes of Special Meeting of Shareholders and Directors of S&C Boat dated October 26, 1976 (attached as
Exhibit 23); and Shareholders’ Agreement and Stock Redemption Agreement of S&C Boat dated September 21,
1977 (attached as Exhibit 24).

% Minutes of Speclal Meeting of Directors of S&C Boat dated May 6, 1977 (attached as Exhlblt 25), Minutes of
a Meeting of the Board of Directors of S&C Boat dated May 18, 1977 (attached as Exhibit 26); Minutes of a
Meeting of the Board of Directors of S&C Boat dated June 28, 1977 (attached as Exhibit 27); Minutes of a
Meeting of the Board of Directors of S&C Boat dated December. 14, 1977-and Memorandum to Stockholders,
dated December 12, 1977 (attached as Exhibit 28); S&C Boat Minutes of Board of Directors Meeting dated
September 19, 1979 (attached as Exhibit 29); and S&C.Boat Minutes of Board of Directors Meeting dated
March 4, 1981 (attached as Exhibit 30).

T8&C Boat ‘Minutes of the Board of Directors Meeting, dated February 28, 1983 (attached as Exhibit 31).

% Agreement’ of Merger Between San Diego- Harbor Excursions, Inc. and S&C Boat and Améndment and
Restatement of Atticles of Incorporatlon of S&C Boat, filed December 24, 1986 (attached as Exhibit 32).
**Deposition of George Palermo, President of S&C Boat, dated ‘February 22, 2011, pp. 67-68, 83-86, 110
(relevant pages attached as Exhibit 36).

“ See Exhibit 36, pp. 48, 67-68, §5-86, 110..
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First, the corporate facts evidenced above show that S&C Boat is a distinct legal
entity that is not related to SDMCC in the manner alleged by the Water Board. Second, S&C
Boat does not bear liability under any of the legal tests for corporate successor liability.

The general rule governing successor liability provides that where a corporation
purchases, or otherwise acquires by transfer, the assets of another corporation, the acquiring
corporation does not assume the selling corporation’s debts and liabilities. (Ray v. Alad
Corp. (1977) 19 Cal.3d 22, 28.) California courts have identified specific situations in which
an entity may be held liable as a succéssor-in-interest for another's debts and liabilities. Such
successor liability will enly attach where: (a) the purchaser expressly or impliedly agrees to
assume the other's debts and liabilities; (b) a transaction amounts to a consolidation or
merger of the two corporations; (¢) the purchasing corporation is merely a continuation of the
selling corporation; or (d) the transaction is entered into fraudulently to escape liability for
debts. (Ortiz v. South-Bend Lathe (1975) 46 Cal.App.3d 842, 846, disapproved on other
grounds in Ray, supra, 19 Cal.3d at 34 Franklm v. USX Corp., (2001) 87 Cal.App.4th 615,
621 )‘1

a. S&C Boat Only Assumed Specific SDMCC/Investment Co. Liabilities.

Under Ortiz, the first situation in which an entity may be held liable for a
predecessor’s debts and liabilities is if the purchaser expressly or mlphedly agrees to assure
all of the other’s debts or liabilities. There is no €XpIess or implied agreemient that S&C Boat
would assume all the liabilities incurred by SDMCC/Investment Co. prior to the purchase of
the harbor excursion business assets. To the contrary, the corporate minutes and all related
documents clearly set forth exactly ‘which assets and which liabilities S&C Boat was
puichasing. 2. None of the assets nor any of the liabilities were related to. erther the
shrpbulldmg busmess or the Shlpyard Sediment Site.”

There ‘is no evidence that S&C Boat ever impliedly agreed to assume Investment
Co.’s debts or liabilities, either. In fact, the evidence is quite to the contrary; the purchase by
S&C Boat was strictly limited to the assets of the harbor excursion business and specified
hmlted liabilities. Investment Co. continued to own and operate its many other diverse
assets, and continued to be responsible for the debts and liabilities associated therewith, after _
selhng the harbor excursion assets to S&C Boat and for many years thereafter.* As a matter
of law, siiccessor-in-interest liability cannot be established under the first situation identified
in Ortiz.

4 Te ﬁnal situation in whrch an entlty may be- held liable for a successor-in-interest's debts and lnabllmes is
when a person has been injured by the predecessor's product, the “product line successor” rule, articulated in.
Ray, supra, 19 'Cal.2d 22. There are no grounds for imposing this “product line successor” rule here, as the
“sroduct line Successor” rule only applles to manufacturers, of whlch S&C Boat is not.
*° See Exhibit 17.
* See Exhibit 17.
# See Exhibit 17 and Exhibits 11-14.
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.

b. S&C Boat Never Consolidated or Merged with SDMCC/Investment Co.

The second situation in which an entity may be held liable for a predecessor’s debts
and liabilities under Ortiz is if a transaction amounts to a consolidation or merger of the two
corporations. There was no transaction between S&C Boat and Investment Co. that amounts
to a consolidation or merger of the two corporations.

The 1976 purchase of the harbor excursion assets and assumption of related liabilities
by S&C Boat did not amount to a consolidation or merger. As described in Ray, the
“consolidation or merger” theory “has been invoked where one corporation takes all of
another's assets without providing any consideration that could be made available to meet
claims of the other's creditors or where the consideration consists wholly of shares of the
purchaser's stock which are promptly distributed to the seller's shareholders in conjunction
with the seller's liquidation.” (Ray, supra, 19 Cal.3d at pages 28-29, citations omitted,
emphasis added.) Satisfaction of several elements is necessary to establish such a
“consolidation or merger”: (i) all of the Seller’s assets must be sold; (ii) consideration must
be inadequate, in that no consideration is made available to meet claims of other creditors;
(iii) consideration consists wholly of shares of the purchaser’s stock; (iv) those share are
immediately distributed to the seller’s shareholders; and (v) the seller must then be
liquidated. Each of these five elements must be shown to establish a consohdatlon or merger.
These are not the facts before us here.

_ The TCAO at paragraph 5 (page 4), and the DTR, in Fmdmg 5 (page 5- 1) state that
“Star & Crescent Investment Co. (fonnerly San’ Dlego Marine Construction” Company)
transferred all of its assets and liabilities to [S&C Boat]” (emphasis added). This statemérit
forms the basis for all claims alleged by the Water Board against S&C Boat, and is fatally
maccurate

As rioted above, S&C Boat did not acquire all of SDMCC/Investment Co.’s assets,”
which is an essential element for successor 11ab1]1ty under this theory., The assets purchased
by S&C Boat were specifically enumerated in the corporate documents.* Moreover,
Investment Co. did not liquidate following the sale of its harbor excursion assets to S&C
Boat, but rather it continued to function as' a separate entity, operating other businesses
separate and apart from S&C Boat mcludmg, but not limited to, the Las Vegas Baggage
Semce, Lasco Truck Rental and Lake Mead Ferry Service, and was” exploring_other
business opportunities:*” None of the assets or liabilities of these other business entities were
sold to S&C Boat as part of this 1976 harbor excursion transaction.® Thus S&C Boat did .
not take alf of Investment Co.’s assets when it purchased the harbor excurswn busmess, and
nelther did Investment Co. liquidate following that sale.

 See Exhibits 11-14-and Exhlblt 17:
4 See Exhibit:17. : ,
91 See Exhibits 11-14.-

* See Exhibit 17.
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_ As discussed in detail in subsection (c) below, adequate consideration was paid for
PY : the assets purchased by S&C Boat from Investment Co. While the original consideration that
S&C Boat used to purchase Investment Co.’s harbor excursion assets was its own stock, this
stock was not distributed to Investment Co.’s shareholders in conjunction with its liquidation,
which is another required element of successor liability under this theory. Instead, less than
six months after the purchase, Investment Co. sold its S&C Boat stock to Stephen P.
Carlstrom, Judy Hall, and Janet Miles, who paid $765,400 for it. These three individuals
were not shareholders of Investment Co. Further, rather than being in conjunction with
Investment Co.’s liquidation, these shares were sold at a time that Investment Co. was
operating other businesses and 15 years before it was dissolved.*

Thus, the facts of this transaction between S&C Boat and Investment Co. show that

® the essential criteria for the “consolidation or merger” theory described in Ray are not met

here. -As a result, there is no ground upon which the Water Board can establish
successor-in-interest liability on S&C Boat under the second situation identified in Orfiz.

C. S&C Boat is Not a Continuation of SDMCC/Investment Co.

Under Ortiz, the third situation in which an entity may be held liable for a
predecessor’s debts and liabilities is if an entity is a “mere continuation” of the original
entity. This situation is obv1ously designed to prevent a corpordtion from escaping its debts
and liabilities by simply re-naming itself. In McClellan v. Northridge Park Townhome

® Owners Assn. (2001) 89 Cal.App.4th 746, 754, the court reaffirmed the rule that

corporatlons cannot escape liability by a mere ‘change of name or a shlﬁ of assets when and
where it i$ shown that the new corporatlon is, in reality, but a contmuatlon of the old.” ‘As is
shown below, S&C Boat’s purchase of Investment Co.’s harbor excursion business was not
merely a, name change or a shift of assets; instead Investmerit Co. continued in its existence,
operating its’other businesses for years thereafter. Further, the S&C Boat shareholders were

¢ different from those of Investment Co., and these shareholders paid adequate consideration to
Investment Co. for their S&C Boat stock “ S&C Boat carried on only the Investment Co.’s
harbor excursion business, acquiring no other assets or liabilities of Investment Co., Wthh
remamed viable and responsible for its own operations, assets, debts and liabilities.

® o Courts have descnbcd the criteria for applying successor—m—mterest 11ab111ty under a

mere continuation theory, holding that the party that asserts liability must be able to show
one or both of the following factual elements: (1) no adequate consideration was given for
the predecessor corporation’s assets and made available for the claims of its unsecured
creditors, and (2) one or more persons were officers, directors, or stockholders of both
o corporations. (Frdnklin, supra, 87 Cal.App.4th at 626-627.) Cases in which these criteria -
have been used to impose successor-in-interest liability involved ‘both the payment of
inadequate cash consideration and near complete identity of ownership, management or
dlrectorshlp after the transfer (See, e.g., Ray, supra, 19 Cal 3d at 29; Stanford Hotel Co. v.

® See Exhibits 22:24.
% See Exhibits 11-17.
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M. Schwind Co. (1919) 180 Cal. 348 [inadequate consideration and near identical

® ownership]; Higgins v. California Petroleum & Asphalt Co. (1898) 122 Cal. 373 [inadequate
consideration and substantially same ownership); Economy Refining & Service Co. v. Royal
Nat. Bank of New York (1971) 20 Cal.App.3d 434 [inadequate consideration and
substantially same ownership].

There is no evidence that S&C Boat paid inadequate consideration to Investment Co.
for the harbor excursion assets. “Before one corporation can be said to be a mere
continuation or reincarnation of another, it is required that there be insufficient consideration
running from the new company to the old.” (Maloney v. American Pharmaceutical Co.,
(1988) 207 Cal.App.3d 282, 287, quoting Ortiz, supra, 46 Cal.App.3d at 847.) “Inadequate
consideration is an ‘essential ingredient’ to a finding that one entity is a mere continuation of
® another.” (Katzir's Floor and Home Design, Inc. v. M-MLS.com, (9 Cir. 2004) 394 F.3d

1143, 1150-51.) Where an acquisition of assets occurs, there is a statutory presumption that

adequate consideration was paid. (Civ. Code §§ 1614; 1615) “The party asserting the theory

of successor liability bears the burden of establishing inadequate consideration.” (Jd. at

1151, citing Maloney v. American Pharmaceutical Co. (1988) 207 Cal.App.3d 282, 288,
® "~ which in turn cites Civ. Code §1615.)

Adequate consideration was paid by S&C Boat for the harbor excursion assets. The
value of Investment Co.’s harbor excursion assets transferred to S&C Boat was $805,332.13,
~ which was offset by $86,506.30 in liabilities that S&C Boat assumed in the 1976 sale.”" Six
® months later, Investment Co. soldits stock in S&C Boat for $765 400, which was compietely '
“repaid with interest over a five year period.”> Rather than paying inadequate consideration, .
the S&C Boat shareholders paid consideration which exceeded the amount that the assets and
liabilities were worth at the time, demonstrating that sufﬁcient consideration was paid. -

Second there was no complete identity of ownershlp, management or dlrectorshlp
between S&C Boat and Investment Co. The original directors of S&C Boat were Carole
Léchleitner, Monica Triplett, Kay Harpold, Gail Lary, Jacqueline Rhodes, and Dorine
Schamens.” At the first meeting, these directors resigned and were replaced by Stephen P.
Carlstrom, Raleigh Miles, Judy Hall, Janet Miles, Kenneth Beiriger, and O.J. Hall, Jr.* O.J.
Hall, Jr. served as president for less than six months, until Investment Co.’s stock in S&C
® Boat was sold to Stephen P. Carlstrom, Judy Hall, and Janet Miles.® At that point, O. 1. Hall
Ir. resigned from the S&C Boat board and Mr. Carlstrom beca.me presxdent 6

L
5! See Exhibit 17.
%2 See Exhibits 23-30.
: %3 See Exhibit 16,
® * See Exhibit 17.
% See Exhibit 23,
% See Exhibit 23,
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There was admittedly some overlap between the two corporations: Q.J. Hall, Jr. (who
was president and on S&C Boat’s board for six months) was president of the Investment Co.
and an Investment Co. director for many years,” and Kenneth Beiriger was an Investment
Co. director while serving as an S&C Boat director.® Neither ever owned any S&C Boat
shares.® Such minimum level of overlap alone is not sufficient to impose liability here.

In Franklin, the court declined to impose successor liability for personal injuries on a
corporation in which “only a single person with minimal ownership interest in either entity
remained as an officer and director.” (Franklin, supra, 87 Cal.App.4th at 625, 627.) As was
recently noted in a case examining successor liability issues under the “mere continuation”
theory:

[I]t is not dispositive that some of the same persons may serve as officers
or directors of the two corporations. The relevant inquiries are whether the
two corporations have preserved their separate identities and whether
recourse to the debtor corporation is available.

(CenterPoint Energy, Inc. v. Superior Court (2007) 157 Cal.App.4th 1101, 1121 (citation
omitted).)

S&C Boat and TInvestment Co. preserved thelr seéparate ldentltles in many ways.
Investment Co. collected from S&C Boat’s shareholders regular payments plus occasional
accelerated payments untll these shareholders had paid the $765,400 plus interest they agreed
to pay to purchase their S&C Boat stock.* Durmg this same time frame, Iuvestment Co.
operated a vanety of other businesses which were completely unrelated to S&C Boat’s
harbor excursion business. 81 Recourse to Investment Co. was avallable wh11e 1t ran 1ts own
businesses from 1976 unt1l it dlssolved in 1991.° &

, The fact that one non-shareholdmg director served on both corporate boards here does
not determiné¢ the issue, because the crucial inquiries for this “continuation” prong are
whether adequate consideration was paid and whether the entities preserved their separate
identities. As described above, adequate cash consideration was paid for Investment Co.’s
harbor excursion assets, and S&C Boat and Investment Co. both maintained their separate
identities after the sale of assets. S&C Boat was not a mere contmuatlon of Investment Co.,
despite the fact that one non-shareholding director served on both entities’ boards. As a
result, successor-in-interest liability on S&C Boat under the third situation identified in Ortiz
cannot be established.

37'See Exhibits 10 and 15.

** See Exhibits 11-14; 17; and 31

%% See Exhibit 22. :

% See Exhibits 23-30.

¢l Qee Exhibits 11-14.

€2 See Exhibits 11-14 and Exhlblt 17.
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d. No Fraudulent Transfer Qccurred.

The final situation described in Ortiz in which an entity may be held liable for a
predecessor’s debts and liabilities is if the transaction is entered into fraudulently to escape
liability. There is no evidence that S&C Boat purchased Investment Co.’s harbor excursion
business in order to allow Investment Co. to fraudulently escape any debts or liabilities.
Quite to the contrary, Investment Co., following the sale of the harbor excursion assets to
S&C Boat, continued to operate its many and diverse other businesses, holding itself out as a
separate entity. As a result, successor-in-interest liability on S&C Boat cannot be established
under the fourth situation identified in Ortiz.

- For the reasons herein stated, there is no legal basis upon which successor-in-interest
liability can be attributed to S&C Boat for the pollution allegedly caused by SDMCC. As
such, the Water Board must amend its TCAQ to remove reference to S&C Boat.

III. The Water Board Has Alleged No Other Basis for Imposing Liability on S&C
Boat.

The Water Board’s entire basis for naming S&C Boat a “discharger” rests upon the
successor-in-interest theory. It has alleged no other facts that indicate there is any other basis
by which liability can be asserted. Due to the fict that S&C Boat was not a successor-in-
interest to SDMCC/Investment Co., and there is no other alleged basis for llablhty, the Water
Board has no foundatlon for imposing liability on S&C Boat.

As descnbed above, the TCAO and DTR specrfy that the Water Board’s theory of
liability as to S&C Boat is that it is liable as a SUCCESSOT to SDMCC.® Further, the Water
Board’s responses to discovery demonstrate that its entire basis for liability rests upon the
successor-m—mterest theory. It has provided no documents or evidence to support that
theory, | however and cannot prov1de such evidence because it does not exist.

a. Written Dlscovery Shows that the Water Board Has No Theory of
Llablhty Asrde from the Corporate Successor-m-lnterest Theory.

In response to writtén requests for discovery propounded by S&C Boat, the Water
Board provided responses verified by David Barker, the Branch Chief of the Surface Waters
Basins Branch and a Supervising Water Resource Control Engineer at the Water Board:
Those responses identified no facts giving rise to any theory of liability based on anything
but successor-in—ir_rtorest theory. ,

For example, in its response to the Special Interrogatory in which S&C Boat asked
the Water Board to “identify all facts in support of the contention . . . that ‘Star & Crescent
Boat Company . . . caused or permitted the discharge of waste to the Shipyard Sediment Site
resulting in the acctunhlation of waste in the marine sediment,”” the Water Board responded

® See TCAO, paragraph 5 at p. 4; DTR Finding 5 at . 5-1.
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by referencing sections of Chapters 5 and 6 of the DTR.* The sections contain no facts that
support a theory of liability aside from a successor-in-interest theory.

Additionally, in its response to the Special Interrogatory in which S&C Boat asked
the Water Board to “identify all facts in support of the contention...that ‘Star & Crescent is
the corporate successor of and responsible for the conditions of pollution or nuisance caused
or permitted by San Diego Marine Construction Company,”” the Water Board responded by
referencing sections of Chapters 5 and 6 of the DTR.® Again, these sections contain no facts
that support a theory of liability aside from a successor-in-interest theory. Thus, all
allegations that the Water Board asserts against S&C Boat are based upon this defective
successor in interest theory, which does not apply in this instance.

b. Depositions Show that the Water Board Has No Theory of Liability Aside
from the Corporate Successor-in-Interest Theory.

The Water Board’s written discovery responses identified Water Board employees
David Barker and Craig Carlisle among the witnesses with knowledge of the facts supporting
the allegation that S&C Boat caused or permitted the discharge.®® Its responses identified
Water Board employees David Barker and Craig Carlisle among the witnesses with
knowledge of the facts supporting the allegation that S&C is the corporate successor of
SDMCC.?” As a result, S&C Boat participated in the depositions of Mr. Barker and Mr.
Carlisle. In response to questions posed in deposition by counsel for S&C Boat, neither Mr.
Barker nor Mr. Carlisle identified any evidence that supports S&C Boat’s liability on any
basis other than the alleged successor-in-interest theory which i is rebutted above

Spec1ﬁca11y, Mr. Carlisle stated that he was aware of no other basis — a51de from the
allegation based on corporate liability — by which S&C Boat would be'a responsxble party for
the discharge.® Mr. Carlisle also stated that he had seen no document that purported to
eviderice the transfer of all assets and liabilities from Investment Co. to S&C Boat g wh1ch
Would be the lynchpin of a successor-m-lnterest argument

. During deposmon Mr. Barker informed S&C Boat’s counsel that all the documents
related to SDMCC that he reviewed were in the administrative record, the supplemental
record, or Exhibits 1 [the TCAO] and 2 [the DTR].” No documents therein contain facts that
support any basis of liability, including a successor-in-interest theory. Further, Mr. Barker

Regional Board Cleanup Team’s Responses & Objections to Designated Party S&C Boat’s First Set of
Special Interrogatones (re[evant pages attached as Exhibit 33), pp: 5-7 (Response to Specnal Interrogatory No.
1). .

% See Exhibit 33, pp. 20-22 (Response to Special Interrogatory No. 10).
5 See Exhibit 33, p. 7 (Response to Special Interrogatory No. 2).

See Exhibit 33, p. 22 (Response to Special Interrogatory No. 11).

Deposmon of Craig Carlisle, Vol. |, dated February 9, 2011, pp. 144-145 (relevant pages attached as Exhibit
34),
 See Exhibit 34, p. 145. .

" Deposmon of David Barker; Vol. 11, dated March 2, 201 )| (relevant pages attached as Exhibit 34), p. 391
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stated that he did not believe he had seen any documents related to Investment Co., S&C
Boat’s Articles of Incorporation, S&C Boat’s meeting minutes, nor offers between

Investment Co. and S&C Boat which related to the sale of the harbor excursion business or

any other assets of Investment Co.”! Mr. Barker indicated that it was legal counsel that added
the language in the TCAO that assigned liability to S&C Boat.” Mr. Barker further stated
that he was not aware of any other basis for liability other than the alleged transfer of all of
Investment Co.’s assets to S&C Boat,™ which was the basis for the DTR findings by the
Water Board and the inclusion of S&C Boat as a “discharger” in the TCAQ. - As discussed
above, no such transfer of all of Investment Co.’s assets occurred. The TCAQO and DTR
findings are fatally flawed.

1V. Conclusion

The Water Board does not allege and cannot prove that S&C Boat engaged in any
direct activity at, or related to, the Shipyard Sediment Site. The only basis for the Water
Board’s assertion of liability against S&C Boat is based upon a flawed corporate successor
liability theory. S&C Boat has no successor liability for SDMCC or Investment Co., the
entity from which S&C Boat acquired only harbor excursion assets and liabilities four years
after SDMCC/Investment Co. gave up all leasehold interest in the Shipyard Sediment Site.

Moreover, S&C Boat did not assume all of SDMCC/Investment Co.’s liabilities when
it ‘acquired the harbor excursion business. The acquisition of the harbor excursion bHSmess
did not result in a mere continuation or de facto merger between S&C - Boat and
SDMCC/Investment Co. because the two companies were owned and operated separately
Investment Co. continued to own and operate several other businesses and own real property
until 1991, while S&C Boat separately operated the harbor excursion business. S&C Boat
acqulred this harbor excursion business for adequate consideration. Finally, there is no
evidence that S&C Boat’s acquisition of the harbor excursion business was part of a
fraudulent transfer. Thus, S&C Boat does not have successor liability for SDMCC or
Investment Co.

The Water Board has identified no other fact or theories of liability aside from the
successor-in-interest theory, which is herein shown to be 1nappropnate and without merit.
As a result, there is no basis upon whlch the Water Board can a351gn 11ab111ty to S&C Boat

7! See Exhibit 35, pp. 393-394.
7 See Exhibit 35, pp. 394-395.
P See Exhibit 35, p 401.
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The TCAO must be amended to remove reference to S&C Boat as a responsible party
or “discharger.” S&C Boat is a distinct corporate entity that does not bear legal
responsibility for the contamination allegedly caused or permitted by SDMCC at the
Shipyard Sediment Site.

Respectfully Submitted,

OPPER & VARCO, LLP

7/
p
/ R. Varco
Counsel for Star & Crescent Boat Company, a
California Corporation
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

IN THE MATTER OF:
TENTATIVE CLEANUP AND

ABATEMENT ORDER NO. R9-2011-0001

(formerly No. R9-2010-002)(SHIPYARD SEDIMENT SITE)

PROOF OF SERVICE

I am employed in the County of San Diego, State of California. I am over the age of 18
and not a party to the within action; my current business address is 225 Broadway, Suite 1900,

San Diego, California 92101.

On May 26, 2011, I served the foregoing document(s) described as:

1. STAR & CRESCENT BOAT COMPANY’S WRITTEN SUBMITTAL OF
COMMENTS TO THE TENTATIVE CLEANUP AND ABATEMENT

ORDER NO. R9-2011-0001.

on the interested parties in this action listed below in the following manner:

OFFICE OF THE GENERAL COUNSEL
Jill A. Tracy

101 Ash Street, 12" Floor

San Diego, CA 92101
jtracy(@semprautilities.com

Ward L. Benshoof

Peter A. Nyquist

Catherine M, Wieman

ALSTON & BIRD LLP

333 South Hope Street, Sixteenth Floor
Los Angeles, CA 90071

SAN DIEGO GAS & ELECTRIC COMPANY

Catherine Hagan, Esq.

CALIFORNIA RWQCB, SAN DIEGO REGION
9174 Sky Park Court, Suite 10

San Diego, CA 92123
chagan{@waterboards.ca.gov

RWQCB

Frederick Ortlieb, Esq.
fortlieg(@sandiego.gov

CITY OF SAN DIEGO

Kelly E. Richardson, Esq.
David Mulliken, Esq.
LATHAM & WATKINS LLP
600 W. Broadway, Suite 1800
San Diego, CA 92101
Kelly.richardson@lw.com
David. mulliken@lw.com
Matthew.luxton(@nassco.com

NATIONAL STEEL & SHIPBUILDING

PROOF OF SERVICE
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COMPANY (NASSCO)

Christopher McNevin, Esq.

Brian Wall, Esq.

PILLSBURY WINTHROP SHAW
PITTMAN LLP

725 South Figueroa Street, Suite 2800
Los Angeles, CA 90017
chrismenevin@pillsburylaw.com
bwall@chevron.com

CHEVRON US4, INC.

Christian Carrigan, Esq.

Senior Staff Counsel

Office of Enforcement, State Water
Resources Control Board

P.O.Box 100

Sacramento, CA 95812
ccarrigan(@waterboards.ca.gov

STATE WATER RESOURCES CONTROL
BOARD

Michael McDonough, Esq.

Jim Dragna, Esq.

BINGHAM McCUTCHEN LLP

355 South Grand Avenue, Suite 4400
Los Angles, CA 90071
Michael.mcdonough@bingham.com
Jim.dragna@bingham.com

BP WEST COAST PRODUCTS LLC

Marco A. Gonzalez, Esq.
COAST LAW GROUP LLP
1140 South Coast Highway 101
Encinitas, California 92024

marco(@coastlawgroup.com

ENVIRONMNETAL HEALTH COALITION &
SAN DIEGO COASTKEEPER

Brian Ledger, Esq.

GORDON & REES LLP

101 West Broadway, Suite 1600
San Diego, CA 92101
bledger@gordonrees.com

mscully@gordonrees.com
CITY OF SAN DIEGQO

James Handmacher, Esq.
P.O. Box 1533
Tacoma, WA 98401

jvhandmacher@bvmm.com

MARINE CONSTRUCTION & DESIGN CO.
and CAMPBELL INDUSTRIES, INC.

e e e e e

Leslie Fitzgerald, Esq.

Deputy Port Attorney SAN DIEGO: [INIFIED
PORT DISTRICT

P.O. Box 120488

San Diego, CA 92112
lfitzger@portofsandiego.or

SAN DIEGO UNIFIED PORT DISTRICT

Sharon Cloward

Executive Director

SAN DIEGO PORT TENANTS ASSOC.
2390 Shelter Island Drive, Suite 210

San Diego, CA 92106

Sharon@sdpta.com

Laura Hunter, Esq.

ENVIRONMENTAL HEALTH COALITION
401 Mile of Cars Way, Suite 310

National City, CA 91950
laurah@environmentalhealth.org

Nate Cushman, Esq.
Roslyn Tobe, Esq.

C. Scott Spear, Esq.
David Silverstein, Esq.
Associate Counsel

| U.S. Navy

PROOF OF SERVICE
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ENVIRONMENTAL HEALTH COALITION

SW Div, Naval Facilities Engineering
Command

1220 Pacific Hwy

San Diego, CA 92132
Nate.cushman@navy.mil
Roslyn.tobe@navy.mil
David.silverstein@navy.mil

US. NAVY
Tom Stahl, Esq. Gabe Solmer,Esq.
A USA Chief, Civil Division Jill Witkowski, Esq.
Office of the U.S. Attorney SAN DIEGO COASTKEEPER

880 Front Street, Room 6293
San Diego, CA 92101

Thomas.stahl@usdoj.gov
US. NAVY

2820 Roosevelt Street, Suite 200A
San Diego, CA 92106

gabe(@sdcoastkeeper.org

jill@sdcoastkeeper.org

SAN DIEGO COASTKEEPER

William D. Brown, Esq.

Scott Patterson, Esq.

BROWN & WINTERS

120 Birmingham Drive, Suite 110
Cardiff By The Sea, CA 92007
bbrown@brownandwinters.com

whbotha@brownandwinters.com

SAN DIEGO UNIFIED PORT DISTRICT

Jennifer Lucchesi, Esq.
Jennifer.lucchesi@slc.ca.gov

CALIFORNIA STATE LANDS COMMISSION

Sandi Nichols, Esq.

Kathryn Newsome, Esq.

Allen Matkins

3 Embarcadero Center, 12™ Floor
San Francisco, CA 94111
snichols@allenmatkins.com

SAN DIEGO UNIFIED PORT DISTRICT

Sarah Brite Evans, Esq.

SCHWARTZ SEMERDJIAN BALLARD &
CAULEY LLP

101 West Broadway, Suite 810

San Diego, CA 92101
Sarah@sshbvclaw.com

STAR & CRESCENT BOAT COMPANY

Raymond Parra

Senior Counsel

BAE SYSTEMS SHIP REPAIR INC.
P.O. Box 13308

San Diego, CA 92170

Ramond.parra@baesystems.com
BAE SYSTEMS SHIP REPAIR INC.

Michael S. Tracy
Matthew Dart

DLA PIPER LLP US
401 B Street, Suite 1700
San Diego, CA 92101

Mike.tracy@dlapiper.com
Matthew.dart@dlapiper.comr

BAFE SYSTEMS SAN DIEGO SHIP
REPAIR INC.

PROOF OF SERVICE
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C. Scott Spear, Esq.

U. S. Department of Justice,
Environmental Defense Section
P.O. Box 23986

Washington, D.C. 20026

Scott.spear@usdoj.gov
US. NAVY

Melanie Andrews, Esg.

Special Assistant U.S. Attorney
U.S. Department of Justice

880 Front Street, Room 6293
San Diego, CA 92101

Melanie.andrews@usdoj.gov
US. NAVY

a

BY REGULAR MAIL: [ deposited such envelope in the mail at San Diego, California.
The envelope was mailed with postage thereon fully prepaid.

I am “readily familiar” with the firm’s practice of collection and processing
correspondence for mailing. It is deposited with the U.S. Postal Service on that same day
in the ordinary course of business. I am aware that on motion of the party served, service
is presumed invalid if postal cancellation date or postage meter date is more than one (1)
day after date of deposit for mailing in affidavit.

BY ELECTRONIC MAIL The parties agreed that they would serve the papers on the
date of filing via electronic mail. These papers were served by electronic mail on today’s |
date.

BY FACSIMILE TRANSMISSION (CRC, Rule 2003 & 2008(e)) The recipient’s
name and fax number that I used are as shown above. The facsimile machine that I used
complied with Rule 2003(3) and no error was reported by the machine. Pursuant to Rule
2008(e)(4), a transmission report was properly issued by the transmitting facsimile
machine and is attached hereto.

BY OVERNIGHT MAIL (to Hanson Bridgett LLP Only): I deposited such document
at the Overnite Express or Federal Express Drop Box located at 225 Broadway, San
Diego, CA 92101. The envelope was deposited with delivery fees thereon fully prepaid.

BY PERSONAL SERVICE: I caused such envelope(s) to be delivered by hand to the
above addressee(s).

(State) I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

{(Federal) I declare that | am employed in the office of a member of the Bar of this Court,
at whose direction the service was made.

Executed on May 26, 2011, at San Diego, California. I declare under penalty of perjury

under the laws of the State of Cahforma that the abovzxs true and corr%h)

Janene L. Kallen \

PROOF OF SERVICE
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12.

13.
14.
15.

16.

17.

18.

List of Attached Exhibits

United States Tax Court’s opinion in Estate of Oakley J. Hall, Deceased,
Southern California First National Bank, Executor v. Commissioner of Internal
Revenue (1975) T.C. Memo. 1975-141, available online at 1975 WL 2771;

Articles of Incorporation of Star and Crescent Boat Co. filed with the California
Secretary of State on March 30, 1925;

Certificate of Winding Up and Dissolution of Star and Crescent Boat Co., filed
with the California Secretary of State on June 13, 1957,

Excerpt from First Amended Cross-Claims of the San Diego Unified Port District
in the federal action, filed February 25, 2010;

SDMCC Leases from 1915 through 1959;

SDMCC Lease dated December 3, 1968;

San Diego Unified Port District Inter-Staff Communication dated April 14, 1972;
Surrender of Port Lease dated July 14, 1972;

San Diego Unified Port District Ordinance 584, an Ordinance Accepting
Surrender of Lease from San Diego Marine Construction Company and Granting
a Lease Option to MCCSD;

Certificate of Amendment of Articles of Incorporation of San Diego Marine
Construction Co., filed with the California Secretary of State on July 20, 1972;

Star and Crescent Investment Company's minutes for its annual meeting of
stockholders on December 23, 1977,

Star and Crescent Investment Company’s resolutions following its July 7, 1978
meeting;

Star and Crescent Investment Company's written consent of June 8, 1979;
Star and Crescent Investment Company's written consent of March 9, 1981;

Star & Crescent Investment Co.’s Certificate of Election to Wind Up and
Dissolve, filed with the California Secretary of State on December 23, 1991; Star
& Crescent Investment Co.’s Certificate of Dissolution, filed with the California
Secretary of State on December 23, 1991; Star & Crescent Investment Co.’s Tax
Clearance Certificate, filed with the California Secretary of State on December
23,1991,

Articles of Incorporation of Star & Crescent Boat Company, filed with the
California Secretary of State on April 7, 1976;

Minutes of Meeting of Board of Directors of Star & Crescent Boat Company
dated April 9, 1976;

Tideland Use and Occupancy Permit dated March 26, 1976 for tideland area;




20.
21.
22,

23.
24.
25.
26.
27.

28.

29.
30.
31.

32.

33.

34,
35.

36.

Tideland Use and Occupancy Permit dated March 26, 1976, for portion-of B
Street Pier;

Lease dated January 2, 1976;
Lease dated January 17, 1978;

Shareholder certificates for Stephen P. Carlstrom, Judy Hall, and Janet Miles in
Star & Crescent Boat Company dated October 26, 1976;

Minutes of Special Meeting of Shareholders and Directors of Star & Crescent
Boat Company dated October 26, 1976;

Shareholders” Agreement and Stock Redemption Agreement of Star & Crescent
Boat Company dated September 21, 1977;

Minutes of Special Meeting of Directors of Star & Crescent Boat Company dated
May 6, 1977;

Minutes of a Meeting of the Board of Directors of Star & Crescent Boat Company
dated May 18, 1977;

Minutes of a Meeting of the Board of Directors of Star & Crescent Boat Company
dated June 28, 1977;

Minutes of a Meeting of the Board of Directors of Star & Crescent Boat Company
dated December 14, 1977 and an attached Memorandum to Stockholders, Star &
Crescent Boat Co. dated December 12, 1977;

Star & Crescent Boat Company Minutes of Board of Directors Meeting dated
September 19, 1979;

Star & Crescent Boat Company Minutes of Board of Directors Meeting dated
March 4, 1981;

Minutes of the Meeting of the Board of Directors of Star & Crescent Boat
Company dated February 28, 1983,

Agreement of Merger Between San Diego Harbor Excursions, Inc. and Star &
Crescent Boat Company and Amendment and Restatement of Articles of
Incorporation of Star and Crescent Boat Company, filed with the California
Secretary of State on December 24, 1986,

Relevant pages from the Regional Board Cleanup Team’s Responses &
Objections to Designated Party Star & Crescent Boat Company’s First Set of
Special Interrogatories;

Relevant pages from the deposition of Créig Carlisle, Transcript, Vol, I, dated
February 9, 2011;

Relevant pages from the deposition of David Barker, Transcript, Vol. II, dated
March 2, 2011.

Relevant pages from the deposition of George Palermo, President of S&C Boat,
dated February 22, 2011.
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T.C. Memo. 1975-141, 1975 WL 2771 (U.S.Tax Ct), 34 TC.M. (CCH) 648, TC.M. (P-H) P 75,141, 1975 PH TC

Memo 75,141
(Cite as: T.C. Memo. 1975-141)

United States Tax Court
ESTATE OF OAKLEY J. HALL, DECEASED,
SOUTHERN CALIFORNIA FIRST NATIGNAL BANK,
EXECUTOR, Petitioner
v.
COMMISSIONER OF INTERNAL REVENUE RE-
SPONDENT.
Docket No. 8611-71.

Filed May 15, 1975.

Value of decedent's 100-percent stock interest in San
Diego Marine Construction Co. at the date of his death,
September 24, 1967, determined.

Jack M. Harrison and Raymond L. Heidemann, for the
petitioner.

Mclvern Stein, for the respondent.

MEMORANDUM FINDINGS OF FACT AND OPIN-
ION

DRENNEN, Judge:

Respondent determined a deficiency in Federal estate tax
due from petitioner-estate in the amount of $587,953.96.
By amendment to his answer respondent secka additional
deficiencies in the amocunt of $313,83649. Following
certain concessions by the parties, the issues remaining
for decision are; (1) The fair market value at the date of
decedent's death of 700,000 shares of stock of San Diego
Marine Construction Co., which were properly included
in decedent's gross estate, exclusive of certain investment
real estate owned by the corporation; and (2) the fair mar-
ket value at the date of decedent's death of the investment
real cstate located at 201 West Broadway, San Diego,
Calif, which the parties agreed should be valued sepa-
rately and added to the value of the stock of the corpora-
tion,

FINDINGS OF FACT

Government Work

Certain facts have been stipulated and are found accord-
ingly.

The petitioner, Southem California First National Bank is
a national banking association and is the duly appointed
and qualified executor of the will of Oakley J. Hall, dece-
dent in the present case. The decedent died a resident of
San Diego, Calif., on September 24, 1967. The estate of
the decedent was administered under the jurisdiction of
the State of California.

On December 24, 1968, the petitioner filed an estate tax
retumn with the district director of internal revenue at Los
Angeles, Calif . The date of death was used as the date of
valuation of the estate.

At the time of his death, decedent owned as his separate
property 700,000 shares of common stock of San Diego
Marine Construction Co. (hereinafier Marine), a Califor-
nia corporation. These shares represented all of the out-
standing shares of stock of Marine.

Marine was incorporated under the laws of the State of
California in 1938, There have never been any sales of
shares of capital stock of Marinc from which the fair mar-

“ket value of such shares could be determined as of Sep-

tember 24, 1967.

As of September 24, 1967, Marine operated three divi-
sions, the Marine Division, the Boat Division, and the
Investment Division.

ThztypeofworkundertakcnbytheMarineDivisioncon—
s:sted principally of naval ship repair and commercial
repair, primarily of tuna fishing vessels.

For the taxable year ended September 30, 1967, the Ma-
rine Division accounted for 86.7 percent of the corpora-
tion's total revenues from operations other than the in-
vestment in the property at 201 West Broadway. The Ma-
rine Division's gross receipts from goverument work ver-
sus nongovernment work for the fiscal years 1958 through
1967 are set forth below ag follows:

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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T.C. Memo. 1975-141, 1975 WL 2771 (U.S.Tax Ct.), 34 T.C.M. (CCH) 648, T.C.M. (P-H)} P 75,141, 1975 PH TC

Memo 75,141
(Cite as: T.C, Memo. 1975-141)

Year

Ended Percent Percent

Sept. of of Total

30 Amount Total Amount Total Amount
1958 $£1,049,665 50.3 $£1,038,017 497 $2,087,682
1959 540,089 335 1,073,257 66.5 1,613,346
1960 806,670 38.2 1,306,744 61.8 2,113,414
1961 626,979 342 1,206,747 65.8 1,833,726
1962 612,753 303 1,411,888 69.7 2,024,641
1963 990,396 39.7 1,507,151 60.3 2,497,547
1964 948 485 40.7 1,381,805 59.3 2,330,290
1965 . 2,567,933 56.6 1,970,152 434 4,538,085
1966 3,999,808 66.9 1,982,361 331 5,982,169
1967 4,022,644 75.2 1,327,260 243 5,349,904

The Marine Division occupied a 19.2-acre site leased
from the San Diego Unified Port District, which congisted
of approximately 7.22 acres of industrial land, the re-
mainder being tide land and harbor area scaward of the
shipyard bulkheads and shoreline. [n addition to this main
site, the Marine Division also occupied a 12,525-square
foot area adjacent to the shipyard leased from San Diego
Gas and Electric Co. and two parking lots located across
the shipyard frontage road leased from the Atchinson,
Topeka and Santa Fe Railway.

Marine did not have facilities at the above location to
repair paval vessels made of stecl. This work was done
either on the navy vessel or at U.S. Navy drydock facili-
ties at San Diego and Coronado.

On the valuation datc, Marinc was operating under a lease
entered into with the San Dicgo Unified Port District on
February 1, £944. This lease was due to expire on January
31, 1969. A new lcase with the Port Authority was exe-

Date

9-10-62
9-30-63

cuted on December 3, 1968, in which Marine agreed to
spend a minimum of $1,250,000 within the next § years to
restore the yard. Between October 1, 1967 and June 30,
1972, Marine did make restoration expenditures of over
$1,800,000. This new lease ran for a peried of 5 years and
gave Marine the option to extend it for nine additional 5-
ycar terms.

Marine, on September 24, 1967, employed approximately
350 people of which 300 represented the Marine Division
yard's work force, all of whom were union members.
There union members began a strike against the Marine
Division on June 30, 1967, which was not seuled until
September 30, 1967.

As of September 24, 1967, the directors of the corporation
were Oakley ). Hall, Sr., Cakley J. Hall, Jr., and William
G. Mirow.

The corporate books showed an indebtedness to O. J.
Hall, Sr., in the following amounts:

Amount

$465,611
447,611
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9-30-64

9-30-65

9-30-66

9-30-67

For the years ending September 30, 1962 through Sep-
tember 30, 1967, the decedent did not draw a salary from
the corperation nor did he receive ot cam interest on the
amount shown a3 loans on the corporate books.

The Boat Division, known as the Star and Crescent Boat
Co., which was acquired on March 1, 1961, was a com-

273,611
213,611
253,611
193,611

float-pier and a gift shop located at Broadway Pier on
Harbor Drive, San Diego, Calif. The assets of the Boat
Division inclhided three harbor excursion vessels, four
commercial tugboats, and ten assorted barges.

Marine's profit and loss statements for the taxable years
ending September 30, 1962, through September 30, 1967,

mercial towing and harbor excursion business with a are as follows:
REVENUE: 1962 1963 1964
Construction operations $2,022,278 $2,497,241 $2,329,234
Boat operations 924,363 1,194,214 558,342
Real Estate operations 150,994 52,250 52,250
Total Revenue 33,097,635 $3,743,705 $2.939,826
COST OF OPERATIONS
Prime costs of construction
operations:
Materials $ 788,545 $1,068,653 $1,081,307
Labor 596,770 709,042 565,122
Boat operations 778376 1,084,236 508,475
Real Estate operations 101,550 26,117 23,062
Plant overhead, adminiséra-
tive &
general expenses 727,758 759,044 615,560
Totat cost of operations $2,993,039 $3,647,092 $2,793,526
PROFIT FROM OPERA- 104,596 96,613 146,300
TIONS
OTHER INCOME (EX-
PENSE):
Gain on sale of property - -0- § 159,440
Discounts earned 6,183 7,883 5,107
Interest-net 40m (285) 64,790
Miscellaneous 12,683 5,130 35,794
Other income-net $ 18,459 3 12,728 $ 265,131
INCOME BEFORE FED- $ 123,055 $ 109,341 $411.431
ERAL INCOME TAX
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FEDERAL INCOME TAX 58,489 45,716 176,294
NET INCOME £ 64,566 $ 63,625 $ 235,137
RETAINED EARNINGS AT 219,613 284,179 347,804
BEGINNING OF YEAR
RETAINED EARNINGS AT § 234,179 $ 347,304 $ 582,941
END OF YEAR
Ship & boat building & re-  §3,499,335 $5,363,759 _ $5,349,903
parnng
Boat aperations 534,444 793,635 823,997
Real Estate operations 52,250 52,250 49,999
Total revenue $4,086,029 $6,209,644 36,223,899
COST OF OPERATIONS
Prime costs of ship & boat
building &
repairing:
Materials ' $1,585,628 $2,595,529 . $2,590,117
Labor 1,024,083 1,185,697 ' 1,372,706
Boat operations ' 415,379 578,400 669,496
Real Estate operations 20,559 18,954 9,228
Plant overhead, administra-
tive, &
general expenses 1,104,684 1,163,482 1,163,162
Total cost of operations - $4,150,333 $5,542,062 $5,804,709
PROFIT (LOSS) FROM OP-  § (64,304) $ 667,582 3419,190
ERATIONS _
GAIN ON SALE OF VES- 260,597 129,398 -0-
SELS CONSTRUCTED BY
COMPANY
Total $ 196,293 $ 796,980 $ 419,190
OTHER INCOME (EX-
PENSE):
Interest income $ 73,002 $ 67,143 $ 79,587
Interest expense 20- (1,145) (27.502)
Discounts earned 10,600 18,446 12,595
Miscellaneous 19,317 26,878 22,132
Total other income-net $ 103,009 $111,322 $ 86,812
INCOME BEFORE FED- $ 299,302 . $ 908,302 $ 506,002
ERAL INCOME TAX
FEDERAL INCOME TAX:
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Adjustments applicable to -0- 7,169 {685)
prior years
NET INCOME $ 299,302 $915471 $505317
RETAINED EARNINGS AT 582,941 931373 901,128
BEGINNING OF YEAR
Total $ 882,243 $1,846,844 $1,406,445
ADD-Federal income tax ad- 49,130 -0- -0-
Jjustments
Deduct-Adjustments for de-
“ferred .
Federal income tax -0- -0- (76,000)
Distributions t¢ sharcholder -0- {945,716) (536,613)
RETAINED EARNINGS AT $931,373 $£901,128 $ 793,832
END OF YEAR
A ‘comparative balsnce sheet for Marine for the taxable
years ending September 30, 1962 through September 30, Comparative Balance Sheet-San Diego Marine Construc-
1967, is set forth below: tion Co.

In Re: Estate of Oakley J. Hall-Valuation Date: Septem-
ber 24, 1967 L : TP . . o

Y g By Tt .- 2t " . e Y ot o e g rety Y, g, = oy S s
T R e B S 0

CORER AR

[d

<] ity D O T 40
1967 1966 1965 1964 1963 1962
R N396/339 AR S80I 1 302 MO ST S694, 5090 T4 $406,31515TRE0:2 5

369.925 319796
AiE A RS R T SR e SRR T o TR
Other: 48727 46,133 27.932 14,118 13,442
~ o ey 4 2258 i orgin oy ket b it sy s Tl b L5 et sty Fung o Fay] e e et g Y T P P R ]
T R P e R B R e SR R L L Pt
1,081 23,189 26,934 25,209
311,268 439103 354.085
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“FN1 Acquired from stockholder—Principally land and buildings.

The following table is a comparative statement of the in- income' item. Since Marine in the fiscal years 1965
¢ome of Marine for the taxable years ending September through 1967 elected to be treated as a subchapter S cor-
30, 1962 through September 30, 1967. This table reflects poration, taxes, as estimated in the table, were computed

: adjusnncnu to exclude nét rental income: from the in- on a standard corporate tax basis. With thie one exception
vestimérit property of Marine and nonrecurring gain on the " noted below, both parties obtained the resuits as shown in
sale, of capitdl assots in fiscal 1964 as an- extraordinary this table,
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SAN DIEGO MARINE CONSTRUCTION CO.
. COMPARATIVE STATEMENTS OF INCOME"
1962-67
Years Ended September 30
1962 1963 1964 1965 1566 1967
s s 5 s b3
Revenuc® 2,946,641 3,691,455 2,887,576 4,033,779 6,157,394 6,173,900
® Cost of Opera-
tions:
Prime Cost of
Ship and Boat
Repairs:
Materials 788,545 1,068,653 1,081,307 1,585,628 2,595,529 2,590,117
. Labor 596,770 709,042 565,122 1,024,083 1,185,697 1,372,706
Depreciation 224 843 . 271,506 138,051 145,765 170,251 213,891
Other 1,281,291 1,571,774 985,984 1,374,298 1,572,776 1,618,767
Total 2,891,449 3,620,975 2,770,464 4,129,774 5,524,253 5,795,481
Balance 55,192 70,480 117,112 {95,995) 633,141 378,419
Other Income: ’ '
® Gain on sale of |
vessels con- ] |
structed by com- |
pany
for sale - - . 260,597 129,398 -
Miscellaneous 18,459 12,728 105,691 103,009 112,466 86,812
Net rental in- 49,404 26,133 29,188 31,691 - 33,296 40,771
® come - 201 West :
Broadway
Gain on Sale of
Capital Assets: :
Vessels - - 159,440 - - -
Other - - - - - -
Netincome 123,055 " 109,341 411,431 299,302 908,301 506,002
® Less Nonrecur-
' ring and [nvest-
ment Income: .
Gainonsaleof - . (159,440) - - -
capital] assets
Netrentalin- ' {49,404) (26,133) (29,188) (31,691) {33,.296) (40,771}
come ~.201 West
| Broadway
Net income
(adjusted) before |
|
|
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federal

income tax 73,651 83,208 222,803
Less federal 32,799 37,768 106,197

income tax®

267,611 975,005 465,231
123,165 413,502 216,811

Net income
{adjusted) afier
federal

income tax 40,852 45,440 116,606

144,446 461,503 248,420

Notes:
Source: Data provided by the Estate.

FNa Adjusted to eliminate net rental income from investment real property located at 201 West Broadway, San
Diego, Califomnia, and for nonrecarring gain on sale of capital assets.

FNb As computed by the Estate.

FNc From operations - other than from 201 West Broadway investment property. Parentheses indicate red figures.

FNI Respondent failed to exclude this item and as a result, computed the net income for FYE 9/30/62 as $64,566.

In July 1972, Marine sold the Marine Divigion to Camp-
bell Industries, Inc., a competitor shipyard company in
San Diego, for total consideration of approximately $4.6
million, payable through a combination of cash of
$694,130, a promissory notc in the amouat of $750,000,
and the remainder by assumption of liabilitics. During this
time, Campbelt had a large backlog of work and needed
additional facilities. Consequently Campbell acquired the
Marine Division in order (o obtzin its assets, primary con-
sideration being given to the relatively new lease held by
the Marine Division as a very important asset and a major
factor in the price paid for the facilitics of the Marine Di-
vision. Campbell was not interested in acquiring the stock
of Marine as a going business.

Marine, on the date of decedent's death, also held invest-
ment real property located at 201-251 West Broadway in
San Dicgo, Calif. This property is on the south side of
Broadway between Front and Union Streets. The legal
description of this property is Lots A, B, C, D, 1, J, K, and
L, Block 56, Horton's Addition. This real estate has a 200-
foot frontage on Broadway and a depth of 200 feet con-

taining 40,000 square feet.

At the valuation date, 8 part of the property wasused ag a
bus depot for Continental Trailways and had a large park-
ing garage in the rear which was separately rented. The
Brosdway frontages were divided into smaller store

spaces used as a jewelry store, a souvenir shop, a cockrail
lounge, a restaurant, and a waiting room for Continental
Trailways.

Improvements on the land coasisted of a one-story ma-
sonry building containing 40,000 square feet. The north-
crly 70 feet of the building was divided into stores cater-
ing to retail trade. The southerly or rear portion of the
building was used as garage and storage space. During the
period in issue, this building was approximately 50 years
old.

As of the date of valuation, there had been no develop-
ment of property for commercial office buildings or oth-
erwise of any significance south of Broadway in San
Diego.

The U.S. Government had under consideration the con-
struction of a Federal office building and courthouse in
San Diego since 1961 or 1962. Marine's investment prop-
erty was one of scveral locations considered to be a suit-
able site for the building. However, a letter from the Gen-
eral Services Administration of the United States to the
mayor of San Dicgo, dated September 8, 1967, indicates
that, as of that date, no specific land in San Diego had
been selected or approved by the General Services Ad-
ministration as a site for the Federal buildings project.
This letter contained a list of pumerous sites which were
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deemed acceptable.

Additionally, this Federal building project was not ap-
proved by the Public Works Committecs of Congress
until May 9, 1968,

Eventually the Federal povemment, under a purchase
agreement dated December 28, 1969, involving an ex-
change of properties, obtained this property plus addi-
tional property as the building site for a new Federal
courthouse.

‘The Federal building site included not only the investment
property which had been owned by Marine but aiso land
owned by Mary F. Amaral, the First Gray Line West Cor-
poration, and the City of San Diego. Amaral and First
Gray Line were willing to sell their real property for cash
but were oot interested in trading for excess Federal land.

After the death of decedent, Marine conveyed the invest-
ment property to decedent's sons, Qakley J. Hall, Jr., and
G. E. Hall, by a deed recorded June 7, 1968, In order to
consummate a deal with the Federal government, it was
necessary for the Halls to purchase the parcels owned by
Amaral, First Gray Line, and the City of San Diego. ™

The parcel owned by Amaral was purchased by the Halls
on November 6, 1969, for a consideration of $75,000. On
March 16, 1970, the Halls also purchased the land owned
by the City of San Diego for $350,000, and the land
owned by First Gray Line for $250,000.

The investment property at 201 West Broadway, and the
adjoining parcels which were purchased by Oakley I.
Hall, Jr, and G. E. Hall for a total consideration of
$675,000, were subscquently transferred to the United
States of America in exchange for excess Federal land
known as the Warren Housing property. The purchase
agreement covering this transfer was dated December 28,
1969. The Warren property was coaveyed to Oakley J.
Hall, Jr., and G. E. Hall by quitclaim deed dated February
27, 1970. Simultancously, but under a purchase agree-
ment dated November 19, 1969, the Warren property was
sold by Oakley J. Hall, Jr., and G. E. Hall to Swan Con-
structors, Inc., for $2,300,000. The Halls paid a real estate
commission in the amount of $200,000 to the several real
estate brokers who had put the deal together.

The parties have stipulated that for estate tax purposes the
value of decedent's separate property interest in a diesel

yacht named the “Caronia," as of Seprember 24, 1967, was
$275,000.

ULTIMATE FINDINGS OF FACT

{1) The fair market value of the 700,000 shares of San
Dicgo Marine Construction Co. on September 24, 1967,
exclusive of the investment real estate at 201 West
Broadway, was $1,680,000.

(2) The fair market value of the investment real estate
located at 201 West Broadway, San Diego, Calif.,, and
owned by Marine on September 24, 1967, was $350,000.

OPINION

The sole issue in this case involves the determination of
the fair market value of 700,000 shares of stock in San
Diego Marine Construction Co. owned by decedent, Oak-
ey J. Hall, on September 24, 1967, the date of his death.
These shares represent all of the outstanding stock of Ma-
rine.

By agreement, both parties addressed themselves to this
valuation issue as follows. First, these shares of Marine
were valued by each party exclusive of the investment
real estate owned by Marine and located at 201 West
Broadway, San Diego, Cslif. Secondly, scparate determi-
nations were made of the vatue of this rcal estate, Finally
each party added together the two separately computed
values to arrive at his determination of the fair market
value of the Marine stock. We have followed the ap-
proach taken by the parties in determining the total value
of the stock in question.

On its Federal estate tax retumn, petitioner reported the
value of the 700,000 shares of Marine to be $2,185,000.
Petitioner now claims that the value of the stock, exclu-
sive of the investment real estate, was $1,216,000 and that
the value of the real estate was $800,000.

In the notice of deficiency respondent determined the
value of the 700,000 shares of Marine to be $3,133,000.
In his answer to an amended petition and in support of his
claim for an increased deficiency, respondent claims that
the value of the stock, exclusive of the investment real
estate, was $2,600,000 and that the value of the real estate
was $1,100,000.

Section 2001, LR.C. 1954, imposes an estate tax on the
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transfer of the taxable estate of a decedent, which, under
section 2051, shall be determined by deducting from the
value of the gross estate the exemption and deductions
provided in Part IV. Sections 203 1(a) and 2033 provide in
general that the value of the gross estate of a decedent
shall be determined by including the value at the time of
his death of all property, real or personal, tangible or in-
tangible, wherever situated, to the extent of decedent's
interest therein.

Value of the stock exclusive of the real estate.

The first question for resolution s the fair market value at
the date of decedent’s death of his 700,000 shares of stock
in Marins, exclusive of the investment real estate. Ma-
rine's stock is not listed on a stock exchange nor have
there been any sales of the stock to assist in determining
its fair market value.

The long-standing and accepted definition of fair market
value is contained in section 2Q.2031-1(b), Estate Tax
Regs., which states, in pertinent part;

The fair market value is the price at which the property
would change hands between a willing

Since the stock of Marine neither being under any com-
pulsion to buy or to sell and both having reasonable
knowledge of relevant facts. * * *

te_of Maurj T T.C 4

19757

Since the stock of Marine was not traded on the open
market, we must first follow the dictates of section
2031(b), which provides:

Valuation of Unlisted Stock and Securities.-In the case of
stock and securities of a corporation the value of which,
by reason of their not being listed on an exchange and by
reason of the absence of sales thercof, cannot be deter-
mined with reference to bid and asked prices or with ref-
erence to sales prices, the value thereof shall be deter-
mined by taking into consideration, in addition to all other
factors, the value of stock or securities of corporations
engaged in the same or a similar line of business which
are listed on an exchange.

prices or bid and asked prices are lacking, the fair market

value is established by taking the following factors into
consideration:

In the case of shares of stock, the company’s net worth,
prospective ecarning power and dividend-paying capacity,
and other relevant factors.

Some of the ‘other relevant factors' referred to in sub-
paragraphy (1) and (2) of this paragraph are: The good
will of the business; the economic outlook in the particu-
lar industry; the company’s position in the industry and its
management; the degree of control of the business repre-
sented by the block of stock to be valued; and the values
of securities of corporations engaged in the same or simi- .
lar lines of business which are listed on a stock exchange.
However, the weight to be accorded such comparisons or

- any other evidentiary factors considered in the determina-

tion of a value depends upon the facts of each case. * * *

The evidence pertinent to this issue consisted primarily of
the testimony and valuation reports of petitioner’s expert,
Thomas P. Morrissey (sometimes hereinafier Morrissey),
and respondent’s expert, Matthew J. Donohue (sometimes
hereinafter Donohue).

Both experts appear to agrec that around the valuation
date the prospects of the economy in general were favor-
able. Petitioner's expert, in his report, noted that ship-
yards, such as Marine, which engage primarily in ship
repair work, tend to show somewhat erratic records. Addi-
tionally, respondent's expert concluded that the shipbuild-
ing and repair industry is highly competitive and has a
tendency to experience cycles of high and low levels of
activity. The experts agreed that the industry as a whole
had reached a peak of profitability in 1966-7 and that
there would continue be relatively high levels of activity
within the industry as a result of the continuing nceds of
the military, particularly the Navy, due to the conflict in
Southeast Asia. Respondent's expert added the caveat that
‘the industry was faced by problems and uncertaintics
which led many to believe that 1968 and 1969 would not
match very favorable operating results achieved by indus-
try members in 1967.°

Because of the nature of the stock involved, both experts
followed the guidelines enunciated in section 2031(b) and
section 20.2031-2(6), Estate Tax Regs. Unfortunately the
final opinions of these experts as to the fair market value
of the stock of Marine on the valuation date, exclusive of
the investment real propesty, differed dramatically with
petitioner's expert valuing the stock at $1,216,000, and
respondent's expert at $2,600,000, While these experts
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considered similar factors the vast difference in their re-
spective appraisals of approximately $1,400,000 resulted
from the different application of these factors and the em-
phasis they placed on cach of these separats factors.

Both experts relied heavily on the capitalization of cam-
ings of Marine to determine the value of its stock and in
doing so considered the price-camings ratios and other
‘factors relative to prices being paid for the stock of other
corporations listed on stock exchanges which they con-
sidered were comparable to Marine. In fact, they chose

- and anslyzed a number of the same corporations in estab-
‘lishing the multiples they applied to the carnings of Ma-
rine to detcrmine valuec. Nevertheless, the large gap be-
tween the two experts accessitates a discussion of each
eppraisal.

Petitioner's expert, Morrissey, in arriving at the fair mark
value of the stock of Marine, used three basic approaches:
(1) capitalization of eamings; (2) capitalization of divi-
dends; and (3) the application of a ratio based on the rela-
tionship of market price to book value. After Mormissey
arrived at three separate valuation figures, he averaged
these amounts together counting the capitalization of
carnings approach three times and the other two ap-
proaches once.

In establishing a valuation under the ¢amings approach,
Morrissey readjusted the net income of Marine by esti-
mating a salary for decedent at $50,000 per annum. He
also estimated interest charges at a rate of 6 percent on the
noninterest-bearing debt which Marine-owed to decedent.
These additional estimated expenses lowered the net in-
come of Marine 10 the following amounts:

FYE Adjusted
Sept. 30 net income

1962 $(23,996)
1963 3312
1964 - 78,166
1965 108,013
1966 425,494

. )967 ’ 212,646

Morrissey next determined. pricc-camings multiples for
companies which he considered comparable to Marine.
He established yearly price-tamings ratios for each com-

pany by dividing the ycarly camings by the average price
of the stock during that year. The following table of price-
e&rnings ratios was constructed by Morrissey:

[Note. Tbe fol[owmg TABLE/FORM is too widé to be dwplnyed on one screen. You must print it for a meaningful review of
its contents.The table has been divided into mulnplc picces with each pwce containing information to help you assemblc a
pnmout of the table.)

i _‘v e *v' ‘ oaade il LI LT T L L] [T LT T T T
”“nnnnnm is pigee: 1 ‘
. TYPT PRI DL T DA DA T PR A Py T TS 7Y ' *
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FNa Excluded from averages as atypical, Paren-
theses indicate red figures, -

As stated in a footnote in the table, Morrissey -excluded
certain ratios which be considered atypical and he also
eliminated American Ship Building Company and Todd
Shipyards Corp. from consideration claiming that these
firms were ‘not comparable. Pétitioncr’s expert was left
with three comparables whose average price-camings

34 ) Source: Append:x C Comptmmons by Standard Rmeamh Consulmnu

= _wf.f T
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ratio for 1964, 1965, and 1966 were 5.5, 5.2, and 4.5, re-
spectively. The overall average for this 3-year period was
5.1

Morrissey concluded that based on all relevant -factors, the
apprapriate multiple to be used in capitalizing the histori-
cal earnings of Marine should be 5.0. He also determined
that the earnings for the latest 3 years and for the latest
year were the most significant in view of the upward trend
of carnings. Consequently, when the 5.0 multiple was
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applicd to the latest 3-year average adjusted net income
and latest year net income of Marine and the two resulting
figures were then averaged together, Morrissey obnained

Latest 3-year (1965-67)

average earnings of

$248,717X5 .

Latest fiscal year (1967)

esmingsof < . - . o
$212,646X5 o
value on eamings EasiQ

(average) -

Under his dividend approach to fair market value, Morris-
sey created the following table of dividend yields and

the following fair market value based on capitalization of
carnings:

= $1,243,585
= 51,063,230

=$1,153,407

dividend payout ratios of his five comparable companies:

DIVIDEND YTELDS AND DIVIDEND PAYOUT RATIOS

FIVE COMPARABLE COMPANIES
Company 1962 1963 1964 1965 1966
Y % % % %
Dividend Yields

American Ship-  Ni! Nil 20 1.7 4.2
building Company
(The)
Campbell Ma- 35 5.7 6.1 4.1 35
chine, Inc. ‘

Levingston Ship-  Nil 20 Nil 1.6 29
building Company

Maryland Ship- 70 39 34 4.0 43
building & Dry-

dock Company
Todd Shipyards 6.1 5.7 52 4.7 37
Caorporation

Average® 55 4.3 4.2 3.2 3.7

Dividend Payout Ratios

American Ship-  Nil Nil 35.7 15.0 33.7
building Company

(Te)

Campbell Ma- 324 34.1 322 19.4 14.2
chine, Inc.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

S&C0014




Page 15

T.C. Memo. 1975-141, 1975 WL 2771 (U.S.Tax Ct), 34 T.C.M. (CCH) 648, T.C.M. (P-H) P 75,141, 1975 PH TC

Memo 75,141
{Cite as: TC Memo. 1975-141)

Levingston Ship-  Nil Nil 8.0 128
building Company

Maryland Ship- 1289 d 19.5 236 223
building & Dry-

dock Company

Todd Shipyards  71.3° 85.4° ¢ 26.8 224
Corporation

Average' 324 34.1 29.1 18.6 21.1
San Diego Marine  Nil Nil Nil Nil Nil
Construction Co.
Notes:

FNa Of companies paying dividends.
FNb Excluding atypical ratios.

FNc Considered as atypical.

FNd Deficit eamings.

Based on these computations, dividend yield averaged
between a high of 5.5 percent in 1962 to a low of 3.2 per-
cent in 1965. Average dividend payout ratio, excluding
those which Morrissey deemed atypical, ranged from a
high of 34.1 percent in 1963 to 18.6 percent in 1965. Al-
though Marine did not pay any dividends during these
years, Morrissey made the assumption that Marine had a
dividend paying capacity of 25 percent on the average
eamings for the last 3 years (1965-67) of $248,717, or
$62,179. He also assumed a dividend yield of 5 percent
thereby obtaining a fair market value under the dividend
approach of $1,243,580.

Finally, in considering the question of fair market value as
related to the book value of a company, Morrissey con-
cluded that there is gencraily a relationship between the
percent carned on common cquity and the ratio of market
price to book value, i.e., the more a company earns on its
common equity, the higher its stock tends to sell in rela-
tionship to book value. Following this theory, petitioner’s
expert devised the following chart for the comparable
campanics and Marice:

RELATIONSHIP OF PERCENT EARNED ON AVERAGE COMMON

STOCK EQUITY AND RATIO OF MARKET PRICE TQO BOOK VALUE

COMPARABLE COMPANIES
1962-67
Latest Available 1967 Data
Related to Average
Five-Year {1962-66) Market Price Nine Months
Averages Through September, 1967
Percent Percent Percent
Eamed on Eamed on Eamed on
Average Ratio of Average Ratio of Average Ratio of
© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
S&C0015




Page 16

T.C. Memo. 1975-141, 1975 WL 2771 (U.S.Tax Ct.), 34 T.C.M. (CCH) 648, T.C.M. (P-H) P 75,141, 1975 PH TC
Memo 75,141
(Cite as: T.C, Memo, 1975-141)

Common Market Common Market Common Market
Stock Price 10 Stock Price to Stock Price to
Company Equity Book Vatue Equity Book Value Equity Book Value
% % % % % %
Campbell Ma- 26.3 125.6 327 130.0 48.1 3659
chine, Inc. :
Levingston 9.8 58.7 15.6 74.7 19.6 1315
-Shipbuilding '
Company A
American Ship 5.7 81.9 .10 93.6 13.7 177.2
Building Com- ’ :
peny (The)
Maryland Ship- 4.7 482 93 515 98 64.1
building & Dry-
dock Company
Todd Shipyards 47 449 59 485 9.4 54.9
Cormporation-
San Dicgo Ma- 4.0 6.9 . 6.3
rine Construc-
tion Co.

- Sources: Appendix C, Table No. 6, Exhibit No. 8. Computations by Standard Research Cousultants.

Cousidering Marine's camnings rate in comparison to the . entire corporation, this factor should not. be controlling

alleged -trends for the comparable companies, Morrissey because there was no.indication of ‘an intention to liqui-
determined a ratio of market value to book value for Ma- date and a substantial amount of the company's fixed as-
ries of 40 percent would be appropriaté- in determining sets ‘investment was in leaschold improvements which
the price at which the stock would sell if it were freely could not be liquidated.
wraded. By applying the 40 percent to Marine's book value
at September 30, 1967, of 33,442,000, petitioner's expert After arriving at the threc scparate fair market value fig-
arrived at a fair market value of $1,376,800. urcs, Morisscy averaged them together assigning three
| ' _ times the weight to the value obtained under the eamings
It was Momissey’s position that although the stock in approach. The following table represents Morrissey’s final
question constituted 100 percent of the outstanding stock calculations of the fair market value of the Marine stock:
of Marine and carried with it the authority to liquidate the
i
{‘: ‘Vé;‘?;st 3 "‘3-3 RS

oy R :
g "'“r')r*xr
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Respondent's expert, Donchue, used two approaches in ciation, and cash fiow of Marine. In determining the ad-

reaching his determination of the fair market value of the justed eamings of Marine, Donohue did not further de-

Marine stock: (1) Capitalization of earnings, and (2) what crease this amount by either an estimated salary for dece-

could possibly be termed capitalization of cash flow. dent or estimated interest on decedent's Joan to Marine.

Cash flow as defined by Donohue was the addition of

‘Donohue first created a chart which purportedly showed depreciation deductions to camings. Donobuc's table is as
-for a 10-year period revenues, adjusted earnings, depre- follows; :

Summary of Reverme, Earnings and Cash Flow

9730758 - 9/30/67
Fiscal , - Famings Cash
Year . Revenue (Adjusted) - Depreciation Flow
T (000) .

i967 $6,174 $248 $214 $462
1966 6,157 462 170 632
1965 4,031 144 146 290
1964 2,888 117 138 255
1963 3,691 45 272 ' 317
1962 - 2,947 ) 65 225 290
1961. 2,328 30 69 149
1960 " 2,108 93 62 155

1959 ‘ : 1,608 £ 60 102
1958 2,079 71 56 127
Five-year average ) 203 188 391
Ten-year average ‘ 137 141 278
Next, respondent’s expert analyzed other companies in {3) Levingston Shipbuilding Co.

order to-develop multiples. For comparison purposes, he ‘

chosé six companies whose stocks are publicly traded: {4) Maryland Shipbuilding and Drydock Co.
(1) American Ship Building Co. - (5) Todd Shipyards Corp.

(2) Campbell Machine, Inc. (6) St. Louis Shipbuilding-Federal Barge, Inc..
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Donohue concluded that of these six companies, Ameri-
can Ship Building Co. and Caropbell Machine, Inc., were
not proper comparables. Conscquently, he based his
analysis on the other four B4

To establish a valuation under the ratio of price to eam-
ings and cash flow approach, Donohue also computed

price-camings and price-cash flow multiples for the com-
panics which he considered comparsble with Marine.
Donohue developed his price-camings and price-cash
flow ratios by dividing the selling price of the stock of
cach corporation at date of death over a set number of
years. In doing so Donchue developed the following table
which he included in and referred to in his appraisal re-
port;

[Note: The following TABLE/FORM is too wide to be displayed on one screen. You must print it for a meaningful review of
its contents. The table has been divided into multiple pieces with each piece containing information 1o help you assemble a

printout of the table.)

SEVEEEFPERLEOEN SRS SEER NN PR RN SR PN SNV SERES L NR A S E R NI SD VOSSOt il

SEIESRRPEEEREN Th)s is plm: 1

VS SSERR N B ECPNL S G ECSRFR VRGN G RN RV ORISR R4 PRSI0 0 RS SN b e DS OE b ER

i Comparative Corpo-
rations to

2 San Diego Marine
Construction Co.

-Ratios - Market Price/to -

Dividend yield
Net

Latest 10-year  5-year

tangible

asset

vaiue

Latest
year

eamings

10-year
average
eamings

S-year
average

carnings

flow

average

flow

average
cash

flow

10-year
year average

dividends dividends

American 247.62
Ship-

building

Co.

Campbell 359.27
Maching
lnc.
Leving-
ston Ship-
uilding
Co.
Maryland 72.58
Ship-

building

128.711

13

& Dry-
dock Co.

14

St. Louis  160.66

Ship-

18.64

9.01

6.99

743

6.64

52.24

33.98

22.86

11.47

30.23

22.25

13.43

16.28

13.15

10.78

8.38

4387

5.62

4.48

19.55

10.72

7.09

14.38

19.71

797

3N

7.45
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15 Federal
Barge,
Inc.
16 To‘dd 68.37 7.57 24.46 15.69 5.17 11.61 8.61 3.0 31
Shipy
(Corp.
17 Total 103721 56.28 145.01 11103 39.30 4897 66.83 158 95
18 Averages
-
19 Arithme- 17287 9.38 29.00 18.51 6.55 12.24 .14 26 24
fric : -
20 ]Median 144.69 7.50 24.46 15.99 5.40 1117 8.66 23 23

FNI Information for 1Q-year averages not avail-
able.

Donchuc belicved that the most significant tests of value
would come from 5 years' average production of eamings.
Afier climinating American Shipbuilding and Campbell
Machine, Inc., Donohue found he had price-camings ra-
tios for the four other companies which ranged between
13 to 16. He computed Marine's latest 5-ycar average
income as $203,000 and when he applied the four price-
eamnings ratios to this figure he obtained values which
ranged between $2,639,000 to $3,248,000.

Donohue also used another method of valuation which
could be characterized as capitalization of cash flow.
Cash flow, as used by Denchue, was the camings plus
depreciation deductions. First, respondent's expert estab-
lished the cash flow for Marine and the other six compa-
nies for each year from 1958 through 1967. He then es-
tablished price-cash flow ratios for the six comparative
companies by dividing their respective market prices at
the date of death by the cash flow of each company for
the latest year, for a 10-year period and for a 5-year pe-
riod. The following is the result of these calculations:

Latest 10-Year 5-Year
Year Average Average
Cash Flow Cash Flow Cash Flow
American Shipbuilding Co. 10.78 19.55 14.38
Campbell Machine Inc. .38 ! 19.71
Levingston Shipbuilding Co.  4.87 10.72 7.97
Maryland Shipbuitding &
Drydock Co. 5.62 7.09 87
St. Louis Shipbuilding -
Fedemal Barge, Inc. 448 ! 745
Todd Shipyards Corp. 5.17 1161 8.61
Total 39.30 48.97 66.83
Averages - : i
Agithmetic 6.55 12.24 11.14
Median 5.40 .17 8.66

FNI Information for 10-year averages not available.
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Donohue again excluded American and Campbell and
chose the 5-year average cash flow as most significant.
He computed Marine's 5-year average cash flow as
$£391,000 and applied to this figure pricc-cash flow ratios
between 7-1/2 and 8-1/2 thereby obtaining values which
ranged betwsen $2,933,000 and $3,324,000.

Finally, respondent's expert listed the following factors
which were instrumental in his final determination of the
value of the Marine stock:

(1) The inierest valued was a controlling interest;

(2) The shipbuilding industry is highly competitive,
thereby attaching a higher risk to investment;

(3) The general condition of the industry was good but a
down-tum was predicted;

(4) Marine's eamings peaked in 1966 and showed a down-
turn in 1967;

(5) Marine's net tangible asset value exclusive of invest-
ment real estate was $3.1 million;

(6) Long-term debt was relatively small;
(7) Executive salaries were understated; and

(8) Marine compared favorably with other industry mem-
bers.

Donchue concluded that the fair market value of the stock
on the valuation date was $2,600,000,

We recognize that the valuation process is not an exact
science. By placing this casc before us, these parties are
asking us to establish a true fair market value for the
property on the valuation date. As we have stated previ-
ously, this difficult task could have been better resolved
through a discussion and bargaining process involving the
acknowledge experts of both the petitioner and respon-
dent whom we believe should be better equipped to reach
a proper result. See Estate of Maurice Gustave Heckscher,
supra. Nonetheless, since this unwelcormed cnus has been
placed upon this Court, we have, in the exercise of our
‘Solomon-like wisdom,' Morris T. Messing, 48 T.C. 502
{1967), arrived at our determination of fair market value,

as reflected in our ultimate finding of fact, by weighing
all of the facts and circumstances contained in the entire
record.

Since Marine was an operating company, both experts
accorded primary significance to Marine's caming capac-
ity in valuing its stock. We agree with this approach in
this case but since the two experts reached such diverse
results with the same approach it is obvious that we, as
well as knowledgable investors, shou!d analyze the vari-
ables in the expert's approaches and make our own deter-
mination as to how best to use the various factual cle-
ments that enter into the computation under the cxisting
circumstances. We must also decide what other factors
should be considered, and the weight 1o be given them, in
our search for a realistic, though hypothetical, fair market
value.

It appears from a comparison of the two approaches that
the single factor which causes the largest divergence in
the expert's results is the price to be used in determining
the pricc-carnings ratio of the comparable companies.
Donohue used the stock exchange price on the valiation
date and applied it to the average eamnings over the latest
$ years of the comparable companies to amive at a multi-
ple of 13 to 16 to be applied to the average of the latest 5
year's eamings of Marine. Morrissey, on the other hand,
determined the average price of the comparable's stock for
each year taken into consideration and applied those
prices to the earnings of the comparables for each of those
years to develop his price-earnings ratios. He then totaled
these multiples and divided the total by the number of
years considered to arrive at the price-eamings ratio he
determined for each of the comparables. This reflected
multiples of slightly above or below 5 for the various
comparables and he decided that a multiple of 5 should be
applied to the average of Marine's latest 3 years' eamings,
and its latest year's camings, to determine fair market
value on the camnings approach.

We prefer Morrissey's method of arriving at the multiple
to be used in determining the value of this stock. In times
of wide speculation and resulting fluctuations in the stock
market we arc extremely doubtfu] that the price at which a
stock is traded on the stock exchange on any particular
day is a true reflection of what an investor would pay for
the stock if be was looking primarily to the historical
carnings of the corporation to determine a fair price. We
believe such 2n investor would give more weight to price-
camings ratio of comparable stocks during each of the
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years under consideration in determining a multiple that
he can apply to the historical camings of a corporation
whose stock he is buying to determine the price he would
pay for that stock.

However, we cannot ignore entirely the multiples arrived
at by Donohue. We think they are obviously too high for
use with respect (o a corporation engaged in a very com-
petitive, high-risk, and volatile business. The greater the
risk, the shorter the time an investor would be willing to
count on to recover his investment out of a corporation’s
carmings, and the smaller the multiples he would use. We
conclude that Donohus's multiples are too high despite the
fact that he claims support for the value produced by their
uses in his cash-flow analysis. We accept the fact that a
cash-flow analysis may be a useful supplementary tool to
be used by an appraiser or investor to determine whether
there are factors in a corporation's financial condition not
revealed by an analysis of eamings that would make him
hesitate (0 accept the indicated value, but we do not be-
lieve the cash-flow analysis used by Donohue would be
used per se by investors to determine value. We find am-
ple support for this conclusion in Exh. 48 ‘Cash Flow"
Analysis and the Funds Statement, by Perry Mason, intro-
duced into evidence by petitioner but relied on by both
parties on brief.

Nevertheless, giving due weight to Donohue's appraisal
and to other factors which we believe should be taken into
consideration, we believe the multiple of 5 developed by
Morrissey is too low,

In addition to the comparable companies and their respec-
tive price-earnings ratios, we believe the following factors
would also be critical in the development of a proper mul-
tiple if the fair market value of Marine's stock is to be
stated in terms of price-eamnings ratios:

(1) The interest being valued is a 100-percent interest,
This should add to the value of decedent's stock because
of the unencumbered control it gives for determining what
will be done with the business.

(2) The lease from the Port Authority was one of the most
mommasscuoannnemddmexmunglwewasdtw

to expire on January 31, 1969. There was no assurance at
the time of decedent’s death that this leasc would be re-
newed; and it was recognized that, if renewed, Marine
would be required to spend a considerable sum to upgrade
the improvements on the property;

(3) At the valuation date, Marine was experiencing a
strike, which began in June 1967 and ended after dece-
dent's death;

(4) Decedent appears to have been the guiding genius of
Marine and he apparently kept such tight reins on the
business that neither of his sons could develop much in-
terest in the business;

(5) Marine's operation was relatively small in comparison
with other companics in the industry and its facilities
were rather limited;

(6) Marine's adjusted book value at September 30, 1967,
wasg $3,442,000.

We have concluded that based ou all the available evi-
dence a hypothetical buyer of decedent’s stock in Marine
at the time of decedent's death would be willing to pay 7
times the earning capacity of Marine.

There is also & difference in the experts' opinions of the
earning capacity of Marine, but the difference is not so
great as to caus¢ us must concemn. By taking the average
of the latest § years of Marinc's eamings, with no adjust-
ments for salaries or interest, Donohuc amrived at a figure
of $203,000 as Marine's carning power. Strangely enough,
Morrissey arrived at the higher figure of $248,000 as Ma-
rine's caming power despite adjusting its reported income
downward for salaries and interest. This was because he
concluded that the latest © months' eamings and the aver-
age of the latest 3 years' ecamings would better refloct Ma-
rine's potential camings in the future. We would take a
middle position on this and use Marine's earnings over the
latest 4 years as a guide to prognosticate the future earn-
ings. A turnaround in Marine's profitability appears to
have occurred in 1964 and despite the falloff in Marine's
profits in 1967 when compared to 1966, the prospects of
continued good business activity in the industry seem well
founded. Giving special emphasis to its latest 4 years'
carnings, but without simply relying on the mathematical
average of those years, we conclude that a reasonable
carning capacity for Marine to be used in amriving at a
valuation figure through the capitalization of eamings
would be $240,000. As stated by the Court of Claims in
Central Trust Company v, United States, 305 F.2d 393,
404:

'Prior eamings records usually are the most reliable guide
as to the future expectancy, but resort to arbitrary five-or-
ten-year averages without regard to current trends or fu-
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ture prospects will not produce a realistic valuation. * * **

By applying cur multiple of 7 to this earning capacity we
arrive at a figure of $1,680,000 which, in our best judg-
ment, was the fair market value of decedent's stock of
Marincatﬂwtimcofhisdcadi.

In reaching our conclusion we have given little weight to
petitioner's theory of capitalizing assumed dividend pay-
ing capacity because we do not believe it is relevant here.
Marine paid no dividends until it became a subchapter §
corporation and then it distributed all of its eamings. We
have not sverlocked the fact that Marine had a book value
of $3,442,000 at Scptember 30, 1967, but we deem it
quite unlikely that such a value could have been realized
if the company had been liquidated; furthermore, there
was no indication in the evidence that there was any intent
to liquidate the company at the time of decedent's death.
Nor have we ignored completcly the fact that Marinc's
assets were sold to Campbell for approximately
$4,600,000 in 1972, However, this sale occurred about 5
years after decedent's death after Marine had obtained a
rencwal lease with options to extend it to 50 years, and
after Marine had spent about $1,800,000 for improve-
ments {o the property. Furthermore, not much cash was
reccived on the sale and the sale took place because of
Campbell's special need of the facilities at that time, so
we have given little weight to this factor,

Value of the investment real estate,

Our next task is to determine the fair market value at the
date of decedent's death of the real property owned by
Marine located at 201-251 West Broadway in San Diego,
Calif.

Petitioner offered as evidence in support of its position
that the value of the property was $300,000 the appraisal
report and testimony of its expert, Emment J. McKanna.
McKanna had been commissioned by the General Ser-
vices Administration in 1968 to render an opinion on the
fair market value of eleven parcels of real estate, includ-
ing subject property, in connection with a study of possi-
ble sites for a Federal building project. McKanna's ap-
praisal report and opinion reflected a value As of Septem-
ber 15, 1968, approximately 1 year after decedent’s death.
McKanna employed the following three generally ac-
cepted approaches in valuing real property:

(1) The cost approach;

(2) The income approach, and
{3) The comparative market approach.

Using these approaches he arrived at a fair market value
for the subject real estate of $850,000 as of September 15,
1968.

McKanna's appraisal report appears to be a well-
documented study of the subject property. McKanna de-
fined the highest and best use of land concept, which is an
important ingredient in land valuations, as the most prof-
itable Likely, and legal use to which the property is
adapted and for which there is demand. In his report
McKanna stated;

Highest and best use of the property is coasidered to be a
combination commercial and retail usage in line with the
existing (sic) usages: of the building. This estimate is
made in light of the existing improvements and is in keep-
ing with other usages of property in the neighborhood.

We will forego a detailed analysis of McKanma's methods

of analysis because respondent's primary attack on
McKanna's appraisal was disagreement with his conclu-

" sion as to the highest and best use of the property, Fur-

thermore, McKanna's evidence was the only evidence
offered which we would consider to be an expert's opin-
ion of value.

Respondent's only evidence of value offered at the tnial
was the testimony of Harold Pierce, an estate and gift tax
agent for the Internal Revenue Service who had prepared
the report on which the Commissioner determined the fair
market value of this property in his notice of deficiency.
We do oot question Picrce's qualifications as an expert
real estate appraiser, but his testimony was limited to an
explanative of how he arrived at the valuation figure used
in his report, which was a mathematical calculation from
what we consider to be unjustified assumptions based on
hindsight. Pierce's report was prepared in late 1969 or
1970. He testified that he did not appraise this real estate
‘in the sense of making a formal appraisal report ¢ *
*.” Pierce concluded that the property had fair market
value &s of the date of decedent’s death of While respon-
dent argues that Pierce concluded that the highest and best
use of this property was for an office building, we believe
it is clear from Pierce’s testimony and his method of de-
termining the value of this property that he concluded its
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highest and best use was for the Federal courthouse and
office building that is presently being constructed on the
property. By the time Pierce made his report the site for
the Federal building had become fixed and Pierce appar-
ently thought the project had been approved prior to de-
cedent's death. The cvidence is to the contrary; the pro-
ject itself was not approved by Congress until May of
1968 and the site was not actuaily setiled until sometime
after that. There was no assurance on the valuation date
that subject property would be used for a Federal office
building and a valuation based on the assumption that it
would be used for that purpose wag neither justified nor
well founded.,

Pierce's assumption also led him 10 use a method for de-
termining the value of this property which is questionable.
While Pierce testified that he took into consideration sales
of comparable properties he offered no evidence about the
comparables he used. [t appears that Pierce relied primar-
ily on the transactions by which the Halls acquired the
remainder of the property needed by the Federal govemn-
ment, exchanged it and subject property for the Warmen
tract which was owned by the government, and then sold
the Warren tract to Swan Constructors, Inc., in November
of 1969.

The Halls acquired the remainder of the land needed by
the government for a total of $675,000. After the ex-
change they sold the Warren tract for $2,300,000. Pierce
subtracted the $675,000 and a $200,000 real estate com-
mission paid by the Halls from the $2,300,000 sales price
of the Warmren tract and attributed the balance of
$1,425,000 to the Broadway property originally owned by
Marine. He then discounted that figure by about 6 percent
for cach of the years between the valuation date and the
date of the sale to arrive at his value of $1,100,000 for the
Broadway property as of the date of decedent's death.
This is not an acceptable method for determining the fair
market value of subject property as of the date of dece-
dent's death and we can give it no weight.

We are thus left with McKanna's appraisal as the only
reliable evidence of fair market value. His appraisal ap-
proech was sound and in accord with generally accepted
appraisal methods and we have no reason to question the
validity of the comparables he used. We accept his ap-
praisal figure of $850,000 as the fair market value of the
property as of September 24, 1967. Petitioner would have
us discount this figure by 6 percent for the claimed in-
crease in value of the property between the valuation date
and McKanna's appraisal date. McKanna did not testify

that a 6-percent discount should be applicd to his valua-
tion figure and we have no competemt evidence that
would justify a 6-percent discount.

Furthermore, we believe some consideration should have
been given to the possibility that the property might be
used for a Federal or other office building location. The
property was well located in downtown San Diego and
the building on the property was a one-story structure
about 50 years old. We believe there was a likelihood that
in a growing city like San Diego this property would be
converted to a more profitable use than the commercial
and retail use for which it was being used in September of
1967. Consideration of this factor would tend to raise the
value even at the date of decedent's death. So we will not
apply a discount to McKanna's appraised value but will
accept it as the fair market vatue of subject property on
the vaiuation date.

Adding the $850,000 value of the rcal estate to the
$1,680,000 we have found as the value of the stock exclu-
sive of the real estate, we conclude that the total value of
decedent's stock in Marine at the date of his death was
$2,530,000,

Decision will be entered under Rule 155.

FNi. Some of this land was cncumbered by
lcases but they were apparently eliminated prior
to the ultimate exchange between decedent's
heirs and the Federal government.

FN2. All section references are to the Internal
Revenue Code of 1954, as amended, unless oth-

EN3. Parenthetically, we note that petitioner's
expert studied five of the six corporations exam-
ined by respondent's expert, the only exception
being St. Louis Shipbuilding-Federal Barge, Inc.;
however, petitioner's expert excluded American
Shipbuilding and Todd Shipyards Corp. as com-
parables.

Tex Court 1975.

Estate of Hall v. C.LLR. .
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ARTICLES OF IKCORPORATION

o £

STAR AND CRESCENT BOAT CO.

KNOW ALL MEN BY THESE PRESENTS:

We, the undersigned, all of whom are
residents and citizens of the State of Californis,
do hereby voluntarily associate ourselves for the
purpose of forming & corporetion under the laws of
the State of California.

And we hereby set forth, declare and

certify:-

FIRST
The neme of said corporation is STAR AND

CRESCENT BOAT CO.

SECOXND

The objects and purposes for which, and for

any of which, this corporation is formed are to do

all or any of the things herein set forth, to the same

extent as natural persons might or could do, viz:-
To bﬁild, rebuild, alter, lease, buy,
sell, exchange, hdld, improve, mortgage, hypothe-
cate, Tepair, operate, menage, conduoct and/or
generally deal in and with ferries, vessels,
lighters, tugs, dry docks, marine ways, sight-




seeing cars, emntomobiles, trucks and/or other
vehicles, aeroplanes, balloons, hydroplanes, dirig-
ibles, and/or other means or ways of transportation:

To buy, build, rebuild, alter, tear
down, lease, sell, exchange, hold, improve, mort-
gage, hypothecate, operate, manage, conduct
end/or generally deel in and with werehouses,
gtore-rooms, storege buildings, factories,
office bulldings, store buildings, dwelling
houses, apartment houses, elevators, hotels,
institutions, wharves, berns, docke, piers,
begins, ships, machinery, and other structures
of any meterial or kind whatsoever, or any part
thereof or any interest of eny sart therein:

To menmufacture, create, ship, trans-
port, import and/or export, goods, wares, and
merchandise of eny and every nature, class and
description; to engage in fréighting, lighter-
age, dredging, wharfage, and warehouse buai-
ness, to load ahd unload vessels of 211 kinds
end descriptions: |

To buy, contract for or otherwise
écquire, hbld, oﬁn, lease, mortgage, hypothe-
caye, pledge, sell, assign, and transfer, or

otherwige dispose of, or turn to acooﬁnt, to




invest, trade, deal in and witn, goods, wares

~and merchandise, and real and personal property

of every nature, class and description, and any
interest of any nature whatsoever therein, and
any rights, licenses, easements, franchises, or
privileges connected therewith, without restric-
tion &8 to location, and without limit as to
amount:

To acquire, andlto pay for in cash{
stock, bonds or other securffy or property of
this corporation or otherwise, the'good will,
rights, assets and property, snd to undertske
or assume the whole or any part of the obliga-
tions or liabilities of any person, firm,
association, corporetion, or trusteeship; and
to carry on any business, conbern, or under-
tgkiﬁg of any nature whatsoever:

To apply for, acquire, hold, uée,re~
gister, sell, develop, assign, lease, grant
licenses in :espect of, mortgage, hypothecates,
or otherwise dispose of or deal with letters
patent of the United States and/or any foreign

. country, patent rights, licenses and privileges,

inventions, improvements and processes, copy-
rights, brends, lebels, trademarks and trade
names, relating to or mseful in connection with

any business of this corporation:




To enter into, make, perform, and carry
out contracts of any and every kind for any law-
ful purpose, without limit as to amount, with any
yerson, firm, association or corporation:

To borrow money, and to maké, draw, '
accept, endorse, discount, execute, guarantee and
issue promissory notes, bills of exchange,
werrants, bonds, debentures, obligations'and evi-
dences of indebtedness, of any end every kind and

nature whatsoever, negotiable or non-negotisble,

'transferable or non-~-transferable, without limit

as to amount; and to mortgage, hypothecsts,
pledge and otherwise cherge any and all of its
properties, rights, privileges and franchises to
séoure-the payment thereof, or aﬁy part thereof:
To lend money; to subscribe for, pur-
chase or otherwise écquire, and %o hold for in-
vestment or otherwise, for such time as may be
desired, witnh the same rignts, powers and
privileges of ownership therein as may be per-
mitted to natural persons, (including the right
to vote the same, if any), and to use, sell,
assign, exchange, transfer, mortgage, pledge or
otherwise deal with or dispose of, the shares,
stockse, bonds, Gebentures, notes, scrips, cer~
tificates of indebtedness, and/or other obligetions,

pecurities or svidences of indebtedness of any



corporation, firm, association, company, and/or
trusteeship of eny and every nature whatsoever,
wheresoever organized or existing, and wﬁether
now or hereafter organized; to merge or consoli-
date with any corporation, firm, associstion,
company or trﬁsteeship in such manner as may be
permitted by law; to aid in any manner any person,
corporation, firm,association, trusteeship and/or
partﬁership, whose obligstions, stecks, bonds or
other debts are held or in any manner guasranteed
by the corporation, or in which the corporation
is any wey interested; to guarsntee the payment
of dividends upon any stock, or the prineipal
or interest, or both, of aﬂy bonds or other
obligations, and/or the performance of any contracts:
To have one or more officed; to cerry on
all or any of its operations and business, end,
without restriction or limit as to amount or loca-
tion, to purchaese or otherwise acquire, hold,‘own,
mortgage, sell, convey, or otherwise dispose of
real end personal property of every class and de-
scriptioﬁ in any of the Stetes, Districts, Terri-
tories or Colonies of the United States, gnd in
any end all foreign countries, subject to the laws
of such State, District, Perritory, Colony or

Country.




To organize, conduct and maintain
an agency for the selling of policies of in-
surance issuved by any Insﬁrance Company or
Companies, domestic or foreign, end to act as
agent for any insurance company of axny kind,
doing any sort of insurance business of eny
nature whatsoever; to asct as agent, broker or
representative of the owner or other person,
firm, association, corporation or other form
of business organization, having or claiming
to hasave ahy interest of any nsture whatisoever,
in resl, personal and/or mixed propsrty;

To remunerate sny person, firm,
sorporation, or other form of business organ-
ization for services rendered or to be rendered
in selling, pledging or guaranteeing the dis-
posal of the shares of the capital stock of this
corporation, and/or any notes, bonds or other
obligations or evidences of indebtedness of this
corporation that may be issued from time to
time, end/or any other proverty of this corpors-
tion, real, personal, or mixed: _

To do and'pérform every act-and thing
necessary, sultable or proper to carry out the
above enumerated purposes, or any above enumer-
ated purpose, or to attain any of the objects,

or further sny of the powers herein set forth,




either -alone or in association with any corpora-
tion, ‘c-ompany, firm, trusteeships or individual,
and to do any other act or acts, thing or things,
incidental or appurtenant to or growing out of

or commected witn the dusiness or powers herein
enumerated, or any part orlparts thereof, whether
the ssid acts or things are done in the State of
Califoria, United Stetes of America, or in any
other stetes, jurisdictions, districts,. territor-
ies, and/or colonies of the United Stetes of ‘
America, andfor in any foreign country or countries,
provided tne same be not inconsistent with the
laws relative thereto; and to have, enjoy and
exarcise gll the rights, powers and privileges
which are now, or which msy heresfter, be confer-
red upon corporatious, organized under the act
hereinafter referred %o or under the same statutes,
and to do any end 211 of the things hereinbefore
set forth to the same extent as naturasl persons
might or could do.

The foregoing clauses shall be construed
both as objects and powers; and it is hereby ex-~
pressly providéd that the foregoing enumeration
of specific powers shall not be held to limit or
restrict in any menner the powers of this corpor-

ation.




THIRD
The place where the principal business
of said Corporation is to be transacted is in
the City of San Diego, County of San Disgo, State
of Celiformia. '
FOURTH
The term for which ssld Corporation
is to exist is Fifty (50) yesrs from and after
tﬁe dats of its incorporstion.
PIFTH
The number of directors of this
Corporation shsll be Three (3) end the nemes and
residences of those who are appointed for the

first year are as follows:

NAME WHOSE RESIDENCE IS IN OR AT
0. J. Hall Ban Diego, California
Rslph J, Chandler Los Angeles, Califomis
George Burnham San Diego, Celifornis
SIXTHE

The amount of Capital Stock of said
Cofporation is One Hund;ed Thousand Dollars
($100,000.00) and the number of shares into which
it is divided is One Thousand {1,000) Shares of
the par value of One Hundred Dollars ($100.00)

each.-




SEVENTH

The amount of said Cepital Stock
which has already been suhscribed is Three
Hundred Dollars {$300.00), and the follow-
ing are the names of the persons by whom
the same has been subscribed and the number
of shares subscribed by each.

NAME OF SUBSCRIBER NUMBER OF SHARBS AMOUNT

L

0. J. Hall One $100.00
Ralph J. Chandler One 100,00

George Burnham One 100.00

IN WITNESS WHERHKOF, we have hereunto

set our hands on this I?Lfg’ day of
Mgrch, 1926,




STATE OF CALIFORNIA)
)ss.,
COUNTY OF SAN DIEGO)

@
On this Iﬂ& day of March,
1925, before me, RALPH %, JENNEY, a Notary Public
® 4 in and for said County snd State, residing there-
[ in, duly commissioned and sworn, personally ap-
peared 0. J. HALL, RALPH J, CHANDLER, and GEORGE
® BURNHAM, known to.me to be the persons whose nemes.
are subscribed to the within instrument, and
acknowledged to me that they executed the same.
® IN WITNESS WHEREOF, I have hereunto set
my hand and affixed my notarial seal the
day and year iun this Certificate first
above w gf
® in gjd for sSsid Cqunty and
Statg.
®
®
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CERTIFICATE OF WINDING UP AND DISSOLUTION Fl L:E D
: of the Secretary of Siats ;L/

OF - D 5021 hh;ﬁwdam
STAR AND CRESCENT? BOAT CO. UN131957
a. ornia eorporation D, o Sl

The undersigned, 0. J. Hall and O, J. Hall, Jr,, do hereby cert;}y
and state that they are a majority of the Board of Directors of STAR
AND CHESCENT BOAT CO., a CGalifornia corporation, and they do further
hereby certify end state:

ONE: That BTAR AND CRESCENT BOAT CO,, i8 & corporation duly

‘organirzed and existing under and by virtue of the lsws of the State of

California: that the Board of Directors of aald corporetion consiste
of three (3) directors and that the undersigned are two (2) of said
direotors and oconstitute & malorlty of saild@ Board of Direotore,

Twﬁz That on the llith day ef January, 1957, a certiflocate, sigped
and verified in accordance with Section 4603 of the Califorsia Corporé-
ticns Code, was duly filed in the ofrioe‘or the Beecretary of Btate of
the State of Califernis, stating, among other things, that said corpor-
ation had eleocted to wind up and dlesolve; that a copy of said ecertirfilsate,
duly certified by said Secretary of State, was thereafter on the 26th day
of April, 1957, duly filed in the offtce of the County Clerk of the
countﬁ of Ban Disgo, 8tate eof California, being the County in which the
princlpal offisce of #aid corporation ie loeated,

THEEE: That the Direators of seid corporation have bheretofore
cauged written notiee of the commensement of the proceeding for such
voluntary winding up and dissolution of said eorporetien to be given
by mail to all its shareholders apd to all lté known ereditore amd
olaimants whose addreeses appear on the records of sald corporation,

in accordance and full complianee with the -provisions ef Beotion 4605

-1~




of the California Corporetiong Code,
FOUR: That eaid corporetion has been completely wound up.

" FIVE: That sald corporationis known debts and liabilitiss have
been aotually paid or adequately provided for by the assumption of pay-
ament of all such unpaid debts and llabilities in goo§ faith, by 0. J.
Hall, who 1s a'rinancially responsible person, whose business address
18 656 Spreokels Building, Sen Diego 1, Californim, and whese residence
address s 635 San Elljo Btreet, éan Mego 6, Californis, puresuant to
an agreement dated April 30, 1957, between sald corporation, sald Btar
and Cresocent Boat Co, and sald 0, J, Ball, by virtue of which said g,
J. Hall assumed the payment of and became responsible for all of the
debts and llabilitiee of said corporetion, said Star and Crescent Boat
Co., remaining unpaild as of the slose of business April 30, 1957,

BIX: That all of the known assets of sald corporation, said Btar
and Cresoent Boat Co., have been distributed to 1ts scle shareholder,
eaid 0, J. Hall, eonstituting the holdeyr and owner of a1l1 ol the 1ssued
and outstanding shares of stook and representing 511 of the voting
power of dald corporation, said Btar and Orescent Boat Co.

BEVEN: That all taxes imposed on sald corporation under the Bank
and Corporation Tex Law have been paid, That the Franehlse Tax Board
of the:State of California, uader date of May 21 , 1957, 18-

sued 1ts oertirioate of satisfaction or Tax Clearance Certificate where-
in 1t 3¢ reocited and certified that all taxes imposed on sald corpore-
tion, eaid Star and CUressent Boat (Co., under the Bank and Corporation
Tax law have been paild or secured, for the periad‘up to and including
June 30 , 1957: that said oertifioate'or satlsfaction or

Tex Clearance Certifiocate is filed herewlth with the Beoretary of State

-2-




of the State of Callforania.

IN WITNESS WEEREOF, the undersigned have executed this certificate

on the__}[ day of_#:-'__{/_u_. 1957,

Constitubing & majority of the Board
of Directors of BTAR AND CHESCENT
BOAT C0., a California corporation.




BTATE OF CALIFORNIA)

) 88,
COUNTY OF SAN DIEGO)

0. J. HALL spnd O. J. BALL, JB., being first duly swern, depofe amrd
gay, that they are a majerity of the Beard of Directors of STAR AND
CEESCENT BOAT (0., the corperation in the foregoing certirlcaté mention-
ed; that they have read the foregoing certifieate and kxnow the oontanté
thereof, and that the matters set forth in the foregoing certifiecate are
true of their own knowledge, and that the signatures parparting to be the
signatures of sald directore thereto are the genulne signatures of said

direetors respectively,

A
0/ / 411} ~

i
L ARILTIRT 2

Subseribed and sworn to before me

uﬂzmm O gu.n.w

Notary Publip in dFd for the Oounty
er 8an Diege, Btate of Galifornia,

E #y Commlssion Expires May )
(NQTARIAL S2AL) y Commission Expires May 10, 1963

—biee
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SANDI L. NICHOLS (BAR NO. 100403)
ALLEN MATKINS LECK GAMBLE

MALLORY & NATSIS LLP
Three Embarcadero Center, 12® Floor
San Francisco, CA 94111-4074
Tel hone: (4l 837-1515

(1415) 837-1516
snichols@allenmatkins.com

KATHRYN D. HORNING ((;BAR NO. 185610)
ALLEN MATKINS LECK GAMBLE
MALLORY & NATSLSH
oor

501 West Broadwa
San Diego, CA 92 01
Tel hone: (619 125%3}-1 155

6 la
E-Mal omng@aﬂenmathns com

WILLIAM D. BROWN (BAR NO. 125468}
WENTZELEE BOTHA (BAR NO. 207029
BROWN & WINTERS

120 Birmi Drive, Suite 100F
Cardiff-by-the-Sea, CA 92007-1737

760 633-4485

Fax: (760) 6334427

E-Mail: b wn@brownandwmtexs com

Attorneys for Defendant/Counter-Claimant,
Cross-Claimant/Cross-Defendant
SAN DIEGO UNIFIED PORT DISTRICT

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CITY OF SAN DIEGO,
Plaintiff,
v,

NATIONAL STEEL & SHIPBUILDING
COMPANY; et al.,,

Defendants.

AND RELATED COUNTER ACTION

THE SAN DIEGO UNIFIED PORT
DISTRICT, a public agency,

Cross-Claimant,
v.
NATIONAL STEEL & SHIPBUILDING

TITI3.0NSF
2994525-00005/2-25-10/0/kn

Case No. 09 CV 2275 W WVG

FIRST AMENDED CROSS-CLAIMS OF
THE SAN DIEGO UNIFIED PORT '
DISTRICT FOR:

Cost Recovery, CERCLA § 107;
Contribution, CERCLA § 113 and Oil
Pollution Act §§ 2702 and 2709;
Federal Declaratory Relief;
Contribution and Indemnity, Health & Safety
Code § 25300 et seq.;
Declaratory Relief, Health & Safety Code
§ 25300 et seq.;
Cost Recovery, Water Code § 13304;
Declaratory Relief;
Equitable Indemnity;
State Contribution;
Continuing Public Nuisance;
Continuing Public Nuisance Per Se;
Continuing Private Nuisance;
Negligence;
Negligence Per Se;
Case No. 09 CV 2275 W WVG

FIRST AMENDED CROSS-CLAIMS OF THE
SAN DIEGO UNIFIED PORT DISTRICT
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COMPANY; NATIONAL STEEL & Continuing Trespass;
SHIPBUILDING CORPORATION; Express Contractual Indemnity;
NATIONAL IRON WORKS; MARTINOLICH | Breach of Contract

SHIP BUILDING COMPANY; SOUTHWEST
MARINE, INC.; BAE SYSTEMS SAN DIEGO] DEMAND FOR JURY TRIAL

-TE. S - T 7. T S YR Y
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24

SHIP REPAIR, INC.; SAN DIEGO MARINE
CONSTRUCTION COMPANY; STAR AND
CRESCENT BOAT COMPANY; STAR AND
CRESCENT INVESTMENT COMPANY;
STAR AND CRESCENT FERRY COMPANY;
SAN DIEGO MARINE CONSTRUCTION
CORPORATION; MCCSD; CAMPBELL
INDUSTRIES; SAN DIEGO GAS &
ELECTRIC; UNITED STATES NAVY; CITY
OF SAN DIEGO, and ROES 1-100, inclusive,

Cross-Defendants.

Case No. 09 CV 2275 W WVG
FIRST AMENDED CROSS-CLAIMS OF THE
SAN DIEGO UNIFIED PORT DISTRICT

TITTI0USE
299825-00009/2-25-10/skka 2
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70.  The Port District is informed and believes, and thereon alleges, that the primary
categories of materials used at the Martinolich leasehold include, but are not limited to, abrasive
grit (sometimes consisting of slag coliected from coal-fired boilers and containing iron, aluminum,
silicon, calcium oxides, copper, zinc, and titﬁnium), paint {(containing copper, zinc, chromium,
lead, and tributyltin fluoride or tributyltin oxide), and miscellanecus materials (including oils,
lubricants, grease, fuels, weld, detergents, cleaners, rust inhibitors, paint thinners, hydrocarbon and
chlorinated solvents, degreasers, acids, caustics, resins, adhesives/cement/sealants, and chlorine).

71.  The Port District is informed and believes, and thereon alleges, that the primary
categories of waste generated by Martinolich's operations include, but are not limited to, abrasive
blast waste including spent grit, spent paint (containing copper and tributyltin antifouling
components, zinc, chromium, and lead), marine organisms, and rust; fresh paint; bilge waste/other
oily wastewater (containing petroleuﬁx products, detergents and cleaners); blast wastewater
(containing spent abrasive, paint, rust, marine organisms, and rust inhibitors such as diammonium
phosphate and sodium nitrate); oils; waste paints/sludges/solvents/thinners; constmctmn/mpalr
waste and trash; and miscellaneous wastes (including lubricants, grease, fuels, sewage, boiler
blowdown, condensate, discard, acid wastes, caustic wastes, and aqueous wastes).

72 The Port District is informed and believes, and thereon alleges, that waste,
including hazardous substances and hazardous waste, was discharged and/or released from the
Martinolich leasehoid directly into San Diego Bay and/or into the City’'s MS4 which, in turn,
discharged and/or released said hazardous waste and hazardous substances directly into San Diego
Bay at the Shipyard Sediment Site.

¢ San Diego Marine Construction Company and The Star C t Companies

73.  The Port District is informed and believes, and thereon alleges, that from about
1914 to 1963, the San Diego Marine Construction Company, the Star and Crescent Boat
Company, a division of San Diego Marine Construction Company, the Star and Crescent Boat
Compapy; Star and Crescent Investment Company, and/or the Star and Crescent Ferry Company
(sometimes collectively, the "SDMCC Defendants") leased tidelands property from the City at and
near the Shipyard Sediment Site, upon which the SDMCC Defendants owned and operated a ship

Case No. 09 CV 2275 W-WVG
FIRST AMENDED CROSS-CLAIMS OF THE
TITTI3.01/3F : -19- SAN DIEGO UNIFIED PORT DISTRICT
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repair and construction facility for the U.S, Navy and commercial customers. The Port District is
informed and believes, and thereon alleges, that from about February 1963, when the Port District
statutorily assumed its responsibilities as trustee for the San Diego Bay tidelands and inherited the
tidelands leases from the City, until about July 1972, when the lease was surrendered, San Diego
Marine Construction Company leased the land on which its facilities operated from the Port
District under written leases.

74.  The Port District is informed and believes, and thereon alleges, that the SDMCC
Defendants' activities and industrial processes included, but were not limited to, surface
preparation and paint removal, paint application, tank cleaning, mechanical
repair/maintenance/installation, structural repair/alteration/assembly, integrity/hydrostatic testing,
paint equipment cleaning, engine repair/maintenance/installation, steel fabrication and machining,
‘electrical repair/maintenance/installation, hydraulic repair/maintenance/installation, tank
emptying, fueling, shipfitting, carpentry, and refurbishing/ modemnization/cleaning. The Port
District is informed and believes, and thereon alleges, that the SDMCC Defendants' facilities for
these activities and processes included, but were not limited to, floating dry docks, marine
railways and cranes enabling ships to be launched or repaired. In addition, the Port District is
informed and believes, and thereon alleges, that all surface water runoff from the SDMCC
Defendants' leasehold discharged directly into San Diego Bay.

75.  The Port District is informed and believes, and thereon alleges, that the primary
categories of materials used at the SDMCC Defendants' leasehold include, but are not limited to,
abrasive grit (sometimes consisting of slag collected from coal-fired boilers and containing iron,
aluminun_:, silicon, calcium oxides, copper, zinc, and titanium), paint (containing copper, zinc,
chromium, lead, and tributyltin fluoride or tributyltin oxide), and miscellaneous materials
(inctuding oils, lubricants, grease, fuels, weld, detergents, cleaners, rust inhibitors, paint thinners,
hydrocarbon and chlorinated solvents, degreasers, acids, caustics, resins,
adhesives/cement/sealants, and chlorine).

76.  The Port D1stnct is informed and believes, and thereon alleges, that the primary
categories of waste genei‘ated by the SDMCC Defendants’ operetions include, but are not limited

Case No. 09 CV 2275 W WVQ
FIRST AMENDED CROSS-CLAIMS OF THE
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the Shipyard Sediment Site, the City's Complaint, and for any and all other claims arising out of or
relating to the contamination at or into the Shipyard Sediment Site, including, but not limited to,
all expenses and costs (including reasonable attomeys' fees and expert fees), pursuant to their
respective leases and TUOPs as alleged herein.

14.  Against Campbell, BAE Systems, SDG&E, NASSCO and SDMCC, and each of
them, for damages arising from their respective breaches of contract in an amount according to
proof at trial. ‘

15.  Against all Cross-Defendants for prejudgment interest, and costs in an amount to be
determined at the time of trial;

16.  Against all Cross-Defendants for the Port District's reasonable costs and expenses
of litigation, including reasonable attorneys' fees, expert witness fees, consulting fees, and related
expenses; and

17.  Against all Cross-Defendants for such other and further relief as the Court deems
just and proper.

Dated: February 25, 2010 _ ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP

By: /s/ Sandi L. Nichols
Sandi L. Nichols
Kathryn D. Horning
Attomeys for Defendant/Counter-Claimant/
Cross-Claimant/Cross-Defendant
The San Diego Unified Port District

D FOR
_Cross-Claimant, the San Diego Unified Port District, hereby demands a jury trial as
provided by Rule 38(a) of the Federal Rules of Civil Procedure.

Dated: February 25,2010 ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP

By: /s/ Sandi L. Nichols

Sandi L. Nichols

Kathryn D. Horning

Attorneys for Defendant/Counter-Claimant/
Cross-Claimant/Cross-Defendant

The San Diego Unified Port District

Case No.- 09-CV-2275 W WVQ
FIRST AMENDED CROSS-CLAIMS OF THE
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* conveyod ho .tho c1ty of Bm DSe(:o Ly .the State of California

fouowa. to—wzt:

LBAB]BQ

. 'i‘ 8 xunmrruas, usde and entored into thipa (5/ day
of : v As Dy 1915. by .and botwesn The City of San Diego,

a nunioipal corporatlon ia tho Cmmty of 9an Diego, State of Cal.

1tomia. herolnattar deulgnated a3 tho City, ond the Nan Diggo

_ilgrine conutmoum company. a oorporatiou. organizea ané exiote |

ing under and b.v vlnuo ot the lnws of tho State of Lal.u‘oruia . 1
heralnafter deaianntod as the Lessoe, . S |
VITHECHRTH; . e A [
' ‘That tha caid CIt,v does by those prementa démicae and I
lenee unto the said Leosde oll those jands Yordering -and extond-
1:)3 into tho Bny of ﬂan Iuogo,angl Jboing a port,ion ;0f .those landg.
through the gro'v;‘_el.orm of that cortain. Act of the Logislature of.
ti)_o State of California, entitlad as follows: ®An Aot convey~

ing cortailn tide lands and land lying under inland navigohle watore

situated in the Bay ot‘s_n_n_nleao to tho City of San Diege in fur-
thota.u.oo 'ot nuvigaﬁign and gm@e;pe'agq the fisheries, and orovife-
ing for tho gov.eﬂ.ment_ mnnnsdr-aep?. a_nd. gontro‘l thereof”, approved
on the firgt duy of Hay, 1931, and more pu:tl?ul_a.rly dosgrived 08
) L e

. Boginnmg nt a plint rrhere the onotarly une of Vompe
son Btroet extendna sontherl.v 1ntor¢aata tho mean high tido. une
of the Bay of Ban Diegoj thonce south 3° vost. about 1380 feot
nopg ea'id sastorly line of Sampson 8treet extended to an intora-
seotion with the Untted”Stotee plorshead line of the Iay of San
m.eso. thenno noxth 56° B1°* weet 200 foet nlong eald pilor-hood _.
une; thonoe .noxth 39° eaot _avout 1320 feot al.ng o }ine pnranox
to the sa&d ountcrl,v ll.no of Sam-won Btroot to nan 1uteroecuqn
\-uth the niean hish tide lino of thﬂ Doy of tlan mega, thonoe
along aa;q moean hish tide nne in o aouthoasfarxy direction to - -
the point ot beginntng.

P ——
R ——
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To ha.va and to hold ‘the said premieoa and each and every
part and parcel meroof unto tho sald Lesbee for ths torm of ten
(10) yearn trom and atter the nrst ﬁay of Harch, 1915, at'a
month:l.y rcntaJ. ot 'rwenty.nve (825 00) Dollara. _ypayable monthly
in advunce in go:l.d ooln of the Unlted Stateu. at” th.e office of
the CEIZ7 tnwmzfam. ot eaiﬁ City of San Diego. on the first day
of each ond every month durtns sald tem. but the right of tho -
Conmron councn to ohanse or inorease suid ‘rent, at. any time, or '
ae orten ap t.he camou Counon maw ba ndv.laea. 1o hereby ‘exproacly
reaerved to the Cl.ty. proﬂded. however. that aai& City shall
never charge ror the uao of acid yrelnieea eny ubreasonable rnﬂe
or %ell, nor 1:;ake ner .'uufi’or to be made any unree,nonable bhazge. '
burden or dincrimnation upnn or against sald Lenséa, and the gaid
Leguvee in acoepuns tl’uu loaae. acknowledgoa tho rtght of tHe~
sald City to rendJuut and increase the rentai a.t nny time an herse
inabove proﬂde‘d. ’ o ’

And 1% 36 here’oy ugreed 'oetveen the parties to thip
lonse that ts iy sranted and acceptud upon the further terme’ and
conditiana hlareinaftar provided. o-wit- T v L

(i.) . ?hat uaid. premieca shall bo used as follows:

' . E'or the erneuon aid mntenmce af"a duilding thexeon
fox" t'he purpoae ot ourry:lng.‘hbn ‘ana meintaining ‘a marine taya. xew
pairtug 'boatu md conatrucuon and :lmunchtns ‘of all kinde of
water ox-art. Avit.h tha right to -conatruct ana maintain thereon
wharves nnd nther etructurea nocoasnry or convonient for the pure
yose above meuucned. the aaLd. wharves, buildings or other struc-
tures to be so conatruoted to moat with the npproval 0of the Supere
intondent of ?once and Ea.rbor Aﬂ’uirs of tho g1ty of Sen Diogo.

] (2)_ ‘r.’.\at a:dd Loauae shali’ have thovﬂsht and privi-
lege of racla:.maa and fullng in vith matorial tuken from the
Tottom of tlm bays u:n& not with nxw mnter!.nl brouaht ih from olte
oide of thn nw. nn o:' any portion or ‘Bodd bremiaes hereby lganed;
and provlded turthar that no work e‘haJx be done upon nor use made
of paid promisee that will materially Georease the smount of tidal

wnters of the Boy of SBan Diegd,

— et Y

—— s —
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{3)  That nothing here:1n contained shail limit 1;.hs
pewer of the City of San Diego to build, maintain, own and
‘operate any railroad or ra;n-roa.da ‘éo'roha‘e eaid premises, or to
herautter‘graxit'frénch;ﬁea ﬁo"ény"ﬁoroo-n or corpo’rétion far the
conetruction, melntenance and operation of any railroad or rafl-
Yroads acrosa said prem:l.seh‘. provided that auoh'peréon or cor-
poration, ‘granted puch franchise by tho City. shall bear ell exe
‘henae of mak-ing dny erosaing or crossinge and their equitable
ghare in the costs of maintaining the same, the ‘said Lesses to
remove at ite own cost‘an'd exp'énse ?rom ‘any such pren;.iseé 80
granted for Tallrosd purposes, any ‘buildings or materisls which
it may habve ereoted ér 'placé‘df t'imr‘eon; provided, ‘howevex;.‘ that
said Lessee shall not be divt‘;turb‘éd in the poesession and ume of -

' sald premises to any greater extent than 1a nacessary for the

conatruction and maintenance of such railroad. ) .
(4) *~ That sald City reserves the right to erect aea.-
walls and docks and wharves along, in front of, or over said
demiged promi sew, uﬁd' the right to lay water ﬁipe.acroea cald
property and to make such other Mprovomoﬁts for the dévelopment
of the facilitiee of the iiay of San Diego fpr the purposneg of
navigation, commerge and the fisheries, and gf the dockage of
Yappely on sald premises, at any tme ahd :ln aqch hanner as may
Ye provided in any general plon for: hax‘bor 1mprovementa ndopted
by cald City; provided, only that -a.aid Leaqee sha.l;l. not be dipe

_turbed in the poaeeaaion and use ot naid pranises to any greater

.degree than ie necoaaary in the oarrying aut and completion of

(5) ‘That the snid lease shall not be aspignable or
transforable, nor ohpll the oaid Ledoes baie ‘the right to pub-

said general plam of mprovanents. >

let the 1aased pram:.aes, or any part theteof.
(6) ﬂmﬁ the Lesaee will pay tha rent herein provided .

}Aor auch further br differant rate os' -may be prohdsd. ag the

-.- Y A . L P |

same shall soorue, cﬂ."""' .

.

PORT000491




(7). In tho ovemt that the soid Legoee shall fail to

oar'iy' 611 ftpo nnid.buslilénu. an hereinabovo provided, and ehmll
fal) to maintain on the premisen ouch wharves and othor atruce
tureon ne(ésuar'):r or c'onv.en!.ontu tor. éarryin;g r;n gatd businees, oF
to the mnxuhé in any way of tho u_soi; and purposes for vhich
soid bremiaen ni'e loeased as éﬁwe stated, then this onuaauon
etmu tem&nnte and Yo void, a.nd the anid Lespee ahall remove
trum tho aa.ld dcmined prcsnises and ono.n have no other right or
cxa.im thereto. provtded. that nnthins herem nuntatnon shall
prevent the Common Couuou of tho cj.ty of Ban Diego frum changs
ing, modlfying or annuluna thin leuae by ordinonce at amy tme.
a9 m ite Judament may goen proper; and the Buld Leosoe in aos
eepting thia leare herehy mknowlcdgoo the rigm of said Cammon
Council to ohnnsa. modify or annul this leage at any tme. 1Y)
herein provided,

IR vITHESSN muamor, a ma,joruy ot the membars of tha
Common Couneil of the City oz San mego have horeunto set thoir -
hande on bechal?f of tho city oz San Diego, and the sald Lessog
hae horeunto a!tixad ity corporate name gnd geal by ite yropey
offscern therounto duly authortzed. ths dgy and ycar firgt

haramumovo vr:t‘ten, )
THRE C

b § hereby ayprove the forw of the foregoing lease, this

2 any of ifM_“ 2036,
) To- D. COBGROVY, Oity Attorney-

Y odg g anre

“'s - De;éﬂty City Mtornay.

3
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LEASE.,

418 INDEETURE OF JBASE, mede and antered into this __Lﬂt_ oy of
Hoy, 1986, by ond betwaeen THE GITY OF SAN DISCO, s muniaipal earporation
in the County of Sen Diego, State of califomla. acting by and throngh
the dexdor Oommigeion of said Oity of 3an Dlego, herelnafter rofarred to
5s the City, znd SAT DIRGO MARINE COFSTHUCTION CO., & corporation orgen-
1866 and exinting under acnd by virtue of the laws of the 3State of Call-
formia, hereinaftor designated 8 the lLessoe, VWITUESSETH:

That the City doon by theso provents demise and lezpe unto tue_anu
Logses gll those londe bordering and ¢oxtonding into the Bay of San Dlegzo,
and being & portion of those londs conveyod to The City of 3im Diego by
the Btate of Californis, under the provielocas of tha:t cortsin Lot of thae
Logielaturs, entitled: "An Aot comveyling certein $ifle lande and lands
1ying under inland navigeble wators eituated 1n the Bay of San Tiego to
The 0Lty of San IPlego in furthoranoe of navigation ond eommerce and the
ficsheries, and providing for the goverament, mauagement znd conbrol there-
of®, approvad on the Ist day of Muy, 1911; o51d lande herein leueﬁ to
031d Leseeo tng particularly decoridbed as followsn, to-wit:

Boginning ot 8 point whore tho ootterly line of ‘Sempson Street
exterdod southerly intorsccts the Hean High Tide Lino of the Bay of
San Diego; thence gouth 39° woot sbout 1280 feet aleng onld eaaterly
1ine of Sempson Streot extonded %o an intereeation with the tnited,

States Plerheud Line of the Boy of San Diego;. thonse north 66°51' west
200 feot siong svcld Plorbesf Lime; thence north 39° gast sbout 1220 feat
elong & 1ine parellel to tho ecid essterly 1ine of Sampeon Street to anl
interceoctlon with the Mecn Righ Tide Llno of the Bsy of 8am Dlsgo; thonae
' along 8¢ld Jean High Tide Line in o sontheasterly direstion to the point
of bdeginning;

To Bave end to hold tﬁe 8old premises, snd esch and every part aud
pexorl thereof, unto tho 8cld Lessee, for e teim ending February e8th,
1930, at s rental of forty-five dollere (245,00) per month, payable mdnth-

]
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iy in advanoe in gc;l& o;)in of the Unitod States, st the office of the
Esrbor Mastor end Wherfinger of The City of Sem Diego, or to suok othor
Oity official aa the Commom Counoil of aeid Uity moy deeignate,

The rignt of the Oommon Counoil af The Jity of San Dlego, md of tae
Harbor Commission of eaid Oity, to change or inaraaae galld raht at any
time ie horedby oxprossly roeerved to the COlty, tnd the eald Leuaae.. in
ageopting this logss, sokmnovledges the right of eald City to reafjust
ond inorease the roantal at any timo a3 bereinabeve provided.

Heither the whole nor eny part of this lease shall be sseignable.
or transferable, nor shall tha Lessoe have tho right to sublet the
leoted premipes or any port thereof without the o-msent of tbeAcomon
Council, evidenced dy ordinaeso dvly end regularly adqptod end ;ayproved.

The Commén Counsil of sald Oity and the Faople of pald city_ hareby
réserve the right end privilage, by ordinaise fuly adopted, to tsrminate,
snpul, okenge or modify this lease in sueh monner as in their jpdgment
Wy 8661 PropoT, ’

It 1g further provided thct the Haorbor Commission of salf Oity shall
havd poie_r.to chéngo the boundcrise of said lénsea rromises to canform to
any sdopted plan of horbor improvements, mhould the harbor improvements
;lanhed satend f£ar anough to dover the premiess hereby losved, during the
term of this lopss, :

‘ In edtition to the foregoing provisions it is heredy asrae'& by the
portioc to this lesde that the oane 18 greubed and mocepted upon tho
farther torme ané oonditions hereinafter provided, to-uit:

1. %het 8214 promiecs shall bo used for the purpese of sarrying
on and maintoining warine weye, aud the oonptruotion, lsuaching and ta-
poir of merine oraft; aond anuy and oll duildings orected on bstd loami
lend shell gonform to the goneral typa of arobitooture s prosoribed or
68 may be presoribed for the saotien of the woter framt withinm chioh
paid lessed lende 116, and shaoll be erested and meintained in suoh maomer
85 moy be required dy the Harbor Commission of Tha Oity of Sen Mogo.

2, The 0tty of San Diego ‘boreby apeoifiocally reserves, over the

-e-
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1epds menticned in this lease, o sontisudus right-of-wsy for e gmniaipal
belt lins of retlway traoks, which salé right-of-way ehall Be not less
than onoe handred feet in width, ond sholl be at ouah polnt or pointa -on-
pold lgnis a3 %he Jorson Counoll of said ity may harsafter determine,
and shall be @0 looated o8 to praotloally porallel the United States
Bulkhead Line, 1t boing specifically osgreed and undsrstoed by the parties
poretss that nothing in thie lecse oontsingd is intendod, or shall in any
mooner bs construed to in any vny interfore with the right of said 81'1:3
to oconatruat railoay trascks over said right-of-woy.

That nothing hereln contalned shall limit the power of Zhe City of
Sen Dlago to build, maintoin, owam and opergte sany railrosd or reilrosde
soroon seid right-of-woy 80 raserved for rallroad purposes, or to here=
gfter grant franohlee'a %o guy person or corporotion for the comstruetion,
nointerence and operaticn of any rallrgad or rallropds anxo;;s 2ald right-
of-way: PROVIDED, $that sueh person or corporation grented suoh fLranphise
bty the Oity ehall bear all expenses of making any erossing or orossings
and thoir oquitable ohare in the eost of malntelning tho Beme. %he Baid
Loesoee %o rémove at lis own o008t and expence from any cuoh right-of.way
s0 rogerved for rellroad purposaes, any buildings or materisls whiok it
may have erasted or placed thereon; PROVIDED, howevor, thst said Lessae
ghall not be disturded in the poesespion and nea of peld premiges to ay
groeter extent then 18 nesessery in the oonstmtf.cn tad maintensnce of
guch railroad, '
8. Thet eald Gity reserves the yight to ersct poowalls and dooks
and wharves along, in frent of or over geid domined pranun.ea.'ani the
;13“ %0 lay -mter. pipes acrooa gaid londs and to maka at.:oh other im-
provementa for “the davelopment of the fooilitieo of the By of sén Diegso
for the purposq of nsvigation end commeros and the fisheries, ané of the
dockage of voesels on 9aid premises at eny time and in aﬁoh BAner ap
mey be provided in may gonerzl plan of harbor improvement adopted by
esld City; PROVIDED only thet scid Lessee shall mot bé Aisturbod in
the poossecion end uee of oald premiges to any greater ;legree thzn 1s
nesesaary in the carrying out and e amplation of said goenoral plan of '

-3 -
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isprovenonts,

4, It 10 axpressly understood thst The Qity of San Diggo 8holl not
bear any of the costs of any dredging whatever from the sald premises to
deep vater ohamei.. which will Ye negeealtated \ry roason of filling dqne
by sald The City of 3m Diego. ) '

6. It 1o further siipuloted gnd ggreed that this lesee is made upon
the oxpress condttion that the said Lemsea will maXe suoch provisions for
the disposal of onrfssc plctm waters amptying into the Bay of Sen Dlege,
at any point whora sald desoribed tide lendm would be roolaimed by tho
Legsse of gaid tide landas, a3 mey Do required of it by the Jardor Com-
mission of The Gity of San Diego, It 18 further understood snd sgreed-
that the oost of making suclh provisions for tue lieposal of suoh otorm |
waters shall bo borpe uneily by the s:zi@ Leasee,

8. In the event .the Lesmee Chall fall to eetadlish znd maintaln
the buniness her-indbafore msnticned upon said demised land, or shaoll
fo11 to fulfil) in any menner the uees and purposes for whieh the ©uid

_ premieee oro leesed, 0o ebove gtated, or shall ml or refase to perforn
the obligatiens by 1t in taie leose undertaken, thén this lsese ehall
tdrminnte and snid Lessee shall heve no !nrtﬁer rights ther:under, and
the soid lessee shall remove from seld demised premizes and shell have
no forther right or cloim thereto, and the Common Counsil of oeid City
shall immedistely theroupon, withont rosourse to the courta, have tha
right impedistely to toke poseession of patd property, and said Losges
shall forfeit ell F1ghto and olpima theroundar ana. thoroto, and eail
Legses, ln ossepting this lessa, horedy aenowxaage.a the right of sald
Common Counell to take vyaaaeaslon of said premiges lmmedliately nypon the
negleot or refusel of oeid Losseo toomply with the terms end conditicne .
horeinbefore mentlonad..

10 WILBBSS WHEHZ0P, & msjority of tho mombers of the Farbor Qomsin-

.pglen of The City of Sam Diego Aave hoereunto set thelr hondo, as and for
the 2ot of pald City, and tho Lessos has ooueed 1%8 aorporate name 0 be
eubsarided and 1%3 sorporate osal %o he nffized hereto, the day ond year

e
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THS OITY OF SAU DIEGO.

B C

£37r0% norainchoveo written,

. w e WS s e w a8 e -

I hereby spprove the form of the Iaregoiﬁs ﬂbase, this qf q/“’é‘ Aoy
of Mﬂl. 1925' '

r 3. J., £100I89, City Attormay,

oy (il FH W

Devuty Oity Atto -
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THIG INDENTUSE OF LEASE, made and entered into this
;] -

N zg‘iuy of _%__, 1930, by and botwsen TIB CITY
OF SAN DIEGO, s munioipal nofpurat.ion in u':.e Cémty of Jan Diege,
State of c:sl_tfomsa. acting byjand through the [larbor Commisoion
of said City pwauant to Ordingnoe Ho. _%Z&‘ of the ordie-
nances o¢f said Clty, approved h éf———- , 1930, as leacor, .
end SAN DIEGO UARINE QONSTRUCTION GQHPM. a ogrporation ore
ganizod and exiuting under and|by virtue of the laws of the
State of Celifornia, heroinaftf
RITHSSSETH: '
_‘I’h#t the City doss by thep
mto the said Lossee all thooe lsnds bordering and axtonding
baing & portion of thise lands
. ¢onvoyed Lo The City of San Dipgo by thoe State of California,
undor the émuafona of that
'the State 'of Californis, ontitfled, "an A0t conveying cortain
tide lants and lands iying :
uato in the Bay of 8an Diege

r designated as the Lasceo,

o presents deniss and leaso
tto the 3ay of San Diege, and
ortain Azt of the Isgislature of

ler inland navigeble waters aite
p the City of gan Diago 1n fur- r
thorante of navigation eand commerce and the fisheries, and proe

ageoont and oontrol thereof,™

‘high tide line of the, Bay of .
igh tide line was established
Dourt Action rumbdered 35479,
psterly prolonged line, distant
parallel to ths southeasterly
toreests; thense south 39° 15¢
line of SBmpson Street and tho
ln;y:g t&mued 8%a 8 Pler=
: M nReg north 1
@ost along seid plerhoad fine a dlstance of 301?‘72 2001‘-
to & point;- thence north B9° 15¢ 55% east to a point on
the aforementicned mean kigh tids ltne; thence southesat-
erly ulgns the mesn high kide line to tha point of be-
ginning; being a mirip ::t‘hnd 300 feet in width extend-

Baginning en the nea
San Diego, as sailgd mean
by that éartain Supericr
at ‘8 peint wherc e southw
50 feet seuthoasterly an
1line of Sampson Street 1
55* west parallel to the
production thereof tg a p
heud Mng us entabliahed |

ing from the mean high © line to the U. 5. Plerhead

) i
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TO HAVE AND TO HOLD tho said premises and esaoh and every
parcel thereof unto the eaid Lessce, for a period of years
ending on the __p_[_ﬁ-ffday of £ , 1950, unless ‘sconer
terminated es horein provided, at ths following rantalss

Sixty dollars ($60.00) per month, 'z:a;yablo in advance on
the first day of cech and every month, for tho first five (5)
yoars of 3mid term, and/or until a new or -different rental is.
Lixed. '

" The right of thy Comson Council of Ths €ity of 8an Diogo,
and of the Harbor Commission of sald City, ud,;ﬁst the rental
above provided, at tho end of said five-year period, ord/or at
the end of pach fivo=yoar poriod thercafter during ths reminder
of 8aid term, 10 hereby axpresely reserved to eald City;. pro-
Vided, homevar, that the rental for the sscend five-year period
of satd term shall no% exceed the oum of ainsty dollars ($90,00)
per month, for the third fivee-year poriod of said tero shall-
not exceod the cum of cne hundred twenty dollars ($120.00) per
© month, and for the last five-year poriod of said terw shall not
exosad tho ous of one Mndred fifty dollars (5150.00) per month.
:And 8ald lasace, in oocepting thia loanc, acknowledgos tixe
r:ghi of the Common Counoil snd the Harbor Commiseion of said:
City to readjuat and incroase tho rontal of said premises as
harein provided.

Heither the vhole, nor any part of this lease shall ba
aesignadbie or transferable, nor shall tha lemscd have the right
to sublet tho lessed premises, or any part thervof, without the
consent of the Common Council evidenced by ordinanco duly and
regularly adopted and cpp_rovad.

Tho Common Council of said Citly, and the Hsrbor Gormiseion
of said City, and tho pesple of satd City, haroby roserve the
Fight and privilege to annul, change or modify this lcese 1in
Such mauner as may eeem proper, upon the payment %0 eaid

Lesses of reasonsble compensation for dameges o¢casjoned by

wZe
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‘sata muxlmenf-. changs or mdiﬂqattm‘ m remna.bie com~
pehsauon harotu pmnded to- ‘bo patd Yo the Lesaea shall be
bane:e upon and ’ltmttod w eoﬂpenaatim for thy actual valuye of
such mxdux&s a.f.ruot.nran ar:d pmmtm impto#omonta placea
upen the demieed pramaas by t.ho I»ssea, as ar'é required, .
jii’ehortzaa 3 peﬂnttudr ﬂmer ﬂie t-et'ﬁ" o!—thlia 1oase.,em» T
< ehg.).l. mt."G'e new %o irolude mpauatm s da1d lasdea tor
. any danzge to. h‘ﬁrtm&,-nr-has of. gusmnan of from-
emo oeowiom by u\f bu‘h- mmant.~ ohangd or. Bodifigetion.

e L J;n-ﬁdxuan e the téresoma proﬂu\pns, L %p héreby

agrced byJ'B’ Fortion! "1 tuss lease Yhat \u:g,dm?’ 18 aronbed:
and uéapt‘&{ npoxrjm mthsr terms ard oénsu.ﬂonn hereinafter
provided, to-mt. - L ’ S -

(1) 7wt the domaeett premiaea &hal) hs nﬂa& bnly nm exo
omt'v'aly for’ the. - vurpm ox' coqdmsmg m uamtaming u:erw:
o mral boat bunama and boat.- repmm bua:nesn. mth the
rtama to conatmt and mmum theroon m); mrim ua,ya.

~ maohine ohops, Oarpsnter snopn; mrvea, ar othar ah-uutnres
29 may bo neoaadury ap @mem.ont rer eoaﬂuetm dnd carrying
mwmabwmaa. S .' ,

(2) Tt &J.l phma Lor bﬁil&m. mguraa. vharvea
and 1.qprovnuent; % be erect.ed o ;pl&oea npﬁtt sald leaced
premisos ahall q«mpiymm an the ordtchos of ™o City of
8an-Diogn, and amn bo snb;aet. to t.ho o,p;mwd of the eatd
marbor camlaoian. _ '

(3) The tuginess 0‘ snd ﬂésae o 'bb oomﬁed upon
#aid precisec thall 13 that ol s general um—uunatns and
bott-ropairing businegss :

. ) Thsn ib ths- eyem; bbm 1a mu am Sreaging
doneé in.ths ﬂo‘mtrox sud :aaead Ws utore the sxpiration
of tha Mm uf mn ’ieaae. u:a tataae nhem romova w and. a1l
Bﬁmmlren; snolmns mr‘teﬁ w n‘aya erectea éu ntd premices,
ab 1t5.om aga‘t aadeﬂpqnae _=' "G‘,. '___'.-‘

.. o . - -

= P
LGy N S/ L
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(5) It 40 expresaly md.erctood and agreed by said Lessee |
that the Common Council of The City of San Dlego and the Hare
ber Commission of ssid City may at eny time oMe ths bounde
arics of ths premises leased, and may cpen otroots through
said premises, in eccordance with any plan of harbor ijmprove-
ment adopted by the Common Cowncil of said City, and that the
Lesces will remove any struotures or buildings from snid dse~
mised premicos as interfere with the carryint out of. tha

adepted harbor plan in any way whatseever, at 3io own expanse,

end without any claia or right to dameges or compensation
therefor,

{6) At no timo during the life of thin loste shall The
City of San Dlege de requlréd to make any improvenent on or
for the bapefit 6f the gsid leaséd lands heresnsbove desortbed

(1) It 4o further stipulated and mgreed that thic lease
12 bado upon the oXpress condition that the said esses will
make auch provxaioria for the diopesal of gurface storn yaters
omptytng into the Bay of San Diego, at eny peint where sald
deceribed tids lends would e Teolaimed by the Lesseo of @ald
tide lends, ac may bo required of it by the Harbor Commission
of The City of San Dlego. It is furthsr understood end agreed
that the.cont. of making such pmvlslorx' for the disposal of such
atorm waters shall bo borms wholly by the'aatd‘ Legoee,

' (8) In the event that the Leesee ghall fail to gstadlish

and maintain a gonoral bdoat-building end boat-repairing business

- upon the said domtoed lend, or eball fail to fulfill in eny

manner the usdas and purposes for whioh the said premices are

lo88ed, as sbove stated, or shall fail of refuse to perform

the obligmtiona b;{ 1t under thic lcase undertakon, then and

tn that event this loase shall terminite, and ooid lassoe shall

havo no'i‘nrt.her rights thoroundor, and the sajd Lsssee shall re-

aove from sald demised premiccs and shall have no further right

or claim thereto, end the sald City shall u_mdtatekvtgnnmn.
e .
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¥ithout recourse to the courts, have tho right to teke pos-
‘898sion of said property, and said lssses shall forfeit all
rights and claims thereto aud thorounder; and eézd lopges in
Gcecopting this lease, hereby aoknowledges ths right of said
City to take posseassion of said promises imsedimtely upen tho
noeglect or refusel of said Legseo to conply with ths terms and
conditione hersindofore mentioned.. A

(9) Reference is horeby vade to all lam 28 now existing,
and as hereafter amended or snasted applicable %o tho leasing
of tmé lands by The City of San Didgo, and by such referenoce
ell restriotions or conditions imposed, or reservations made
thereby, ore made & part of this leave, With like offect 6o
though the camc vere expressly sot forth herein.

1IN UITHESS WHEHECF, 6 majority of tho members of ths Hare
bor Commission of The City of San Diego have horeunto ewbscridbed
thair names, aé and for the act of said City, and theceaid lcesee
has baused these préaenis to be executed, end its corporats name
and peal to ba hereunto subseribed, by its proper officers
thereunto duly authorized, the day and year first hereinabove

written.
THE CITY OF BAN DIEQO,
X lagsor,

S YAy T
/2 L qreche

ATTEST:

o5m
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1 heredy approve the draft of ths forogoing Lease, this

‘2,2 day of April, 1530,
_ Clty 0TNIeY -
By / C. »

Daputy Cit¥ Attorney.

PCORTO00476




-
[y -

Document No. 346631 filed Feb. 1, 1944
LEABR yr ///o. S.D//-B-_-/o/oﬁf-

$HIS INDESTURR OF LEASE, made and ontered into this _lst_
‘day of February s 1943, by and between THR CIXY OF SAIM.
DIRGO, & munleipsl corporaticn in ths Counsy of San Diego,
3tats of Gaii!‘ornia, aoting by apé through tho Harbor.comis-
sion of'aaid City, as Lessor, hereinafter somstimass called the
City, end SAY DIZGO MARINE CONSTRUGCTION GOIPANY, & corporasion
organized and existing under and by virtue of the laws of the
State of California, hereinsfter denignated as the Lessee,
TTITHESSRTH:

That the City, lessor as aforesald, dces by these praesents

demise and lat unto the lasses, upon. the terms and conditions,

and foy the purposes aud uses horeinafrter reoited, and the les-
g6 hergby hires and accepts fram the City, upon the terms and
-oondditions end fér the uses and purposes horelnafter recited,
all those lsnds dordering ond exterding into the Bay df Sen
Diegzc, and being s portion of thoss laods éonvaM to The City
of San Diego by the State of caliroraia under the provisions
of that certain Act of the peslalature. entitled, "An Act con-
voying cartain tidelanis and lands lying under inland navigable
waters situated 1n the Eay of San Diege to the Clsy or San
Diego, in furtkerance of mvigation and cormerce and tho fish~
eries, and providing for tho government, management and control
thereotf,* approved on the firat doy of HMay, 1911, and as aul;-
sequently evended, more partiocularly desoribed es follows,
to~wit: '

PAPOBI. l'Tp. i!

as sald Bulkbead Ling 1s now epcavilepsd for tuo ooy’

of San Diego, 4istant 72.12 feet northwesterly fryrom

noxthuootariy Ling of that flvectoot Aeip or Lony

land permit area leassd $0 the Richfield 011 Campany
for e pipeline right-of-way; thence north §6° 51
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west along she sald U. 9. Bulkhead Lipe a dlatance of
872.12 feat, more or less, Lo the most southerly ocornsr
of that tideland arecn leased tO the Jan Dlego Gas &
Blectric Campany; thenoe at right angles morth 33°

09' east rollowing along tho southeastorly line of sald
aren leased to Sax Disge fes & Rleotrio Company a_tua—
tance of 408.86 fest to s point; thomos south 55° 04 50°
azat a distance of 393.49 fast to & point; thence south
33* 09" west a dlatance of 2.3 feet t0 a point; thence
gouth 55° O4' SO eomet a distance of 68.47 feet to the
point of beglnning of & curve eoanceve to the mortheest
and baving o Tadius of 2091.18 fest; thence southeuster-
3y along the azo of zaid curve an are dlstance of 421.39
fest to 8 point from which ths centar of said curve bears
ropth 23° 22 067 east, said point also deling on ths north-
westerly boundary line of that said five-foot sitrip of
tideland pormit area leassd to the Richfield 011 Com- .
pany; themcs south 34° 26' 207 west along the porthwester-
1y 1ine or gald five-foot ostrip of tideland permit area
0 tks polint or plage of beginning, coontalining 391,194
sguare feot of tideland area. ) .

PARCRE, NO. 21

Beginning at & point ¢n the ¥. 3, Bulkhead Line, a3
sald Pulkhead Line is now eatablished for the Bay of San
Diogo, 4istent 72.12 fest northwesterly from Governmeat
Btation Xo. 186; thenee at right anglas south 33* 09
wegt a distance of 265 faet to a point; thence at right
angles north 56° 51°' west a distance of 203.82 fest to a
yoint; thence at right angles south 33° 09 west a dis-
tanoce of 117.51 fest to0 & point; thence at right angles
north 56° 51' west a distange of 200 fest to a point;
thence at right angles south 33° 09" west a distance of
317.49 foet, more Or loas, to & point on the U. S. Pler-
head Line, as said Pilerhead Lins is iow eatadlished for
the Bay of San Diego; thende north 56° 51' west along
the sald pilerhead 1ine o distance of 486.30 feet to a . w550
poist; therce at right angles north 33* 09! cast a 4la-
tancs of 700 feet to an intergeotion with the said U. 3,
Bulkhead Line; thence sguth 56° 5X* sast ealong the sald
¥. 8., Bulkhkéad Line a distanos of 872.12 feot, mdre oOF
legg, to the point o» place of beginning, contalning
458,324 square feol of bay area,

The lands hereinabove desoribed being shown on ths map or
Plat attaochod h.erm. marksd "Sxhidit A," and made a part of
-this lease. -

TO HAVE AND 70 HOLD the sald yTemises and each and avery
yart therecof ynto tho 5314 lesges for o perfed of mty-rivc;
(25) years, vegisning on the 1st day of _Februsry . 1944, |
and ending on the 31st _ dey of __ Jenuary » 1969, unless
‘soomer temninated, as herein Frovided, ot the following reatals:

Por the £irst five (5) years of seid term, the

gum of one cant (1§) per square foot per year, for
the promiscs hereinabove desorided aayParg:J. I’{o. 13
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For the secomd five f) yoars of said tamm,
the sum of three cents (34) per square £oot per year,
for the premides harelnbcfore descrided as Parosi No..

1- ~

Por the lagt fifteen {(15) years of 8&16 torm,
at' a rate to bo fixed by ths Harbor Commlssion of said
¢ity, whioh rats shall be-not lsss than threa cents
l3ﬁi por square f00% Dar year, nor more than six cents
{64) per square foot por year, fOr the premiges hare- -

- {nbafope dsgoridbed as Pareoel No. 1;
The sun of one hundred firty dollars {3150.00)

per ponth for the pzenu.sos hereinbafore dencrided as

Pareel HEo. 2.

All remtals hereunder ahall be dus and nayﬁblu monthly
in advangse upon the first day of eaol and evary nonth during
tho term Of this lease.’

Neithor the whole, nor any rart, at this lease shall bo
aasignodle or transferabls, nor adall the lessee hnve the right
to sublet the leased premises, or any pert thereof, without tha
oonasnt of.the B‘arbor_cminaion evidenced by resolution duly
end regulerly passed and adopted.

If at aty timo during the term of this legse the tenmanoy

horeundar aball interfere with thé use of any of the tidelands

of San Diegs Bay 1ying bagward.of the bulkhead line as zmow es-
tablished for nhavigation, commeres aad fisherles, or in any
nanner become inconsistent with tho trust under which the gsid
tidolands are held from the Jtate of Californle, the City aball
havo the right to terminate this loase upon ¢ne yoar's notice
end the payment to the lessee of ressomable campensation, vhiod
shall ‘be based uponm and limited to compensatien for the agtual
valee at the time of the termination of thls lease of such
tuflairgs, structures aud yhysical improvemsnts placed upen the

_ @anlsed premiszes by tho lesseo a3 oro authorized or psrmitted

mder the terms of this leage, but shall mot be hold to in-
olude or requirs ccmpensation to be vaid in esy amount to the
lessse for any @emege %o or interference with the loss of busl-
nsgs or frazchise socasionsd by any cush tarmination.

In addition to tho foregolng provisions, it 1is horody

4,.3_
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agreed by tho parties to thipg lease that thae sam§ 13 granted
and zceopted nﬁon tho furthor terms and canditions hereinafter
grovided, to-wit:

-(1) Thrt the denmined prendses hereinabove degerided ao
Parcel Fo. 1 shall bde used only and exoluaively for the purpose
of confusting and maintaining thereon a generel beat building
and boat r-cpauing business, with the right to construct and
maintaln thereon sush marine ways, machine shop for the repalr
of marine englues, and other styuotures ag may bo ueoensary or
convenient for conduoting and sarrying on the said business.

That the demised yrexisss herelpabove desoribed as Paroel
No. 2 shall bo uesd only and o;tdlnsivoly ror the eonstrugtion
and maintonanoe thereon of a wharf end ship ways, end such other

. struotares nsoessary or convenieat for oonduoting and carrying
on 8ald dusinsss.

{2) That el plans for duildings snd improvements to de
srecbed or plased wpon sald losssd premises shall comply with
all thh ordinances of The City of San Diego, apd ahall be sub-
jeqt to the approval of the Harbor Commission and Flanning Oom-
nission of said City. _

(3} That fn tte eveat a bulkhead is dullt and dredging
dono in the vicinity of said lgnaed lands dbsfore the expirstion
of the tern of this leass, the lesssc shell remove any amd all
strustures, including wharves and ways erectod on aadd premises,
ab its cwn cost and expense.

{4) That upon the. cxpiretion of the torm of this lease,
or upon the soonsr termloation thersof, except upon & termine-
tion fop a ceuse eabitiing the lesses $0 be pald ocmpensation
for its bu;ldmgs. structures end physical Impruvements placed

- upen the domised prumisea, as heroinabove provided, and which
cmnpansaidon sball have besn paid to the lessee, the lesses
shall have the right and phall be required to remova fram saild
premiges such buildings, structures, appliances anmd appurtenanses

- b‘
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as poy have beaen sonstruotsd by 1t on caid premisas, ‘

£5) 'm: po time auring the life of this leage shell The
City of San Diego.be required to make any improvement on or
for the béenefit of the caild leaged lemis hereiusbove desorided.

(6) ®@hat watd G1ty reseyves the right to moke euch im-
provementa for the developmont of the fasilities of the Eay of
San Diego for tho rurpose of navigatlon epd comerce and the
fisherias, at such timo apd in such monner aa may ba provim
it any genmera)l plan of hardor improvement adopted by the Coun-
cil of eald City, or by the Harbor Commfasion of ead €ity,
apd that the lessce will yemove any styuotures or tuildinzs
Placed or sreoted on sald dexlsed prem!ae's by the sald lessee
as shgll interfore with carrying ocut the adopted hardor plan in
any way wkatsoover, at 153 own cost and expense, and withous eny

. olaim or right to daxages or componsation theorsfer; provided,

enly, that said iesses shall not de disturb_ed in the posseassion
and tso of said prenises to any greater degres then is necessary
i the carrying out and campletion of sald genernl plan of im-
provanent. | '

{7) 1% s rurthnr Btipulated and sgreed that thls lease
15 £ads upon the express candition that the satd lesase will
nake such provisions for tho disposal of surface otoxm waters
emptying into the Boy of Sen Dlego et any point whore sald Ge-
Scribed tidelands would de reclaimed by th-e legoee, 85 Lay be
roquired of it by the Hexdor Comission of The City of San Diego.
It 1s turther undexstood and agroed that the cost of waking '
vuch provision for the disposal of euch storm waters shall be
borne wholly by the saild lesseo.

(8) 1In the evemt the leages sball fail to fulfill in any
mennor the uses and purpises for whioh tho sald gremices are
lcased, a9 adove stated, or shall fail or rafuse to perfomn
o obligations wdertaken by 1t under this lease, or shall
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violats any of the termo or conditions hereln expresaed, in~
cluding the Yrompt payoent when the same sball be Gue of all
Pontols reserved horoin, and shsall persist in any such faflure
or.ram_sal for a pertod of thirty (30) days after receliving
potioce fyals tho lsasor requiring it to omly' vith the pro-
visions of thls loasge in any end all pespacts wherein the las-
ase nay be {n default, then and in tbat ovent this lease shall
taxjmlnate. apnd £aid lespes shal)l havo po further rights heyo-
under, anﬂ' gald leaaéu shall thereupon forthwith remove fIdm
gaid yremises, and ghall hawve no further right or olaim thorsto,
and the said Olty shall immediately thereupon, without recourse
to the Courts, havae the right to take possesaion of said prem-
ises, and said lesaeo shall forfoit all rights and clains
thereto and hersunder; and sald lesses, 1in aocepting this
leass, heraby acknowledges the right of 3814 City to take pos-
session of eeld premlses lmmediatoly upon the ragleat OF Te~
fusal of gaid lesses to scnply with the terms ané conditions
hereinbefore menticned.

{9] Reforence 15 heredy made to 8ll laws as now existing,
and as hoyreattor amended or engoted, appiioabla to the leasing
of tidelands by The Clty of Ban Diego, and by suoch reforance
all Iqstziotions or conditioms imposad or ressrvations made
thereby are made a pary of this lease with like effect @s
though tie same were oxyressly set forth herein.

It 1s undorstood and agreed that upon the taking offect
of this vl‘eaaa_ that cortain tidelsnd leass botween the parties
hereto dated January 1, 1942, aball ®e.in sll respeots super-
-seded and terminatod, save apd exsept as to the payment of
any rentals which may hsve aosTued and Yesn unpaid thereumder.

I8 UITRZSS UHGHEOR, a mjority of the membars of the
Rarbor Coumisslon of The City of San Disgo have hereunts Sube
soribed their nomss as and £oF the aet of 8ald City, end the

hé-

e e e —————— ——— e s
t—— amin meeid sm—— ., e
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8aid lesseso has caused these prosants to be exeouted, and its
‘eorporate nams apd seal to do hereunto affixed dy 1ts proper
officers thoreunto duly authorized, the Gey and year first -
heroinabove written.

This instrument 1o exeouted in Juplicate, both of whish
shall be deamed originalg.

THE CIFY OF 34H DIEGC
o Leasoyx,
By __ B H.VanDRMAN _

EMIL KLICKA

Wn. E. HARPER

ers of the Herbor ssion
of The City of. Sen Dilego.

SAN DIEGO MARINZ CONSTRUCTION COMPAWY
Lessos,

By 0. J. HALL

ATTEST: (SEAL)
G, I, HAHN, Ass't, Secty.

I hereby approve the form of the foregoing leuse this
24 _ day of _ February , 1964,

J. F. DuPAUL
City Attorney.

By H. B. DANIEL
Asslstant Clty Attorney.
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%‘ é o AGREEWEWTR Fo: Hgngmoo&m%' ND [EASE . S
' : A A NMo. SD//-3 —~/0/0 /
THIS AGREEMENT, made and entersd into in trlpucate this 4Z :
day of" AZQ"' Y 19_)4 by and between THE CITY OF SaN DIEao,
-_a punicipal corporation, aoting by and threugh the Harbor Commission i
of -eaid City, as "Lossor®, somstimes hereinafter called the *City®, !
_and SAN DIEGO MARINE CONSTRUCTICH CONPANY, a corporatiom, organized
and existing under end by virtus of the laws 6f the State of Califormis, |
heréinafter Qesia‘nated ‘as °Lsssea®, UYTNESSETH: - : _ :
 VHEREAS, the 6514 Lessor and the San Diego Marine Construotien |
cOnipany. a corporation, has heretofore mada and entered into a lease
dated Fqbngary 3, 1944, of cerﬁaln tl.d.el.a‘nds in the City of San Diego,
 wnich lease 1 om file in the Office of the City Clerk of the City of
L San Diego, bearing Document No. 346631, and . i
’ WVHERBAS, 8a1d City. and ssld Lessee are mutually desircus of emende
Ang sald lease by mcdifying the area of the leased premises theretn
and ty providing for the remtal and purposes of said modiﬂ.ed area, and
L‘HEREAS, the Losgee 18 releasing to the City apwonnataly !bs,006 s
sq. tt. for ‘rental to a third parsy at the City's requost, and o
EHBRBAS. the Lessee is agreetng to relosdite a fenone to permit the
mromenb or Belt Streat. wh:oh relocaticn ig to be 8t tho Lessee's ;
oun expense~ fow, THRREFORE, . '
™ qonsznzmncn of the premises and matters end tmnga hereine i
after reoited end the mutual comsent of tlie parties, sa:.d abové
desoribed leage 18 hereby amgnded in the fonouing respeota .and no

——

A

othera:
‘( 1) '.l'ha desoription of the premises demlaad and. leaged therem

1s hareby changed to read as fonowe; (

ole
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PARCEL NO, 3

- Beginning at a point on the U.S. Bulkhezd Liné, as

sa3d Bulkhosd Line is now establighed for the Hay of San
Diego, distant 72.12 feet nprthwesterly from Harbor .Line
Station 228, sedd point being on the northwesterly lins
of that five-foot strip of tideland permit area leassd to
tlie Riohfield €1l Company for a pipelins right-of-iay, said
- point also being the true pulnt. ¢r plaee of begimming; themge
riopth 56° $1' west aloeng said Bulkkhead Line & distance of
872.12 feet more or less ta tha most southérly corner of
that tidelend aiea leased to the San Diego Gds grd Electrio -
Company; themce at right angles north 33° 09" eaot along the
San Plego Gas epd Elgotrio Company lesse a distance of 408,86
feet; thance douth 55° 04! 50° espt a distancé of 399.49 feet;
thence south 33° 09' west a distance of 2,50 feet: $hence
south 55° 04 50" east a distance of 68.47 feet to the begin-

of a curve concave to the northasst, hav a radius of
2091.18 feet, tha center. of which bears north 34¢ 55! 10*
eagt} thenes southeasterly algng the ard of. 8aid ourve an
are diptance of 269,72 feet to a point whioh bears gouth 27°
9 49% west from the center of said curve; themce south 34°
26* 20% west a distance of 286,94 feat; thence at right angles
soyth 55° 33¢ 40° east a distamce of 150,00 feot) thenmcé at .
Tight angles south 34° 26' 20° weat distant 110,93 feet to
the true point or place of begimming, containing 306,449
square feet of tideland area; : ,

PARCEL NO, 2

Beginning at the most northerly eorner of the hereinabove.
dosoribed Parcel No, 1 sald point also dbeing the true point o ..
place of begimning of Parcel No, 2; thence along the area leascd
by tho sSan Dege Gas and Fleotrie Compaay poyth 65° 4% 55°
east & distance of B,46 faet to a point on 8 line parsllel to
and 110,00 feet gouthwesteriy from the canter line of the main -
track of the A.T, & 8.7, Ky, Company; thence along seid pATAIlsT -~ --
line soyth $0° 40' 35% enst a Atstance of 162,93 feet to a point...
on the southwesterly prolongation of the northwesterly line of
Sgmpacn Street in the €ity of San Dlegej thonce along gaid gouth-
westerly prolongation south 39% 18! 55° west a distance of 10.00
feet to & point on a second parallel line 120,00 feet south=
wepterly from sald wmain track; thence along sald gecond paraliel
14ne south 50° 40' 35° east a Gistance of 120,79 feet to the
baginn.u:% of a first ourve concave to the narthidst hav a
redius of 2030.08 feet the center of whioch bears north 39° 19*

25% eant; thonce southoasterly along tho aro of gald first curve
an aro distange of 407.86 feet to a point whiok bears gouth 27°
48 45 ueEt; from the cénter of sald first curve; thense pouth
34° 26° 20" west a distance of 33,06 feet to the most easterly
. corper of said Parcel No. 1, eaid corner also being a point on
- a gecond ourve soncave to the northeast, baving a radius of
2091.18 foet, the cemter of which bears morth 27° 31' 49° east;
thence along said Parcel No. 1 first northwestarly along the
aro of aald second ¢urve an ara 4igtance of 269,72.feat to a
point which bears south 34° §53' 10" west from the center of gaid
- pecend ourve; themce north §59 o4t %0° west a Alstdncd of 68,47
feot; thepce north 33° 09¢ east a diastdnce of 2,50 feet; themge
rorth 55° Ob' 50° west a dlotancs of 393.49 feet to the true.
point or place of beginhing of Pardel Ro, 2 conbalning 31,028
square fest of tideland area, ) L

.

wle
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PARCEL NO,_3

Begimning at the most goutherly: corner of the hareinsbove
Gesoribed Parcel No, 1j said point also being the true point
¢ place of degimn of Parcel No, 3; thende gsouth 33 ¢9!
wesd a distance of 265,00 feet; thence rorth 56° S1%-wess a
distance of 203.82 feet; thence south 33° 09" west a dlstance
of 435,00 feat to a point on the U,S. Plerhesd Lins s8 sald
Pierhezd bine is novw establidhed for tho Bay of Sam Diegoy
thonos along sald Pterhead Line north $6° 51' west a distanse

. of 668,30 feet to tha moat southerly corner -of that. watér area

now lesged to tha San Dlego Gas and Eldatrio Coupany; thémoe
north 33°'09% east g dlstance of 700.00 feot to the mogt weste
erly cormer of said Parcel No. l; thense south 56° 51' east
along said Percel lio. 1 & distance of 872,12 feset to the true
point or place of begimning of Parcel Ho,. J containing 521,822
square feet bf water covered sres, . . .

PARCEL NO, %

~ Baginning at the mont noytherly corner of thé hereinatiove
desoribed Parcel No, 1} thonce slong the hereinabove descrided
Parcel No. 2 first north €5° 34' $5° eant a distance of 81.36
feot; thenoe south 50° 40' 35" ‘east a distande of 162,93 feet;
thenoce south 392 15 5" wést a dlotamge of 10.00 foet; thence
south 50° 40' 35* east a distence of, 16,01 feet o the true
point or place of begirmning of Parcel Ne. ¥4; themse north 48°
57* 51° east a distance of 11,57 feet; themce south 41° 02¢
09°® east a distanoce of 8,00 feet] themoa north 48° s7¢ 51°
esqt a digtance of 5.00 feet; thonce south 41° 02' 09" east a

. distence of 89,23 feet ta o point on the northeasterly side of

sald Parcel lo, 2, s2id point lying on surve goncave %0 the
northeast having a.radius of 2030.08 feet the cemter of which
boars north 38° $5°* S7°9 eaat; e northwesterly along said
Parcel No. 2 srid the arc of sald gqurve an arc distance of 13,86
feet to 4 point which bears gcuth 35° 19* zg- west from the
ocenter of sald curve;. themes north 50° 40' 357 wiest a distance
of 84,78 feot to the true point or place of degimming of Faroel
No. 4 ¢ontaining 768 square feet of -tidelana area, -

Tha above degcsribed premises-‘are those more particulsrly.

.:4elineated on Drawing No, 73-Be6 dated Hayoh §, 1951, attached

horeto marked Exhidit "B, enf by thig reference nallo a part
hBI'OOf. ° ’ 1 '

(2) The rentals g8 tha same are set forth on Page 3 of said

original lesse are hereby amended to read as follows; -

§ on December 1, 1951, and continuing .through

: Beginning
January 31, 1954, -the sud of Three Centa (9¢) per aquare

foot per year for the zmlses horeinbafore desoribed as
Parcelg Nos.. 1, 2 and &, .

For the lagt fifteen (15) years of said tarm, at a
rate to be fixed by the BarboF Commissicn of 3aid City,
whioch pate Ghall be not less thar Three Centd (3¢) per
square foot per yoar nor more than Six Cemts (&%) per
square foot per year for the premises hareinbdefore des-
oribed as Parcelg Nos. 1, 2 and 4,. .
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1 HEREBY APPROVE -tho form and
legality of the foregoing Agree=

ment for Amendmens of Tideland
Lease, AtiendmenyjNo, 1 this /.
day of __, s 1937,

® | @

. The sum of One Hundre§ Seventy Dollars (§170) per .
month for the premises hereinbefore desoribed as Parcel
No.. 3. . i

' (3) Faregraph 1 on Page b 16 herevy amended to read s followa:

, "(1) ‘That .the denised premiees hepeinabove desdvibead -
.as -Parcels Hos.- 1, 2 and ¥ shall be used only and exdlusively -
for .the purpose of conducting and maintaining thereon a -
general boat building and boat repairing business with the
right to odnatruot and maintain thereen such marine ways,
machine shop for the repair of marine eigines, and other
etructures as may be nedcessary or ocomvenlent for condudting
and carrying on the paid businéss, apd for no other purpose
without the éonsent of the Harbor COmmuuon, evidended by
resclution first bad and obtainsd,

That the demised premises hsreinabove desoridbed ap
Parcel Ho, 3 shall be used only and exclusively for the
conatruction and malntensmce thereen of a whirf and ship
ways and sugh other structures necessary op convenient for
conducting =nd carrying on saild busingss, and foy no other
purpoge whatsoever without the consent of the Barbor Come ',
‘ missiom, ‘evidenced by regolution first had and obtainaed, .

Lessee !‘urthar agrees that the atrugtures. nou located

cn Parcels Hes. 2 end 4 will bYe removed by Iesseo in the

event that the roadway 18 wldened and that no permanent

gtructures will be erected om -Parcels Nca, 2 and 4 of 'the

demised premises without the express consent of tHe Hardor

Gozmission, evmenned by resolition first had end obtained.*

This Apenfment shan. become ntreotive ag of the lat &ay of
Deeember. 1951. Exocept as.herein speoiﬂoany amonded, all the tqms
and eond.iuena of said lease of Fa‘nruaw 1, 1944 phall renaan in full
foroe and- affeoeg

IN VITNESS WHEREQP, the cxey of San Diego, aoeins by and through
the Harbor comﬁiss:.on of said clty m éxeouted the toregoug Agreement
for Amendmene of E’melend !.eaee, Amendment No, 1, and the said lessee

hag coused this instrument to be aexscuted the day and year first herein-

above writtem,

th bo bl
ot l'he czty ot’ San Diego,

BAH DIEGO N STRUCTION COMPANY
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ARENDMENY §O. 3 f-;«.z:A/o sp,,. 3- /o/oz/A;.

X 'nns mmr. oade and entered into in tupucnto
nm:L_ day ot _(Octoak uﬁ by and between the
CITY GF SAN DIEGO, a nuniecipsl corporsticn, scoting by and
through the Harbor Cozmicsion of satd City, as “Lessor",
sotietines horesnafter called the "City™, and SAN DIEGO
EARISE CONSTEUCTIGH COMPANY, 8 COXporation, organised snd
existing under and by virsue of the lows of the Gtato of
California, hereinafter designatod as “Lessee”,

YITEBSSBTH: ’
' WVHERERAB, the gaid uaaor and t.usoo uve beretofore
andé ond entored 1nto a lcase dated t'elmn.rr 1, 1064, of
cortain tidelands in the City of Sen Diego, which lesse 1s -

. on f1le o the Office of the City Clerk of said City, bear

168 Documént No. s«aai.

VHREEAS, said lossor and lescee bave horetofore made
and euterod into an Agrecemoht for Amenduent of said lease,
which amendnent is dated Pecenber n; 1061, and is on file
15 the Office of the City Clerk of said City, beiting
Pocument Bo. 443854, and X' '

m. sud‘lasmr and 105509 are mutudlly desirvus

' o!mﬂtusﬂdlmomdsnmmnbypnudmzua

mte' oi the rental at coertain intervalej NOW, THEREPORE)

- u«mzaer-tunotmmnm»cmmum
hereinnfter rocited, and the mutuanl consent of the parties,
said abové-described lesse and its smenduent are beredy
amended in the f0llowing respects and uo others:

-1. ’ &

S

rd P Prgte T
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{1) Tho ventila as the same are et forth on Page §
of aaid original 16ase and Pages 9 and 4 of said Agreemons
for Amendmqut of Tideland Lesse, Amonmus Bo. 1, Are hore-
wmmcowuzoxmss

mmms on Pobi 1, 1961, m mumune
b cmbor‘ 32. th:” .u:h of m Conts

pey square foot por year o p o8
desoribed gs Darcels Xos. 1, 3 and 4; plus the sy
of One Bundred Geventy Dollurs (8170} per month tor
the prenises desoribed ag Parcel Ne. 3.

Beginning October 1, 1954, and coptiauing
through July 31, 19084, the sun of Ihm couts (3¢)
per aquro tm {er yoar for ths prenisas degoridod

as Parcela 2 and 41 plus the sun of TWO
Enndredboum < aQO) por nonth for the premises
desoribed zs Parcel No. 3.

: .for each of the successive two end.one~half
(2+1/3) ”m of sodd uasa and sny oxtensios thereof,
8 sun to De egreed upon at or bafore she expiration
0t each tve and oue-hn {2°1/3) year poriod of sald
lease by the Eavbor Coumission and said Lessee.

1o the event that an agrecaent caonot be resched at

any of tho tings hereinabove mentioned, theo the

natter sball be detursined by subaissfon to & board

of arbitors consisting of threé members; one arbiter

sball be solooted dy the Harbor Comnission and one

by tho lessoe, and the two arbiters s0 seleocted shall

seloot s third. The decigion of such board ahall be

:mmnwmmmmm;m;u

bound theredy. .

This Amcadment shsll become effective as of the lst day
of Fobruary, 1054, Excopt as herein specifically anendod,
all the terma and conditions of sald lease 0f Febsruary 1, 1944,
and its Agreesent for Amendasos of December 14, 1981, sball
remain 1n full force snd ¢ffect.

IR VITNRSS VHERROF, the City of Ssn Diego, acting by and
through the Harber Conmission of 9aid City, has executed the
foregoing Agrosacnt for Amendnent of Tidelond Losse, Anendsent

Jo. 3, and tbe aaild Lossee has caused thia instrument tO0 be
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axscuted the day and yoar first heveinabove writtesn.
THE CITY. FDIEGO

1 HEREEY APPBOVE the form and legality of the foregoing

Agroement for a»amvmem lease, Amendwent Ko. 2,
this _ 2' . day of , 1934, '

-s.
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ﬁAE/Va. S D - 464
AORERMENT FOR AUENDUENT OF TIDELAND LRASE 113 - rolof A5
AMENDMENT RO, 3

THIS AGREEMENT, made and entered into in triplicate this
22017 day of » 1958, by and betwoen the CITY OF
SAN DIEGO, a mounici corporation, acting by and through the
narbpr Conminsion of sald City, as "Lessor", sometimes hereinafter
cnlled the “City”, and SAN DIEGO MARINE CONSTRUCTION COMPARY, a
corporation, ermﬁedmd oxioting under and by virtuo of the
laws of the State of Califormin, horeinafter designated ag
"Lessee", UITNESSETH:

UERERREAS, the said Lessor and Lesses have heretafore mado
and eptered into a lease dated February 1, 1944, of certain
tid4olands in the CAty of San Picgo, which lease is on 'file in
the Qffice of the City Clork of said City, heari.ng Documont No.
346631, and ’

VHERRAS, said Lessor .nnd, Lasgsee have herotofore made and
enterod iuto an Agreament for Amendment of said lease, which

. amendment is dated December 14, 1951, ‘and i5 on £i10 in the

0ffice of the City Cleork of gaid City, boaring Document Ho.
442854. and T

THERGAS, said .bessor and Lessee have her:tofore made and
antercfd into an Agreemant for Amendment of said lease, Amendment
¥o. 2, which omendneat is dated Decembor 7, 1954, and 15 on
f£1lo in tho Office of the City Clork of said City, boaring Docunment
Ho. 500149, ;uld . .

VHEREAS, said Lessor and Lessee are mutually desirous of
amending said leago and it amendments 'by modifying the arca of
the leascd premises thorein and by pmvtdanu for the use nnd
purposea of said mwodified aren;

NOW, THEREFORE, in consideration of the premisos and mattoro

c-l- LI

- s il
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and thisgo horoinaftor recitod and tho wutual conscnt of tho
parties, gaid obove described lcase and its amcndnents are
horoby amesded in the following respects and no others:

1. The description of the premiges demised and leased
therein 16 hereby changed to read as follows:

PARCEL HO,. 1

Beginning at a point on the U, 8, Bulkhead Line,
an saild Bulkhend Line is nov establiched for the Bay
of San Diego, distant 72,12 feet northuwcstorly from
Harbor Lino Station 228, said point boing oa the
northvwesterly line of that fiveo=-foot strip of tido-
land pormit area leased to the Richfield 0%l Company
for a pipolino right-of-way, said point also boing
the true point or placo of beginning; thonco north.
56° 51" yesat a digtance of 872,12 foet more or less
to tho mogt southerly cormer of that tidelond arca .
leascd to tho San Dloge Gas & Rlectric Compuny; thonce
at right angles north 33° 09' cast along the San Diogo
Gas & Bleotric conpang lease a @istance of 403.86
foet; thence north 65° 34' 856" east o distonco.of 81.46
foot to a poiut on a 1ing paraliel to agd 110,00 feet
southwesterly from the centorline of the main track of
the Atchigon, Topekn and Soanta Pe nnnwug Campany ;
thence along saiqd parallol 1line scuth 50° 40°* 35"

_east 8 distanco of 162,93 foot to a point on the south-
westeriy prolongation of the northwesterly iino of
Sanpson Street in The City of San Diego; thence nlong
said southwestorly prolongntion.scuth 39° 19¢ 55¢
west o distance of 10,00 fcot to a point on o gecond
paralicl line 120.00 feet southwoestorly £roa said maig
track; thorce along second saild parallel itne south 50°
40°* 35" east a distauco of 120.79 feet to the beginning
of a curvo concave to tho morthenst having a radius of
2030,08 feot, the ceater of which bears morth 39° 19*
26" east; thonco sovtheastorly along tho arc of said
curve an arc distance of 332,51 foet to a point vhioh
boars south 29° 56' 21" wost from the conter of said
curve; said point boing the most northorly corner of
that tideiand area leased to Etg-Hokim and Galvan
Conpany ; - thence leaving said curve along the most north-
westorly sido of tho Ets-Hokin and Galvan Company leose
south 34° 26° 20" west a distance of 312,70 feet; thonce
along the moat southwasterly sido of the Ets-Hokin and

Galvan ggmny leasg south 55° 33* 40" east a distance

of 3328.00 foet to a point on the northwesterly line of
that five-foot styripy of tideland pormit area loaged to
tho Bichfiold 04l Conpany for a pipolino right-of«vayi
thonco along 8aid right-of-wvay scuth 34° 26Y 20 west
& Gistance of 110.94 feat to the true point or placo of
::Grg:lming, containing 313,788 square foct of tidoland
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PARCEL RO, 2 -,
Eeginning at the moat northerly cornmer of hare- .
inahove descyibed Parcel No, 1; thence glong the
hereinabove described Parceol Ho, 1 f£irst south §S0°
40" 36" east a distance of 162,93 feot; thonce gouth
39° 19 55" west a distance of 10,00 feet; tihence
gouth 50° 40°' 35" anpt a distance, of 36.01 feet to
the true point oy plance of beginning ©f Parcel Ho..2;
thonce’ north 48° 57' 51" esat a distance of 11.57 feet;
thonce scuth ¢1° 02*' 09" eaat & distance of 8,00 feat;
thonce' nprth 43° 57' 51" esat a distanca of 5.00 feet;
thonco south 41° 02¢ 08" sast a djistance of 88.23 feet
to & point on the northbeastorly sido of sald Parcel
Nlos 1, said point lying on a curve comcave to the
northeagt having a radius of 2030,08 feot, the center
of which boars north 39° 58' 57" east; thonce north~
wosterly along said Parcel o, 1, and the arg of said
curve, opn arc distance of 13,86 feet to a point which
baarg scuth 39° 19' 25" weat from the conter of eald
curve; thence north 50° 40' 35" west a distance of 84.78
feot to the true point or place. of beginning of Parcel
No, 2 contaipning 768 square fest of tidaland ares.

PARCEL No, 3

Boginning at the most southerly corner of the
hereinalbove deacrilbed Parcel Ho. 1; saild point also
being tho true point or place of beginning of Parcel
lio, 3; thence south 33° 09' west o distsnce of 265,00
foet; thenco north $6° 61' west a dictanco of 303.82
feot; thonce scuth 33° 09'.west o distance of 435.00 .
fecet to a point on the U. 8§, Pierhead Line as said
Piarbead Line 4is now cstablishod for tho Bay of San
Diego; thoncé along said Plerhesd Lino north 56° 51°
west a distunce of 663,30 fcet to tho mest southerly
cornoy of that wntor arca now lcased to the Sam Diego
Gad b6 Slectric Company; thence.oorth 33° 09' cast a
distaaco of 700,00 foet to tho pnst westerly corner of
soid. Parcel No. 1; thence scuth GG° 51' eagt along caid
Parcol ijo. 1 a distoneco of 873,12 feot to tho true
point or place of heginning of parcel Ho., 3 containing
531,822 aquare foot of vater covered area.

Tho abovowdescribed pronises are thoso nore
particularly delincated on Drawing No. 503-B, dated
9 Docenmber 1958, attachod heoroto, warked Exhibit “C*,
and by this reforance made a part hersof.

2, That paragraph (1) on page 4 of =ald uri.p,ﬁal leaso, as
proviously amended by paragraph (3) on page 4 of said Amendment
Ro. 1, is hercby amonded to resd ag follows;

20 Paseols Hos 1 a0 3 Ghell bo dsod onsy aee oroteisony

for the purpose 0f conducting nnd maisntaining thereon a
general boat building and boat ropairing business with
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the"r’ight to congtruct and maintain thercon sSuch marino
vays, machine shop for tho repair of marine engines and
othsy styucturas ag iy bo nacessary or convenient for
conducting and carrying on goid businesas and for no other
purpose vhatasoover without the consent of the Harbor Coxn~
mission, evidenced by resolution, f£irst had and obtainped.

That thé demiscd premises hereinnbove doscribed an

Parcel No, 3 shall be used only and excluaively for tho

construction and maintonance thoroon of a vhard and

ship ways and such othar structures necesaary or CODVED~

jent for conducting and carrying oa said bhusiness apd

for no othor purpose whatsoever without the coasont of
thoe Earbor Commisstion, evidenced by resclution, firo¢ had
angd obtained.

This Amcndmont chnll become offective as of the 1st day of
February, 1959, and oxcept as herein specifically amendod, all
tho torms and conditions of said lease of February 1, 1944, and
its subSoguent agroemonts for omaondment shall remsin in full
force and offect.

IN VITHESR WHIREGY, tha City of San Diego, acting by and
through the Harbor Commission of said City, has axecuted the
forcgoing Agreenent for Amcndment of Tidoland Lease, Anendment
No. 3, and tho said Lessco has caused this mtrmcntf:obe

axocuted thaA day and year f£irst hereinnbovo written..

fronhdl®s , : on
of the c ty of San Diegoj

SAN DIBGO uanmn CONSTRUCTIQ
COMPANY .

by

3 Mmmmfmmlegautyo! tho forego
" Agreemont for ndnent of Tideland Leoaso, Anendpent No. ;?g thisp

;12 day of 39.

J. ¥, DOPAUL, City Attorno
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PROPERTY FILE RECORD RS o pent oo
FILE NO._ S04/~ 3 /3345 oocum- 661
RETURN AS SOON AS POSSIBLE NB"’ e e ceaney
rco. DEC 31968

MICROFILM Ne.._.
—————— e oo AN
LEASE OrFIcE OF Tra cLenx

THIS LEASE, wade and euntered into this fzﬁﬁlday of
4~ 1968, botween the SAN DIEGO UNIFIED

PORT DISTRICT, a public corporation, acting by‘and thirougi
its Board of Port Commissioners, hereinafter called “Lessor",
and SAN DIEGO MARINE CONSTRUCTION COMPANY, & corporation,
hereinafter called "Lessee™, WITNESSETII:

Lessor, for the considerations hereinafter set forth,
hereby leases to Lessee for the term and upon the conditions
hereinafter sot forth, a portion of those lands conveyed to
the San bieygo Unified Port District by that certain Act of
the Legislature of the State of California entitled "San Diego
Unified Port District Act", Stats. 1962, lst Ex. Sess., c. 67,
as amended, which lands are more particularly described as

follows:

Approximately 836,378 square feet of tideland
area in the City of San Diego, California, morve
particularly described in a three-parcel legal
description and delineated on Drawing No. 1214-B
deted 4 November 1968, attached hereto marked
Exhibits "A" and "B", and by this reference made
a part hereof.

TO HAVE AND TO HOLD said leased premises for the term of
this lease and upon the conditions as follows:
| l, TERM: The term of this lease agreemeut shall bec for
8 poriod of five (S5) years, commencing on the _lst day of

December 1968, and ending on the 30th day of _November

1973 unless sooner terninated as herein provided; provided, how-

evor, that Lessee shall have the option to extend this lesse for
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nine (9) additional ternm(s) of five (5) years, such sdditional
five (S) year term for which this option is exercised to commence
at the expiration of the immediately preceding term, upon the
condition that notice in writing of an extension for such a temm
is given to the Port Director of Lessor at least ninety (Y0) days
before the expiration of the irmediately preceding term. Time is
of the essence of said ninety (90) day notice. Upom timely ex-
ercigse of said option, this leasec shall continue in full force
and sffect in accordance with the terms, covenants and conditions
thereof, including the adjustment of rental as herein provided,
In the event Lesseo shall fsil to give the Port Director of Lessor
said written notlce of its election to exercisc an option for a2
five (5) year extension of this lease, the option for any ex-
tension shall thereafter be and become null and void and of no
further force and effect.
2. RENT: Lessce shall pay Lesscor rent as provided herein
and as determined at or during rental periocds as followst
(a) For the first rental period of this lease, for
Parcels No. 1 and 2 the sum of Seven and One-half
Conts (7-1/1¢) por square foot per year, and for
Parcel No, 3 the sum ¢f Five Hundred Twenty Dol-
lars ($520) ber month, subject to adjustmont as
provided hpréin; sald suas due and payable in
advance on or befors the tenth day of each month,
A rental period shall consist of five (5) years,
" the first such period to begin on the commence-
ment date of the lease, provided however, during
each five (5) year rental period Lessor shall
have the right to adjust the rent after the ex-
-piration of tho first thirty months., Lessor may

exercise said right at any time but not later
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than sixty (60) days after the expiration of the
first thirty months of each rental period. 1In

the event Lessor exercises said right, the rent

for the second thirty months shall be & sum nmutually
agreed upon between Lessor and lessee, but shall

not exceed a rate equivalent to fifteen per cent
(15%) more than the sum agrecd upon for the first
thirty months of the same five (5) year rental

period,

(L) For each succossive rental period of this leasc
and any extension thereof, a sum to be agreeu ujon
by lLessor and Lessece at or before the expiration
of esch said rental period, said sum subject to

adjustment as provided in paragraph 2(a) above,

(c) 1In the event Lessee is delinyuent in rendering
to Lessor an accounting of rent due or in remit-
ting the rent due in accordance with the rentsl
provisions of this lease, then Lessce shall pay
Lessor the rent due, together with an additional
five per cent (5%) of the rent due for any delin-
quency existing for the first fifteen-day period
thereafter, or any part of that first fifteen-day
period; and sn additional five per cent (5%) for
oach fifteen-day period thereafter, or any part
of any fifteen-day period, that any such delin-
quency exists, Provided, however, that the Port

Director of Lessor shall have the right to waive
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for pood cause any delinquency payment upon write
ten application of Lessee for any such delinquency

period.

fiithin sixcy (09) dJdays before the termination of any
rental period or within a reasonable time in the event
Lessor exercisas its right to adjust the rent during

any rental period as provided in paragraph 2(a) above,
tie parties shall commence nepotiations for tiie follow-
ing rental period or adjustuent and if it should become
apparent that a nutual agreegmwnt as to tihe reut cannot
be reached, then the parties shall commence the arbitra-
tion procedure according to the terms of this lease not
later thsan thirty (30) days prior to the expiration of
tiie curreut reutal period or within a reusonable time in
the event of an adjustment,

One arbiter shall be selected by the Lessor and shall
bu 4 recogiized real estate appraiscr and a meamber of
the American Institute of Real Estate Appraisers; one
s.adl ve sclected by tho Lessee and shall be a recog-
nized real estate appraiser and a member of the Amer-
ican Iustitute of duval iBstate Appraisers. zach party
shall give written notice of appointment of an arbiter
to the otuer party. Sihoculd eithor party within five
(5) days after receiving such notice from the other
party fuil to appoiut an arviter and give writteu no-
tice thereof to the other party who has appointed its
arbiter, thea upoa application of either party the
presiding Judge ¢of the Superior Court of the State of
California, in aud for tiw Couuty of San Diego, sualil
sppoint an aroiter for the party who failed to appoint
one, Tae arbiter so appointed snall have tuo saae
povwer and authority as if he aad been appointed by sdch
party wno failed to appolnt an arbiter, iiitiin five
(5) days ufter said two arbiters have becen appointed,
such two arvitors shall appoint a third arbiter.

If such two arbivers within tue period last avove
mentioned shall be unable to agree upon the third
arbiter, then upen application of cither or botn
parties hereto, the presiding Judoe of the Sunerior
Court of tne State of Calilornia, in and for thea
County of San Diego, shall appoint the third arbitesr,

Within fifteen (15) days after the appointment of

tiiw taird arbiter, the arbiters suall reader a written
decision signed by not less than two of such arbiters
wuith decision suall spociiy tic rentul to be paid

by Lessee to Lessor for and during the period in dis-
pute. It 1s ayreed tuat any award made pursuant to
this srbitration may In the irstance of either party
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be nade an order of the Superior Court of the State of
California, in and for the County of San Diego, and that
such award may be enforced as though it were s judgaent

of that court, providing standards set forth herein have
been fairly observed and complied with by said arbitrators
in said award, .
Each party shall bear the expense of its own appointed
arbiter and shall share esqually in the third arbiter’s
fee and the incidentsl expenses of arbitration.

It is further agreed that in determining the rental to
be cherged during any five (5) year period for which
this lease is extended, whether by mutual segreement of
the Lessor and Lessee or by sction of the board of arbi-
ters, a4 fair rental value shall be arrived at in accord-
ance with the following procedure:

The fair market value of the leased premises

as unimproved land shall be determined by
recognized appraisal methods as though it were
fee-owned property and were to be sold in the
open market. The value thus determined shall
be sdjusted for leasing purposes and the rental
shall then be established at Seven Per Cent (7%)
of this adjusted valus,

It is mutually agreed that at the time of

said roview, the rental shall be determined

on the basis of the fair rental value of the
demised premises in the same condition as

they were at the commencement of the term
hereof, and it is further understocd and agreed
that said arbitrators shall not take into con-
sideration any building, structure or improve-
ment placed by Lessee upon the demised premises.

It is mutually agreed that a substantial portion of

the consideration for the granting of this lease is

the msintenance of the premises in a clean and pre-

sentable condition at all times. It {s the intent

of Lessee to make active use of the premiscs for the

purposes herein described and to provide employment

and otherwise contribute to the goneral economy of

the ares. '

3. USE: Lessee agrees that the leascd premiscs acrcinabove
described as Parcels No. 1 and No. 2 shall be used only and ex- .
clusively for the purpose of conducting and maintaining thereon
& genersl boat building, boat repairing, tug terminal and related
marine activities with the right to comstruct and maintain thereon

such narine ways, machine shop for the repair of marine engines
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snd other structures as may be necessary or convenient for con-
ducting sard carrying on said business and for no other purpose

whatscever without the consent of the Lessor, evidenced by res-
olution, first had and obtained. |

Lessce agrees that the leased premises hereinabove described
s Parcel No. 3 shall be used only and exclusively for the con-
struction and maintonance thereon of a wharf and ship ways and
such other structures necossar} or convenient for conducting and
carrying on said business and for no other purpose whatsoever
without the consent of the Lessor, evidenced by resolution, first
had and obtained,

4., CONSTRUCTION OF IMPROVEMENTS: Lessee shall commence the
construction and diligently proceed to tﬁe comnpletion of those
cortain capitsl improvements including modernizetion and repairs
to said leased premises, all to be completed within five (5) years
from the signing of this lease in accordance with Lessee's let-
tor dated 22 October 1968 and “Yard Plot Plan" dated "12/9/66™
dolineating said capital improvements to be made on said leased
premises as further outlined in "red™ on said plot plan with
copies of said letter and said plot plan on file in the office
of the District Clerk as Document No, 3627, which document is
by this reference made a part hereof,

The approximate total cost along with the approximate start-
ing and ending dates for gach capital project of the overall ex-
pansion and new facilities program as outlined in said letter of
22 October 1968 and delineated on said plot plsn of 12/9/66 is
approximately One Million Two Hundred Fifty Thousnn& Dollars '
($1,250,000).
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5. IMPROVERBNTS: Lessee may, at its own expense, make any
alterations or changes in the loased premise¢s or cause to be
built, made or installed thereon any structures, machines, ap-
pliances, utilities, signs or other improvemeants necessuary or
desirable for the use of said premises and mey alter and repair
any such structures, machines or otacr isprovements; provided, '
however, that no slterations and changes shall be made and no
structures, machines, appliances, utilities, sipgns or other im-
provements shull be made, built or installed, and no major re-
pairs thereto shall be made except in accourdance with plans and
specificutions previously submitted to the Port Director of Les-
sor and approved in writing by him. .

6. LEASE ENCUMBRANCE: Lessor dces hereby consent and agree
that the Lessce may encuuber the leaso, leasehold estate and the
inprovements thereon by a deed of trust, mortgage, or other secu-
rity type instrument to assure tho payment of the pronissory ncte
of Lessee, Lessor further consents and agrees that in the eveut
said deed of trust, mortgage or other sccurity instrumert should
at sny tiwe be in defgult and be foreclosed, the Lessor hereby
agrees that upon the filing of a written application for consent
to the assignment of said lease, Lossor will give its consent
thereto, provided the assiygnoe is financially reliasvle and is
qualified to conduct the business for which this lease was
granted, The decision of the board of Port Commissioners as to
such financial responsibility and yualification of the proposed
assiguee shall be fiusal. In the event Lessee is in default,
Lessor ugrees to provide notice thoreof to such assipgnce, Said

assignve way correct default,
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7. MAINTHNANCE: Lessee shall kecp and maintain the leased
premisos and all improvements of sny kind now existing or which
anay be erected, instulled or made tiiercon by Lessee in good and
substantial repair and condition, including the painting thereof,
and shall make all necessary repalrs aad alterations thereto, and
that Lessor shall not be requircd at any time to make any improve-
ments or repairs whatscever on or for tne benefit of the leased
premises. Lessee shall provide proper containers for trash and
garbaze and keep the demised premises frec and clear of rubbish,
debris and litter at sll times, Lessor siall at all times during
ordinary business hours have the right to enter upon and inspect
sald preaises,

8. LIEN: Lessee agrees that it will at all times save
Lessor free and harmless and indemnify it against all claims
for labor or materials in connection with improvements, repairs
or alterstions on the leased prenises, and the costs of defend-
ing against such claims, including reasonable attorney's fees,

In the ovent that eny lien or levy of any nature wiatso-
ever is filed aguinst thc leased premiscs or thc leasciiold
interests of the Lessee thereirn, thc Lessec shill be required
to deposit with Lessor & bond conditionod for the payment in
full of sll claims upon which sgid lien or lovy has been filed,

-Such bond shall be acknowledged by Lessece as principal and by
a corporation, licensed by the Insurance Commissioner of the
State of Californiz to transuct the business of a fidelity and
surety insurance company, as surety, Lessor shall have the
right to immediately terminate this leuse in the event the
bond required by this paregraph his not been ceposited with
the Lessor within ten (10) days after the filing of such lien

or levy,
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The beneficiary in any ceed of trust of record with Lessor
on the demised premises shall have the right to file such bond
on behalf of the Lessee,

9. TITLE TO IMPROVEMENTS: Structures, installations
and/or improvements of eny kind now existing on the leased prem-
ises or hereafter placed on the leased premises by Lessee shall
at the option of Lessor be removed by Lessee within sixty (ou)
days after the expiration of the term of this lease¢ or sooner
termination thereof., Lessor may exercise said options as to any
or all of the structures, installations, and/or improvements either
before or after the expiration or sooner termination of this lesse,
If Lessor exercises such option and the Lesseec falls to remove
such structures, installations end/or improvements within said
sixty (69) days, the Lessor shall have the right to have such
structures, installations and/or improvements removed at the ex-
pense of Lessee, As to any or all structures, installations
and/or improvements that Lessor does not exercise said option,
title thereto, excluding all machines, appliances and trade
fixtures placed on the leased premises by Lessee, shall vest
in the Lessor,

10, REMOVAL OF MATERIALS: Lessee hareby sgrees that upon
the expiration of this lease or the sconor termination as herein
provided, it will remove within sixty (60) days all ships,
vessels, barges, hulls, debris, surplus and salvage materials
from the land area and the water area forming a part of or adja-
cent to the leased premises, so as to leave the same in as good
condition as when first accupied by Lessee; provided, however,

tihat if any of said ships, vessels, barges, hulls, debris, surplus
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and salvige materials shall not be so removed within sixty {(60)
days by the Lessee, Lessor may remove and/or sell and/or destroy
the same at the expense of Lessee and Lessee hereby agrees to pay
to Lessor the reasonable cost of such removal, sale or destruction;
or at the option of Lossor,vthe title to said ships, vessels,
barges, hulls, debris, surplus and salvage materials not removed
shall become the property of Lessor,

11. ASSIGNMENT-SUBLEASE: Lessee shall not assiygn or trans-
fer the whole or any part of this lease or any interest therein,
nor sublease the whole or any part of the leased premises, nor
permit the occupancy of any part thereof by any other person,
nor permit transfer of the lease or possession of the leascd
premises by merger, consolidation or dissolution, nor permit
sale of a controllinyg interest in the votring stock in sald cor-
poration without the consent of Lessor, evidenced by resolution,
first had and obtained. It is mutually agreed that the personal
qualifications of the parties controlling the corporation named
herein as Lessee are & part of the consideration for the granting
of this lease and said parties do hereby agree to maintain active
control and supervision of the operations conducted ou the leased
promises., No assignment, voluntary or involuntary, in whoie or
in part of this leuse or any interest therein, and no sublease
of the whols or sny part of the lemsed premises and no permission
to any person to occupy the whole or any part of the leased prem-
ises, shall be valid or effective without the consent of Lessor,
first had and obtained; provided, however, that nothing herein
contained shall be construed to prevent the occupancy of ssid

prenises by any employee, agent or business invitee of Lessee,

- 10 -
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12, TAXES: Lessee shall pey before delinquency all taxes
and assessments assessed or levied upon Lessee or the leased
promises by reason of said lease or of any machines, appliances
or other iwpravewents of any nuture whatsosver erected, itnstalled
or paintained by Lessee or by reason of the business or other
asctivities of Lessee upon or in connection with tne said premises,
sud siaall pay any fees imposed by law for licenses or pernits for
any business or activities of Lessce upon the leased premises or
under this lease, ind sihall pay before delinquenty any and all
charges for utilities at or on the leased premises,

13. BARKRUPTCY: 1t is mutually agreed that in the event
Lessee commences a proceeding under Chapter XI of the Federal
Bankruptcy ‘Act, or is adjudicated bankrupt or insolvent or
makes any assignment for the benefit of creditors, or in the
event of any judicial sale of Lessce's interest under this
lease, this lease shall at ths option of Lessor immediately
terminate and all rights of Lessee¢ hereunder shall immediately
ceasc and terminate,

The provisions of this paragraph shall not be gpplicablc
and/or binding on the beneficiary in any deed of trust of
record with Lessor on the demised premises and/or its succes-
sors in interest or Lessee so long as thiere remains any monies
to be paid by Lessee to such beneficiary under the terms of

such deed of trust; provided, however, that such beneficiary
. and/or its successors in interest pay to the Lessor all rent
coring duv under the provisions of this lease.

14, INDEHNIFICATION OF LESSOR: Lessee shall keop and hold
Lessor herein, including the Board of Port Comslssioners and Les-

sur's officers, agonts, servants and enployevs, harmless from any

-11-
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and all costs, liability, damuge or expense (including costs of
suit and reasonable expeuses of legal services) claimed by anyone
by reason of injury or death of persons or damage to persons or
property sustained in, on or about the demised premises, or aris-
ing out of Lessee's operaticns in or on the demised premiscs, as

a proximate result of the acts or omissions of Lessee its agents,
servants or employees, or arising out of any condition occasioned
by the acts or omissions of Lessee in its demised premises, or
arising out of the operations of Lessee upon or gbout the demised
premises, excepting such liability as may be the result of the
direct and proximate negligence, acts or omissions of Lessor or
its officers, agents, servants or employees while acting in the
scope of their official duties, ageucy or employment; provided,
however, that upon the filing of any claim with Lessor for damages
arising out of iucidents for which Lessee herein agrees to hold
Lessor harmless, then and in that event Lessor shall notify Lessee
of such claim and Lessee shall have the right to settle, compro-
mise or defend the same, Any final judgment rendered sgainst Les-
sor for any cause for whichi Lessee is liable hereunder shall be
conclusive against Lesseo as to liability and amount, where the
tine for appeal therefrom has expired,

15. INSURANCE: Lessce shall obtain public liability insur-
ance from an insurance carrier satisfactory to Lessor to protect
against loss from liability imposed by law for damages on account
of bédily injury, including death resulting_thcrefrom, suffered
or alleged to be suffered by any person or persons whatsoever re-
sulting directly or indirectly from any act or activities of Les-

$oe or any person acting for it or under its coatrol or direction,

-12.
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or any person authorized by it to use the lcased prenises, and

also to protect sgainst loss from liability imposed by law for
damages to ;ny property of any person cauged directly or indirectly
by or from the acts or activitios of Lesse¢o or any person acting
for it or under its control or direction, or any person authorized
by it to use the leased premises.

Such public 1liability and property damage insurance shall be
maintained in full force and effect during the entire term of this
lease in amocunts of not less than_i}pp,qu for one person injured
in one accident, and not less than $300,000 for more tham one per-
son injured in one accident, and in the amount of not less than
§50,000 with respect to any property damage aforesaid. The policy
;H;Ii carry an eandorsement which agrees to accept the hold harmless
provisions set forth above.

Provisions of this paragraph &8s to maintenance of insurance
shall not be construed as liniting in any way the extent to which
Lesse¢ may be held responsible for the payment of dauages to per-
sons or property resulting from its activities or the activities
of any person or persous for which it is otherwise responsible,

Certificates of such insurance shall be filed with Lessor
and shall be satisfactory in form to Lessor, Saic policies shall
have a non-cancellation-without-notice clause and shall provide
that copies of all cancellation notices shall be sont to Léssor.

16. EASEMENTS: This lease¢ and all rights given hereunder
siiall be subjuct to all essements and rights-of-way now exist-

ing or heretofore granted or reserved by Lessor in, to or over

- 13 -
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tie leased premises for any purpose wiatsoever, and shull be sub-
ject to such rights-of-way for reasonable access, sewers, pipe-
lines, coaduits and such telephone, teleprsph, ligiit, heat or
power lines as uay from tiuwe to time be dotermined by Lessor to
be in the best interests of the development of the tidelands.

Lossor agrees that such easoments and rights~-of-wuy shall
be so located and installed as to produce 8 minioum amount of
interference to the business of Lessec.

17, EdINENT DUNMAIN: If the wiuolo or a substantial part of
tiie premises hereby leased siiall be tasen by any paramouunt pub-
lic authority under the power of eminent domain, then the term
of this lease snall cecase as to tne part so taken, from the day
the possession of thut part shall be roquired for any public
purpese, and the rount shall be paid up to that day, and froa
that day Lessce shall nave the riyit eithor to éanccl tais lcase
and declare the same null and void or to continue in the posscs-
sion of the remzinder of the same undexy the terms herein provided,
@acopt thuat tho rent snall be reduced in pfoportion to the anount
of the premises taken, All damages awarded for such taking saall
belony to aund be the property of Lessor whether such damages shall
be awarded as compeunsation for diminution in valuc to the leasc-
uold or to the fee of the premiscs herein leased; provided, hows
aver, that Lessor shall not be entitled to any pertion of the
avard made to Lessoe for loss of business, or to any award made
for the taking of any instsllations or improvements on the leased
preniseé balonging to Lessee as provided in Paragraph "I" of

this leise.

- 14 -
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18, DEFAULT: It is mutually understood and agreed that if
any default be made in the payment of the rental herein provided,
or in the performance of the covenants, counditions or agreements
hereof, or should Lessee fail to fulfill in any manner the uses
and purposes for which said premises are lcased as above stated,
and such defgult shall not be cured within fifteen (15) days after
written notice thereof, Lessor shall have the right to immediately
terminate this lease; and that in the event of such termination,
Lessee shall have no further riguts hereunder and Lessee shall
thereupon fortanwith remove from said premises and shall have no
furtihor right or claim thereto, and ssid Lossor shall immediately
thereupon, withiout recourse to the courts, have tne right to ye-
enter and take possession of the leased premises,

It is further agreved that Lessor shall afford the beneficiary
in any deed of trust of record withh Lessor on the domised premises
the rigiht to cure any dofault by Lessee made in the performance of
the covenants, conditions or agreements hereof, within fifteen (15)
days after writtea notice thercof, which said fifteen (1S5) days shall
be computed from the date of receipt by said beneficiary, by regis-
tered uail, of such notices from Lessor.

19, PEACBABLE SUHRRENDER: Upon the expiration of this lease
or the earlier termination or cancellation thereof, as herein
provided, Lessee will peaceably surrender said premises to Les-
sor in as good condition as said premises were at the date of
this lease, ordinary wear and tear and damage by fire, the ele-
ments and accidents beyond the control of Lessec excepted,

20, HOLD OVER: In the event Lessce shall hold over after

the expiration of this lease for any cause, such holding over

-15-

PORT005915




shall be decmed & tenancy frow month to month only, at the same
reatal per moith and upon the sawe terms, conditions and pro-
visions of this lease, unless other toerms, conditions and pro-
visions be agreed upon in writing by Lessor and lessee. Such
holding ovoer snall iuclude any tiue employed by Lessee to remove
structures, macaines, sappliances, and other improvemenuts Jduring
tiic sixty (60) day period hervinabove mentioned for such re=
noval,

21. WAIVER: Any waiver by Lessor of any breach by Lessee
of any one or wore of the covenants, couditions or agreements
of this lesse suball not be nor be construed to be & waiver of
any subsequeut or other breaci of the same or any other cove-
nant, condition or agreeuent of this lease, nor shall any fail-
ure on the par. of Lessor to require or exact full and complete
Compliance Ly Lesses with any of tne coveuants, conditious or
agroencuts of this lease be construed as in any manner changing
the terms hervof or to prevent Lessor from enforcing the full
provisions hereof, nor shall the terms of this loase be changed
or altered in any wwwmer whatsoever other than by written agrec-
mont of Lessor aud Lessec,

22, COKFORMANCE WITH RULES AND REGULATIONS: Lessee agreos
that jin all activities on or iu connection with the leased prep-
ises and in all uses thereof, including the making of any alter-
ations or chanyes and the instsllation of any machines or other
improvements, it will abide by aud conform to sll provisions of
the San Diego Unified Port Listrict Act, any ordinances of the
city in which the leused land is located, including the Building

‘10'
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Code thereof, snd any ordinances of the Unified Port District,
and sny applicable laws of the State of California, as any of the
sans now exist or may hereafter be adopted or amended,

23, POLICY OF LESSOR: It is the policy of the Unified Port
District that prevailing wage rates shall be paid all persons who
aYo employed by Lessee on the tidelands of the District,

24. NOTICES: Any notice or notices provided for by this
lease or by law to be given of served upon Lessee may be given
or sexrved by certified or registered letter addressed to Lessee
at Post Office Box 751, San Dicéd, California 92112,
or such other places as lessor is notified by Lessee from time
to time, deposited in the United States mail, or may be served
personslly upon said Lessee or any person hersafter authorized
by it in writing to receive such notice; and that any notice or
notices provided by this lesse or by law to be served upon Les-
sor may be given or served by certified or registered letter
addressed to the Port Diroctor of Lessor at the General Offices
of the San Diego Unified Port District, Post Office Box 488, San
Diego, California 92112 deposited in the United States mail, or
mgy be served personally upon-said Port Director or his duly
suthorized representative, and that any notice or notices given
or served & provided herein, shall be effectual and binding for
all purposes upon the parties so served,

Said notice or notices wiil also be served or given by
coertified mail to the beneficiary of any deed of trust or

holder of amy promissory note of record with Lessor.

-17.

PORT005917




25. SUPERSEVUKE: It is mutually agreed that this lease
upon bescoming effective shall supersede and annul any and all
permits, leases or rental agreements heretofore given to or
made with Lesses as to sny portion of the property herein de-
scribed, except as to any rental and/or fees which masy have
accrued thereunder,

26, TIME IS OF THE ESSERNCE: Time is of the essence of
each anu all of the terms and provisions of this lesse and
this lease shall fnure to the benefit of nnd be binding upon
the parties hereto and any successors of Lessee as fully and
t0 the same extent és though specifically meutivned in each
instance, and all covenants, stipulatioﬁs and agreements in
this leuse shall extend to and bind any assiyns and sublessees
of Lesses,

27. MWARRANTIES-GUARANTHELS-COVENANTS: Leossor makes no
warranty, guarantee, covenant, or averment of any nature
uhét:oevor concerning the condition of the leased premises,
including the pnysical condition thersoi, or any condition
which way affect the leased premises, and it is agreed that
Lessor will not be'responsible for any loss, d;nage or costs
which may be incurred by Lessee by reason of any such con-
dition or conditions,

28, ENTIRE UNDERSTANDING: Tais leasc contains the entire
understanding of the parties, and Lessev, by accepting the same,
acknowledges that thero is no other written or oral undorstanding'
vetween the parties in respect to tne demised preﬁises. No modi-
fication, amendment or alteration of this lease shall be valid

unless it is in writing and signed by the partics herete.
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29, SECTION HEADIKRGS: The section headings containred here-
in are for convenience in reference and are not intended to define

or limit the scope of any provision hereof.

APPROVED as to form SAN DIEGO UNIFIED PORT DISTRICT
and legality.

NV 19 1968

AARON W, REESE SAN DIEGO MARINE CONSTRUCTION
Port Attorney COMPANY

sy~
Title: // President 0

]

o 19 »
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'SAN DIEGO UNIFIED PORT DISTRICT
ORDINANCE 395

AN ORDINANCE GRANTING A LEASE
TO SAN DIEGO MARINE CONSTRUCTION COMPANY

The Board of Port Commissioners of the San Diego
Unified Port District does ordain as follows:

Section 1, That lease agreement between the San Diego Unified
Port District and San Diego Marine Construction C‘ompany, on file in
the office of the District Clerk as Document No. 3681 , leasing certain
premises located in the City of San Diego, is hereby approved and
granted.

Section 2. The Port Director or his authorized representative
is hereby directed to execute the ‘said lease agreement with San Diego
Marine Construction Company on behalf of the District.

Section 3. This ordinance shall take effect on the 31st day

from its pubhcatmn.

Presented By: DON L. NAY, Port Dlrector

SRV
.f-”wlzqtt/\

ASSiSTAl"T PURT DIRECTOR

App_roved: AARCN W, REESE, Port Attorney

cm
12/2/68
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SanDiecoUnmirien Poat DisTRICT

T INTER-STAFF . COMMUNICATION

Date: April 1L, 1972

To: - Donald Hillman, Property

From: Don Funde'rhurk, : Auditing

Subjecr: __ STAR & CRESCWNT BOAT COMFANY l

e v

o vy

It is my understanding that the suhject company, is.actually_a
division of -the San Diego ¥arine Construction Company, a Calif-
ornia Corporation, and is not a entity unto itself. Star &
Crescent Boat Company can also be considered a DBA of the San
Diego Marine Construction Company.

The most recent agreement with this organization, a TUOP for
parking on B Street Pier, (Document No. 21585) contains no
specific reference to the San Diego Marine Construction Company.
1 believe it would be more appropriate in all of our future

Star & Crescent documents to also refer to the. company s actual
corporate name and not. just the bus1ness nanme.

. UPD foau 026

_,/ﬁ/

D. D. FUNDEREURK

I N
E pCEIVER
o, L
i &

e
ST

SAN DIEGO UNIFIED
PORT DISTRICT
Property Department

PORT000017
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/\ AN DIZGO UNIFIED PORT DISTRIC

PROPERTY FILE RECQRD 6221

—

REIURN AS SOON AS POSSIBLE SocUMINTRS
FILED. Jlm—u m

SURRENDER OF PORT LEASE T MICROFILM No.
. . OFMCK OF THE CLERK

FOR GOOD AND VALUABLE CONSIDERATTON, receipt of which is
hereby acknowledged, San Diego Marine Construction Co., whose
address is Foot of Sampson>Street. San Diego, California, does
é hereby surrender to San Diego Unified Port District, whose address
| is 3165 Pacific Highway, San Diego, California, that certain lease

between San Diego Unified Port District and San Diego Marine Con-

struction Co. dated December 3, 1968 and attached hereto, and
waives all right and claim in énd to said leased premises. San
Diego Unified Port District hereby accepts the surrender of said
lease and agrees that said lease is hereby terminated.

Dated:__July 14, 1972

SAN DIEGO MARINE CONSTRUCTION CO.

PORT005589
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SAN DIEGO UNIFIE‘D PORT DISTRICT

ORDINANCE 584

AN ORDINANCE ACCEPTING SURRENDER OF LEASE
FROM SAN DIEGO MARINE CONSTRUCTION COMPANY
AND GRANTING A LEASE OPTION TO MCCSD

The Board of.Port Commissioners of the San
Diego Unified Port District dees ordain as follows:

Section 1. That the San Diego Unified Port District hereby
accepts the Agreement for Surrender of Lease from San Diego Marine
Construction Company in accordance with the terms, covenants, and
conditions as contained in said Surrender of L.ease on file in the office
of the District Clerk as Document No, 5221 .. Concurrently with said
® acceptance, the option to lease between the San Diego Unified Port
District and MCCSD, on file in the office of the District Clerk as
Document No. 6222 | providing an-option to lease certain premises
located in the City of San Diege, is hereby approved and granted. In
the event said option is not timely exercised and notice provided the Dis-
trict, said option shall be null and void and of no fqrcé and effect. Time

is of the essence of said exercise of option and said notice.

Section 2. The Port Director or his authorized representative
is hereby dix;ected to execute both the Agreement for Surrender of Lease
and said option to lease with the respective parties on behalf of the Dis-
trict in the event said ‘option is timely exercise&.

Section 3, This ordinance shail take effect on the 31st day

from its publication.

Presented By: DON L, NAY, Port Director

ASSISTANT. &I}T DIRECTOR

Approved: JOSEPH D, PATELLO, Port Attorney

—

swW
6/26/72
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respectively, of SAN DIEGO MARINE CONSTRUCTION CO., a
California corporation.

2. The by-laws of said corporation authorize
the directors to adopt resolutions amending the articles
of incorporation by unanimous written consent without a
meeting; heretofore, by unanimous writtén congent without
a meeting, the directors adopted a resolution amending the

' éxticles of 3incou:p§rat:lon. as follows:
' “FESOLVED that Article PIRST of the
articles of incorporation of this corporation
be amended to read as follows:

'The pame of this corporation is STAR &
CRESCENT INVESTMENT CO.'"

3.’ The shareholders have adopted said amendment
by written consent. The wording of the amended article, as
set forth in the shareholders' written consent, is the same
as that set forth in the directors' resolution in Paragraph
2 abgve.

4. The number of shares represented by written
consent is 55,364, The total mumber of shares entitled
to vdte on or consent to the amendment is 55,364.
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Each of the undersigned declares under penalty of
perjury that the matters set forth in the foregoing certificate
are true and correct.

Executed at San Diego, California, on July /4L, 1972.




File with Boat Co, Minutes

STAR AND CRESCENT INVESTMENT COMPANY

Annual Meeting of Stockﬂoldera

The gnnual meeting of the Company was held on December 23, 1977

voted to continue the present Board of Directors, 0. J. Hall, Jr. and

K. N. Beiriger. ]

' The Stockholders also v'oted.' to. favorably accept t.he Ford, ‘Hickman,
Gibbs & ﬁassinger proposal ‘of 1hcreaéing salaries and bonusee;l_dated .
Decenber 12, 1977. for the Star & Crescent Boat Company. Said approval is
required under terms of the se11 agreement between Star & Crescent. Investment
Company and Star & Crescent Boat Company. Cop_y"c;f CPA reeomendatiuns
attached to these M:!.nutes. . g R

The - St.ockholdere were - infomed that Lasno Trnek Rental operatione
in Nevada has nov. becone the 1argest truck rental agency :I:n Nevade. |

Preliminary talks have been held w:lth Departmenr. of Interior on :.
franchise renewal of Lake Mead Feérry Service" operat:l.one. Thig-contract-has: -
tvo years remainins

In connection with baggag'e operationsg, a rate :I.rxcreaee has been
filed with:_ﬂevadan‘l'ulslic.-Servieeg,cémipatoni-saand an -:anr_ease is hoped for-
in “the next 120 days. . . . - o

Appreval v
s;.te and .faei_.lj
.Cormeny of .z |

S&C000238




@
e
®
[, - - - years Témpinaige— - Tt iy o o
® ‘ In connection with ‘bnggage operations, a rate increase has been °
filed with’ Nevadm,l’ublic' ‘Servicev Gomipsion* sand an - increase il hccped for
in the nexl: 120 days. ' . : _ Y
® S Approval vas given for Leke Mead' l‘erry Service to acquire building
site nnd fecilities for aubsequenf.- rental to Star and crescent Investment
- c«:mpany of Nevada, Inc., La_sco.operatiqn.-. -
e - o Meeting adjourned 3:00 P.M.
L4 '} . *
o .
Dated: Dece;nber 30, 1977
) «df‘t.aNT :5:i:\.\0t -
. /.r-“':;,k N 1 é‘::\;'
° AT N
. % A oA
. '1-.'“," f2 e
;m '._.. :."' . - n :_'- -
VS .
. * : -’ .\}:J
- Al
[ ° 1 . ""l
, $&C000289
. .




STAR AND CRESCENT INVESTMENT COMPANY

BOARD OF DIRECTORS MEETING

RESOLUTIONS ADOPTED BY UNANIMOUS
WRITTEN CONSENT OF DIRECTORS

We, O. J. Hall, Jr., Kenneth N. Beiriger and Leona Jackson, as members
of the Board of Directors of Stér and Crescent Investment Company, a California
corporation, being all of the members of such Board as presently constituted; do
by this written consent take the following actions and adopt the following Reso—-

lutions at this meeting of July 7, 1978 at 2:00 P.M.:

RESOLVED, that pursuant to the Stockholders Meeting of the
Company on March 5, 1978 and the approval given therein to accept
Ford, Hickman, Gibbs and Massinger proposal for increasing salaries
and bonuses, dated December 12, 1977, for the Star & Crescent Boat
Company, said approval being required under terms of the sell agreement
between Star and Crescent Investment Company and Star & Crescent Boat
Company, Phase II thereof is hereby approved wherein a 207 increase,
. effective July 1, 1978, is granted to Stephen P, Carlstrom, Judy E. Hall
% and Janet E. Miles, and such bonuses as supplemental by Ford, Hickman,
: Gibbs and Massinger in their updated letter of July 5, 1978, as attached:
hereto, be approved by the Board of Directors of Star & Crescent
Investment Company.

RESOLVED, that the Company also enter into negotiations with
interested parties to explore the possibility of liquidating the
Las Vegas Baggage Service from the Star and Crescent Investment
Company. If agreeable buyers are found, the President is authorized
to make such decision. :

RESOLVED, that the President be authorized to secure land by
lease or purchase on combination thereof to enable Lasco Truck Rental
& Equipment Co. to begin operations in Reno, Nevada, and to secure
necessary additional equipment, etc. required for such an operation.

Meeting adjourned 3:00 P.M.
Leona Jacksqfy
Secretary

APPROVED:

Dated: July 7, 1978

. N. Beixiger .-/

‘

. /s
N a s saco00290
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Leona Jackson /




STAR AND CRESCENT INVESTMENT COMPANY

BOARD OF DIRECTORS MEETING

The Board of Directors by this written consent of June 8, 1979 reviewed
operations and approved dividends and officer'; salaries and bonus payments of
Star & Crescent Boat Compeny, 1n accordance with selling terms of Star & Crescent
Boat Company stock in 1976.

Directors attending were Leona Jackson, 0. J. Ball, Jr. and K. N. Beiriger,
being all of the Directors.

This action was taken under consent, executed pursuant to Sectiom 307(c)
of the Corporations Code of the State of California, which authorizes the taking of
action by the Board of Directors by tma:}imous written congent without a meetix‘xg.

RESOLVED, that the schedule of dividends paid, bonuses and salaries
to Sub-Chapter S stockholders and to officers of Star & Crescent Boat
Company be approved as presented and audited by Ford, Hickman, Gibbs and
Massinger, CPA's. The schedule is presented as an adendum to Star &
Crescent Boat Company's Board of Directors meeting of June 8, 1979,

RESCLVED, that Star & Crescent Investment Company desires to
open a business of furniture stripping in Las Vegas, Nevada and
other cities, and that Walter Bull, O, J. Hall, Jr, or K. N. Beiriger
be authorized to establish necessary bank credits, and to sign leases
and equipment orders pursuant to such business. Further, that thie
operation will be a division of subsidiary Star and Crescent Investmeat
Company of Nevada, Inc.

RESOLVED, that Star and Crescent Investnent Company of Nevada,
0. J. Hall, Jr., President, be authorized to dispose of Las Vegas
Baggage Service in the amount of $300,000, or approximately thereof,
and as part of the negotiations to transfer some of the truck equipment
to Lasco Truck Rental & Equipment division at & future date.

-c;Zf24,,L¢.;§L534=114=-ﬁu-«

Leona Jacksoff, Secretary

el t'\éiq
Q. J. 9&11 Jr. 7

e

K. N. Beiriger ]

Dated: Jume B, 1979 . ,f
'.\/'

S&C000301




STAR AND CRESCENT INVESTMENT COMPANY

BOARD OF DIRECTORS MEETING

The Board of Directors by this written consent of March 9, 1981
reviewed operations and approved dividends and officer's salaries and bonus
paynents of Star & Crescent Boat Co. In accordance with selling terms of

Star & Cregscent Boat Co. stock in 1976,

Directors attending were Leona ._‘.lackson, 0. J. Hall, Jr., and
K. N. Beiriger, beﬁg all of the Directors.

This action was taken under consent, execu:o;d pursuant to
Section 307 (c¢) of the Corporation Code of the State of California, which
authorizes the taking of action.by the Board of Directors by ‘unanimous
written consent without a meeting

RESOLVED, that the schedule of dividends paid, bonuses
and salaries to Sub-Chapter S§ Stockholders and to Officers
of Star & Crescent Boat Company be approved as presented
and audited by Ford, Hickman, Gibbs and Massinger, C.P.A.'s
for the fiscal years euding March 31, 1980 and March 31, 1981,
The March 31, 1981 approval is based on Ford, Hickman's
letter and projections dated February 12, 1981,

RESOLVED, that Star & Crescent Investment Company has -
no objection to Star & Cresceat Boat Company dissclving h
Sub-Chapter § status as at April 1, 1981 for the fiscal year
thereafter, and agrees to guarantee repayzant of the Star &
Crescent Boat Company loan of $325,000 from the Bank of America.
$318,089.81 will be veceived by Star & Crescent Investment Co.
and K. N. Bairiger 15 hereby authorized to sign such gusrantees
on behalf of Star & Crescent Investment Co. with Bank of America.

RESOLVED, that Lake Mead Ferry Service, a subsidiary Nevada
Corporation, be permitted to investigate with the Department of
Interior an extension to present contract if a pew boat be
purchased by Star & Crescent Investuent Co. and subsequent
bare boat charter to Lake Mead Ferry Service, Owen Goodwin is
authorized to inveatigate this matter and 0. J. Hall; Jr. to
sign necessary lcan papers and commitments if contract exten-
sion is satisfactory. Approximate range $350,000 to $450,000.

Leona Jacksok{ Secretary

T . ’
S
T v ': b

0. J. Hall, Jr. //

—

Dated: March 9, 1981

S&C000317
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CERTIFICATE OF ELECTION TO WIND UP AND DISSOLVE ‘

Oakley J. Hall, Jr. certifies that:

1. He is the president, secretary, and sole shareholder of STAR &
4 CRESCENT INVESTMENT CO,, . a California corporation. Corporation

Number :)-0175009.

2. ‘The corporation has elected to wind up and dissolve.

3. The election was made by the vote of 100 shares of the
® corporation and representing 100% of the voting power of the
~ corporation.

I further declare under penalty of perjury under the laws of the
State of California that the matters set forth in this certificate
+ are true and correct of my oun lmowledge.

te:[Z’é -7/ o ' ‘ [/Q

kley J 11, Jr.
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i ' MARCH FONG EU, s:r starh of Ster
CERTIFICATE OF DISSOLUTION
Oakley J. Hall, Jr. certifies that:
1. He is the sole director now in office of STAR & éRESCENT
ﬁ INVESTMENT €O. a California corporation. Corporation Number
D-0175009. _
2. The corporation has been completely wound up.
J : 3.1 The corporations known debts and liabilities have been actually
paid.
4. The corporat.ion's lmwn assets have been distributed to the
persons entitled thereto.

S. The corporation is dissolved.

I further declare under penalty of perjury under the laws of the
State of California that the matters set forth in this certificate
are true and correct of my own knowledge.

H ?" '7 b-
pate L—"Z_/—; Oakley Ji ﬁ(l, Jr.
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STATE OF CALIFORNIA

Kovenbex 5, 1991
EXPIRATION DATE: | Febxuary 14, 1992

GRICE LUND € TARKIHGIOX
144 REST D ST
ENCINITAS CA 92024

ISSUED T0: STAR & CRESCENT INVESTMENT CO.
Corporate Numbex 0175009 SA1ICI

This is to cextify that all taxes inposed under the Bank and

Corporation Tax Law on this corporation havae baen paid or are saecured
by bhond deposit or other security.

A copy of this Tax Clearancae Cextificatae has been sent to the 0ffice
of the Secretary of State. This original Tax Clearance c.:tiiicato
may be retained in the files of tha coxporation.

By the Expiration Date noted above, this corporation must have filad
tha documents required by the Saecretaxry of State to dissolve, withdraw
oxr merge. Regquests for the appropriate documents must ba dixected to:
Office of the Secretary of State at 1230 J Street, Sacramento, CA
95814. The telerhone number is (916) uu5-0620.

NOTE: IZ the xrequired documents axe not filed with
the Secretary of State prioxr to the Expiration
‘Date noted above, the corxporation will remain
subject to the £iling requixemants of the Bank
and Coxporation Tax Law.

FRAXCHISE TAX BOARD

By J. Snydex

Special Mudit Unit
Coxporation Audit Section
Telephone (916) 369-4124

cory

FRANCHISE TAX BOARD - TAX CLEARANQE
SACRANENTO. CA 842570541 CERTIFICATE
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'ARTICLES OF INCORPORATION APR T 178
fous £y
orF

Denens
STAR & CRESCENT BOAT COMPANY

PIRST: Ths nane of this corporation is STAR
& CRESCERT BOAT COMPANY.

SBCOND: The purposes for which this corporatien
is formed arxe:

(a) To engage primarily in the speecific
business of operating a harbor excursion business;

(b} To engaga ganerally in the business of
buying, selling, manufacturing, using, leasing, and
otherwise dealing in boats, vessels, and maritime
products, and in goods, wares, merchandise, and real
and personal property of all kinds; ’

(c} To engage in any business related or
unrelated to those descr;.hed in clauges {a) and (b) of
this article SECOND, and from time to time authorized

or approved by the board of directors of this corporation;

{(d) To act ag a partner or joint vanturer or
in any other legal capacity in any transaction;

(e) To guaranty the contracts of customers
and others;
(£} To do buginess anywhere in tl.u'vorld:

S&C0025




(g} To have and exercise all rights and
powars from time to time granted to a corporation by
law,

The above-purpose clauses shall not be limited by
reforance to or inference from one &wther, but aeach such
purpose clause gshall be construed as a separats statement
confarring indeapendent purposes and powers upon this
coxrporation.

mmis corporation may, though its by-lsws, confer
powers upon its directors in addition to the foregoing and
in addition to tha powers and anthorities expressly conferred
upon them by statute, provided that such pawers are not in
conflict w;l.th any applicable statuts of law.

THTAD: Thea county in the gtata of California
where the principal office for the transaction of the business
of the corporation is located is San Diego County.

POURTH: (a} Tha mumber of directors of the
corporation is six (6), which constitutes the
authorized number of directors and until changed
by amendment of these Articles df Incorporation,
or by a by-law duly adopted by the shareholders.

(b} The names and addresses of the persgons
appointed as first directors are:

-2-

Lopa
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Baza Addresses

Carole Lechleitnar 2436 B, 8th Street

Naticnmal City, cilifognia
Monica Triplatt : 7970 BRanchi& Fanita Drive
. Santse, Cixlifornis
Kay Harpold . 3031 "A° styeet -

San Diego, California
Gail Lary 4613 67th Street

San Diego, California
Jacqueline Rhodes 3473 Maryimac Avenue

San Diego, California
forine Schamens 10045 Sierrs Bonita

Spring Valley, California

{c) The board of directors may take any
action without a meeting that may be reguired or
permitted to be taken by the board at a meeting, if
all of the membexs of the hou.'d individually or

. collectively consent in writing to the action.

—M: This corporation is authorigzed to iassue
only one class of stock which shall be desigmated as common
stock. The total number of shares of common Stock the
corporation is suthoriszed to issue is 10,000 shares. The
aggregate par valua of said shares is $100,000.00, and the
par value of each share is $10.00. No distinction shall

-3-
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exist between the ghares of the corporation or the holders
thereof,

- IK WITHESS WHEREOY, the undersigned and atiave-
named incorporators and first directors of this corporation

have executed these Articles of Incorporation on March 19,
1976.

7 o
S ondlictnen.
ca (- )

S&C0028




STETR OF CALIPORNTA ) o
. eOBlEY o SpR-DIRG0 ;

a aaMazer \Y™, 1996, u@:- e tﬁd‘un(azwme&
a notary public in and for eaid s&at&, peuanally apﬁku'ad _
caméla Lechleitner, Monica Triplatt, Kay Harpold, Gaif Lery,-

o
v j.: j

e

Jacauwling Rhodes, and Dorine Schapens, known o ms to be g
ths pafrsons wliote names are suhmihsd— tot&o tom 3
Articles of Incorporation and acknewledge that they hawve "f

TN WITHRSS WHEREOF, I have sot my hand and affixed
ny Gfftcial seal the day and year in this certificate first
above written,

S&C0029




MINUTES OF MEETING OF BOARD OF DIRECTORS
oF
STAR & CRESCENT BOAT COMPANY

A meeting of the board of directors of STAR &
CRESCENT BOAT COMPANY, a California corporation, was held
on the 9th day of aApril, 1976, at the hour of 9:00 A.M.
of that day at 2201 California Pirst Bank Building, San
biego, County of San Diego, State of California, pursuant
to the following written consent:

We, the undersigned, being all of the
directors of STAR & CRESCERT BOAT COMPANY,
a California corporation, do hereby give
our written consent to the holding of this
meeting of the board of dixectors of said
* corporation, at the time and place above
written, and we do hereby give our written
cansent to the transaction of all business
which may come before said meeting.

Dated: April 9, 1976

Mnngca Trip%eti Carole Lecggegtner

gwgluwld — G%{ary /

Q%&/éy»& Woate

e Rhodes ine S¢ ng

All of the directors of this corporation were present.

S&C0040
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On motion duly made, seconded and carried, Monica
Triblett was elected as Temporary Chairman of the meeting
and Kay Harpold was elected as Temporary Secretary thereof.

The Chairman presented and read a copy of the
Arxticles of Incorporation of this corporation, and on motion
duly made, seconded and carried, the same were unanimously
approved and ordered incorporated in the records of this
corporation.

The Secretary reported that the Articles of
Incorporation of this corporation had been filed in the
office of the Secretary of State of the State of California
on the 7th day of April, 1976; that a certified éopy of
said Articles of Incorporation, certified by the Secretary

"of State under his hand and official seal, and bearing the

endorsement of the date of filing in his office, will be
filed in the office of the County Clerk of the County of
San Diego, State of California, the county in which this
corporation is to have its pr;ncipal office.

Monica Triplett submitted her resignation as a
director of this corporation effective immediately. Where-
upon Stephen P. Carlstrom was duly nominﬁted to be & director
of this corporation and thercafter was unanimously elséted by
the remaining directors to he a director of this corporation
for the ensuing year and until his successor is elected and

qualifies,.

S&C0041




Carole Lechleitner submitted her resignation as
a director of this corporation effective immediately. Where-
upon Raleigh Miles. was duly nominated to be a director of
this corperation and thereafter was unanimously elected by
the remaining directors to be a director of this corporation
for the ensuing year and until his successor is elected and
qualifies.

Gail Lary submitted her resignation as a director
of this corporation effective immediately. Whereupon Judy
Hall was duly nominated to be a director of this corporation
and thereafter was unanimoﬁsly elected by the remaining
directors to be a director of this.corporation for the
ensuing year and until her successor is elected and qualifies.

Kay Harpold submitted her resignation as a director
of this corporation effective immediately. Whereupon Janet
Miles was duly nominated to be a director of this corporé-
tion and thereafter was unanimously elected by the remaining
directors to be a director of this corporation for the én-
suing year and until her successor is elected and gualifies.

Jacqueline Rhodes submitted her resignation as a
director of this corporation effective immediately. Where-
upon Kenneth Beiriger was duly nominated to be a director of
this corporation and thereafter was unanimously elected by

the remaining directors to be a director of this corporation

S&C0042




for the ensuing year and until his successor is elected and
qualifies.

Dorine Schamens submitted her regignation as a
director of this corporation effective immediately. Where-
upon ¢. J. Hall, Jr. was duly nominated to be a director
of this corporation and thereafter was unanimously elected
by the remaining directors to be a director of this corpora~
tion for the ensuing year and until his successor is elected
and qualifies.

The board next proceeded to organize and the fol-

lowing persons were elected to the office oppoasite their

namess

0. J. Hall, Jr. President

Leona Jackson Secretary

Stephen P. Carlstrom Vice President

Kenneth Beiriger Vice President/Treasurer -

The Chairman announced that the first business
of the meeting was the adoption of a code of by-laws for
this corporation. A code of by-laws was thereupon presented
and read by the Secretary. On motion duly made, seconded
and carried, the following resolution was unanimously adopted:

BE IT RESOLVED that the code of by-laws
as presented and read by the Secretary be,

S&C0043




following

following

and the same is hereby approved and adopted
as and for the by~laws of this corporation.

On motion duly made, seconded and carried, the
resolution was unanimously adopted:

BE IT RESOLVED that the Secretary of
this corporation be and is hereby authorized
and directed to insert a copy of the code and
by-laws in that certain book known as the Book
of Minutes of STAR & CRESCENT BOAT COMPANY,
and to see that a copy of said by-~laws is kept
at the principal office for the transaction
of business of this corporation, in accordance
with Section 502 of the California Corporations
Code.

On motion ﬁuly made, seconded and carried, the
resolution was unanimously adopted:
BE IT RESOLVED that the Secretary of

this corporation be and is hereby requested
to certify the adoption of said By-Laws as

_ the By-Laws of this corporation in that

certain book known as the Book of Minutes
of STAR & CRESCENT BOAT COMPANY.

The Chairman announced that the selection of the

pPlace of the principal office of the corporation should ke

considered. On motion duly made, seconded and carried,

the following resolution was unanimously adopted:

BE.IT RESOLVED that the office of this
corporation be and the same is. hereby fixed
at 570 Harbor Drive, San bDiego, California,
until changed by resolution of the board of .
directors.

The Secretary thereupon presented a seal of this

dorporation consisting of two concentric circles with the

words "STAR & CRESCENT BOAT CQMPANY" and the words and
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figures "Incorporated April 7, 1976 California.* On
motion duly made, seconded and carried, the following reso-

lution wasg unanimously adopted:

presented, an impression of which is madf#
below, be and the same is, hereby adOmlﬁr

b3

as and for the seal of this corporatigtl .7%°

e

On motion duly made, seconded and carried, the

fellowing resolution was unanimously adopted:

BE 1T RESOLVED that the President and
the Treasurer of this corporation be and
they are hereby authorized and directed to
pay the expenses of the incorporation and
organization of this corporation from the
funds of the corporation.

The Secretary. thereupon presented a draft for the
certificate for shares of this corporation. On motion duly
made, seconded and carried,‘the following resolution was
unapimously adopted:

BE IT RESOLVED that the draft of the
certificate for the shares of the corporation
herewith presented be, and the same is, hereby
approved and adopted.

On motion duly made, seconded and carried, the
Secretary was instructed to insert a copy of the draft of

the certificate for shares in the Book of Minutes of this
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corporation immediately following the minutes of this
meeting.

The Chairman reported that this corporation had
received a written offer from STAR & CRESCENT INVESTMENT CO.,
a California corporation, offering:

to transfer to this corporation all of
STAR & CRESCENT INVESTMENT CO.'s right
title and interest of every kind and
description in and to its businegs and
asgets pertaining to its harbor excursion
business, as get forth in a schedule

as of March 31, 1976 attached to said
offer as Exhibit "A", with allowance

for changes in the ordinary course

of busineas to the date of transfer of
said business and assets to this corpora-
tion, but subject -to all liabilities of
said business -as of March 31, 1976 as
relate to its. harbor excursion business,
all as set forth. in said Exhibit "A",
together with such additional liabilities
that may have been incurred thereafter
in the ordinary course of business to

the close of business on the date of
transfer, solely in exchange for:

(1} The assumption by this corpora-
tion-of the debts and llabilities of said
harbor excursion business as.set forth in
said Exhibit "A", but subject to changes
occurring in the ordinary couxse of business
between March 31, 1976 and the close of
business on the. date the transfer is
effected, . and

(2) 1Isavance by this corporation of
not to exoceed 1,500 shares of its capital
stock, all of a par value of $10.00 per
share, to STAR & CRESCENT INVESTMERT CO.,
a Ccalifornia corporation.
On motion duly made, seconded and carried, it was
directed that a copy of the offer from STAR & CRESCENT IN-

VESTMENT CO., a California corporation, be incorporated as

-7 -
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part of the minutes of this meeting, and the Secretary was
ingtyructed to ingert a copy of the offer in the book of
minutes of this corporation immediately following the minutes
of this meeting.

The Chairman then announced that this coxporation
should conaidef the adoption of a. written plan for the sale
and issuance of capital stock pursuant to the Securities
Law of the State of California and Section 1244 of the
Internal Revenue Code. Upon motion duly made, seconded and
carried, the following resolutions were unanimously adopted:

WHEREAS the board.of directors deems

it advisable and in the best interests of

this corporation to take steps to lasue

shares of its capital stock; and

WHEREAS this corporation is a domes- ;
tic corporation and is authorized by its

articles of incorporation to issue only

one class of capital stock and this

corporation has never at any time issued

any shares of its authorized capital

stock and no such shares are outstanding,

and no portion of a prior offering of
capital stock is outstanding; and

‘-

WHEREAS the board of directors deems
it advisable to set forth a written plan
for the issuance of capital stock in ex-
change for money or other property (other
than stock or securities} and the issuance
of the stock is to be pursuant to Section
25102(h) of the Corporations Code of the
State of California, and.in all events said
issuance shall not be later than two years
after the adoption of this written plan; and

WHEREAS this corporation has no

assets, no liabilities, no equity capi-
tal; and
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WHEREAS the board of directors deems
the written offer of STAR & CRESCENT IN-
VESTMENT CO., a California corporation,
dated April 8, 1976, to be just and rea-
sonable and deems it to be for the best
interests of this corporation to accept
the offer;

NOW, THEREFORE, BE IT RESOLVED that
the president or the vice president and
the secretary of thia corporation be, and
they hereby are, authorized and directed
to sell and isgue not to exceed 1,500
shares 0f the stock of this corporation,
all of which shares have a par value of
$10.00 per share, to STAR & CRESCENT IN-
VESTMENT CO., a California corporation,
solely in exchange for (1) the business
and asgets described in said offer and
(2) the assumption by this corporation of
the debts and liabilities as set forth in
said written offer, but subject to changes
occurring in the ordinary course of business
between that date and the close of business
on the date when tranasfer is to be effected,
at par, without commission of any kind.

RESOLVED that the board of directors
hereby determines that the fair market
value to this corporation .of the considera-
tion for which said 1,500 shares of stock
of this corporation are to be issued is
$718,825.53.

RESOLVED that of the consideration to
be received for such shares an amount equal
to $15,000.00 thereof shall be credited to
gtated capital and the remainder shall be
credited to paid-in-surplus; and

RESOLVED that any officer of this
corporation i1s hereby authorized and
directed to file with the California
Commigsioner of Corporations a Notice
of Issuance of Securities pursuant to
Subdivision (h) of Section 25102 of the
California Corporations Code. ’
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RESOLVED that the officers of this
corporation be, and they hereby are,
authorized and directed to execute all
documents and take all actions that they.
may deem necessary or advisable in order
to carry out and perform the purposes of
these resolutions.

There being no further business to come hefore

the meeting, the meeting was adjourned.

Teona Jackson ) Secretary

Ofagy arpetd,

Kay Harpold, Temporary
Secretary
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- "A", together with such additional liabilities that méy have

STAR & CRESCENT BOAT COMPANY:

STAR & CRESCENT INVESTMENT CO., a California cor-
poration, hereby offers to transfer to yocu all of STAR &
CRESCENT INVESTMENT CO.'s right, title, and interest of
every kind and description in and to its business and assets
pertaining to its harbor excursion busiﬁess, as set forth
in a schedule as of March 31, 1976 attached hereto as
Exhibit "A", with allowance for changes in the ordinary
course of business to the date of transfer of said business
and assets to this corporation, but subject to a2ll liabil-
ities of said business as of March 31, 1976 as relate to its

harbor excursion business, all as set forth in said Exhibit

been incurred thereafter in the ordinary course of business

to the close of business on the date of transfer, sclely

in exchange for:

' (1) The aésumption by you of the debts and lia-
bilities of said harbor excursion business as set forth in
said Exhibit "A", but éubject to changes occurring in the
ordinary course of business between March 31, 1976 and the
closgse 9f business on the date the transfer is effected, and

{(2) 1Issuance by you of not to exceed 1,500 shares ;

- . 1
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STAR & CRESCENT INVESTMENT CO.
HARBOR EXCURSION BUSINESS

March 31, 1976

ASSETS TRANSFERRED TO
STAR & CRESCENT BOAT COMPANY

$ 113,035.89
107,542,09

M.V. Cabrillo
M.V. Marietta
M.V. Silvergate
M.V. Monterey
M.V. Point Loma
Glorietta
Float f1, Market Street
Float $#2, Broadway
1974 Foxd Pinto Staticnwagon
1973 Ford Ranchero
Miscellaneous equipﬁent
Broadway excursion facility
Leasehold improvements, Market Street
Broadway snack bar
Prepaid insurance (see attached schedule)
Aécount receivable from Joe Allen
Inventories: '

Gift shop

Galley
Prepald property taxes

EXHIBIT A

3,562.61

156,832.84

85,418.39
44,593,08
99,327.95
26,257.09
1,599,42
1,333.36
16,777.99
6,934.79
65,464.65
1,650.80
21,300.69
2,643.53

19,980.20
4,031.41
1,042,25
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Folders and brochures 6,508.10
United Water Taxi franchise 17,495.00
Goodwill 2,000,00

Interests in leases with San Diego
Unified Port District: .
570 Harhor Drive, dated March 26, 1976
570 Harbor Drive, dated August 21, 1973
B Street Pier, dated March 26, 1876
Broadway Pier, dated January 2, 1976
(see attached schedule)

Right to use the name San Diego Harbor
Excursion and the words "Star & Crescent”
or name including those words, other
than Star & Crescent Investment Co.

Total Assets Transferred § 805,332.13

LIABILITIES ASSUMED BY
STAR & CRESCENT BOAT COMPANY

Notes Payable:

Charles Otterman $ 25,000.00
Thelma Elam 5,000.00
Security Pacific Bank 50,000.00
Employee advances 80.00
Chérter deposits 4,556,30
Accrued vacaticn and holiday pay ' 1,870.00
Total Liabilities Assumed S 86,506.30
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(A)Pacific Indemnity

6'

7.

Name of Company

014 Republic

Ingurance Company

0ld Republic
Insurance Company

Highlands Ins.

Co. (80%) and
Northwestern

National (20%)

The Insurance COméany
of the State of

Pennsylvania

Company

Federal Insurance

Company

Central Natiocnal
Insurance Company

of Omaha

Aetna Insurance
Company

SCHEDULE OF INSURANCE

Policy ¢
0M 2266

oM 2267

J&H-LA-090

42722053

269702-A
20491952

CNS93402

CG656032

Type of
Insurance

Bull and
Machinery

Protection &
Indemnity

Excess Marine

Excess
Liability

Comprehensive
Bond

Fire Insurance

Comprehensive
General
Liability

Automobile
Insurance

Workman's
Compensation

Annual

Premium

$ 14,014,900

12,888.00

12,5¢0.00

6§,000.00

1,641.00

1,222.00

3,472.00

2,405.00

Expiration
Date
9/3/76

9/30/76

10/1/75

Until
Cancelled

4/20/76

11/1/75

11/1/75
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Date of

Lease

8/26/73

1/2/76

3/26/76

3/26/176

SCHEDULE OF LEASES

Termination Base
Date - Reant
2/28/78 $548/mo.

(increased to
$698/mo. com-
mencing 3/1/76)

1/31/717 $47,000/year
(has percentage
override)

5/31/76 Percentage of

parking charges
5/3y/77 $288/mo.

Property

" Covered

Approximately 36,250
8q. £ft. of tideland
at or near foot of
Market Street

Area and building
located on the west
side of Harbor Drive
between Broadway Pier
and B Street Pier

Portion of B Street
Pler

Approximately 63,944
sg. ft. of tideland

area on Harbor Drive
near foot of Market

Street
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The undersigned hereby resigns as a director of
STAR & CRESCENT BOAT COMPANY effective immediately.

Dated: April 9, 1976

’ 9“&&1)~:7
nica Triple

The undersigned hereby resigns as a director of

STAR & CRESCENT BOAT COMPANY effective immedlately.
Dated: BApril 9, 1976

Carole Lec%%e%tnex
The undersigned hereby resigns as a director of

STAR & CRESCENT BOAT COMPANY effective immediately.
Dated: April 9, 1976 o

The undersigned hereby resigns as a director of
STAR & CRESCENT BOAT COMPANY effective immediately.
Dated: April 9, 1976

Nay Qbrpeth

Kay Harpold

S&C0055
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The undersigned hereby reasigns as a directer of
STAR & CRESCENT BOAT COMPANY effective immediately.
Dated: April 9, 1976

quggiine Rhodes

The undersigned her€by resigns as a director of
STAR & CRESCENT BOAT COMPANY effective immediately.
Dated: April 9, 1976

. .
Dorine Eciiamena

- 12 .

S&C0056




84N OIEGD UNINMED FORT CISTRICT

DOQCUMENT NO. 9 4 5 5

MAR 2 9 1976
FILED

MIGROPILM NO. 1 0 3

DFMCE OF THE CLERK

TIDELAND USE AND OCCUPANCY PERMIT

THIS PERMIT, granted this éﬁ’ day of 77%
1976- , by the SAN DIEGO UNIFIED PORT DISTRICT, a public cor-
poration, hereinafter called the "District," and STAR AND -
CRESCENT BOAT CO., a division of Star and Crescent lnvestment
Co., a coAEpratlgg) hereinafter called ”Tenant,” WITNESSETH:

District for the considerations herelnafter set forth,
hereby grants to Tenant upon the terms and conditions and for
the purposes and uses hereinafter set forth, the right to use
and occupy a portion of those lands conveyed to the San Diego
Unified Port District by ‘that certain Act of the Legislature
of the State of California entitled "San Diego Unified Port
District Act," Stats. 1962, 1st Ex. Sess., c. 67, as amended,
which lands are more partlcularly described as follows:

Approximately 62,944 square feet of tideland area in
the City of San Diego, California, more particularly
delineated on Drawing No. 1609-B revised March 18,
1974, attached hereto and by this reference made a

part hereof.

This Permlt is granted uvpon the f0110w1ng terms and
conditions:

1. TERM: The term of this Permit shall be for one (1)
year, commencing 'on the Ist day of = June. , 1976 , and
ending on the 31st day of May ~ s I977*? unless s sooner
terminated as Eereln provided. . \
2.  RENTAL: As and for the rental, Tenant agrees to
ay ta the District the sum of TWO HUNDRED EIGHTY EIGHT DOLLARS
($288) per month---~-=---------- payable in advance on or before the

tenth day of each and every month during the term of this Permit.

3. USE: The above-described premlses shall be used
only and exclusively for the purpose of moering and repairing
floats and VesSElg=---~-e-m-om e e

______________________________________________________________
e S e e e T T

--------------------------------------------------------------

and for no other purpose ‘whatsoever w1thout the prior written
consent of the Port Director of District in each instance.
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4,  ASSIGNMENT-SUBLEASE: Neither the whole nor any part
of the Rented Premises nor any of the rights or privileges
granted by this Permit shall be assignable or transferable
in any way without the consent of District, evidenced by resolu-
tion, first had 'and obtained. Nor shall Tenant grant any per-
mission te any .other person to occupy any portion of the Rented
Premises without such consent. Any such purported assignment,
transfer, sublease or permission given without such consent
shall be void as to the District. S

5. CHANGES OR ALTERATIONS: Tenant shall make no
changes or alterations in the above-described premises, nor
make, erect, or install any buildings, structures, signs,
machines or other improvements on the premises without the
consent in writing of the Port Director of District. Tenant
further agrees to provide proper containers for trash and to
keep the premises free and clear of rubbish, debris and litter

at all times. :

6. MAINTENANCE: Tenant hereby agrees that the
préemises are in a good and tenantable condition, that Tenant
will take good care of the premises and appurtenances, including
any personal property belonging to District, and that Tenant,
as a part of the consideration for rental stated above, will
at Tenant's sole cost and expense keep and maintain said
premises, appurtenances and personal property in good and sani-
tary condition and repair during the term of this agreement.
District shall.at no time during the term of the Permit be
required to make any improvements or repairs to the above-

described premises.

7. TITLE TO IMPROVEMENTS: Structures, installations, and
improvements of any kind now existing or hereafter placed on the
above-described premises by Tenant shall at the option of District
be removed by Tenant within thirty (36) days after the expiration
of the term of this Permit or sconer termination thereof. District
may exercise said options as to any or all of the structures,
installations, and improvements either before or after the expira-
tion or sooner termination of this Permit. If District exercises
such option and the Tenant fails to remove such structures,
installations and improvements within said thirty (30) days, the
District shall have the right to have such structures, installa-
tions and improvements removed at the expense of Tenant. As to
any or all structures, installations and improvements that District
does not exercise said option, title thereto shall vest in District,

8. REMOVAL OF MATERIALS: Tenant hereby agrees that upon
the expiration of this Permit or the sooner termination as herein
provided, it will remove within thirty (30) days all ships,
vessels, barges, hulls, debris, surplus and salvage materials
from the land area and water area forming a part of or adjacent
te the above-described premises, so as to leave the same in as
good condition as when first occupied by Tenant; provided, however,




that if any said ships, vessels, barges, hulls, debris, surplus
and salvage materials shall not be so removed within thirty (30)
days by-Tenant, District may remove, sell, or destroy the same

at the expense of Tenant, and Tenant hereby agrees to pay to
District the cost of such removal, sale or destruction; or at the
option of District, the title to said ships, vessels, barges,
hulls, debris, surplus and salvage materials not removed shall
become the property of District. .

9. TERMINATION: This Permit may be terminated by either
party upon the giving of thirty (30) days notice in writing to the
other party of the intention to so terminate, and District expressly
reserves the right to cancel this Permit by giving thirty {30) days
notice in writing to Tenant and to make without notice any changes
or improvements on or about the premises without incurring any '
1liability whatsoever to tenant for any damage or loss occasioned by
such cancellation or by the making of such changes or improvements.

10. HOLD. HARMLESS: District, and its -agents, officers and
employees shall at all times during the term of this Permit be held
by Tenant free and harmless from and indemnified against any
liability pertaining to or arising out of the use and occupancy of
the premises by Tenant and any costs or expenses incurred on account
_of any claim or claims therefor, including reasonable attorney's fees.

11. INSURANCE: Tenant shall obtain public 1liability
insurance from an insurance carrier satisfactory to the District |
to protect against loss from liability -imposed by law for damages
on account ¢f bodily injury, including death resulting therefrom,
suffered or alleged to be suffered by any person or persons what-
soever resulting directly or indirectly from any act or activities
of Tenant or any person acting for it or under its control or direc-
tion, or any person authorized by it to use the above-described
premises, and also to protect against loss from liability imposed
by law for damages to any property of any perscn caused directly
or indirectly by or from the acts or activities of Tenant or any
person acting for it or under its control or directiom, or any
person authorized by it to use the above-described premises.

Such public 1liability and property damage insurance
shall be maintained in full force and effect during the entire
term of this Permit in amounts of not less than $500,000 for one
person injured in one accident, and not less than $1,000,000 for
more than one person injured in one accident, and in the amount

-0f not less than $100,000 with respect to any property damage
gforesaid. The policy shall carry an endorsement which agrees
to accept the hold harmless provisions set forth above.

"Certificates of such insurance shall be filed with
District and shall be satisfactory in form to District. Said
policies shall have a noncancellation-without-notice clause and
shall provide that copies of all cancellation netices be sent to

the District.

The foregoing provisions as to maintenance of insurance
shall not be construed as limiting in any way the extent to which
Tenant may be held responsible for the payment of damages to
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persons or property resulting from its activities or the activities
of any'person or persons for which it is otherwise respomnsible.

12, TAXES AND UTILITIES: Tenant shall pay before
delinquency all taxes and assessments assessed or levied upon
Tenant or the above-described premises by reason of this Permit
or of any buildings, machines, or other improvements of any
nature whatsoever erected, installed or maintained by Tenant
or by reason of the business or other activities of Tenant upon
or in connection with the above-described premises, and shall
pay any fees imposed by law for licenses or permits for.any
business or activities of Tenanrt upon the above-described
premises or under this Permit, and shall pay before delinquency
any and all charges for utilities at or on the above-described

premises. ‘

‘

13, CONFORMANCE WITH RULES AND REGULATIONS: In all
activities on or in connection with the premises hereinafter
described and in all uses thereof, Tenant shall abide by and
conform to all rules and regulations prescribed by the Sam Diego
Unified Port District, any ordinances of the city in which the
above-described premises are located, and any applicable laws
whether Municipal, State or Federal, as any of the same now
exist or may hereafter be adopted or amended.

District shall not be liable tec Tenant for any diminu-
tion or deprivation of its rights heteunder on account of any
such laws, ordinances, statutes, rules, regulations, orders,
~limitations, restrictions or prohibitions. 1In the event, how-

ever, that any such laws, ordinances, statutes, rules, regulations,
orders, limitations, restrictions, or prohibitions shall so
interfere with the conduct of Tenant's activities and business
operations under this Permit by operation of law in accordance
with the laws of the State of California, Tenant shall have the
right to terminate this Permit and thereby be relieved of all
future obligations and duties hereunder. In no event, however,
shall such a termination impose any liability upon District.

. 14. POLICY OF DISTRICT: It is the policy of the Unified
Port District that prevailing wage rates shall be paid all
persons who are employed by Tenant on the property of District.

15. DEFAULT: If any default be made in the payment of
the rental herein provided or in the fulfillment of any terms,
covenants, or conditions hereof, this Permit shall immediately
terminate and Tenant shall have no further rights thereunder
and shall immediately remove from said premises and District shall
immediately thereupon, without recourse to the courts, have the
right to reenter and take possession of said premises. District
shall further have all other rights and remedies as provided by
.law, including without limitation the right to recover damages
from Tenant in the amount necessary to compensate the District for
all the detriment proximately caused by the Tenant's failure to
_perform his obligations under this Permit or which in the ordinary
course of things would be likely to result therefrom,

If District's right of reentry is exercised following
abandonment of the premises by Tenant, then District may consider
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any personal property belonging te Tenant and left on the premises
to alsc have been abandoned, in which case District may dispose of
all such personal property in any manner District shall deem
proper and is hereby relieved of all 1iability for deing so.

16. LIENS: Tenant agrees that it will at all times save
District free ahd harmless and indemnify it against all claims
for labor or materials in connection with improvements, repairs,
or alterations on the premises, and the costs of defending against
such claims, including reasonable attorney's fees. .

' 17. BANKRUPTCY: In the event Tenant commences a proceeding
under Chapter XI of the Federal Bankruptcy Act, or is adjudicated
bankrupt or insclvent or makes any judicial sale of Tenant's
interest under this Permit, this Permit shall at the option of
District immediately terminate and all rights of Tenant hereunder
shall immediately cease and terminate.

18. EASEMENTS: This Permit and all rights given here-
“under shall be subject to all easements and rights-of-way now
existing or heretofore granted or reserved by District in, to or
over the premises for any purpose whatsoever, and shall be subject
to such rights-of-way for reasonable access, sewers, pipelines,
conduits and such telephone, telegraph, light, heat or power lines
as may from time to time be determimned by District to be in the
best interests of the development of the tidelands,

District agrees that such easements and rights-of-way
shall be so located and installed as to produce & minimum amount
of interference to the business of Tenant.

19, TITLE OF DISTRICT: District’s title is derived from
the provisions of the San Diego Unified Port District Act, Appendix
-1, Harbors § Navigation Code, and is subject to the provisions of
said act, This Permit is granted subject to the terms and condi-

tions of said act.

20. JOINT AND SEVERAL LIABILITY: Each party to this Permit
shall jointly and severally-perform each and every term, covenant,
and condition contained in this permit and each party shall be
jointly and severally liable to District for such performance.

21. SUPERSEDURE: - This Permit upon becoming effective
shall supersede and annul any and all permits, leases or rental
agreements heretofore made or issued for the above-described
premises and any such permits, leases or rental agreements shall
hereafter be void and of no effect except as to any rentals and/or
fees which may have accrued thereunder.

22. ENTIRE UNDERSTANDING: This Permit contains the entire
understanding of the parties, and Tenant, by accepting the same,
acknowledges that there is no other written or oral understanding
between the parties in respect to the above-described premises.
No modification, amendment or alteration of this Permit shall be
valid unless it is in writing and signed by the parties hereto,




23. PEACEABLE SURRENDER: .Upon the termination of this
Permit by the expiration thereof or the earlier termination ds by
the terms of this Permit provided, Tenant will peaceably surrender
said above-described premises in a good condition, subject to
normal and ordinary change ard alteration resulting from the use
of such premises as herein provided, as the same may be at the time
Tenant takes possession thereof, and to allow the District to take
peaceable possession thereof.

-24. HOLD OVER: If tenant holds.over after the expiration
of the term of this Permit, such holding over shall constitute a
tenancy from month to month .

. 25. WARRANTIES - GUARANTEES: District makes no warranty,
guarantee, covenant; including but not limited to covenants of
title and quiet enjoyment, or averment of any nature whatsoever
concerning the condition of the above-described premises,
including the physical condition thereof, or any condition which
may affect the above-described premises, and it is agreed that
District will not be responsible for any loss or damage ot
costs which may be incurred by Tenant by reason of any such
condition or conditions,

26. NOTICES:. Any notice or notices provided for by this

© Permit or by law to be given or served upon the Tenant may be given

‘or served by certified or registered letter addressed to Tenant at
- P, O. Box_ 75}, San Diegp, CA_ 92112

and deposited in the United States mail, or may be served personi_Ty
upon said Tenant eor any person hereafter authorized by it inm
writing to receive such notice; and that any notice or notices
provided for by this Permit or by law to be served upon District
may be given or served by certified or registered letter addressed
to the Port Director of District at the General Offices of the
San Diego Unified Port District, deposited in the United States
mail, or may be served personally upon said Port Director or his
duly authorized representative, and that any notice or notices
given or served as provided herein shall be effectual and b1nd1ng

for all purposes upon the parties so served.

27. ATTORNEY'S FEES: In the event any suit is commenced
by District against Tenant to enforce the payment of any rent
due or to enforce any of the terms and conditions hereof, or
in case District shall commence summary action under the laws of
the State of California relating to the unlawful detention .of
property, for the forfeit of this agreement, and the possession
of said premises, provided District effects a recovery, Tenant
shall pay District all costs expended in any such action,
together with a reasonable attorney's fee to be fixed by the Court.

28. SECTION HEADINGS: = The section headings contained
herein are for comvenience  in reference and are not intended
to define or limit the scope of any provision hereof,

Port Attorney SAN DIEGO UNIFIED PORT DISTRICT

‘ D. PATELLO . 7 ISs1sTantpo Pk Director
rt Attorney :

STAR AND CRESCENT BOAT CO.




FACE oOF cuea
w'Ly @ HARBOR O,

Bass LINE

24

R B

X < n

00 I I
[\ ¢ i
B 1 o9

r i EQ

" Yo

[ag

eo
v
e
¥
] SAN
4
o
DIEGO
"AME?’CAU. . .
TUAB oA ~ NOTE: PERMIT AREA SHOWN SHADED.

in
) <
_d,_,_o/f‘
\ e TE

EVISED FROM IR22-8B, /I8NAKR 1974, 8Y P.RE ; APPROVED 8BY CHIEF ENGINEER

4

e e

FEOM 1050-B, 22 FEB®.'72, BY 2.8. APPROVEP BY CHIEF ENGINEER
EVISED: FROM T5O-B

S | —15-
RN T SAN DIEGO UNIFIED PORT DISTRICT Py Y- R—
EVIEWED, < TIDELAND USE AMD OCCUPAMCY PERMIT REF |r43 B, 105043
WITHIMN CORPORATE LIMITS OF 34M DIEGO ZE - 10

" V:ED . STAR € C§E§VC1:5§B':!-];F BOAT CO. 1609-5

CHIEF ENGINEER STAR £ CRESCENT |[NVESTMENT COMPAHNY

~
g R L . . . c. [T SR |
el ) . R A T




/)
A SAN DIEGO UNIFIED PORT DISTRICY

DOCUMENT No... -__—-—-9_

e MAR 28 56

MICROFILM No . 1 ﬂ 3

DEFICE OF THE CLERK

- TIDELAND USE AND OCCUPANCY PERMIT

THIS PERMIT, granted this G462 day of  Bleeet
1976 , by the SAN DIEGO UNIFIED PORT DISTRICT, a public cor-

peration, hereinafter called the "District," and STAR AND
CRESCENT BOAT CO., a division of Star and Crescen Investment Co.L

hereinafter callé&f“Tenant T WITNESSETH:

District for the considerations hereinafter set forth,
hereby grants to Tenant upon the terms and conditions and for
the purposes and uses hereinafter set forth, the right to use
and occupy a portion of those lands conveyed to the San Diego
Unified Port District by that-certain Act of the Legislature

"of the State of California entitled "San Diego Unified Port
District Act," Stats. 1962, 1st Ex. Sess., ¢. 67, as amended,
which lands are more particularly described as follows:

That portion of the "B" Street Pier as designated

by the District's Port Director.

This Permit is granted upon the following terms and
conditions:

1. TERM: The term of this Permit shall be for one (1)
year, commencing on the lst day of June , 1976 , and
ending on the 31st day of May » 1977 , unless sooner

terminated as herein provided.

2. RENTAL: As and for the rental and for and in con-
sideration of this Permit, Tenant agrees to pay to District a
sum per month equal to the following:

Eighty Per Cent (80%) of the Forty Cents (40¢) parking charge made
to customers of Harbor Excursions.and the Maritime Museum
Association of San Diego (Star of India, Berkeley, Medea).

In this connection, Tenant shall at all times during the term of
this Permit keep true, accurate and complete recoxrds in a form
satisfactory to District, of all receipts for fees and charges
collected by it on said premises, and that nc later than the tenth
day of each month, it will render a statement to the District
showing the amount of such collections made by it during the pre-
ceding month, together with the amount payable to the District as
hereinabove provlded and will accompany the same with a remittance




of the amount so shown to be due. District shall, through its
duly authorized agents or representatives, have the right at any
and all reasonable times to examine said records for the purpose of
determining the accuracy therecf and of the monthly statements of
collections hereinabove required to be made. All such records or
any other records required by the District for said purpose shall
be available to the authorized agents or representatives of the
District at the above-described premises. The tenant further
covenants and agrees that it will validate all parking tickets,
including the parking ticket stubs, which stubs shall be

properly recorded in a sales journal along with the amount of all
receipts for fees and charges. The Port Director of District
shall have the authority to require the installation of any addi-
tional accounting methods as he may deem necessary.

3. USE; The above-described premises shall be used only
and exclusively for the purposé of automobile parking by customers
of Harbor Excursions and the Maritime Museum Association of '
San Diego (Star of India, Berkeley, Medea) and for no other purpose
whatsoever without the prior written consent of the Port Director

in each instance.

4, ASSIGNMENT-SUBLEASE: Neither the whole nor any part-
of the Rented Premises mor any of the rights or privileges
granted by this Permit shall be assignable or transferable |
in any way without the consent of District, evidenced by resolu-
tion, first had and obtained. Nor shall Tenant grant any per-
mission to any other person to occupy any portion of the Rented
Premises without such consent. Any. such purported assignment,
transfer, sublease or permission given without such consent
shall be void as to the District.

5. IMPROVEMENTS : Tenant acknowledges prior examination
of the premises and the condition therecf, and agrees that the
improvements thereon, if any, are, in their present condition,
satisfactory and usable for Tenant's purposes and that no
representations as to value or condition have been made by or

on behalf of District.

Tenant agrees that it shall make no changes or
alterations in the premises, nor make, erect, or install any
machines, signs or other improvements thereon without the consent
in writing cf the Port Director of District. Tenant further
agrees to provide proper containers for trash and to keep the
premises free and clear of rubbish, debris and litter at all

times.

6. MAINTENANCE: Tenant hereby agrees that the premises
are in a good and tenantable condition, that Tenant will take
good care of the premises and appurtenances, including any
personal property belonging to District, and that Tenant, as a
part of the consideration for rental stated above, will at
Tenant's sole cost and expense keep and maintain said premises,
appurtenances -and personal property in good and sanitary condition
and repair during the term of this agreement. All damage or
injury done to the premises by Tenant or any person who may be
on the premises with Tenant's consent shall be paid for by Tenant,
and Tenant shall at the termination of this agreement surrender
to District the said premises with the appurtenances and other
personal property belonging to District in as good condition
and repair as when received, reasonable and proper use thereof

excepted.




7. TITLE TO TMPROVEMENTS: Any installations or improve-
ments placed on the premises by Tenant in such fashion as to be
permanently attached thereto shall be and remain the property of
District and shall not be removable by Tenant. It is further
agreed that any installations or improvements or equipment which
are not permanently attached to the premises shall be removable
by Tenant at its own expense within two (2) days from the expira-
tion or earlier termination of this Permit; provided, however,
Tenant agrees to repair any and all damage occasioned by the
temoval thereof, and if not so removed, said installations,
improvements or equipment shall become the property of District
without cost or expense to it.

8. REMOVAL OF MATERIALS: Tenant hereby agrees that upon
the expiration of this Permit or the sooner termination as herein
provided, it will remove within two (2) days all ships,
vessels, barges, -hulls, debris, surplus and salvage materials
from the land area and water area forming a part of or adjacent
to the above-described premises, so as to-leave the same in as
good condition as when first occupied by Tenant; provided, however,
that if any said ships, vessels, barges, hulls, debris, surplus
and salvage materials shall not be so removed within two (2§
days by Tenant,, District may remove, sell, or destroy the same
at the expense of Tenant, and Tenant hereby agrees to pay to
District the cost of such removal, sale or destruction; or at the
option of District, the title to said ships, vessels, barges,
hulls, debris, surplus and salvage materizls not removed shall
become the property of District.

9. TERMINATION: This Permit may be terminated by either
party upon the giving of two (2) days notice in writing to the
other party of the intention to so terminate, and District expressly
reserves the right to cancel this Permit by giving two (2) days
notice in writing to Tenant and to make without notice any changes
or improvements on or about the premises without incurring any
liability whatsoever to tenant for any damage or loss occasioned by
such cancellation or by the making of such changes or improvements.

10. HOLD HARMLESS: District, and its agents, officers and
employees shall at all times during the term of this Permit be held
by Tenant free and harmless from and indemnified against any
liability pertaining to or arising out of the use and occupancy of
the premises by Tenant and any costs or expenses incurred on account
of any claim or claims therefor, including reasonable attorney's fees.

11. INSURANCE: Tenant shall obtain public liability
insurance from an insurance carrier satisfactory to the District
to protect against loss from liability imposed by law for damages
on account .of bodily injury, including death resulting therefrom,
suffered or alleged to be suffered by any person or persons what-
soever resulting directly or indirectly from any act or activities
of Tenant or any person acting for it or under its control or direc-
tion, or any person authorized by it to use the above-described
premises, and also to protect against loss from liability imposed
by law for damages to any property of any person caused directly
or indirectly by or from the acts or activities of Tenant or any
person acting for it or under its control or direction, or any
person authorized by it to use the above-described premises,




Such public liability and property damage insurance
shall be maintained in full force and effect during the entire
term of this Permit in amounts of not less than $500,000 for one
person injured in one accident, and not less than $1,000,000 for
more than one person injured in one accident, and in the amount
of not less-than $100,000 with respect to any property damage
aforesaid. The policy shall carry an endorsement which agrees
to accept the hold harmless provisions set forth above.

Certificates of such insurance shall be filed with
District and shall be satisfactory in form to District. Said
policies shall have a noncancellation-without-notice clause and
shall provide that copies of all cancellation notices be sent to
the District.

The foregoing provisions as to maintenance of insurance
shall not be construed as limiting in any way the extent to which
Tenant may be held responsible for the payment of damages to
persons or property resulting from its activities or the activities
of any persen or persons for which it is otherwise responsible.

12, TAXES AND UTILITIES: Tenant shall pay before
delinquency all taxes and assessments assessed or levied upon
Tenant or the above-described premises by reason of this Permit
or of any buildings, machines, or other improvements of any
nature whatsoever erected, installed or maintained by Tenant
‘or by reason of the business or other activities of Tenant upon
or in connection with the above-described premises, and shall
pay any fees imposed by law for licenses or permits for any
business or activities of Tenant upon the above-described
premises or under this Permit, and shall pay before delinquency
any and all charges for utilities at or on the above-described

premises.

13. CONFORMANCE -WITH RULES AND REGULATIONS: In all
activities on or in connection with the premises hereinafter
described and in all uses thereof, Tenant shall zbide by and
conform to all rules and regulations prescribed by the San Diego
Unified Port District, any ordinances of the city in which the
above-described premises are located, and any applicablie laws

-whether Municipal, State or Federal, as any of the same now
‘exist or may hereafter be adopted or amended.

District shall not be liable to Tenant for any diminu-
tion or deprivation of its rights hereunder on account of any
" such laws, ordinances, statutes, rules, regulations, orders,
limitations, restrictions or prohibitions, In the event, how-
ever, that any such laws, ordinances, statutes, rules, regulations,
orders, limitations, restrictions, or prohibitions shall so
interfere with the conduct of Tenant's activities and business
operations under this Permit by -operation of law in accordance
with the laws of the State of California, Tenant shall have the
Tight to terminate this Permit and thereby be relieved of all
future obligations and duties hereunder. In no event, however,
shall such a termination impose any liability upon District.

14, POLICY OF DISTRICT: It is the policy of the Unified
Port District that prevailing wage rates shall be paid all
persons who are employed by Tenant on the property of District.




15. DEFAULT: If any default be made in the payment of
the rental herein provided or in the fulfillment of any terms,
covenants, or conditions hereof, this Permit shall immediately
terminate and Tenant shall have no further rights thereunder
and shall immediately remove from said premises and District shall
immediately thereupon, without recourse to the courts, have the
right to reenter and take possession of said premises. District
shall further have all other rights and remedies as provided by
law, including without limitation the right to recover damages
from Tenant in the amount necessary to compensate the District for
all the detriment proximately caused by the Tenant's failure to
perform his obligations under this Permit or which in the ordinary
course of things would be likely to result therefrom.

If District's right of reentry is exercised following
abandonment of the premises by Tenant, then District may consider
any personal property belonging to Tenant and left on the premises
to also have been abandoned, in which case District may dispose of
all such personal property in any manner District shall deem
- proper and is hereby relieved of all 1iability for doing so.

16. LIENS: Tenant agrees that it will at all times save
District free ahd harmless and indemnify it against all claims
for labor or materials in connection with improvements, repairs,
or alterations on the premises, and the costs of defending against
such claims, including reasonable attormey's fees.

17. BANKRUPTCY: In the event Tenant commences a proceeding
under Chapter XI of the Federal Bankruptcy Act, or 1s adjudicated
bankrupt or insolvent or makes any judicial sale of Tenant's
interest under this Permit, this Permit shall at the option of
District immediately terminate and all rights of Tenant hereunder
shall immediately cease and terminate.

18. -EASEMENTS: This Permit and all rights given here-
under shall be subject to all easements and rights-of-way now
existing or heretofore granted or reserved by District in, to or
over the premises for any purpose whatsoever, and shall be subject
to such rights-of-way for reasonable access, sewers, pipelines,
conduits and such telephone, telegraph, light, heat or power lines
as may from time to time be. determined by District to be in the
best interests of the development of the tidelands.

District agrees that such easements and rights-of-way
shall be so located and installed as to produce a minimum amount
of interference to the business of Tenant. .

19. TITLE OF DISTRICT: District's title is derived from
the provisions of the San Diego Unified Port District Act, Appendix

1, Harbors § Navigation Code, and is subject to the provisions of
This Permit is granted subject to the terms and condi-

said act.
tions of said act.

20. JOINT AND SEVERAL LIABILITY: Each party to this Permit
shall jointly and severally perform each and every term, covenaat,

and condition contained in this permit and each party shall be
jointly and severally liable to District for such performance.




21. SUPERSEDURE: This Permit upon becoming effective
shall supersede and annul any and all permits, leases or rental
agreements heretofore made or issued for the above-described
premises and any such permits, leases or rental agreements shall
hereafter be void and of no effect except as to any rentals and/or
fees which may have accrued thereunder.

22. ENTIRE UNDERSTANDING: This Permit contains the
entire understanding of the parties, and Temant, by accepting the
same, acknowledges that there is no other written or oral under-
standing between the parties in respect to the above-described
premises. No modification, amendment or alteration of this Permit
shall be valid unless it is in writing and signed by the parties

hereto.

23, DPEACEABLE SURRENDER: Upon the termination of this
Permit by the expiration thereof or the earlier termination as by
the terms of this Permit provided, Tenant will peaceably surrender
said above-described premises in a good condition, subject to
normal and ordinary change and alteration resulting from the use

of such premises as herein provided, as the same may be at the time
Tenant takes possession thereof, and to allow the District to take
peaceable possession thereof.

24, HOLD OVER: If tenant holds over after the expiration |
-of the term of this Permit, such holding over shall constitute a ;
tenancy from month to month. " ) |

25. WARRANTIES - GUARANTEES: District makes no warranty,
guarantee, covenant, including but not limited to covenants of
title and quiet enjoyment, or averment of any nature whatsoever
concerning the condition of the above-described premises,
including the physical condition therecf, or any condition which
may affect the above-described premises, and it is agreed that
District will not be responsible for any loss or damage or
costs which may be incurred by Tenant by reason of any such
condition or conditions.

26. NOTICES: Any notice or notices provided for by this
Permit or by law to be given or served upon the Tenant may be given
or served by certified or registered letter addressed to Tenant at
Post Office Box 751, San Diego, CA 92112
-and deposited in the United States mail, or may be served personally
upon said Tenant or any person hereafter authorized by it in
writing to receive such notice; and that any notice or notices
provided for by this Permit or by law to be served upon District
may be given or served by certified or registered letter addressed
to the Port Director of District at the General. Offices of the
San Diego Unified Port District, deposited in the United States
mail, or may be served personally upon said Port Director or his
duly authorized representative, and that any notice or notices
given or servéd as provided herein shall be effectual and binding
for all purposes upon the parties so served.

27. ATTORNEY'S FEES: In the event any suit is commenced
by District against Tenant to enforce the payment of any rent
due or to enforce any of the terms and conditions hereof, or
in case District shall commence summary action under the laws of
the State of California relating to the unlawful detention of




property, for the forfeit of this agreement, and the possession

of said premises, provided District effects a recovery, Tenant
shall pay District all costs expended in any such action,

together with a reasonable attorney's fee to be fixed by the Court.

28. SECTION HEADINGS: The section headings contained
herein are for cenvenience in reference and are not intended
to define or 1imit the scope of any provision hereof.

Port Attorney SAN DIEGO UNIFIED PORT DISTRICT

By O;!Zﬁé.‘
’ Jofﬁi D. PATELLOD
rt Attorney
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RETURN AS SOON AS POSSIBLE

LEASE

THIS LEASE, méde'and entered into this'_gfff(day of
, 1874, between the SAN DIEGO UNIFIED PORT
DISTRICT, a public corporation, hereinafter called "Lessor,"
and STAR AND CRESCENT BOAT CO., a division of Star and Crescent
investment Co., a corporation, hereinafter called "lLessee,"
WITNESSETH:

Lesscor, for the consideration hereinafter set forth,
hereby leases to Lessee for the term and upon the conditions
hereinafter set forth, a portion of those_landg conveyed to
the San Diego Unified Port District by that certain Act of the
Legislature of the State of California entitled "San‘Diego
Unified Port District Act," Stats. 1962, 1st Ex. Sess., c. 67,
as amended, which lands are more partifularly'described as
follows:

Those areas and building located on the west side

of Harbor Drive between Broadway Pier and "B' Street

Piér which are delineated on Drawing No., 1597-B

dated 9 January 1974, attached hereto and by this

reference made a part hereof.

TO HAVE AND TO HOLD said leased pfemises for the term of

this lease and upon the conditions as follows:

1. TERM: The term of ‘the lease shall be for a period
of one (1) year commencing on February 1, 1976, and ending '
on January 31, 1977, uniess sooner terminated as herein

provided.-

PORT012198




2. RENTAL: Lessee agrees to pay to Lessor rent in
accordance with the foliowing schedules and procedures:

(a) A minimum of Forty-Seven Thousand Dollars ($47,000) per year,
or the cumulative total of the percentage rents as provided
in (b) beloﬁ, whichever is greater. _

(b) Percentage rents shall be calculated on a monthly basis
and shall be based on the following percentages of the
gross income of the operations and businesses conducted on
or from the leased premises.

(1} 5-1/2% of the gross income Aerived from the boat
¢x;ursion and snack bar operations, including but
not limited to, ticket sales, food, food products,
soft drinks, candy, ice cream,coffee, cigars, '
cigarettes, wine, beer, liquor, mixed drinks, .
alcoholic beverages, and incidentals,

(2) 8% of the gross income derived from the sale of

~gifts, novelties and souvenirs.

(3) 10% of the gross income from any and all activities
and businesses allowed under this Lease and not

otherwise provided for in this clause,

{c) On or before the 20th day of each month Lessee shall

render to Lessor, in a form prescribed by Lessor, a
detailed report of gross income for that portion of the
accounting year which ends with and includes the last
day of the previous calendar month. The accounting’
year shall be 12 full calendar months. The accounting
year shall begin on the first day of the first month
during which the percentage rentals described in this
lease become effective. Suﬁsequent account{ng‘years
shall begin upon each anniversary of that date. during
the lease term or any extension thereof. Each report

shall be signed by lLessee or his responsible agent under

PORT012199




(d4)

(e)

penalty of perjury and shall include the following:

(1) The total gross income for said portion of the
accounting year, itemized as to each of the business
categories for which a separate percentage reﬁtal
rate is established.

(2) The related itemized amounts of percentage rental
computed as herein provided and the total thereof;

(3) The total rental previously paid by Lessee for the

accounting year within which the preceding month falls,

Concurrently with the renderiﬁg of each monthly sxatément,

Lessee shall pay the greater of the following two amounts:

(1) The total pé}centage rental computed for that
portion of the accounting year ending-with and )
including the last day of the preceding month (Item
(2) above),. less total rentals previously paid for
the accounting year (Item (3) above), or

(2) One-twelfth (1/12th)vof the annual minimum rental,
multiplied by the number.of months from the beginning
of the accounting year to and including the preceding
month, less total rentals previously paid for the
accounting year (Ifem (3) above).

Rentals shall be delivered to and statements required in

~clause (c) above shall be filed with the Director of Finance

of the San Diego Unified Port District at P. 0. Box 488,

San Diego, California 92112, The designated place of payment
and filing may be changed at any time by Lessor upon ten (10)
days written notice to Lessee,

In the event Lessee fails .to render to Lessor an accounting

of rent due or to remit the rent due in accordance with the

-3-
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rental provisions of this lease, then Lessée shall become
liable for and shall pay to LesSQr the rent due, together
with an additional five per cent (5%) of the rent due for any
delinquency existing for the first fifteen-day period there-
after, or any part of that first fifteen-day period; and én
additional five per cent (5%) for each fifteen-day period
thereafter, or any part of any fifteen-day period, that any
such delinquency exists. Provided, however, that the Port
Director of Lesgor shall have the Tight to waive for good
cauge any delinquency payment upon written application of
Lessee for any such delinquency period.

Lessee shall, at all times during the term of this lease,

‘keep or cause to be kept accurate and complete records and

double entry books- of account of all financial transactions

in the operation of all business activities, of whatever

nature, conducted in pursuance of the rights granted herein.

The records must be supported by source documents of original
entry such as sales invoices, cash register tapes, purchase

invoices, or other pertinent documents.

All retail sales shall be recorded by means of cash registers

which display to the customer the amount of the transaction

- and automatically issue a receipt., All cash registers shall

be equipped with sales totalizer counters for all sales
categories, as herein provided, and a sequential trénsaction
counter, which counters are locked in, constantly accumulating,
and which cannot be reset. Said registers shall further
contain tapes upon which salés defails and sequential
transaction numbers are imprinted. Beginning and ending

sales totalizer readings shall be made a matter of daily

f-
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record. In the event of admission charges or rentals,
Lessee shall issue serially numbéred tickets for each such
admission or rental and shall keep an adequate record of ..

said tickets, both issued and unissued.

All Lessee's books of account, records and documentation
related to this leﬁse or to business operations conducted
within or from the leased premises shall be kept either at
the leased premises or at such other locations as are
acceptable to Lesso;,‘and Lessor shall have the right at any
and all reasonable times to examine and audit said books and
Tecords without restriction for the purpose of de£ermining
the accuracy thereof and of the monthly statements of gross
income submitted and of the rental paid to the Lessor. The
Port Director of Lessor shall have the discretion to reduire
the installation of any additional accounting methods or
controls he may deem necessary. In the event the Lessee
does not make available the ofiginal records and books of
account at the leased premises or withiﬁ the limits of San
Diego County, Lessee agrees to pay all necessary expenses

incurred by Lessor in conducting an audit at the location

where said records and books of account are maintained.

The cost of said audit shall be borne by Lessor unless the
audit reveals a discrepancy of more than five per cent
(5%) between the rent due as reported by Lessee in accord-
ance with this lease and the rent due as determined by
this audit. In the event of a greater discrepancy, the

cost of the audit, as determined by the Port.Director of

‘Lessor, shall be paid by Lessee.

Gross income, upon which the percentage rentals are to be

based, shall include all income resulting from occupancy or

“5-
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use of the premises in.any manner whether by Lessee, his
sublessees or concessionaires or parties operating through
Lessee, his sublessees or concessionaires, from whatever

source derived and whether for cash or credit,

Gross income shall include any manufacturer's or importer;s
excise tax included in the prices of the goods sold, even
though the manufacturer or importer is also the retailer
thereof, and it is immaterial whether the amount of such

excise tax is stated as a separate charge.

Gross income, however, shall not include any sales or excise
taxes payable by Lessee .to any governﬁental agency_ésfa'__.
direct result of operations under this lease. The émount
of such taxes shall be shown on the books aﬁd Tecords else-
where herein required to be maintained. Refunds for goods
.- returned shall be deducted froﬁ current gross income upon’
their return. Bad debt losses shall not be deducted from

_gross income.

3. USE: lessee agrees that the leased premises shall
be used only and exclusively for the operation of a boat
éxcursion business; a snack bar; a gift shop; an@ office and
storage space fo; those Businesses, and for no other purpose
whatsoever without the written consent of Lessor, eyidenced
by resolufion, first had and obtained.

Lessée further agrees that it will not permit street,
curbside or sidewalk solicitation of business by its employees

or agents nor use loudspeakers for such purposes.

"4, IMPROVEMENTS: Lessee may, at 'its own expense, make

any alterations or changes in the leased premises or cause to’

-6-
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be built, made or installed thereon any structures, machines;
appliances, utilities, signs or other improvements necessary
or desirable for the use of said premisesAand‘mﬁy alter and’
repair any such structﬁres, machines or other imprdvements;
proviﬁed, however, that nc alterations, and changes shall be
made and no.structures, machines, appliances, ufilities, signs
or other improvements shall be made, built or installed, and no
major repairs thereto shall be made except in accordance with
plans and speﬁifications previocusly submitted to the Port
Director of Lessor énd approved in writing by him.

Lessee further agrees that no banners, pennants,
flags, eye-catching spinners or bther.advertising devices, nor
any temporary signs shall be permitted teo be flown, insfalled,
placed, or erected on the premises without written consent of

the Port Director of Lessor.

S. TITLE TO IMPROVEMENTS: Structures, installatiomns
or improvements of any kind placed on the leased.premises
by Lessee either before or éfter the commencement of this_
lease shall at the option of Lessor be removed by Lessee
within thirty (30) days after the expiration of the term
of this lease or sooner termination thereof., Lessor may
exércise said options as to any or all of the structures,
installations and improvements either before or after the
expiration or sooner termination of this lease. If Lessor
exercises such option and the Lessee fﬁils to remove such
structures, installations or improvements within said thifty'(SO)
days, the Lessor shall have the right to have such structures,
installations or improvemenfs remgved at the expense of Lessee.

As to any or all structures, installations or improvements that

PORT012204




Lessor does not exercise said option for removal, title thereto
shall vest in the Lessor without cost to Lessor and without any
paymenf to Lessee.

Machines, apﬁliances, equipment and trade fixtures
of an& kind now existing or hefeafter placed on the leased
premises by Lessee shall be removed-by Lessee within thirty (30)
days aftér-the expiration of the terﬁ.of this lease or sooner
termination thereof; provided, however, Lessee agrees t6 repair
any and all damage occasioned by the removal thereof. If any such
machines, appliances, equipment and trade fixtures aré not
removed within thirty (30) days after the termination of this
lease, the same may be considered abandoned and shall thereupon
become the propertylof Lessor without cost to tﬁe Lessor and
without any payment to Lessee; except that Lessor shéll have the
right to have the same removed at the expense of Lessee.

During any period of time employed by'Lesseé under
fhis paragraph to remove structures, installations, improvements,
‘machines, appliances, equipment and trade fixtures, Lessee shall
pey rent to Lessor in accordance with thé lease which said rent -

. shall be prorated.

6. LIENS: Lessee agrees that it will at all times
save Lessor free and harmless aﬁd indemnify it against all
claims for labor or materials in connection with improvements,
repairs, or alterations on the leased premises, and the costs
of defending against such claims, including reasonable attorney's
fees. .

In the event that any lien or levy of any nature what-

'soever is filea against the lease premises .or the leasehold

interests of the Lessee therein, the Lessee shall, upon written
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request of Lessor, deposit with Lessor a bond conditioned for

the péymeht in full of-ail»ciaimSAﬁpoﬁ which said lien or levy

has been filed.. Such bond shall be acknowledged by Lessee as-
'principal and by a cbrporétion, licensed by the Insurance

Commissioner of the State of California to transact the business

of a fidelity and surety insurance company, as surety. Lessor
Sﬁali have the right to declare thislleaSe‘in default in the
event the bénd required by this paragrapﬁ has not been deposited
with the Lessor within ten (10) days after written request

therefor has been delivered to Lessee.

7. LEASE ENCUMBRANCE: -Lessee understands and agrees
that it cannot encumber the lease, leasehold estate and the
improvements thereon by a,&eed of trust, mortgage or other
security instrument to assure the payment of the promissory
note of Lessee without the e*press written consent of Le550¥,
evidenced by resolution, first had and obtained. If any deed
of trust, mortgage or other security instrument that:encumbers
the lease, leasehold estate and the improvements thereon is
entered into by Lessee without Lessor's pridr express written
consent, Lessor shall have the right teo declare this lease in
default. '

In the event a deed of trust, mortgage, or other
security instrument which Lessor has consented to by resolution,
should at any time be in defaﬁlt and be foreclosed, before the
Lessee's interest under such lease may be sold as a part of any
foreclosure or trustee's sale to any purchaser, prio; express
written consent of Lessor shall be obtained thereto. :Before

a purchaser at such a foreclosure or trustee's sale may assign
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or sublet the Lessee's interest, it shall obtain the Lessor's
‘express written consent thereto. The decision of the ‘Board
‘of Port Commissioners of Lessor as to such assignee, purchaser,

or subtenant shall be final,

8. ASSIGNMENT-SUBLEASE: Lessee shalllnéf-assign.of‘
trénsfer the whole or any part.of this lease or any interest
therein, nor sublease the whole or any part of the leased
premises, nor permit the occupancy of any part thefeof by any
other person, nor permit transfer of the lease or possession
of the leased premises by merger, consolidation or disseclution,
nor permit sale of a controlling interest in the voting stock
in said corporation without the consent of lessor, evidenced
by resolution, first had and obtained in each instance. It
is mutually agreed that the personal qualifications of the parties
controlling the corporation named herein as Lessee are a part of
the consideration for the granting of this lease and said parties
do hereby agree to maintain active control and supervision of
the operations conducted on the leased premises. No assignment,
voluntary or involuntary, in whole or in part of the lease or
any interest therein, and no sublease of the whole or any part
of the leased premises and no permission to any person tc occupy
the whole or any part of the leased premises, shall be valid
or effective without the consent of Lessor, first had and
6bfained in each instance; provided, however, that nothing herein
contained shall be construed to prevent fhe occupancy of said

prémises by any employee or business invitee of Lessee.

9. CEFAULT: It is mutually understood and agreed
that if any default be made in the payment of rental herein

provided or in the performance of the covenants, conditions,
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or_agreements herein, or should Lessee fail to fulfill in any
manner the uses and purposes for which said premises are leased

as above stated, and such default shall not :be cpreé within five

(5) days after written noticé thereof if default is inAthé sub-
‘mittal of monthly reperté of gross income-if required in this

lease 6r teﬁ (10) days after written notice thereof if defauit is

in fhe.performance of the failure to use provisions pursﬁant to
paragraph 13 of this lease, or thirty (30) days after written notice
thereof if default is in the payment of rent, of thirtyi(30) days
after written notice thereof if defanlt is in the performance of any
other covenant, condition and agreements, Lessor shall have the-
right to immediately terminate this lease; and that in the event

of such termination, Lessee shali have no further right§ hereunder
and Lessee shall thereupon forthwith remove from said premises

and shall have no further right to claim thereto, and said Lessor
shall immediately thereupon, without recourse to the courts, have

the right to reenter and take possession of the leased premises.

Lessor shall further have all other rights and remedies as provided

by law, including without limitation the right to recover damages
f;om Lessee in the amount necessary to compensate the Lessor for
all the detriment proximately caused by the Lessee's failure to
perform his obligations under the lease or ﬁﬁich in the ordinéry
course of things would be 1likely to result therefrom.

It is further hgreed that Lessor shall afford the bene-

ficiary in any deed of trust, mortgage, or other security

.instrument of record with Lessor and consented to by resolution

of Lessor the right to cure any default by Lessee within said
time periods stated above after written notice to said beneficiary,
The time periods to cure shall be'compufed from the date of receipt

by said beneficiary by certified mail of such notices from Lessor.
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In the. event of the termination of this lease pursuant

to the provisions of this paragraph, Lessor shall have any rights

to which it would be entitled in the event of the expiration or

sooner termination of this lease under the provisions .of

paragfaph 5.

10. BANKRUPTCY: It is mutually agreed that

event Lessee commences a proceeding under Chapter XI

in the

of the

Federal Bankruptcy Act, or is adjudicated bankrupt or insolvent

or makes any assignment for the benefit of creditors, or in

the event of any judicial sale of Lessee's interest under this

lease, Lessor shall have the right to declare this lease in

default. )

The conditions of this paragraph shall not-
cable or binding on lessee or the beneficiafy in any
trust, mortgage, or other security instrument on the
premises which is of record with Lessqr and has been

to by resolution of Lessor, or to said beneficiary's

in interest consented to by resolution of Lessor, as

be appli-
deed of'
demised
consented
successors

long as

there remains any monies to be paid by Lessee to such beneficiary

under the terms of such deed of trust; provided that

such

beneficiary or its successors in interest, continuously pay to the

Lessor all rent due or coming due under the provisions of this

lease and the premises are coatinuously and actively used in

accordance with paragraph 13 of this lease,.

11. EMINENT DOMAIN: If the whele or a substantial

part of the premises hereby-leaééd shall be taken by

any

public  authority under the power of eminent doméin, then

the term of this lease shall cease as to the part so

taken,

from the day the possession of that part shall be required

for any public purpose, and the rent shall be paid up to
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tha; day, and from that day Lessee shall have the right
either to cancel thisvlease and declare the same null.and void
"or to continue in the possession of the remainder of the same
under the terms herein provided, except that the minimum rent
shall be reduced in proportion to the amount of the premises
taken. All damages awarded for such taking shall belong to
and‘be-fhe property of Lessor whether suéh damages shall-be
awarded as compensation for diminution in value to the lease-
hold or to the fee of the premises herein leased; provided,
however, that Lessor shall not be entitled fb any award made
for the taking of any installations or imbrovements on the

leased premises belonging to Lessee.

12. SUPERSEDURE: This lease upon becoming effective
shall supersede and annul any and all permits, leases or rental
agreements heretofore made or issued for the leased premises
hetwéen Lessor and Lessee, and any such permits, leases or rental
agreements shall hereafter be void and of ﬁo effect except as

to any rentals and/or fees which may have accrued thereunder.

13, USE OBLIGATION: It is mutually agreed that
a condition for the granting of this lease is the active and
continuous use of the premises by Lessee, except for failure
of use caused by reason of wars, strikes, riots, civil commotion,
acts of public enemies, and acts of God, for the purposes herein
described, in that said use‘enhandes the value of the tiéelands,
provides needed public service, provides additional employment,

taxes, and other benéfits to the genefal econcemy of the area.

14. MAINTENANCE AND REPAIR: As part of the consideration
for the leasing thereof, Lessee shall maintain and repair the leased

premises and all improvements of any kind which have been or may
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be erected, installed cor made thereon in good and substantial
repair and condition, including without limitation the painting

.thereof, and shall make all necessary repairs and alterations

thereto hereby waiving all right to make repairs at the expense of

Lessor as provided in Section 1942 of the Califofnia Civil Code
and all rights provided Ey Section 1941 of said Code. Lessor
shall not be required at any time tovmaintain or to make any
improvements or repairs whatsoever on or for the benefit of the
leased premises. Lessee shall, as further consideration for the
leasing thereof, keep the premises in a clean and sanitéry con-
dition and provide proper containers for-and keep the demised
premises'free and clear of rubbish, garbage, and other waste.
Lessor shall at all times during ordinary business hours have
the right to enter upon and inspect the leased premises and any

improvements thereon.

15. PERFORMANCE BOND: No major construction shall
be commenced upon the dem?sed premises by Lessee until Lessee
has secured and submitted to Lessor performance bonds in the
amount of the total estimated construction cost of improvements
to be constructed by Lessee. Lessor will accept the perform-
ance and labor and material bonds supplied by Lessee's
contractor or subcontractors. Said bonds must be issued by a
company qualified to do business in the State of California

and be in a form acceptable to Lessor.

16. TAXES AND UTILITIES: Lessee shall pay before
delinquency all taxes and assessments assessed or levied upon
Lessee or the leased premises by reason of this lease or of

any buildings, machines, or other improvements of any nature
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whatsoever erected, installed or maintained by Lessee or by
reason of the business or other. activities of Lessee upon or
.in connection with the leaseé premiges, and shall pay any fees
imposed by law for licenses or permits for any business or
activiiiés of Lessee upon the leased premises or under this
lease, and-shhll pay before delinquency any and 511 cha;ges

for utilities at or on the leased premises,

17. CONFORMANCE WITH RULES AND REGULATIONS: Lessee

_agrees that im all activities on or in connection with the

leased premises and in all uses thereof, including the making

of any alterations or changes and the'instailation of any
machines or other improvements, it will abide. by and conform

to all rules and regulations prescribed by the San Diego

Unified Port District Act, any ordinances of the City in which
the leased land is located, including the Building Co&e thereof,
and any ordinances and general rules of the Unified Port District,
including tariffs, and any applicable laws of the State of
California and Federal Government, as:anf of the same now exist

or may hereafter be adopted or amended.

18, NON-DISCRIMINATION: Lessee agrees not to discrim-
inate against any person or class of persons by reason of sex,
color, race, creed, or national origin. Lessee shall make its
accommodations and services available to the public-on fair and

reasonable terms.

19. PARTIAL INVALIDITY: If any term, covchant,
condition, or provision of this lease is held by 'a court of

competent jurisdiction te be invalid, void or unenforceable,
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the remainder of the provisions hereof shall remain in full
force and effect and shall in no way be affected, impaired,

or invalidated thereby.

20. HOLD HARMLESS: iLessee shall defend, indemnify, and
hold harmless Lessor, its officers and employees against causes
of action,_liability, damage,.and expénsej including reasonable
attorney's fees; for judicial relief of any kind, for damage to
property of any'kind‘whatsoever and to whomever belonging,
including without limitation Lessee or its employees, or injury
or death of any person or persons, including without limitation
Lessee or its employees, resulting directly or indirectly from
granting and performance of tﬁis lease or arising from the use
ana operation of the leased premises or any defect in any part

thereof.

21. SUCCESSORS IN INTEREST: Unless otherwise provided
in this lease, the terms, covenants and cbnditions herein shall
apply to and bind the heirs, successors, executors, hdministrators,
and assigns of all the parties hereto, a11.of vhom shall be jointly

and severally liable hereunder.

22. EASEMENTS: This lease and all rights given here-
under shall be subject to all easements and rights-of-way now
existing or heretofore granted or reserved by Lessor in, to or
over the leased premises for any purpose wha;soevér, and shall
be subject to such rights-of-way for reasonable access, sewers,
pipelines, conduits and such feléphone, telegraph, light, heat, .
or power lines as may from time to time be determinéd by Lessor

to be in the best interests of the development of the tidelands.

~16-

PORT012213




Lessor agrees that such easements and rights-of-way
.shall be so located and installed as to produce a minimum amount

of interference to the business of Lessee,.

23, TITLE OF LESSOR:’ Lessor's title.is derived from
the provisions of the San Diego Unified Port District Act,
Appendix 1, Harbors § Navigation Code, and is subject to the
ﬁrovisions.of said act. This lease isAgranted subject to the

terms and conditions of said act.

24, INSURANCE = Lessee shall maintain insurance
acceptable to Lessor in full force and effect throughout the
term of this lease. The policies for said insurance shall, as

a minimum, provide the following forms of coverage:

A, .Comprehensive Public Liabiiity (covering premises,

operations, products and completed operations)

1. F¥Five Hundred Thousand Dollars ($500,000)
Bodily injury, each person;

2, One Million Dollars ($1,000,900) bodily
injury, each occurrence; and

3. 'One Hundred Thousand Dellars ($100,000)
property damage.

B. Blanket Contractual Coverage

The Comprehensive Public Liability insurance shall be in
force the first day of the term of this lease.

Certificates evidencing the existence of the necessary
insurance policies shall be kept on file with Léssor duriﬁg the
entire term of this lease,

‘Lessor shall retain the right at any time to review

the coverage, form, and amount of the insurance required hereby.
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1f, in the opinion of Lessor, the insurance provisions in this
. lease do not provide adequate protection for Lessor and/or for
nembers of the public using.the leased premises, Lessor may
require Lessee to obtain an insurance sufficient in coverage,

form and amount to provide adequate protection. ‘Lessor's

requirements shall be reasonable but shall be designed to assure

profection‘from and aéainsf-the kind and extent of risk which
" exist at the time a change in insurance is required.

Lessor shall notify Lessee in writing of changes in
the insuiance requirements and,'if Lessee does not deposit
certificates evidehcing acceptable insurance policies with
Lessor incorporating such changgs within sixty (60) days of
receipt of such notice, this lease shall be in default wi;hout
further notice to Lessee, and Lessor shall be entitled to all
legal remedies.

The procurinngf such required policies of insurance
shall not be construed to limit Lessee's liability hereunder,
nor to fulfill the indemnification provisions and requirements
of this lease. Notwithstanding said policies of insurance,
Lessee shall be obligated for the full and total amocunt of any
damage, injury, or loss caused by negligenée or neglect
connected with this lease or with the use or occupancy of the

leased premises.

25. POLICY OF LESSOR: It is the policy of the Unified
Port District that prevailing wage rates shall be paid all
~persons’ who are employed by Lessee on the tidelands of the

District.

26. WARRANTIES-GUARANTEES-COVENANTS: " Lessor makes no

warranty, guarantec, covenant, including but not limited to
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covenants of title and quiet eﬁjdyment; oT ave}ment éf any nature
whatsoever concerningithe condition of ‘the ‘leased premises,
including the physical condition thereof, .or any condition.which
may affect the leased premises, and it is agreed thatALessor will,
not bé responsible for any loss, damage or costs which may be '

"incurred by Lessee by reason of any such condition or conditionms.

27. DAMAGE TO OR DESTRUCTION OF PREMISES: In the
event of damage-to or destruction by fire, the elements, acts
of God, or any other cause, of Lessee-constructed improvements
located within the demiéed premises or in the event Lessee-
constructed improvements located within the demised premises
are declared unsafe or unfit for use or occupancy by a public
entity with the authority to make and enforce such declaration,
Lessee shall, within ninety {90} days, commence and diligently
pursue to completion the repair, replacement, or reconstruction
of improvements necessary to pefmit full use and occupancy of
the demised premises for the purposes required by this lease,
Repair, replacement, or reconstruction of improvements'within
the demised premises shall be accomplished in a manner and

according to plans approved by Lessor.

28. QUITCLAIM OF LESSEE'S INTEREST UPON TERMINATION: -Upon
termination of this lease for any reason, including but not limited
to termination because of default by Lessee, Lessee shall execute,
acknowledge and deliver to Lessor within thirty (30) days after
‘receipt of written demand therefor a good and sufficient deed
whereby all right, title aﬁd interest of Léssee in the demised
premises is quitclaimed to Lessor. Should Lessee fail or refuse

to deliver the required deed to Lessor, Lessor may prepare and
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‘record a notice reciting the failure of Lessee to execute, acknow-
ledge and deiiver such deed 'and said'noticé'shall be conclusive-
egvidence of the termination of this lease and of all right of .-
Lessee or those claiming under Lessee in and to the demised

premises.

29, PEACEABLE SURRENDER: Upon the expiration of this
iease or thé earlier termination or cancellation thereof,.as
herein provided, Lessee will peaceably surrender said premises to
Lessor in as good condition as said premises were at the date of

‘this lease, ordinary wear excepted.

30.. WAiVER: Aﬁy waiver by Lessor of.ény breach by
Lessee of any one or moré of the covenants, conditiens, or
agreements of this lease shall not be nor be construed to be .a
waiver of any subsequent or other breach of the same or any other
covenant, condition or agreement of this lease, nor shall any
_failure on the part of Lessor to require or exact full and complete
compliance by Lessee with any of the covenants, conditions, or
agreements of this lease be construed as in any manner changing
the terms hereof or to prevent Lessor from enforcing the full
provisions hereof. The subsequent acceptance of rent hereunder by
Lessor shall ﬁot be deemed to be a waiver of any preceding breach
by Lessee of any term, covenant,.or condition of this lease, other
than the failure of Lessee to pay the particular rental so
accepted, regardless of Lessor's>know1edge of such preceding

breach at the time of acceptance of such rent.

31. 'HOLD OVER: In the event Lessee shall hold over
after the expiration of this lease for any cause, such holding

over 'shall be deemed a tenancy from month to menth only at the
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same rental per month and upon tle same terms, conditions and

provisions of this lease, unless-other terms, conditions and e

provisions be agreed upon in writing by Lessor and Lessee.

32. SECTION HEADINGS: The -section headings contained i
herein are for convenience in reference and are.not intended

to define or limit the scope of any provision thereof.

33. ENTIRE UNDERSTANDING: This lease contains the
entire undersfanding of the parties, and Lessee, by accepting
the same, acknowledges that there is no other written or oral
understanding between the'parties in respect to the demised
premises. -No modification, amenﬁment-or alteration of this
lease shall bé valid unless it is in writing and signed by

the parties hereto.

34. TIME 1S OF THE ESSENCE: Time is of the essence of
each and all of the terms and pfovisions of this lease and this
lease shall inure to the Senefit of and be bindiﬁg upon the
parties herete and any successors of Lessee as fully aﬁd to the
same extent as though specifically mentioned in each instance,
and all covenants, stipulations and agreements in this lease

shall extend to and bind any assigns and sublessees of Lessee.

35. ATTORNEY'S PEES:- In the event any suit is commenced
by Lessor against Lessee to enforce the payment of any rent due
or to enforce any of the terms and conditions hereof, or in
case Lessor shall commence summary action under the laws of the
State of California relating to the unlawful detention of
property, for the forfeit of this Lease, and the possession of

said premises, provided Lessor effects a recovery, lLessee shall
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pay Lessor all costs expended in any such action, together with a

reasonable attorney's fee to be fixed by the Court.

36. NbTICES: Notices given or to be given by Lessor
or Lessee to the other may be personally served upon Lessor or
Lessee or any person hereafter authorized by either in writing
to receive suqh notice or may be sprved by certified letter
éddressed to the appropriate address hereinafter set forth or to
such other address as Lessor and Lessee may hereafter designate

by written notice.

To Lessor : : To Lessee

Port Director Mr. 0. J. Hall

San Diego Unified Port District Star and Crescent Boat Co.
Post Office Box 488 Post Office Box 751

San Diego, California 92112 San Diego, CA 92112

Said notices shall also be served by certified letter td
the beneficiary of any deed of trust, mortgage, or other security
instrument of record with Lessor an& consented to by resclution
of Lessor who has notified Lessor in writing of its desire to

receive said notice.

37. REMOVAL OF MATERIALS: Lessee hereby,agrees that
upon the expiration of this lease or the sooner termination
as herein provided, it will remove within sixty (60) days all
ships, vessels, barges, hulls, débris, surplus and salvage
materials from the 1aﬁd area forming a part of or adjacent
to the leased premisgs, so as -to leave the same in as good
condition as when first occupied by Lessee; provided, however,

that if any said ships, vessels, barges, hulls, debris, surplus

‘and salvage materials shall not be so removed within sixty (60)

- days by the Lessee, Lessor may remove, sell and destroy the
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same at the expense of Lessee and Lessee hereby agrees to paf
-to Lgsssor the -reasonable cost of such removal, sale or destruc-
tion; or at the option of Lessor, the title to said ships,
vessels, barges, hulls, debris,.surplus and salvage materials
not rémoved shall become the property of Lessor without cost
to Lessor and without any payment to Lessee.

During any period of time employed by Lessee under
this paragraph to remove ships, vessels, barges, hulls, debris,
surplus and salvage materials, Lessee shall pay rent to Lessor

in accordance - with the lease which said rent shall be prorated.

38. ACKNOWLEDGMENT OF LESSOR'S IMPROVEMENTS: Lessee
agrees that it has examined the leaseé premises and the condition
thereof, that the impfofements thereon in their present cdnditidn_ i
are satisfactory and usable for Lessee's purposes and that no
representations as to value or condition have been made by or on

behalf of Lessor.

39.  TERMINATION: It is mutually agreed that this lease
may be terminated by either party at any time upon the giving of
thirty (30) days notice in writing to the other party of :its
intention to so terminate, and the Lessor expressly reserves the
right to terminate this lease without incurring any liability -
whatsoever for any damage or loss occasigned by such termination -
including damage to or interference with or loss ofqbusipess‘or
franchise occasioned by such termination. In the event of such
termination by Lessor, Lessee shall not be entitled to compensation
for structures, installations, improvements, or trade fixtures of
any kind in existgnce on the demised premises at the time of such

termination; provided, further, that any structures, installations,
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improvements or trade fixtures of any kind now existing or placed
on the leased premises shall be removed as provided in Paragraph 5
hereinabove set forth, and Lessee shall not be entitled to‘-any

compensation therefor.

APPROVED as to form SAN DIEGO UNIFIED PORT DISTRICT
and legality :

0cT17 - L 1995 By @/M
ﬂsysﬁrfport D?t
-Port Attorney STAR AND CRESCENT BOAT CO., a

division of Star and Crescent
Investment Co., a corporation

By. '
Tixie 7/ v *
EPH D. PATELLO 1tleyy Yz,
Port Attorney

-24-
PORT012221




PROPERTY FILE RECORD

FILE No._ 27k E .
ROUTE TO:
1.acet. /. 2. ENG.___ 2. __

RETURN AS SOON AS POSSIBLE

_ LEASE
THIS LEASE, made and entered into this /7 day of
‘Oafmzwy , 197%, between the SAN DIEGO UNIFIED PORT

DISTRICT, a public corporation, hereinafter called '"Lessor,"
and STAR AND CRESCENT BOAT CO., A California corporation,
hereinafter called "Lessee," WITNESSETH:

Lessor, for the consideration hereinéfter set forth,
hereby leases‘to Lessee for the term and upon the conditions
hereinafter set forth, a portion of those lands conveyed to
the San Diego Unified Port District by that certain Act of the
Legislature of the State of California entitled "San Diego
Unified Port District Act,” Stats. 1962, st Ex. Sess., c. 67,
as amended, which lands are more particularly described as
follows:

Those areas and building located on the west side

of Harbor Drive between Broadway Pier and "B" Street

. Pier which are delineated on Drawing No, 1597-B

dated January 9, 1974, attached hereto and by
this reference made a part hereof.

TO HAVE AND TO HOLD said leased premises for the term of

this lease and upon the conditions as follows:

1. TERM: The -term of the lease shall be for a period
of one (1) year commencing on February 1, 1978, and ending on

January 31, 1%79, unless sooner terﬁiqated as herein provided.
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2. RENTAL: Lessee agrees to pay to Lessor rent in

_éccordance with the following schedules and procedures:

(a) A minimum of Sixty-Eight Thousand Dollars ($68,000) per

“(b)

(c)

year, or the cumulative total of the percentage rents as

provided in (b) below, ‘whichever is greater.

.Percentage rTents shall be calculated on a monthly basis

and shall be based on the following percentages of the

" gross income of the operations and businesses conducted on

or from the leased .premises.

(1) 5-1/2% of the gross income derived from the boat
excursioﬁ and snack bar operationé, including but
not 1imited to, ticket sales, food, food products,
soft drinks, candy, ice cream, coffee, cigars,
cigarettes, wine,jbeer, liquor, mixed drinks,
alcoholic beverages,'and incidentals.

(Zj 8% of the gross -income derived from the salerf
gifts, noVéltiés’éﬁd_souVenir;, ‘

(3) 25% of any commission or other compensation paid to
Lessee for tﬁe right to install or operaté coin-
operated vending or service machines or devices,
including telephoﬂes, or 5-1/2% of the gross income
of any such coin-operated machines or devices owned,
rented or leased by Lessee or his sublessee.

{4) 10% of the gross incomé from any and all activities
and businesses allowed under this Lease and not
otherwise provided for in this clause.

On or before  the 20th day of each month Lessee shall

render to Lessor, in a form prescribed by Lessor, . a

detailed report of gross income for that portion of the
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accounting fear-which ends with and includes the last

day of the previous calendar month. The accounting

year shall be 12 full calendar months. The accounting

year shall begin upon each anniversary of that date during

the lease term or any extension thereof. Each report
shall Bé signed by Lessee or his responsible agent under
penalty of perjury and shall include the following:

(1) The total gross income for said. portion of the
accounting year, itemized as to each of the business
categories for which a separate percéntage rental
rate is established.

(2) The related itemized amounts of percentége rental
computed as herein provided and the total thereof;

(3) The total rental previously paid by Lessee for the

accounting year within which the preceding month falls,

Concurrently with the rendering of each monthly statement,

Lessee shall pay the greater of the‘follow1ng two amounts:

(1) The total percentage rental computed for that .
portioﬁ of the accouhting year ending with and
including the last day of the preceding month (Item
{2) above), less total réntals ﬁreviously paid for
the accounting year (Item (3) above), or

(2) One-twelfth (1/12th) of the annual miﬁimumbrental,
multiplied by the number of months from the béginning
of the.accbunting year to and including the preceding.
month, less total rentals previously paid for the
accounting year (Item (3) above). |

Rentals shall be delivered to and statemgnfs required in

clause (c) above shall be filed with the Treasurer of

the San Diego Unified Port District at P. 0. Box 488,

San Diego, California 92112. The designated place of
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payment and filing may be changed at any time by Lessor
upen ten (10)-days written notice to Lessee.
{(e) In the event Lessee is delinquent in rendering. to
Lessor an accounting of rent due or in remitting the
rent.due in accordance with the rental provisions of
.this lease, then the rent not paid when due shall bear
interest at the rate of Ten Per Cent (10%) per annum
from the date due until paid. Provided, however, that
the Port.Director of Lessor shall have the right to
waive for good cause any interest payment upon written
application of Lessee for any such delinquency period.
CE) Lesgee shall, at all times during the term of this
-1ease; keep or cause to be kept accurate and complete
records and double entry books of account of all financiél
transactions in the operation of éli business activities,
of whatever nature, conducted in pursuance of the
rights graﬁted herein. The reéords must be supported
by source documents of ofiginal entry such as sales
invoices, cash register tapes, purchase invoiées, or

other pertinent documents.

All retail sales shall be recorded bf means of cash
tegisters which display to the customer the amount of
the transaction and automatically issue a receift. Ali
cash registers shall ‘be equipped with sales totalizer
counters for all sales categories, as herein'provided,'
and a sequential transaction counter, which counters
are locked in, constantly accumulating, and which
cannot be reset. ' Said registers shall further contain

tapes upon which sales details and'sequehtial transaction
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numbers are imprinted. Beginning and ending sales
totalizer readings shall be made a matter of daily
record. In‘addition to the above, in the event of
admission, cover charges, or rentals,fLessee shall also
issue serially numbered tickets for each such admissidn,v-
cover,>or rental charge and shall keep an:adequa;e record

of said tickets, both issued and unissued.

All Lessee's books of account, records and documentatioﬁ
related to this lease or to business operations'conducted
within or from the leased premises shall be‘kepf either at
the leased premises or at.such other locatibns‘as are
aéceptable to Lessor, and Lessof shall have the right at any
and all reasonable times to examine and ‘audit said books and
records without restriction for the purpose of detgrmining'
the accuracy thereof and of the monthly’statements of gross
income submitted and of the rental paid to the Lessor. The
Port Director of Lessor shall have the discretion to require
the installation of any additional accounting methods or
controls he may deem necessary. In the event the Lessee
does not make available the original records aﬁd books of
account at the leased premises or within the limits of San
Diego County, Lessee agrees to pay all necessary expenses
incurred B& Lessor in conducting an audit at the location

where said records and books of account are maintained.

The cost of said audit shall be borne by Lessor unless- the
audit reveals a discrepancy of more than five per cent
(5%). hetween the rent due as reported by.Leséee-in accord-
ance with this lease and the rent due as determined by A
this audit. In the event of a greater discrepancy, the

cost of the audit, as determined by the Port Director of
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Lessor, shall be paid by Lessee.

Gross income, upon which the percentage rentals are to be

based, shall include.ail income. resulting from occupancy or

use of tﬁe premises in any manner whether by Lessee,

his sublessees or concessionaires or parties operating

through Lessee, his sublegsees or concessionaires, from whatever

source derived and whether for cash or credit.

Gfoss-income shall include any manufacturer's or importer's
excise tax included in the prices of the goods sold, even-
thougﬁ the manufacturer or impﬁrter is also the retailer
thereof, énd it is immaterial whether the amount of such

excise tax is stated as a separate charge.

Gross income, however, shall not include any sales or excise
taxes payable by Lessee to any governmental agency as a
diréct result of operations under this lease. The amount

of such taxes shall be shown on the books and'reﬁords else-
where herein required -to -be maintained. Refunds for géods
returned shall be deducted from current gross income ﬁpbﬂ
their return. Bad debt losses shall not be deducted from

gross income.

3. USE: Lessee agrees that the leased premises shall

be used only and exclusively for the operation of a boat

excursion business; a shéck bar; a gift shop; and office and
storage space>for those businesses, and for no other purpose
whatsoever without the written consent of Lessor, evidenced

by .resolution first had and obtained.

Lessee further agrees that it will not permit Street,

curbside or sidewalk 'solicitation of business by its employees

or agents nor use loudspeakers for such purposes.
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4, IMPROVEMENTS: Lessee may, at its own expense, make
any alterations or changes in the leased premises or cause to

be built, made or installed thereon any structures, machines,

appliances, utilities, signs or other improvements necessary T
or desirable for the use of said premises-and may altér and
repair any Quch structures, machines or other improvements;
proﬁidéd, hoﬁéver,.that no alterations - and chénges sﬁall be
made and no structures, machiﬁes, éppliances, utilities, sigﬁé_
or other improvéments shall be made, built or installed, and no - ;
major fepair; thereto shall be made except in accorgahce with
plans and specifications previously submitted to the Port
ﬁirector of Lessor and approved in writing by him.

Lessee further agrees that no banhers,<pennants,
flags, eye-catching spinners.or'other advertising devices, nor
any temporary signs shall be permitted to be flown, installed,

. placed, or erected on the premises without written consent of

the Port Director of Lessor. . !

5. TITLE TO TMPROVEMENTS: Structures, iﬁstaliétiens : e
or improyemeﬁts of any kind place& on the leased premiSes'by |
Lessee either before or after the commencement of this lease
shall at the option of Lessor be removed by Lessee within
thirty (30) days after the expiration of the term of this
lease or sooner termination thereof. Lessor may exercise
said options as to any or all of the strucfures, installations -
and improvements either before or after the éxpiration
or sooner termination of this lease. If Lessor exercises
such option and the Lessee fails to-rémove such structures,
installations or improvements within said thirty (30) days,
the Lessor shall have the right to have such structures,

installations or improvements removed at the expense of
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Lessee.iAs to any or all Qtructures, installations or‘improveménts
‘that Lessor does not exercise said option for removal, title
thereto shall vest in the Lessor without cost to Lessor and
without any payment to Lessee. .
Machines, appliances, equipment and trade fixtures
of any k1nd now ex1st1ng or hereafter placed on the leased '
premises by Lessee shall be removed by Lessee within thlrty (30)
days after the expiration of the term of this lease or sooner
‘termination thereof; provided, -however, Lessee agrees to repair
any and all damage occasioned by the removal thereof -If any such
machines, appliances, equipment and trade fixtures are not |
removed w1th1n thlrty (30) days after the termlnatlon “of thls
lease, the same may be con51dered ahondoned and shall thereupon
become the property of Lessor without cost to the Léssor and
without any payment to Lessee, except that Lessor shall have the -
r1ght to have the same removed at the eXpense of Lessee.
During any perlod of time employed by Lessee under

this pﬁragraph to remove stroctures; instollatioos, improvements, .
‘machines, appliances;'equipment-and trade fixtures, Lessee shall
pay Tent to Lessor_in accordance with tho lease which said rent

shall be prorated,

6. LIENS: Lessee agrees that it will at all times -
save Lessor free and harmless and indemnify it.againot all
claims for labor or materials in connection with improvements,
repairﬁ, or alterations on the ‘leased premises, and the costs’
of defending agaiﬂst such claims, including reasonaﬂie attorney's
fees. _
In the event that any lien or levy of any nature what-

‘soever is filed against the lease¢ premises or the leasehold

interests of the Lessee therein, the Lessee shall, upon written

PORT008010




request of Leséor,-deposit'wifh Less&r a bond conditioned for
the payment in full of all claims upon which said lien or levy
has been filed. Such bond shall be acknowledged by Lessee asA
principal and by a corporation, licensed by the Insurance
'Comﬁissioner of the State of California to transact-the.bﬁsinéss
of a fidelify'and-surety insﬁrance company, as surefy. Lessof
shaii'have'the right fo declare this lease in default in the
eﬁent the bond requifed by'gﬁis paragraph ﬂas not been deposited
"with the Lessor within ten- (10) days after-written request

therefor has been delivered to Lessee.

#. LEASE ENCUMBRANCE : Lessee understands and agrees :
that it cahnot encumber the lease, leasehold eState aﬂd'tﬁe
improvements thereon by a deed of trust, mortgage or other’
security instrument to assure thé payment of the promissory .‘ '
note of Lessee without fhe prior express written consent by - :

resolution of Lessor in each instance. If any deed

of trust, mortgage or other security instrument that encumbers
.the lease, leéseﬁoldlestate and the improvements thereon is
entered into by Lessee without Lessor's prior express written

consent, Lessor shall have the right to declare this 1éésé in.-

default.

If a deed of trust, mortgage, or other security instrument

which Lessor has consented to by resolution, should. at any

time be in default, before Lessee's interest under said lease

may be sold as pért of any foreclosure or trustee's sale OT

be aSSigned in lieu of.foreciosure, the prior express written
consent by resolution of Lessor shali be obtained in each
instance. However, fhe original beneficiary of the deed of
‘trust, the original mortgagee of the mortgage, and the original
holder of the security instrumént which the Lessor has consented
te by resolution may purcﬁase the Lessee's interest at z

-9- _ o
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foreclosure or truétee‘s sale'or accept assignment of the lease
in lieu of foreclosure, without the requirement of any further
consent on the part of Leésor ﬁrovided said party, as an -
expressed condition precedent, agrees in writing .to assume’

each and every obligation under the lease. Furthermore, before
any said original beneficiary, mortgagee, or holder of a security
instrument, or any other consented-to assignee or purchaﬁer.may
subsequently assign or sublet any of the leasehéld or Lessee's
interest, it shall obtain the-Legsor's prior express written
consent by resolution. The decision. of the Board of prt
Commissionefs of Lessor as toisqch assignée; purchaser, orT

subtenant shall be final.

8. ASSIGNMENT-SUBLEASE: ~ Lessee shall not assign or

transfer'the whoie_or anyfpart'of this iease or any interest
theréin, nor sublease the whole or any part of the leased
premises, nor permit the_occupancy of any part thereof by any
other persdn, nor pérmit transfer of the lease or possession
" of the leased premises'by-Merger,‘ccnsolidation or disso}ution,'
nor pgrmitvsale of a contrblling interest in the voting stock
in saia corpbratibn witﬁout the consent of Lessor, evidenéed
by resolution, first had and obtained in each instance. It

is mutually agreed thﬁt the personal qualificatiéhs of the parties -
controlling the .corporation named herein as Lessee are a part of

the consideration for the grénting of:this lease and said parties

do hereby agree to maintain active control and supervision of

the operations conducted on the leased premises. No assignment,

voluntary or involuntary, in whole-or in part of the lease 6r

any interest therein, and no sublease of the whole or any part

of the leased premises and_no permission to any person fo occupy

the whole or any ﬁar; of the leased premises, shall be valid

' -10-
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or effective without the consent of Lessor, first had and
obtained in edach instance; provided, however, that nothing herein
contained shall be construed to'prevenf the occupancy of said

premises by any employee oTr business invitee of Lessee.

. 9. DEFAULT: ‘It is mutually understood and agreed

.that if any default be made in the payment of rental herein

provided or in the performance. of the covenants; conditions,

or. agreements herein, or should Lessee fail to fulfill in any
mahner the uses and purposés‘forvwhich gaid preﬁises are leased
as above stéted, and such déf;ult shall not be curéd within five
(5) days after written notice thereof if default is in the sub-
mittal of ﬁontﬁly reports of gross income if required in this

1eése or ten (10) days after written notice thereof if deféult is

" in the performance of the -fajlure to use provisions pursuant to

paragraph 13 of this lease, or thirty (30) days after written notice

thereof if default is in the payment of rent, or tﬁifty'ﬁsﬁ)“dgys

after written notice thereof if default is in the performance of any

_other covenant, condition .and agreements, Lessor shall have the

right to immédiately terminate this lease; and that in.the_event

of such termination, Lessee shall have no further rights'hereunder"
and Lessee shall thefeﬁpoﬁ forthwith remove from said premises

and shall have no further right to claim therefo; and Lessof

shall immediately thereupon, withﬁut recourse to the courts, have'’
the right to reenter and take possession of the leased premises.
Lessor shall further have all other rights and remedies as provided
by laW3 inc1udingAwithout limitation the riéht té recover ‘damages
from Lessee in the amount necessary to compensate the Lessor for
all the detriment proximately caused by the Lessee's failure to
perform his dbligations under the lease or which in the ordinary

course of things would be likely to result therefrom.
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In the event Lessor consents to an encumbrance of the Léase
] for security purposes in accordance with Paragraph 7 of the Lease,
it is understood and agreed that Lessor shall furnish copies of’
all notices of defaults to the beneficiary or mortgagee under
said encumbrance by certified mail contemporaneously with the
furnishing of such notices to Lessee, and in the event'Lessee
shall fail to cure such default or defaults within the time
allowed above, said bepeficiary'or mortgageé éhall be afforded

the right to curé such default at any time within fifteeh {15)
days following the expiration of the period within which Lessee
may cure such default, provided, however, Lessor shall not bé
reqﬁired to furnish any further notice of default to.said bene-
ficiarf or mortgagee, '

In the event of the termination of this lease pursuant
to the provisions of this paragraph, Lessor shall have ahy rigﬁts
to which it would be entitled in the event of the expiration or
sooner termination of this lease under the provisions of

paragraph 5.

id. ﬁANKRUPTCY: In the event Lessée becomeé insolvent, -
make§ an assignmeni for the benefit of éreditoré, becomes the
subjéct of a bankrﬁptcy proceeding, réorganizatioh, arrangement,
insolvency, receivership, liquidation, or dissolutioﬁ proceedings,
or in the event of any judicigl sale of Lessee's interest un&ér
this lease, Lessor shall have the right to declare this lease
in default.

The conditions of this paragraph shall not. be appli-
cable or binding on lLessee or the beneficiéry in any deed of
-trust, mértg?ge; or other security instrument on the demised
premises which is of record with Lessor and has been consented

to by resolution of Lessor, or to said beneficiary's successors
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in interest consented to by resolution of Lessor, as long as
there remains any monies to Be paid by Lessee to such beneficiary
under the terms of such deed of trust; provided that such
beneficiary or its successors in interest, continuously péy to the
Lessor all rent due or coming due under the provisions of this |
lease and the pfemises are continuousiy and actively used in

accordance with paragraph 13 of this lease.

11. EMINENT DOMAIN: If the whole or a substantial
part of the premises hereby leased shall be taken by any
public authority under the power of eminent domain, then
the term of this lease shall cease as to the part so taken,
from the &ay the possession of that part shall be required
for any public purpose; and the rent shall be paid up to
that day, and from that day Lessee shall have the right
either to cancel this lease and declare the same null and void
or to continue in the possession of the remainder of the same
under the terms herein provided, except that the minimum.rent
shall be feduced in proportion to the amount of the premises
taken. All damages awarded for such taking shall belong to
and be the prbperty of Lessor whether such damages shall be
awarded as compensation for dimihutién in value to the lease~-
hold or to the fee of the premises herein leased; provided,
hbwever, that Lessor shallAnot be entitled to any award made
for the taking of any installations or- improvements on the

leased premises bBelonging to Lessee.

12. SUPERSEDURE: This lease upon becoming effective
shall supersede and annul any and all permits, leases or rental
agreements heretofore made or issued for the leased premises

between Lessor and Lessee, and any such permits, leases or rental
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agreements shall hereafter be veid and of no effect except as

to any rentals and/or fees which may have accrued thereunder.

13. USE OBLIGATION: It is mutually agreed that
a condition for the granting of this lease is the aétive and
continuous use of the premises. by Lessee, except for failure
of use caused by reason of wars, strikes,lriots, civil~commo£ion,
acts of public enemies, and acts of God,.fof the purpsses herein~
described, in that said use.enhances the value of the tidelands,
provides needed pubiiC»service, provides additional employment,

taxes, and other benefits to the general economy of the area.

14. MAINTENANCE AND REPAIR:  As part of the consideration

for the leasing thereof, Lessee shall maintain and repair the leased

premises and all improvehents of ‘any kind Which_have been qr;ma}" -
be erected, installed or made thereon in good and substantial
repaif and condition, iﬁciuding without limitation the painting
thereof, and shall make all necessary repairs and alterations
thereto ﬁereﬁy waiving all right to make repairs at the expense of
Lessor as pro#ided in Section 1942 of the Célifornia Civil Code
and all rights provided by Sectionv194l of said Code. Llessor
shall not be required at any time to maintain or to make ény
improvements or repairs whatsoever on or for the benefit of the
leased premises. Lessee shall, as further considération for the
leasing thereof, keep the premises in a clean and sanitary con-
dition and provide prbpe;‘containers for and keep the demised
premises free and clear -of rubbish, garbage; and other waste.

' Lessbr shall at 511 times during ordinary business hours havé
the right to enter upon and inspect the leased premises and any

improvements thereon.

1S. PERFORMANCE BOND: No major construction shall

be commenced upon the demised premises by Lessee until Lessee
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has secured and submitted to Lessor perfdrmance bonds in the
am0unt.6f the total estimated construction cost of-improvemepts
to bé.constructed by.Lessee. Lessor will accept the performf
ance énd labor and materiai bonds supplied by Lessee's
contractor or subcontractors. Said bonds must be issued by a
company qualified to do business in the State 6f Céliférnia

and be in a form acceptable to Lessor.

16. TAXES AND UTILITIES: Lessee sﬁall pay before
delinqﬁency all faxes and assessments assessed or levied upon
Lessee or the leased prémises by reason of this lease or of .
any buildingé, ﬁachines, or_othér improvements of any ha;ure
whatsoever erected, installed or maintained by Léssee or by
reason of ;he business or other activities of Lessee upon 6?
in connection with the leased premises, and shall pay any fees

imposed by law for licenses or permits for any business or !

activities of Lessee upoﬁ-the leased premises or under this
lease, and shall pay before delinquency any and all charges

for utilities at or on the leased premises.

- 17. CONFORMANCE WITH RULES AND REGULATIONS: Lessee_'
agrees that in all activities on or in'connection with the
leased premises and in all uses thereof, inclﬁding the making
of any altératioﬁs or changes and ‘the instéllation of any
machines or other improvements, it will abide by and conform
to all rules and regulatiéns prescribed by the San Diego
Unified Port District Act,nanyvordinances of the City in which
the leased land is-loca;ed, including the Building Code thereof,
and any orainances and general rules of the Unified Port Diétrict,
including tariffs, and any applicable laws of the State of
California and Federal Government, as any of the same now exist

or may hereafter be adopted or amended.
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18. NON-DISCRIMINATION: Lessee agrees not to discrim-
‘inate ﬁgainst any person or class of persons by reason of.sex,
colof;.race, creed, or national origin. Lessee §ha11 make its
accommodations and services available to the public on fair and

reasonable terms,

-19. . PARTIAL INVALIDITY: if an-y term, covenant,
condition, or provision‘of this lease is held by a court of’
competent juriédiction‘to be invalid, void.or unenforceable,
the reméiﬂ&er'of the provisioﬁs hereof shall remain in- full
force and effect énd shall in no way be affecte&, impaired,

or invalidated thereby.

~Zd. HOLD HARMLESS: Lessee shall defend, indemnify,.ahd

.héld hgrﬁleés Lessor, its officers and employees against causes
of'édtion, liability{ damége,'andiéxpeﬁse, including reasonable
aftornéi‘s fees, for judicial relief of any kind, for damage to
property of aﬂy‘kind whatscever and to whomever belpnging,
including withbutllimitatioﬁrLessee or its employees, or injury
or death of aﬁy person or bersons, inclﬁding without limitation
Lesseé_orvité émployﬁes, resulting directly or indirectly ‘fiom
vgranting and performance of - this lease or arising from the use
and operation of the leased premise§ or any defect in any part

thereof.

21. _SUCCESSORS IN INTEREST: Unless otherwise'provided
in this léase,'the terms, covenants énd condition; herein shall
apply to and bind the heirs, successors, executorg, administrators,
and assigns of all ;He parties hereto, all of whom shall be jointly

and severally liable hereunder.

22. EASEMENTS: =  This lease and all rights given here-

under shall be subject to all easements and rights-of-way now
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'existing or heretofore granted or reserved by Lessor in, to or
over the leased premises for any purpose whatsoever, and shall
‘be subject to such righté—of-way for reasonable access, sewers,
.pipelines, conduits and such telephone, telegrabh, light, heat,
dr pdﬁer lines as may from time to time be detefmineQ by Lessor
to be in'thé best interests of'the-developmenf of the tidelands.
Lessof.agrecs-that‘such'eaéements'and rights-of—way
shall be so located and iﬁsfalled as to*produég 2 'minimtm amount

of interference to the business of Lessee.

23, TITLE OF LESSOR: . Lessor's title is derived from
the provisions‘of the San Diego Unified Poft.District Act,
App¢ndix 1, Harbors §& Navigatioh Codg,'én& is4§ubject to the
provisions of said act; This lease is granted subject to the

terms and conditions of said act.

24.. INSURANCE: Lessee shall maintain insurance -
acceptable to Lessor in full force and effect throughout the
term of this iease. The poliéies for said insurance shall, as

a minimum, provide the following forms of coverage:

A. Comprehensive.Public Liabilityv(covgring premises, .

oﬁérations,ﬂpfo&ucts and completed operations)

1. Five Hundred Thousand Dollars ($500,000) ~
bodily injury, each person;

2.. One Million Dollars ($1,000,600) bodily.
injury, each oﬁcurrenée; and

3. One Hundred Thousand Deollars ($100,000)
property damage.

B. Blanket Contractual Coverage

The Comprehensive Pubiic Liability insurance
shall be in force the first day of the term

. of this lease,.
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Certificates evidencing the existence of the

necessafy insurance policiesvshall be kept on

file wi;h Lessor during-the entire term of

this lease. |

Lessor shall retain the riéht at any time to

review the coverage, form, ana iﬁount of the

insurance reduired hereby. If, in'the opinion

of Lessor, 'the insurance proviéions in this

lease do.notﬂprovide adequate protection-for

Lessor and/or for members of the public using

the leased premises, Lessof may require

Lessee to obtain an insurance sufficién; in
coverage,-form aﬁd”amount to provide adequate

_protection. Lessor's requirements shall be
réasonable but shall be designed té assure

protection from and against the kind and

- extent of risk which exist at the time a -

change in insurance is required.

Lessor shall_notiff{iéséee-in'writing of:changéé‘

.iﬁﬂthe'inéuranée reqﬁirAMenfé‘anéivjf Lésséé dqés
not‘deposit ceftificates evidencing acceptéble.
insufance policies with Lessor incorporating such
changes within sixty (60) déys of receibt of such
ﬁotice, this lease sﬁall be in default without :
further notice to Lessee, and Lessor shall be
entitled to all legal ryemedies.

The procuring of such required policies of insurance
shall not be construed to limit Lesgee"s liability
hereunder, nor to ful£ill the indemnification’
provisions and requirements of this lease. Notwith-

standing said policies of insurance, Lessee shall
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be obligateéd for the full and total amount of any
damage, injury, or loss caused by negligence or
neglect connected with this lease or with the use

or occupancy of the leased premisgé.

'

25. POLICY OF LESSOR: It is the policy of the Unified
Port District that prevailing wage rates shall be paid all
>persons who are employed by Lessee on the tidelands of the

District..

26, WARRANTIES-GUARANTEES-COVENANTS: - 'Lessor makes no
wafranty,.guarantée, covenant, including but not limited to
covenants of title and quiet enjoyment, or averment of-ény nature
whatsoever concerning the condition of ‘the leased premises,
including the physical condition thereof, or any condition which’
may affect the leased premises, and it is agreed that Lessor will
not be responsible for any loss, damage or costs which may be

incurred by Lessee by reascn of any such condition or conditions.

27. DAMAGE TO OR DESTRUCTION OF PREMISES: In the
éven; of damage to of‘destruction by fire, the elements, acts
of God, or any other:cause, of ﬂessee-construéted improvements
located within the demised ﬁremises or in the event Leés¢e~
constructed improﬁements located within the demised premises
are declared un;afe oT unfit for -use or occupancy by a public
"entity with the authority to make and enforce such declaration,
Lessee shall, within ninetf {90) days, commence and diiigently
pursue to completion the repair, replacement, or reconstruction
of improvements necessary to permit full use apd occupéncy of
the demised premises fof the purposes required by this lease.
Repair, replacement, or reconstructioh of improvements within
the demised premises shall be accomplished in a manner and

according to plans‘approved by Lessor.
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28. QUITCLAIM OF LESSEE'S INTEREST UPON TERMINATION: Upon
'termination of this lease for any reason, including but not limited
to termination because of default by Lessee, Lessee shall execute,
acknowledge and deliver to Lessor within thirty (30) days aftgr
Teceipt of-written demand,thefefor a good and sufficient deed
whereby all right, title and interest of Lessee in the demisea
premiSes is quitélaimed to Lessor. Should Lessee fail or refpsé
to deliver the required deed to Lessor, Lessor may érepare.aﬁd .

" record a notice recitiné the failure of Lessee torexeéute, acknow-
1edgé and deliver guch deed .and said notice shall be conclusive-
evidence of the termination of this lease and of all right of
Lessee or those claiming under Lessee in and fo.thg demised

premises.

29, PEACEABLE SURRENDER: -  Upon ‘the expiration of this

lease or the earlier termination or cancellation thereof, as
herein provided, Lessee will peaceably surrender said premises to
Lessor in as good condition as said premises were at the date of

this lease, ordinary wear and .tear excepted.

30. WAIVERi ' Any waiver by Lessor of any breach by
Lessee of any Bhe or more of the.covenaﬁts, conditions, or
agreements of this lease shall not be nor be cbnstrued to be a

- waiver of any subsequent or other breach of the same or Any'other
covenant, condition or agreement of this lease, nbr shall any
failure on the part of Lessor to require or exact full and comﬁlete
tpmpliance by Lessee with any of the cbvenants, coﬁditions, or
agreements of this lease be construed as in anf manner changiﬁg
the terms hereof or to prevent Lessor from enforciﬁg the full
provisions hereof. The subsequent acceptance of reﬁt hereunder by

. Lessor shall not bhe deemed to be a waiver of any preceding breach

by Lessee of any term, covenant, or condition of this lease, other
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than the failure of Lessee to pay the particular rental so
accepted, regardless of Lessor's knowledge of such preceding

breach at the time of acceptance of such rent.

31. 'HOLD OVER: " In the event Lessee shall hold over
after the expiration of.this lease fqr,any cause, such holding
ever shall be deemed a tenancy from month toAmonth.only at the
"same Tental per month and upon the same'terms; conditions and
pfovisionslof this lease; unless other terms, cenditions and

. _provisions be agreed upon in writing by Lessor and Lessee.

32, SECTION HEADINGS: = The section headiﬁgs contained
herein are for convenience in reference and are not intended

to define or limit the scope of'any provision thereof.

33. ENTIRE UNDERSTANDING: This lease contains the
entire understanding of the'parties, and Lessee, by accepﬁing

the same, acknowledges that there is no other written or oral

understanding between the parties in:respect to the demised

premises. No modification, amendment or alteration.of this

lease shall Ee valid unless it is in writing and signed by

the parties hereto.' Each of the parties to this lease ack-

nowiedgee that no other party, nor any agent oreattorney of

any other party, has made-any promise, representafions of

warranty whatseever, expressed or implied, which is not expressly
" contained in this lease}'and, each party further acknoﬁledges

that it has not executed this lease in reliance upon .any collat-
‘eral promise, representation or-warranty, or in reliance upon any

belief as to any fact not expressly recited in this lease.

_34. TIME IS OF THE ESSENCE: Time is of the essence of
each and all of the terms and provisions of this lease and this

lease shall inure to the benefit of and be binding upon the
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parties hereto and any successors of Lessee as fully and to the
same. extent as though specifically mentioned in each instance,
and all covenants, stipulations and agreements in this lease

shall extend to and bind any assigns and sublessees of Lessee.

35. ATTORNEY'S FEES: In the event any suit is -commenced
by Lessor against Lessee to ‘enforce the payment of any rent dué
or to enforce any of the terms and conditions hereof, or in
case Lessor shall commence summary action under the laws of the
State of California relating to the unlawful detention of
ﬁroperty, for the forfeit of this Lease, and fhe possession of
said premises, provided Lessor effects a recovery, Lessee shall
pay Lessor all costs expended in any such action, together with a

reasonable attorney's fee to be‘fixed-by the Court.

36, . NOTICES: Notices given or to be'given by Lessor
or Lessee to the othér may be personally served upon Lessor or
Lessee or any person hereafter authorized bf either in writing
to receive such notice or may be served by certified letter
addressed to the appropriate ad&ress hereinafter set forth or to
such other address as Lessor and Lessee may hereafter designate

by written notice.

To Lessor ' To lLessee

Port Director - . Mr. Stephen P, Carlstrom
San Diego Unified Port District Star and Crescent Beat Co.
Post Office Box 488 Post Office Box 751

San Diego, California 92112 San Diego, CA 92112

Said notices shall also be served by certified letter to
tﬁe beneficiary of any deed of trust, mortgage, or other security
instrument of record with Lessor and consented to by resolution
of Lessor who has notified Lessor in writing of its desire to

receive said notice.
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- 37.. REMOVAL OF MATERiALS: Lessee hereby agrees that
upon the expiration of this lease or the sooner termination’

-as herein provided, it will remove within sixty (60) days all.

ships, vessels, Barges, hulls, debris, surplus and salvage
materials from the land and water area forming a part of or .
adjacent to the leased premises,'so as to leave fhe same in as - .ﬁ
good condition as when first,occupied'by Lessée; provided, hogevef,.-
"~ that if any said ships, vessels, barges; hulls, debris, surplus

and salvage materials shall not be 50 rembved within sixty (60)
dayﬁAby the Lessee, Lessor may remove, seli»and destroy the

same at the expense of Lessee and Lessee hereby agrees to pay

to Lesssor the reasonable cost of such removal, sale or destruc:
tion; or at the option of Lessor, the title to said ships,

vessels, ‘barges, hulls, debfis, surplus and salvage maferials

not removed shall become the property of Lessor without cost

to Lessor and without any p;yment to Lessee.

Duriﬂg any pefiod of time‘emﬁloyed bf Lessee under
this paragfaph to remove ships., vessels, Barges, hullé, debris, i
surplus and salvage materials, Lessee shall pay rent to Lessor

in accordance with the lease which said rent shall be prorated.

38. ACKNQWLEDGMENT OF LESSOR'S IMPROVEMENTS: - Lessee
agrees that it hasléiamined~the leased prenmises and the condition
thereof, that the improvements thereon in their present condition
are satisfactory and usable for Lessee's purposes and that no
representations as to value or condition have been made by or on

behalf of Lessor.

39.° TERMINATION: = It is mutually agreed that this
lease may be terminated by either party at any time upon the
.giving of thirty (30) days notice in writing to the other party

~of its intention to so terminate, and the Lessor expressly'
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reserves the right to terminate this lease without incurring
any 1iaBility whatsoever f£Or any damage or 10ss oc¢casioned

by such termination including damage to or interference with

or loss of business or franchise occasioned by such termination.

In the event of such termination by Lessor, Lessee shall not

be entitled to compensation for structures, installations,
improvements, or trade fixtures of any kind in existence on
the demised premises at the time of such termination; provided,
further, that any structures, installations, improvements or
trade fixtﬁres of any kind now existing or placed on the

leased premises shall be removed as provided in Paragraph 5
hereinabove set forth, and Lessee shall not be entitled to any

compensation therefor.

APPROVED as to form .SAN DIEGO UNIFIED PORT DISTRICT
and legality .

* r
JAN1 8 , 1974 By %«/“ ]

LFSISTA.NT Pd irector

Port Attorney STAR AND . CRESCENT BOAT CO.

Lt

rd
Jﬁ,— D. PATELLO Title: Frlsicdea?

Pdrt Attorney
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For Halue Recptoed, ... > S e,
hereby sell, assign and transferunto, ,.......... Star & Crescent Investment Co., ...,
a Califoxnia corporation .. . ., (.......200 . YSharesof the .........coueunens

-----------------------------------------------------------------------

.....................................................

and do hereby irrevocshly constitute and appoint .. .............,.. cereees N

............................ sttomey to transfer the said stock on the books of the within named Com-

pany with full power of substitution in the premises,
Dated ... Qekober. 26..1976......

IN PRESENCE OF

......................................... o SIGNATURE GUARANTEED

Para 205 Rev. 10/71 Kldder, Peabody §& Co.
Incorporated
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MINUTES OF SPECIAL MEETING
oF
SHAREHOLDERS AND DIRECTORS

- OF
STAR & CRESCENT BOAT COMPANY

% Lime NN

A special meeting of the shareholders and direc-
tors of STAR & CRESCENT BOAT COMPANY, a California corpora-
tion, was held at 570 North Harbor bDrive, San Diego, -
California, on October 26, 1976, at 3:30 P.M.

Pregsent at the meeting were the holders of all of
the issued and cutstanding shares of stock of the corpora-
tion consisting of Stephen P. Carlstrom, 500 shares; Judy
Hall, 500 shares; and Janet Miles, 500 shares. Stephen P.
Car;strom presided as Chairman of the meeting, and Judy Hall
presided as Secretary of the meeting.

The Chairman announced that on October 26, 1976
the named shareholders had purchased all of the issued and
outstanding shares of STAR & CRESCENT BOAT COMPANY from
Star & Crescent Investment Co. pursuant to an Agreement of
that date.

The Chairman announced that 0. J. Hall, Jr. had
tendered his resignation as an officer and director of STAR
i CRESCENT BOAT COMPANY, which resignation was accepted.
Upon motion duly made, seconded and unanimously carried, the
following persons were reelected as directors of the corpora-
tion: Stephen P. Carlstrom, Judy Hall, Janet Miles, Raleigh

Miles, and Kenneth Beiriger.
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The Board of Directors then met, directors
Stephen P. Carlstrom, Judy Hall, Janet Miles, Raleigh Miles,

and Kenneth Beiriger being present. The directors elected

-5

tﬁe—foiiouing~e£§iee;s—o£_tha_cnrpnration:

. Stephen P, Carlstrom President
Raleigh Miles Vice-President
Janet Miles Vice-President |
Judy Hall . Vice-President and

Asgistant Secretary

Kenneth Beirigerx Secrefary—Treasurer

Bach elected officer accepted his office.

Annual salaries of the officers were set by the
Board as follows: Stephen P. Carlstrom, $22,000.00; Raleigh
Miles, $18,000.00; Janet Miles, $10,000.00 until March 31,
1977 and $12,000.00 thereafter; and Judy Hall, $16,000.00.

The Board next considered the advantages of electing
to be taxed as a small business corporation under Internal
Revenue Code Subchapter S, On moticn, the following resolu-
tions were adopted:

RESOLVED, that thé corporation elects to be

taxed under Internal Revenue Code Subchapter

S as a small bhusiness corporation; and

RESOLVED FURTHER, that the President of the

corparation is authorized and directed to

prepare, execute, and file, or cause to be

prepared, executed, and filed, Internal

Revenue Service Form 2553, together with a

statement by each shareholder consenting to

this election, and to do all other acts that

may be required to make this election
effective.

The Chairman informed the Board that it would be

-2 -
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necessary to designate an administrator of the employees
pension plan to comply with applicable regulations. On

motion, the following resolution was adopted:

OLVED, that the corporation appoint
the Secretary-Trea

tion as administrator of the corpora-
tion's employees pension plan with
Connecticut General Life Insurance Company.

The Board next considered the corporation's bank-
ing arrangements with Bank of America National Trust and
Savings Assgociation. On motion, the following resolutions

were adopted:

RESOLVED, that any officer of the cor-
poration is authorized to endorse checks,
drafts, or cther evidences of indebtedness
made payable to the corporation for the
purpose of deposit;

RESOLVED FURTHER, that all checks and
drafts, including checks and drafts pay-
able to officers or other persons
authorized to sign them, may be signed by
any officer of the corporation; and

RESOLVED PURTHER, that either the President
or the Secretary-Treasurer of the corpora-
tion be authorized to borrow funds from
Bank of America National Trust and Savings
Association for the account of the corpora-
tion, and to execute promissory notes or
other evidences of indebtedness for such

loans.

The Board next considered the transfer of the
corporate liquor licenses. On motion, the following

regolution was adopted:

RESOLVED, that the Secretary-Treasurer be
authorized to complete all reguirements of
the Department of Alcoholic Beverage Contrel
to maintain the licenses issued by that
department of the corporation.
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There being no further business to come before
the x_neeting, upon motion duly :ﬁade, seconded and

unanimously adopted, the meeting was adjourned.

o

ff:
J%%HailDSecre tary
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Each of the undersigned waives notice of the meet-

"ing of the shareholders and Board of Directors of STAR &

CRESCENT BOAT COMPANY held on October 26, 1976 and approves

+h 3 : . articulars.

The foregoing minutes of the meeting of the share-
holders and Board of Directors of STAR & CRESCENT BOAT
COMPANY, a California corporation, are approved as to all

particulars.
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I hereby resign as an officer and director of

STAR & CRESCENT BOAT COMPANY, a California corporation,
effective immediately.
Dated: Octcber 26, 1976
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SHAREHOLDERS' AGREEMENT
AND
STOCK REDEMPTICN AGREEMENT

THIS AGREEMENT is made this é[ day of

N4 A )
, 1977, between STAR & CRESCENT BUAT COMFANY—
a California corporation (hereinafter called “Company”) and
its sharehoclders with respect to all shares of the Company
now or hereafter owned by said shareholders for the purpose
) of-protecting sgid shareholders and the Company in the cvent
any shareholder dies, terminates or has employmen£ terminated

by the Company, or seeks to dispose of shares.

The following shares of the Company are presently

issued as follows:

Shareholder ' Certificate No. ' Né. of Shares
Stephen P. Carlstrom 2 500
Judy Hall 3 500
Janet Miles 4 ' 500

The shares are held by Star & Creécent Investment
Co. under a Security Agreement dated October 26, 1976 as
collateral for a promissory note of that same date in the
original principal amount of $765,400.00 payable by the
shareholders to Star & Crescent Investment Co. for the

purchase of the shares of stock.

Each share is subject to a legend condition

imposed by the California Commissioner of Corporations and

-1 -
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may or may not be subject to a right of first refusal held
bf Pacific Towboat & Salvage Co,
In consideration of the mutual promises, covenants

and conditions, the parties hereto agree as follows:

1. Insurance. The Company may insure the life
of any shareholder. All policies, showing the names and
amounts of insurance, shall be listed in Schedule A to be
- attached hereto. The éompany shall have the right to take
out additional insurance on the life of any shareholder
whenever, in the opinion of the Company, additional insurance
may be required to carry out its obligations under this agree-
ment. -The additional policies shall be listed in Schedule A
and shall be subject to the terms of this agreement. The
policies and &ny proceeds received by the Company thereunder_
shall be hgld by the Company in trust for the purposes of this
agreement. The Company shall pay all premiums on insurance

policies taken out by it pursuant to this agreement.

2. Rights of Ownership. The Company shall be the
sole owner of the poiiéies issued to it or transferred to it
and has the right to elect any dividend option on .the policies.

3. Purchase of Stock. Upon their termination of

employment with the Company, for any reason 1nc1uding-death,
the terminating shareholder or their estate shall have the
option to require the corporation to purchase all of their
shares at the purchase price determined according. to the
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provisions of paragraph 4. Such option shall be exercised
by a deceased shareholder's personal representative within
® one hundred twenty (120) days after death and by a shareholder
whose employment has terminated within ten (19) days after
terminatiﬁn and shall be exercised in writing.IMeshares——

purchased and sold hereunder shall include separate or com-
munity property interest, if any, of such shareholder’s spouse in
the shares. The purchase price of the shares shall be deter-

mined in accordance with the provisions of paragraph 4.

® ) ' 4. Purchase Price. The purchase price for the
shares to be purchased shall be equal to the agreed value of
the ‘Company at éhe.end of the year preceding termination
divided by the total numbexr of shares then outstanding and
maltiplied by the number of shares to be purchased. The
parties to this agreement shall review the Company's financial
condition at the end of each fiscal year and unanimously
L ) agree on the value of the Company which shall be the Company's
agreed value for the purpose of this agreement until a |
different value is determined. Such agreed value shall be

endorsed on Exhibit B to this'agreement. If an agreed value
is not so established, the purchase price to be paid for the
shares subject to this agreement shall be according to the
last agreed value, and if there is none, the book value

b determined as of the end of the month preceding termination.
Book value shail be determined from the bovoks of the Company

according to denerally accepted principles of accounting

-
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applied in a consistent manner by the accountants of the
Company who customarily prepare the Company;s financial
statements. Book value shall include the cash surrender

value of any life insurance policies taken out by the

~ Company pursuant to this agreement but shall not Include —
the proceeds of any policies insuring the life of a
deceased shareholder in excess of any cash surrender value.

5. Payment of Purchase Price on Death. In the

event of the death of a shareholdgr, the purchase price
shall be paid as soon as possiblelin cash, io the extent of
any insurance proceeds received by the Company. If the
proceeds of 1n;urance on the. life of the decedent are insuf-
ficient to pay the entire purchase price in cash, the Company
shall pay the balance of the purchase pricg for such shares
with its promiszory note payable in equal monthly install~ .
ments of principal and interest, with interest at the rate ..
of seven percent (74} per annum on the unpaid balance of
principal remaining from time to time, and with payments
'not to extend over a period of longer than five (5) years.
"The Company shall have the right to prepay any or all

installments without penalty.
6. P&ymant of Purchase Price on Termination

Other Than Death. In tﬁg event of termination other than

'by death of a shareholder, the purchase price shall be paid
in cash, or a promissory note or both at the option of the
Company. Any such promissory note shall be payable in equal

-4 -
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montnly installments of principal and interest, with inter-
est at the rate of seven percent (7%) per annum on the
unpaid balance of principal remaining from time to time,

over a period equal to either the maturity date of the

above referenced promissory note of sharenvlders to Stareo————
Crescent Investment Co. dated October 26, 1976 in the
original principal amount of $765,400.00 or ten (10) years,
whichever i8 longer. The Company shall~h$ve the right to
prepay such promissory note in whole or in part at any time
without penalty; :
7. Payment to Star & Crescent Investment Co.

If the shares being purchase? are then subject to pledge

to Star & Crescent Investment Co. for the unpaid balance

of the purchase price of the shares, the Company shall
first make its payments.fo the holder of the note secured
by a pledge of such shares and if the proportionate indebt-.
edness of the terminating shareholder is paid in full, the
Coﬁpany's payments shall then be made to the shareholder or
his estate as the case may be. -

8.. Insufficient Surplus. If the Company may.not
legally redeem any or all of said shares, the remaining
shareholders shall purchase pro rata and pay for any and
" all of the selling shareholder's shares not purchased by
--the Company,. at the price and on the terms herein stated.

9, Delivery of Stock. Upon the payment of the

purchase price by cash or promissory note, the shares or the

pledgor’s rights to the shares shall be endorged and
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delive}ed to the Company or other shareholders as the case
may be. .

1Q. ‘Purchasé of Insurance Policies on Withdrawal

of Party. If any shareholder ceases to be a party to this

agreemant, sucirsharehelder—shall have the right to purchase

from the Company any insurance policy on his life for a

prica equal to the value of the policy which shall be its
reserve plus unearned premiums and dividernds credited less any
loan, and if term insurance, for the pro rata amount of any
prepaid premiums. Such option shall be exercised within ten
{(10) days of suéh event. The Company shall deliver the policy
to the shareholder and shall execute any necessary instruments
of transfer.

1l. Transfer Restrictions. Except as otherwise

provided in this agreement, no shareholder shall transfer,
encumber, or in any way-dispose of any of his or her shares
or any right or interest in them without obtaining the prior
written consent of the Company and of all other shareholders,
unless the shareholder shall first have giveh writéen notice
to the Company, of intent to do so. The notice shall be
accompanied ﬁy an executed counterpart of any document of
transfer, which @ust name the proposed transferee and specify
the number 6f shares to be transferred, the price per sghare,
"and the terms of payment. Promptly on receipt of the notice,
the Company shall forward a copy of the notice and the
executed counterpar£ to each member of the Coﬁpﬁny's board

of directors, and within twenty (20) days thereafter a

- _6_
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|
meeting of the board of directors shall be duly called,
noticed, and held to consider the proposed transfer. For
forty-five (45) days following notice to the Company, it

shall have the option to purchase the shares at the price

.
e ———— ey

and on the terms stated in the notice and any accompanying
transfer document(s) or at a price determined in the same
manner as is provided in paragraph 4. of this agreement,
whichever price is lower. The Company's right to exercise
the option and to purchase the stock is subject to the
restrictions governing the right of a corporation to pur-
chase its own stock. ' -

If the Company exe:.cises the option with%n'the
forty-five (45) -day period, the Company shall give notice
of that faét to the offering shareholder. The Company shall
pay the purchase pricé'in the same manner as provided in
paragraph 6. hereof,

| If the'option is not exercised by the Company as
to all shares set forth in the notice of intention to trans-
fer within the forty-five (45) -day period, notice of the
proposed transfer in the same form as the notice given to
the corporation shall be given immediately to the remaining
‘shareholders, who shall have the option to purchase any
shares not purchased by the Company at the price and on the
same terms and conditions specified in the notice and any
accompanying transfer document(s). Within twenty (20) days

after giving the notice, any shareholder desiring to acquire
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any part or all of the shares offered-shall deliver to the
Company a written election to purchasée the shares or a
specified number of them. If the total number of shares
specified in the elections exceeds the number of available

shares, each shareholder shall have priority, up to the
nunber of shares specified in  his notice of election to
purchase, to such proportion of the available shares as
the number of the Company's shares that he holds bears to.

" the total number of the Company's shares held by all share- .
holders electing to purchase. The shares not purchased on
such a priority basis shall be allocated in one or more
successive allocations to those shareholders electing to
purchase more than the number of shares to which they have
a priority right, up to the number of shares specified in’
their respective aotices, in the proportion that the number
of shares held by each of them bears to the number of shares
held by all of them,

Within ten (10) days after the mailing of the
notice to the shareholders, the Company shall notify each
shareholder of the number of shares as to which his elec~
-tion was effective, and the shareholder shall meet the
terms and conditions of tﬁe purchase within thirty (30)
days thereafter.

' If the Company and the shareholders do not purchase
all the shares set forth in the notice of intention to trans-

fer, all the shares may be transferred at any time within
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one hundred twenty (120) days from the date of the notice
and on the terms specified ip the notice. The transferee

will hold the shares subject to the provisions of this

e e e b e

agreement. No tranasfer of the shares shall be made after

the end of the one hundred twenty (120) —day period;—nor
shall éhy change in the terms of transfer be permitted
without a new notice of intgntion to transfer and compliance .
with the requirements of this paragraph.

12. Endorsement on Stock Certificates. Upon the

execution of this agreement and any subsequent transfer of
shares permitted hereunder; the certificates of stock

subject hereto shall .be subject to the following endorse-~

ment:

" "Sale, transfer, or hypothecation
of the shares represented by this
Certificate is restricted by the
provisions of a Shareholders Agree--
ment dated - s 8
copy of which may be inspected at
the principal office of the Corpora-
tion, and all of the provisions of
which are incorporated herein."

The Company shall request Star & Crescent Investment Co. ag
holder of the shares as collateral to endorse the share
. certificates as herein provided.
13. Texm. This agreement shall terminate upon
the occurrence of any of the following events:
(a) Cessation of the Company's business.
(b) Bankruptcy, receivership, or dis-

solution of the Company.
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{c) Whenever there is only one sur-
viving shareholder bound by the terms hereof.

(@) fhe voluntary agreement of all
parﬁies gho'are then -bound by the terms hereof.

The termination of this agreement shall terminate

theendorsement—set forth—in-paragraph-ll

14. Permitted Transfers. Any of the named share-

holders may transfer shares during his or her lifetime to his
or her spouse or family and any spouse of ény of the named
shareholders may transfer sha;es during his or her lifetime or
at death to any child of any of the named shareholders.

) Notwiihstanding ahy provision of this agreement to
- the contrary, no transfer of shiree shall be made if the .
effect of théltransfer would be to cause the loss of the
Subchapter S election, .

In the case of any permitted tfansfer, the trang-
feree shall aqree'in writing to hold such shares squect to
the térms and conditions of this agreement, and to comply
with the requirements ne&essarf to preserve the Company's
Subchapter S election. |

Except as otherwise provided in this paragraph, in
thé'event of the death of the permittgd tiansfe:ee, the
Company and the remaining shareholders shall have the option .

- to purchase.all of the shares owned by such decedent.

" The option shall expire 120 days after written notice

of death given to the Company making specific ;gference

to this agreement. The purchase price shall be as pro-

vided in‘paragraph 4 and the manner of payment shall be as

provided in paragraph 6. The option -shall first be exercisable
- 10 ~-
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by the Company and thereafter by the remaining share-~
holders in the manner provided for the exercise of options
in paragraph 1l1. In the event this option is not exercised,
as herein provided, the sucéessors in interest of the

deceased permitted transferee shall hold the shares subject

to the provisions of this agreement.

15. Sale, Bxchange or Merger of Entire Business.

The provisions hereof with respect to the purchase and sale
of shares upon the death or termination of services shall
not be applicable in the event of a .sale of the entire busi-
negs by the Company, the merger of the Company with another
corporation, or a sale of all of the shares of the Company
in order that the shareholders may participate with all
shareholders with respect to any such sale, exchange or
merger. In this connection, each shareholder hereby
covenants and agrees to vote, sell or exchangg his shares
in the same manner as the holder or holders of a majority
of the shéres of the Company with respect to any such sale,’
exchange or merger.

16. Agreement to Perform Necessary Acts. Each

party to this. agreement agfees to berform any further acts
and execute and deliver any documen;s~that may be reasonably
necessary to carry out the provisions of this agreement.

17. BAmendments. The provisions of this agreement
may be waived, altered, amended, or repealed, in whole or
in part, only on the written consent of all parties to this

" agreement.
-11 -
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18, Successors and Assigns. This agreement shall

be hinding on, and shall inure to the benefit of, the parties
to it and their regpective heirs, legal representatives,

successors, and assigns.

T —Validity-of-Agreement. It 13 intended that

each paragraph of this agreement shall be viewed as separate
and divisible, and in the event that any paragraph shall be
held to be invalid, the remaining paragraphs sﬁall cantinue
to be in full force and effect.

20. Notices. All notices, requests, demands, and
other communications under this agreement shall be in writing
and shall be deemed to have been duly given on the date of
sexrvice if served personaliy on .the party to Qhom notice is
to be given, or within 72 hours after mailing, if mailed to
the party to whom notice is to be given, by first class
mail, registered or certified, posteqe prepaid, and properly
addressed to the party at his or her last known address.

21. Governing Law. This agreement shall be con-

strued in accoxdance with, and governed by, the laws of

the State of California.

22, . Counterparts. Thig agreement may be executed

in one or more counterparts, each of which shall be deemed
an original, but all of which together ghall constitute one

and the same instrument.

IN WITNESS WHEREOF, the parties have executed this

-
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agreement on the date first above written.
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SCHEDULE A

{INSURANCE)

LY

Insured

[N

Company

Policy No.

Amount

S&C0086




SCHEDULE B

(AGREED VALUE)

Agreed Value of the Company:

Date
STEPHEN P. CARLSTROM o
JUDY HALL
JANET MILES

Date

STEPHEN P, CARLSTROM

JUDY HALL

~ JANET WILES

(pdditional Pages to be Added as Reguired.)
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MINUTES OF SPECIAL MEETING
OF
DIRECTORS
— OoF
STAR & CRESCENT BOAT COMPANY

A special meeting of the directors of STAR &
CRESCENT BOAT COMPANY, a California corporation, was held
at 570 North Harbor Drive, San Diego, California, on
May 6, 1977 at 3:30 P.M.

| Present at the meeting were Stephen P, Carlstrom,
Judy Hall, Janet Miles, Raleigh Miles and Kenneth Beiriger,
being all of the di;ectors.

Mr. Carlstrom acted as Chairman of the meeting
and Mr. Beiriger presided as Secretary.

The Chairman announced that the purpose of the
meeting was to ratify payments of dividends by the corpora-
tion to the shareholders in the total amounts of $6,500.00
per month made on November 4, 1976, December 3, 1976,
January 7, 1977, February 8, 1977, March 3, 1977, April 7,
1977 and May 3, 1977 by way of direct payments from the
corporation to Star & Crescent Investment Co. as install-
ment payments on the note of the shareholders to Star &
Crescent Investment Co.

After full discussion, upon motion duly made,
seconded and unanimously carried, the following resolution
was adopted:

RESOLVED, that the payments of the corpora-
tion to Star & Crescent Investment Co. in
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the amounts of $6,500.00 each on November 4,
1976, December 3, 1976, January 7, 1977,
February 8, 1977, March 3, 1977, April 7,
1977 and May 3, 1977 are hereby ratified
and approved as declared dividends of the
corporation paid for and on behalf of the
shareholders of the corporation to satisfy
their obligations under their note to Star

& Crescent Investment Co,

There being no further business to come before

the meeting, on motion &uly made and carried, the meeting

was adjourned.
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Each of the undersigned waives notice of the
meeting of the Board of Directors of STAR & CRESCENT BOAT
COMPANY held on May 6, 1977 and approves the foregoing

minutes of such meeting as to all particulars.
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Minutes of a Meeting of the Board of Directors
of
STAR § CRESCENT BOAT COMPANY

A

Boat Company was held May 18, 1977 at the offices of the Cor-
poration in San Diego, California, at the hour of 2:00 P.M.
that day pursuant to notice of meeting dated May 10, 1977 which
notice called the meeting for May 25, but amended by verbal
polling of Directors who unanimously moved the meeting ahead

to May 18, 1977,

John Patrick Ford, partner of Ford, Hichman § Trammel,
our C.P.A.'s, presented the six months first annual report and
management recommendations.

Also, by motion duly made, seconded and unanihously
carried, the following resolution was adopted:

RESOLVED, that the payments of the Corporation
to Star & Crescent Investment Co. in the amount
$6,500 or.multiples thereof monthly during the
fiscal year ending March 31, 1978 are hereby
ratified and approved as declared dividends of
the Corporation paid for and on behald of the
shareholders of the Corporation to satisfy their
obligations under their note to Star § Crescent
Investment Co.

The Board reviewed recommendations for 1978 rates and
unanimously adopted the following schedule effective January 1,
1978:

One Hour Two Hour
Retail Uis?Grp Net Retall ﬁIs?GrE Net
Adult z.gu L] z'su ‘o’S - 3.80
Junior#®* N/JA - 2.00 1.80 N/A 3.20 2.85
Child ' 1.45 1.30 1.15 2.40 2.15 1.90

*Groups only
, There being no further business to come before the
méeting, on motion duly madé and carried, the meeting was — ~
adjourned.

K. N. Beiri
Secretary

May 23, 1977
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Minutes of a Meeting of the Board of Directors
of

Star & Crescent Boat Company

A meeting of the Board of Directors of Star & Crescent Boat Company
in special meeting was held on Juna 28, 1977 to consider a dividead
payable to stockholders to permit payment of a substantial amount of
summer receipts for retirement of stockholdera’ notes to Star & Crescemt

Investment Co., thereby saving considerable interest over the life of the
notes. '

RESOLVED, that the payment of the Corporation to Star & Cresceat
Investment Co. in the amount of $50,621.24 is hereby ratified and de-
clared dividends of the Corporation paid for and on behalf of the stock-
holders to satisfy their note to Star & Crescent Investment Co.

There being no further business, the meeting was a&jourued.

K. N. Beiriger
Secretary

Attest:

June 29, 1977
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Minutes of a Meeting of the Board of Directors
of

Star and Crescent Boat Company

A meeting of the Board of Directors of Star & Crescent Boat Company was
held on December 14, 1977 at the offices of the Corporation in San
Diego, California, at the hour of 2:00 P.M. that day pursuant to the
notice of meeting dated December 6 and revised December 8, 1977.

All Directors were present at the meeting.

1. Review of November financial statements indicate a loss of $14,241
for November and a profit of $234,089 for eight months in the fiacal

- year,

2. As a result of #1 above, a redivision of Chapter S profits will be
- required. The public accountants have been attempting to assess this
taxable position. See attachment,

3. Bonuses payable per scheduled recommendations amount of $3,770 ex-
cluding stockholders and Vice President-Operations. Stockholders
will be paid a bonus of $2,000 and Vice President-Operations $1,000
effective January 10, 1978 and also on January 10, 1978 stockholders
will be paid a bonus of $10,000 each subject to withholding taxes.

a. Stockholders will pay taxes of approximately $985 each on their
1977 assessments from the $2,000 bonus paid in December.

b. Prior to March 31, 1978, stockholders will pay balance of taxes
due on Sub Chapter S distributioms. Public Accountants will ad-
vise correct amount, but is approximately $52,000.

¢. Prior to April 15, 1978, shareholders will pay first installments
on 1978 taxes as computed by our public accountants.

4. Stockholders will be granted a 20X increase in salaries effective
January 1, 1978 subject to the approval of the Star & Crescent
Inveatment Co. as contained 1n the buy-out agreement.

S. Cost of living and raigses for Uniom employees on February 1, 1978 per
Union contract will also follow through to non-union employees,
including stockholders. This percentage will probably be 6% for all
non-union employees and management effective February 1, 1978.
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6. Charter minirmm for 10% commission on two hour boat charters will
be thirty (30) charters per calendar year. ’

7~ WMM dividend.

There being no further business brought before the Board, the meeting was
adjourned at 3:45 P.M.

Secretary

December 15, 1977
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MEMORANDUM

TO: Stockholders, Star & Crestent-Boat—€o+

Projection of Sub-chapter S Distributions

December 12, 1977

For the March fiscal years 1977 and 1978, the stockholders will have withdrawn
additional note payments to Star & Crescent Ipvestment Co. of $47,000 each year

in addition to the regular annual note payments of $78,000. The income taxes due
for these distributions are delayed in payment until the subsequent year when the
returns are filed; then additional withdrawals are made to pay the taxes (estimated
at $52,000 in 1978 for 1977 taxes and $72,500 in 1979 for 1978 taxes) over and
above the amounts withheld and pald on declarations.

The effect of "doubling up" the withdrawals in calendar year 1978 to pay‘incomé
taxes and complete the extra note payments becomes a planning problem to spread
the taxable income between 1978 and 1979 in the best way.

The distributable Sub-chapter S income used in the following projection assumes

an operating income from the corporation before bonuses or salary increases of
$200,000. The projection provides for a 20% salary increase January 1, 1978,
another 20X increase July 1, 1978, and the payment of $30,000 in bonuses before
March 31, 1978. All of the 1978 federal and state income taxes required to be
paid to avoid penalty will be withheld from salaries and bonuses so no dividends
for tax payments will be necessary in 1978 to pay 1978 taxes. The dividend for
payment of 1977 taxes (approximately $52,000) will be paid after March 31, 1977 to
avoid excess dividend.distributions for .that fiscal year.

Projected Sub-chapter S income:
3/31/78 3/31/7%

Operating income after salaries and bonuses proposed 166,500 - 157,300
Dividend distributions (147,330) (176,500).
Income distributions 19,170 ( 19!200)

Projected Stockholders' income - 1978:

Carlstrom Hall Miles
Salaries ‘ 30,500 22,200 40,800
Bonuses : : - 10,000 10,000 10,000
Dividends 59,000 59,000 59,000
Sub S income 6,400 6,400 6,400
Gross income 105,900 97,600 116,200
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MEMORANDUM

Page 2

TO: Stockholders, Star & Crescent Boat Co, (continued).
Projection of Sub-chapter S Distributions

December 12, 1977

Carlstrom Hall Miles
Taxable income ' 86,300 76,600 90,600
Federal tax . 37,000 37,000 39,500
State tax ) 8,500 8,200 9,000
Withholding taxes (22,400) (20,700) (24,000)
Net payroll 18,100 11,500 24,800
Balanke of taxes due :
4/15/79 23,100 24,900 24,500
Summary of stockholders' income (combined):
12/31/78 12/31/79
Salaries.- 93,500 102,000
Bomuses: - . - 30,000 20,000
Dividends: - - .
Note payments ) . . 125,000 78,000
Tax payments 52,000 72,500
Sub S income 19,200 (19,200)
272,500

'Gross income A 319,700

The proposed Ssalary and bonus adjustments are recommended to cover takes to

be withheld and to reduce the taxable income for state franchise tax. ' Addi- .

tional increases in 1979 might be appropriate to cover all taxes due when

dividend distributions foi note payments have been reduced.

Prepared by John Patrick Ford

S&C000287
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STAR & CRESCENT BOAT COMPANY

Minutes of Board of Directors Meeting

Directors present: Stephen P. Carlstrom, Judy E. Hall, Janet E. Miles,
Raleigh J. Miles, K. N. Beiriger

The meeting was called to order at 2 p.m. on September 19, 1979 at San Diego,
California, Stephen P, Carlstrom presiding. .

1. Consistent with prior year accelerated payments by the stockholders on
the note payable to Star and Crescent Investment Company, the Board
authorized the payment of a dividend of $25,000 to Star and Crescent
Investment Co. This dividend was payable in August by verbal authority
and is confirmed in the minutes of this September meeting.

2, PFurther action by agreement of the Board an additional $25,000 dividend
- was declared to Star & Crescent Investment Company payable in September,
1979. This was confirmed on initialing the notice to the Board dated
September 11, 1979 and is appended hereto as an exhibit to these minutes.

3. Parade of Lights: the price this year will be $4.90 and there will be
no refunds as was done in prior years, on the basis we cannot guarantee
the weather on December 16, 1979. There will be no discounts for this
special event.

4. The new float authorized im previous Board meetings for 1050 No. Harbor
Drive has been installed and will begin operations on Monday, September
22nd. Cost has not been finalized, but is approximately $28,000.

5. Clarifying the June Board meeting, the payment to Imnterface Marketing
for marketing review of a five year plan. The engagement terminates
December, 1979 at $2,500 per engagement.

6. Excursion building snack bar to be fixed up on exterior side in the
building. A study should be made on exterior and interior remodel.

7. Marine insurance for 1979-80 is $67,245.19, less Lake Mead Ferry Service
(approximately $8,000).

Hull $19,131.09
P&l 17,114.40
Excess 31,000.00
Total $67,245.49

8. Public Relatio-ns budget should be established along with Advertising
budget. General discussion on this point, Dean Martin Christmas Show
contribution of $5,000 is an example of a public relations expenditure.
Steve Carlstrom is to present such a budget for calendar year 1980.
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9. Carroll Peterson to develope a monthly expense reporting form om all
people who have credit cards.

10. Boat sewage system effective January 1, 1936. We have no approved

system at this time. The installing of any system for all boats will
be expensive.

11. Marietta pier has broken piling which must be replaced.

There being no further business brought before the Board, the meeting was
adjourned at 4 p.m.

K. N. Beiriger
Secretary

September 20, 1979
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STAR & CRESCENT BOAT COMPANY

Minutes of Board of Directors Meeting

Minutes of meeting held pursuant to agenda dated February 19, 1981 at 2 pm
on March 4, 1981 at 570 North Harbor Drive, San Diego, California 92101.

Directors Present: Stephen P, Carlstrom, Judy E. Hall, Janet E, Miles,
Raleigh J. Mileg, K. N. Beiriger

Directors Absent: None
Guest Present: John Patrick Ford, CPA

The first order of business was the general discussion of pro forma balance
sheet and cash flow requested by Bank of America in connection with upcoming
loan for dissolution of Sub-Chapter S corporate status.

Mr. Ford discussed the presentation prepared by Ford, Rickman, Gibbs and
Massinger and presented to Mr. D. L. Brockmeier, Bank of America.

RESOLUTION: BE IT RESOLVED that the Star & Crescent Boat Company dissolve
its Sub~Chapter S status at the close of the figcal year, March 31, 1981, and

BE 1T FURTHER RESOLVED that the Treasurer be authorized to borrow from the
Bank of America the sum of $325,000 for an amortized period of five (5) years
at an interest rate to be negotiated and said loan to be guaranteed by the
Star & Crescent Investment Company, effective March 20, 1981,

AND BE IT FURTHER RESOLVED that a dividend be paid on March 25, 1981 to stock-
holders in the amount of principal owing at March 31, 1981 to Star & Crescent
Investment Co. -~ total $318,089.81.

Unanimously approved by the Board of Directors.

Tour guide and Broadway operations approved by Board for S. P. Carlstrom to
appoint Don Castellani as a supervisor for a 60 day probationary period.

Raleigh Miles to review janitorial gervice requirements at Broadway and to
solve the problem of adequate service before gummer season begins.

Uniformg for 1981 - agreed that Judy Hall gettle on colors and set up appoint-
ments for personnel to be fitted.

Janet Miles requested that Samuel Carpenter be notified that we are now in a
position to recelve an offer from Mr. Morris of Seaport Village. Mr. Beiriger
to contact Mr. Carpenter.

Cocktail cruise - It was decided to run the cruise this gummer on Wednesday,

Thursday, Friday and Saturday nights. Price $5.50 adults only. Cocktails
and liquor drinks to be established later by S. Carlstrom and Judy Hall.
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1982 admission ages will be 3 to 11 half price, 11-17 junjors (groups only),
under three free. This is to conform to other entertainment areas in San Diego.

Reminder to operations that 1982 figcal year forecasts are due in Tureasurer's
office by March 25, 1981.

General meeting on salaries of stockholders and officers. Special subsequent
meeting held by the stockholders on this subject.

There beiﬁg no further business brought before the Board, the meeting was
adjourned at 4 pm,

- March 5, 1981

P.S. D. L. Brockmeler contacted K. N. Beiriger on March 5, 1981 and paper
work will bhe completed in sufficient time. WMoney will be credited to Star
& Crescent Boat Co. account on March 20, 1981.

On March 5, 1981 Mr. Beiriger contacted S. Carpenter and conveyed Board's
desire. Mr. Carpenter did contact Mr. Bryant Morris who stated an interest
gtill existed. Mr. Carpenter agked for permission to fairly open an information
with the exception of the appraisal. Mr., Beiriger on behalf of the Board

granted Mr, Carpenter's request as being in the best intexests of the Boat
Company.
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shares repurchased by the corporation. HNegotiations with Miss
Hall had been conducted during which it was determined that a fair
purchase price for said 500 shares would be Four Hundred Thousand
Dollars ($400,000.00), to be paid One Hundred Fifty Thousand
Dollars ($150,000.00} in cash and the remaining Two Hundred Pifty
Thousand Dollars ($250,000.00) in the form of a Promissory Note,
A propogsed agreement for such repurchase and Promissory Note were
presented to the Board. After full discussion ¢f these matters,
upon motion duly made, geconded and unanimously carried, (except
that Judy E. Hall refrained from voting) the following resolutions
were adopted:

RESOLVED, that the Agreement presented to this

meeting providing for the repurchase by the

corporation of 500 shares of common stock owned

by Judy E. Hall, discussed hereat is hereby

adopted and approved; and

RESOLVED PURTHER, that the President and

Secretary are authorized and directed to enter

into said Agreement on behalf of this

corporation; and

RESOLVED PURTHER, that the President and
Secretary are authorized to make payment to
Judy E. Hall for said shares by a payment of
$150,000.00 on this date, and by execution of
and delivery to Judy E. Hall of the Promissory
Note of the corporation in the amount of
$250,000,00 presented to this meeting and
discuased hereat.

The next order of business was to consider the
resignation of Judy E. BHall, as Director of, and in all her other
capacities with STAR & CRESCENT BOAT COMPANY, which resignation
Miss Hall presented to the meeting. After full diécussion the

following resolutions were adopted:
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RESOLVED, that the corporation accept the
resignation of Judy E. Hall as Director and in

all her other capacities with the corporation.
and

WHEREAS, a vacancy on this Board has been
created by the resignation of Judy E. Hall,
therefore it is resolved that the remaining
Directors hereby agree that said vacancy shall
continue to remain open, until a new Becard of
Directors 18 elected at the next annual meeting
of Shareholders.

There being ne further business to come before the

meeting, the meeting was adjourned.

~ Cha Tman of the meeting
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ENDORSED
. FILED
e olfice of the
AGREEMENT OF MERGER e Sact o Coston

BETWEEN DEC 24 1986

SAN DIEGO HARBOR EXCURSIONS, INC. ..o o W dsile
AND
STAR & CRESCENT BOAT COHPAﬁY:__f,_h"_MWT,#
AND
AMENDMENT ANRD RESTATEMENT OF ARTICLES OF INCORPORATION
oF

STAR & CRESCENT BOAT COMPANY

STAR & CRESCENT BOAT COMPANY (hereinafter sometimes
called "Star & Crescent™) and SAN DIEGO HARBOR EXCURSIONS, INC.
(hereinafter sometimea called "Barbor Excursions™) agree as
follows:

ARTICLE 1

Recitals of Constituent Corporations

1.1 Harbor Eicu:sions is a corporation duly organized,
validly existing, and in good standing under the laws of the
State of California.

;.2 Star & Crescent is a corporation duly organized,.
validly existing, and in good stanaing under the laws of the
State of California.

1.3 Star & Crescent Boat Company 18 to be the surviving
corporation, as that térm is defined in the General Corporation

Law of California, to the merger described in this Agreement.

715040654 ) -1=
16126~1
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ARTICLE 2
Merger
2.1 Harbor Excursions shall be merged into Star &
Crescent Boat Company under the laws of the State of California.
ARTICLE 3

Terms and conditions

5.1 Between the date of this Agqreement and the date on
which the merger shall become effective, either constituent
corporation shall not:

3.1.1 Declare or pay any dividends to its
shareholders,

3.1.2 Except in the normal course of business and
for adequate value, dispose of any of its assets.

3.2 If at any time the surviving corporation shall
congider or be advised that any further -assignments or
agsurances in law are necessary to vest or to perfect br to
confirm of record in the surviving corporation the title to any
property or rights of Harbor Bxcursions, or otherwige carry out
the provisions hereof, the proper officers and directors of
Harbor Excursions, as of the effective date of the merger,
ghall execute and deliver all préper' deeds, assignments,
confirmations, and assurances in law, and do all acts proper to
vest, perfect, and confirm title to such property or rights in
the surviving corporation, and otherwise carry out the

provisions hereof.

715040654 _ -2-
16126-1
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ARTICLE 4

pagis of Converting Shares

4.1 At the effective date of the merger, each share of
the common stock of the disappearing corporation shall be
converted into 100 shares of the no-par value common stock of
the surviving corporation authorized pursuant to the amendment
Oof the Articles of Incorporation of Star & Crescent Boat
Company as set forth in Article 6 of this Agreement,

4.2 Bach holder of the shares of the disappearing
corporation shall surrender his shares, properly endorsed, to
the su;viving corporation or {ts agent, and shall thereupon
receive in exchange therefor a certificate or certificaﬁes
representing the number of shares of the surviving corporation
into which the shares of the disappearing corporation have been
converted.

4.3 The presently outstanding 1,000 shares of common
stock of Star & Crescent, each of $10.00 par value, shall be
cancelled as of the effective date of the merger,

ARTICLE 5
Directors

5.1 The present Board of Directors of Star & Crescent
shall continue to serve as the Board of Directors of the
su:viving corporation until the next annual meeting or until

such time as their successors have been elected and qualified.

715040654 . -3-
16126~1
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ARTICLE 6

Articles of Incorporation

6.1 The articles of incorporation of the sucrviving
corporation shall read in their ent;rﬁty as fellows:. ‘
. . : .
Theé name of this corporation 'is Star & Crescent Boat
Company. - ’
II
The purpose of this corporation is to engage in any
'lawful act or activity for which a corporation may be organized
under the General Corporation Law of California other than the
banking business, the trust company business or the practice of
a profession permitted to be incorporated by the Calif;tnia
Corporations Code,
. III
This corporation 1s authorized to issue only one class of
shares of stock; the total number of shares which this

»

corporation 4is authorized to 1issue 1is 100,000; and all such

‘shares of ° stock are to be without par value.

’ Iv

This corporation elects to be governed by all of the

provisiong of the General Corporations Law of 1977 not

. bthervise applicable to it under Chapter 23 thereof.

715030654 -4-
16126-1 :
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ARTICLE 7
Bylaws
7.1 Section 2 of Article III of the bylaws of Star &
Cregcent Boat Company is hereby amended to read as follows:
"NUMBER AND QUALIFPICATION OF DiRECTORS. The
number of directors shall be five (5) wuntil
changed by a Bylaw duly adopted by the
shareholders amending this Section 2.°
7.2 Except as amended pursuant to Article 7.1 hereof,
the bylaws of Star & Crescent Boat Company, as existing on the
effective date of the merger, shall continue in full force as
the bylaws of the surviving corpo:ation'until altered, amended,
or repealed as provided therein or as provided by law.
ARTICLE 8
Interpretation and Enforcement
8.1 Any notice, request, demand, or other communication
required or permitted hereunder shall be deeméd to be properly
given ‘when deposited 1in the Unjted States mail, postage
prepaid, or when deposited with a public telegraph company for
transmittal, charges prepared, addressed:
8.1.1 In the case of Haqyor Excursions to: Mr.
Lloyd A. Schwartz, Secretary, San Diego Harbor Excursions,
Inc., P.O. Box 13308, San Diego, California 9%2113-0308, or to
such other person or address as Harbor Excursions may from time

to time furnish to Star & Crescent.

715040654 ) 5
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8.1.2 In the case of Star & Crescent to: Mr. Lloyd
A. Schwartz, Secretary, Star & Creacent Boat Company, P.0. Box
13008, San Diego, california 92113-0308, or to such other
perscn or address as Star & Crescent may from time to time
furnish to Harbor Bxcursion#.

8.2 The validity, 1interpretation, and performance of
this Agreement shall be controlled by and construed under the
laws of the State of california, the state in which this
Agreement is being executed,

BExecuted on December 1, 1986 at San Diego, California.

Vice Preside

_éZﬁ%?yﬂ%&'éZ'//;ﬁ’;zs—.

Lioyd A. Schwartz </
Secretary

Vice Presi t

Lloydﬂ) 3 ﬂﬂﬂvc

Schwartz
Secretary

715040654 -6
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CERTIFICATE OF APPROVAL
or

AGREEMENT OF MERGER

HERBERT G. ENGEL .and LLOYD A. SCHWARTZ certify that:

1. They are the Vice President and Seczetafy, '
respectively, of SAN DIEGO HARBOR EXCURSIONS, INC., a
California corporation.

2. The Agreement of Merger in the form attached was duly
approved by the Board of Directors and Shareholders
.of the corporation.

3. The shareholder approval was by the holders of 100%
of the outstanding shares of the corporation.

4. There is only one class of shares and the number of
shares outstanding is 134,

We further declare under penalty of perjury under the laws of
the State of California that the matters set forth in this
certificate are true and correct of our own knowledge.

. Dated: December 19, 1986

Vice Presid¢nt

S S fanre—

LLOYD A. SCEWARTZIN
Secretary

S&C0036




vIL  §5

'CERTIPICATE OF APPROVAL
oF

- AGREEMENT OF MERGER

HERBERT G. ENGEL -and LLOYD A. SCHWARTZ certify that:

1.

4.

They are the Vice President and Secretary, respec-
tively, of STAR & CRESCENT BOAT COMPANY, a California
corporation.

The Agreement of Merger in the form attached was duly
approved by the Board of Directors and Shareholders

.of the corporation.

The shareholder approval was by the holders of 100%
of the ocutstanding shares of the corporation.

There is only one class of shares and the number of
shares oustanding is 1,000.

We further declare under penalty of perjury under the laws of
the State of California that the matters gset forth in this
certificate are true and correct of our own knowledge.

. Dated;

December 19, 1986

%m%& ipnd—

LLOYDYA. SCHWARTS2 y
Secretary
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

In the matter of Tentative Cieanup Regional Board Cleanup Team's
and Abatement Order No. R9-2011- Responses & Objections to
0001 (Formerly R9-2010-0002) Designated Party Star & Crescent
Shipyard Sediment Cleanup ‘Boat Company’s First Set of Special
Interrogatories

Propounding Party:  Star &.Cre"scent Boat Corhpany (“Star &
Crescent™)

Responding Party: California Regional Water Quality Control
Board, San Diego Region Cleanup Team

Set Number: - One (1)

Pursuant to the Presiding Officer's February 18, 2010 Ordér Issuing Final
- Discovery Plan for Tentative Cleanup and Abatement Order No. R9-2010-
0002 and Associated Draft Technical Report, the Presiding Officer's
October 27, 2010 Order Reopening Discovery Period, Establishing
Discovery Schedule, and Identifying Star and Crescent Boat Company as a
Designated Party for Purposes of Tentative Cleanup and Abatement Order
R9-2011-0001 (the “10.27.10 Order”), the Parties’ August 9, 2010
Stipulation Regarding Discovery Extension and all applicable law,
Designated Party the San Diego Water Board Cleanup Team (“Cleanup

Team”), hereby responds and objects to Star & Crescent's First Set of
Special Interrogatories (the "Inte_frogatories”) as follows:




OBJECTIONS TO DEFINITIONS

1. The Cleanup Team objects to the defined term “DOCUMENT"” on the
ground and to the extent that it seeks information protected by
settlement confidentiality rules, the attorney-client privilege, the joint
prosecution privilege, the work product doctrine, the mediation
privilege, the common interest privilege, the official information
privilege, the deliberative process privilege, and/or any other privilege
or conﬁdentiality protection. |

RESPONSES TO SPECIAL INTERROGATORIES

" SPECIAL INTERROGATORY NO. 1:

Identify all facts in support of the contention in paragraph 1 of the TCAOQ that

- “Star & Crescent Boat Company...caused or permitted the discharge of waste to the

3 Shipyard Sediment Site resuiting in the accumulation of waste in the marine sediment.”

RESPONSE TO INTERROGATORY NO. 1:

The Cleanup Team objects to this Interrogatory to the extent it requests
information protected by the attorney-client privilege, joint prosecution privilege,
common interest privilege, mediation privilege, official information privilege and/or
deliberative process privilege, and to the extent it requests information subject to the
work-product exemptidn, oollectively referred to herein as the “privilege” or “privileged.”
The Cleanup Team contends that all communications exchanged between it and its
counsel are privileged. The Cleanup Team objects to identifying or producing any and

all products of investigations or inquiry conducted by, or pursuant to the direction of

Cleanup Team Responses to S & C Rogs




counsel, inéluding, but not limited to, all products of investigation or inquiry prepared by

‘ the Cleanup Team in anticipation of this proceeding, based on the attorney-client
privilege and/or ihe work-product doctrine. The Cleanup Team further objects to
® providihg information Subject {oor protecfed by any other privilege, including, but not
| limited to, settlement communications, the joint prosecution privilege, the common
interest privilege, the medlatton pnvnlege the official information privilege and/or the
L4 ' deliberative process privilege. Inadvertent provision of privileged information shall not
constitute a waiver of said privileges. |
The Cleanup Team further objectsl to this Interrogatory to the extenf it purports to
¢ impose any requirement or discovery obligation other than as set forth in Title 23 of the
California Code of Regulations, sections 648 et seq., thé California Government Code,
° . sections 11400 et seq. and/or applicable stipulations, agreements and/or orders
governing this proceeding, including, but not limited to, the limitations on the proper
scope of discovery set forth in the 10.27.10 Order. The Cleanup Team further objects
® to Star & Crescent's “INSTRUCTIONS” to the exteni théy purport to impose obligations
on the Cleanup Team not Speciﬁcally set forth in Title 23 of the California Code of
Regulations, sections 648 et seq., the California Government Code, sections 11400 et
g seq. and/or applicable stipulations, agreements and/or orders governing this
proceeding.
® ' The instant Cleanup and Abatement Order pr&ceeding is ongoing, and the
Cleanup Team expects that additional evidence will be provided by the Designated
“Parties hereto in éccordance with governing statutes, regulations and applicable
hearing-procedures. While the Cleanup Team'’s respon-se to each of these
¢ Interrogatories is based on a reasonable investigation and search for the information
L 4 Cleanup Téam Responses to S & C Rogs 6
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requested as of this date, additional information and-evidence may be made available to
or otherwise obtained by the Cleanup Team subsequent to the date of this response.
These responses are provided without prejudice to the Cleanup Team's right to
supplement these responses, or to use in this proceeding any testimonial, documentary,
or other form of evidence or facts yet to be discovered, unintehtiona‘lly' omitted, or within
the scope of the objections set forth herein.

Subject to and without waiving the preceding objections, the Cleanup Team
responds as foliows; the facts supporting the quoted allegation from the CAO are set
forth in detail in the DTR in Chapters 5 and 6, Sections 5.3, 5.4, 5.5, 5.6, 5.7; 5.8, 6.3,
6.4,6.5,6.6, 6.7, énd 6.8 and will not be repeated here.

SPECIAL INTERROGATORY NO. 2:

ldentify all witnesses with knowledge of all facts in support of the contention in

paragraﬁh 1 of the TCAO that “Star & Crescent Boat Compény...caused or permitted

" the discharge of waste to the Shipyard Sediment Site resulting in the accumulation of

- waste in the marine sediment.”

RESPONSE TO INTERROGATORY NO. 2: |

B Witnesses with knowledge of the facts supporting the quoted allegation from the
CAOQ are Tom Alo, David Barker, Craig Carlisle, unknown employees, officers and/or
.agents of the Designated Parties, including, but not limited fo, the San Diego Unified
Port District and Star & C.rescent and its corporate predecessors, successors,
subsidiaries and/or affiliates. -

SPECIAL INTERROGATORY NO. 3:

Identify all documents which relate to or support the contention in paragraph 1 of
the TCAOQ that “Star & Crescent Boat Company.‘.caused or permitted the discharge of
waste to the Shipyard Sediment Site resulting in the accumulation of waste in the

marine sediment.”

Cleanup Team Responses to S & C Rogs 7




®
o or otherwise obtained by the Cleanup Team subsequent to the date of this response.
These responses are provided without prejudice to the Cleanup Team’s right to
supplement these responses, or to use in this proceeding aﬁy testimonial, documentary,
or other form of evidence or facts yet to be discovered, unintentionally omitted, or within
® ,
the scope of the objections set forth herein.
Subject to and without waiving the preceding objectiotis, the Cleanup Team
responds as follows:
° .
SAR105417 Exponent, 2003
Military Paint. Web page last modified April | Global Security.org, 2005 -
27,2005. ' .
hitp:/iwww.globalsecurity.org/military/syste
® ms/ship/systems/paint.htm) )
SAR294642 . Peng et. al., 2003 .
SAR374265 RWQCB, 1972
SAR159479 SDUPD, 2004
U.S. EPA, 1997c: Profile of the U.S. EPA, 1997c
‘Shipbuilding and Repair Industry. EPA-
® 310-R-97-008. U.S. Environmental
Protection Agency, Office of Enforcement
and Compliance Assurance, Washington,
D.C. September 1997. Compliance
Assistance Web Page at
PY http:/imvww.epa.gov/compliance/resources/
publications/assistance/sectors/notebooks/
ship.html
Water Code section 13304
_ Water Code section 13050(k)
: ' . Water Code section 13050(1)
e 56268, 56270, 56714, 57292, 57462. Various documents on historical ;
occupancy, including Woodward-
Clyde, 1995 |
SAR374863 : Order No. 74-84, NPDES Permit |
: _ No. CA0107697
¢ SPEC|AL INTERROGATORY NO. 10: |
identify all facts in support of the contention in paragraph 5 of the TCAQ that
"Star.& Crescent is the corporate successor of and responsibleAfor the conditions of
® pollution or nuisance caused or permitied by San Diego Marine Construction Company.”
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RESPONSE TO INTERROGATORY NO. 10:

The Cleanup Team objects to this Interrogatory to the extent it requests
information protected by the attorney-client privilege, joint prosecution privilege,
common interest privilege, mediation privilege, official information privilége and/or
deliberative process privilege, and to the extent it requests information subject to the
work-product e)'temption, collectively referred to herein as the “privilege” or “privileged.”
The Cleanup Team contends that all communications excha-r'lged between it and its
counsel are privileged. The Cleanup Team objects to identifying or producing any and
all pfoducts of investigations or inquiry conducted by, or pursuant to the direction of
counsel, including, but not limited to, all products of investigation or inquiry prepared by
the Cleanup Team in-anticipation of this proceeding, based on the attorney-client
privilege éndlor the work-product doctrine. The Cleanup Team further objects to
_ providing information subject to or proteéted by any other privilege, including, but not
limifed to, setftlement communications, the joint prosecution privilege, the common
interest privilege, the mediation privilege, the official information privilege and/cr the
- deliberative process privilege. Inadvertént provision of privileged inforrnaﬁon shall not

constitute a waiver of said privileges. | |

The Cleanup Team further objects to this Interrogatory to the extent it purports to
impose any 'requirement or discovery obligation other than as set forth in Title 23 of the
California Code of Regulations, sections 648 et seq., the California Government Code,

. sections 11400 et seq. and/or applicable stipulations, agreements and/or orders
governing this proéeeding, including, but not limited to, the limitations on the proper
scope of discovery set forth in the 10.27.10 Order. The Cleanup Team further objects
to Star & Crescent's “INSTRUCTIONS® to the extent they purport to impose obligationé
on the Cleanup Team not specifically set forth in Title 23 of the Califorhia Code of
Regulations, sections 648 et seq the California Govemme_nt Coae. sections 11400 et

seq. and/or applicable stipulations, agreements and/or orders governing this

Cleanup Team Responses to S & C Rogs 21




proceeding.

The instant Cleanup and Abatement Order proceeding is ongoing, and the ’
Cleanup Team expects that additional evidence will be prdvided by the Designated
Parties hereto in accordance with governing statutes, regulations and applicable

' hearing procedures. While the Cleanup Team's response to each of these
Interrogatories ié based on a reasonable investigation and search for the information

requested as of this date, additional information and evidence may be made available to
or otherwise obtained by the Cleahup Team subsequent to the date of this response. |
These responses are providéd without prejudice to the Cleanup Team's right to
supprlement these responses, or to use in this proceeding any testimonial, documentary,
or other form of evidence or facts yet to be discovered, unintentionally omitted, or within
the scope of the objections sef forth herein.

| Subject to and without waiving the preceding objections, the Cleanup Team |
respohds as follows: the facts s.upporting the quoted allegation from the CAO are set |
forth in detail in the DTR in Chapters 5 and 6, Sections 5.3, 5.4, 5.5, 5.6, 6.7, 5.8, 6.3,
6.4, 6.5,6.6, 6.7, and 6.8, and will not'be repeated here.
SPECIAL INTERROGATORY NO. 11:

Identify all withesses with knowledge of all facts in support of the contention in

paragraph' 5 of the TCAO that “Star & Crescent is the corporate successor of and |
responsible for the conditions of pollution or nuisance caused or permitted by San Diego
Marine Construction Company.”

RESPONSE TO INTERROGATORY NO. 11:

Witnesses with knowledge of the fac;ts supporting the quoted allegatiori from tﬁe
~ CAO are David Barker, Craig Carlisle, unknown employees, officers and/or agents of
thé Designated Parties, including, but not limited to, the San Diego Unified Port District
and Star & Crescent and its éorporate predecessors, successors, subsidiaries and/or

affiliates.

Cleanup Team Respbnseé toS&CRogs . 22




ms/ship/systems/paint.hitm)

SAR294642 Peng et. al., 2003
SAR374265 RWQCB, 1972
SAR159479 SDUPD, 2004

'U.S. EPA, 1997c: Profile of the
Shipbuilding and Repair Industry. EPA-
310-R-97-008. U.S. Environmental
Protection Agency, Office of Enforcement
and Compliance Assurance, Washington,
D.C. September 1897. Compliance
Assistance Web Page at
http:/imww.epa.gov/compliance/resources/
publications/assistance/sectors/notebooks/
ship.htmi

U.S. EPA, 1997c

56268, 56270, 56714, 57292, 57462.

Various documents on historical
occupancy, including Woodward-
Clyde, 1995 ' ’

SAR374863

Order No. 74-84, NPDES Permit
No. CA0107697

Dated: January 4, 2010
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STAR & CRESCENT WRITTEN DISCOVERY RESPONSE VERIFICATION

|, David Barker, declare:

| am the Branch Chief of the Surface Waters Basins Branch and a Supervising
Water Resource Control Engineer at the California Regional Water Quality Control
Board, San Diego Region (San Diego Water Board). | am the designated manager of
the Cleanup Team for the San Diego Water Board's proceedings to consider the
development and issuance of a cleanup and abatement order for discharges of metals
and other poliutant wastes to San Diego Bay marine sediments and waters at a Site
referred to as the Shipyard Sediment Site. | am authorized tc make this verification on
behalf of the San Diego Water Board's Cleanup Team.

| have read the foregoing Regional Board Cleanup Team’'s Responses &
Objections to Designated Party Star & Crescent Boat Company’s First Set of Requests
for Production of Documents and Regional Board Cleanup Team's Responses &
Objections to Designated Party Star & Crescent Boat Company's First Set of Special
Interrogatories, and. know their contents. | am informed and believe that the matters
stated therein are true and on that ground certify or declare under penalty of perjury
under the laws of the State of California that the same are true and correct. -

Dated: January 4, 2010

Do) o Clor

David Barker

1

Cleanup Team’s Verification of Discovery Responses to Star & Crescent Boal Company
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looking at, it states that Star & Crescent Boat Company
is the corporate successor of and responsible for the
conditions of pollution and uses caused or permitted by
San Diego Marine Construction Company.

I'll ask you the same question: Do you know who
authored that statement of paragraph 57?

A. No.

Q. And again, do you know if there were any
documents presented to the Water Board that formed the
basis of that allegation?

7 A, No.

0. Other than the corporate successorship that's
alleged here in paragraph 5, are you personally aware of
any other basis on which Star & Crescent Boat Company
would be liable for the cleanup of this site, the

Shipyard Sediment Site?

A. I'm a little confused by the wording of the
question.
Q. Sorry. I can try and rephrase it.

In this particular paragraph, it states that
Star & Crescent Boat Company was the successor, corporate
successor, to San Diego Marine Construction Company and,
on that basis as a corporate successor, was responsible
for the conditions of the pollution and nuisance.

And what I'm asking is other than that basis,
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the corporate successorship of Star & Crescent, is there
an independent basis that you're aware of for which
Star & Crescent would be a responsible party for the
contamination?

A. Are you asking besides the fact that their

predecessors discharged waste into San Diego Bay? -

Q. Correct. That's exactly what I'm asking.
A. No.
Q. In this paragraph 5, it also mentions that

Star & Crescent.Investment Company transferred all of its
assets and liabilities to Star & Crescent, meaning,
presumably, the boat company.

Other than the one document that you've
described that may have discussed a stock trade, are you
aware of any documents that were relied upon by the
Water Board in stating that fact in the Tentative Cleanup
and Abatement Order?

A. No.

Q. You may have already answered this. But just
for clarification, have you seen any documents which
purport to evidence the transfer of all assets and
liabilities from Star & Crescent Investment Company to
Star & Crescent Boat Company?

A, No.

Q. You testified with Mr. Carlin earlier, I

Peterson Reporting, Video & Litigation Services
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I, ANNE M. ZARKOS, Certified Shorthand

Reportexr for the State of California, do hereby certify:

That the witness in the foregoing deposition was by me
first duly sworn to testify‘to the truth, the whole
truth and nothing but the truth in the foregoing cause;
that the deposition was taken by me in machine shorthand
and later transcribed into typewriting, under my
direction, and that the foregoing contains a true record

of the testimony of the witness.

A o
Dated: This a3 day of \—%‘ON\,\F-( . 20\

at San Diego, California.

e

Anne M. Zarkes} RPR, CRR
CSR No. 1309
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VIDEOTAPED DEPOSITION OF DAVID BARKER
Volume II, Pages 209 - 430
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March 2, 2011

Reported By: Anne M. Zarkos, RPR, CRR,
CSR No. 13095
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3:48 p.m.

* kK
EXAMINATION
BY MS. EVANS:
Q. Good afternoon, Mr. Barker, my name is

Sarah Evans, as I indicated off the record. Our office
represents Star & Crescent Boat Company, along with
Suzanne Varco who has been switching in and out with me
here. We're going to switch gears entirely and talk
about issues related just to our client, Star & Crescent
Becat Company.

A. All right.

Q. First, have you reviewed any documents related
to the corporate history of San Diego Marine Construction
Company?

A. Yes, I have. Documents that are in the
administrative record and some supplementary documents
that have been added. Also, the sections of the DTR that
address that, yes.

Q. So all the documents related to San Diego Marine
Construction Company you reviewed are either in the
administrative record, the supplemental record, or in
Exhibits 1 and 2.

A. That's correct, yes.

Q. How about documents relating to the corporate

Peterson Reporting, Video & Litigation Services

391




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25 .

history of Star & Crescent Boat Company as a division of
the San Diego Marine Construction Company?
A. As a division.

MR. CARRIGAN: Assumes facts not in evidence.
Go ahead.

THE WITNESS: I -- I've reviewed the findings
and conclusions in the DTR. I haven't looked at all of
the documents myself, personally.

BY MS. EVANS:

Q. Which ones have you personally looked at on that
topic?
A. Okay. The ones that were referenced in the

responses to the interrogatories, if I'm phrasing that
correctly.

Q. Any others?

A. No.

Q. Ckay. Have you looked at any additicnal
documents related to Star & Crescent Boat Company since

completing the discovery responses?

A. Neo, I have not.

Q. Do you have plans to do so?

A. I -- yes, I do have plans to -- to do that, yes.
Q. What types of plans do you have on that?

A. Types of plans to look at documents.

©

Why do you intend to look at additional

Peterson Reporting, Video & Litigation Services
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documents?

A, Just I have a crushing workload at the office.
I'm not always able to look at everything at the same
time. And -- but I eventually catch up with events.
Yeah.

Q. But nothing specific, no specific documents that
you haven't yet gotten a chance to review, but that you
intend to review related to Star & Crescent Boat Company?

A, That's correct.

Q. Who provided you the decuments that you did
review which are in the administrative records or in
Exhibits 1 and 27

A. The ones that are in the administrative record
were —-- were in the Regional Board files. And I reviewed
them as those documents were séanned. The other
documents, any documents that were attached to our
responses to the interrogatories were -- would have -- I
would have seen those.

Q. How about for Star & Crescent Investment
Company; have you seen any —- or have you reviewed any
documents related to its corporate history?

A. I don't believe so.

Q. Have you ever seen the Star & Creséent Boat
Company articles of incorporation from 197672

A. I —- I don't recall seeing that.

Peterson Reporting, Video & Litigation Services
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Q. How about any minutes of meetings for
Star & Crescent Boat Company?

A. I —- I don't recall that.

Q. How about any offers between Star & Crescent
Investment Company and Star & Crescent Boat Company?

A. Also, I don't recall that.

Q. So you don't recall reviewing any of those three
types of documents in preparing any -- Exhibits 1 or 2?
A. No. I don't recall that, no.

Q. And if we can turn to Exhibit 1 which is the
tentative order.

A. Okay.

0] If you'd go to page 2.

L, Exhibit 2, okay.

Q In that first paragraph, it indicates that
Star & Crescent and other discharging parties "caused or
permitted discharge of waste to Shipyard Sediment Site."

A, Right.

Q. Po you know who éuthored that statement as it
relates to Star & Crescent?

A. As it relates to Star & Crescent, legal -- I
guess legal counsel had investigated the change in
responsible parties that has occurred at the San Diego
Marine construction site, which is currently referred to

as the BAE site, that have occurred over the years. And
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based upon advice from counsel, after they reviewed the
various documents, that was added there, yeah.

Q. Do you have any understanding as to what the
basis of that statement is other than what legal counsel

has told you?

A. Just the statements that support that in the
DTR, I have some familiar -- familiarity with that, that

there was a -- a successor in interest covering the years
from, I believe it was 1914 to 1972, |

Q. When you say that, what do you mean by -- by
your familiarity with that successor in interest during
that time frame?

A. Just that I have reviewed the statements in the
DTR suppcrting this, the facts that are in the DTR. And
that's it.

Q. Other than the statements in the DTR that
support that, have you reviewed any other documents
related to that statement about the successor in interest

liability of Star & Crescent?

A. No, I have not, no.

Q. So you haven't reviewed any of fhe underlying
documents?

A. That's correct.

Q. So other than the statements in the DTR, you

don't know of any documents that support that statement

Peterson Reporting, Video & Litigation  Services
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in the tentative order that Star & Crescent Boat Company

caused.
MR. CARRIGAN: Asked and answered. Go ahead.
THE WITNESS: I -- I would just refer to
whatever responses we provided in the response to the
interrogatories on these issues.
BY MS. EVANS:

Q. Nothing else?

A. That's correct, from myself, yes.

Q. Do you know c¢f any witnesses who have
information about the statement that Star & Crescent
caused or permitted discharge of waste to the
Shipyard Sediment Site?

A. There are witnesses that have inspected the

Southwest Marine site and conducted inspections there

between the years of -~- that I'm aware of between 1970 --

the early 1970s that would have covered the period that

the DTR discusses that --

Q. Star & Crescent?
A. -- Star & Crescent had responsibility for the
site.

Q. And I think my gquestion is a little bit more

narrow.
Do those witnesses -- do you understand that

those witnesses have information that it was Star &
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Crescent Boat Company that did those discharges?

A. No, I do not know.

Q. Just they know about discharges that occurred?
A. Yes, that's correct.

Q. But not who was responsible for them?

A. Right.

Q. Do you know of any witnesses who have any

information about Star & Crescent Boat Company's
responsibility for those discharges referred to in the
tentative order?

A. I -- I know that -- that the —-- the lands were
leased from the Pert District, and the Port District had
knowledge about who the —- thelleases were issued to. So
that would be one group we would go to, to get that type
of infermation.

Q. Any other groups that you think might be
witnesses for that type of information?

A. I am not aware of any.

Q. I assume that your responses to those questions
would be the same as they relate to the information on
page 4 at paragraph 5 about Star & Creécent on Exhibit 1.
Oon page --

Four?
Of this cleanup order?

Yes.

o r 0 ¥
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A. Okay. Yes. The same type of --
Q. As far as ~- I should -- let me clarify that.
I assume your -- the basis for the statement
there on page 4 that Star & Crescent caused or permitted
the discharge of waste to be deposited where they were

discharged into San Diego Bay were the ones we've already

discussed?

A, Yes.

Q. And do you know who authored that statement on
page 47

A. On page 47
Q. Yes.
A. This finding was constructed with the advice of

legal cocunsel.

Q. Do you know who authored it? Was it legal
counsel?
A. I think it was a collaboration between legal

counsel and the technical staff.
Q. Were you involved in that collaboration?

L. Peripherally, yes.

Q. When you say "peripherally," what was your
involvement?
A. I'm kind of the supervisor of the Cleanup Teamn.

And so I had awareness that such a finding was being

developed and the basis for it.
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Q. And you're -- the basis for it, we've already
talked about, is the information that was in the
supplemental -- or I'm sorry —- in the administrative —-

A. Record.

Q. -- record.

A. And then the text that's written in the DTR
and -- and ~- yes, basically.

Q. Okay.

Later in that same paragraph on page 4, it says
that, "Star & Crescent Investment Company, formerly
San Diego Marine Construction Company, transferred all
assets and liability to Star & Crescent Boat Company."
Do you see that?

A. Okay. We're in finding --

Q. Five,

A. ~- five.

Q. Near the bottom?

A. Near the bottom.

Q. That's "Star & Crescent Investment Company
(formerly San Diego Marine Construction Company)" --

a. Okay.

Q. ~~ "transferred all of its assets and
liabilities to Star & Crescent."”

A, Right. Yes. |

Q. Whe drafted that statement?
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A. I -- I don't know the person. It was --

whatever was done there was done upon advice of legal

counsel who reviewed various corporate documents and

made --
Q. Did you review -- oh, go ahead.
A. ~-- made recommendations to us.
Q. Did you review those corporate documents when

discussing the recommendations?

A. When -- did I personally, no.

Q. Do you know what the basis is of the statement
that all assets and liabilities were transferred from
Star & Crescent Investment Company?

a. I guess just from a very general viewpoint that
I understood Star & Crescent was a successor in interest.
And -- but that's it.

Q. And that understanding is based upon information
we've just talked about?

A. Yes, exactly.

Q. And nothing else?

A. None that I'm aware of, no.

Q. Do you -- other than what we've discussed
regarding the Port District, do you know of any witnesses
who had information that would support the statement that
Star & Crescent Investment Company transferred all its

assets and liabilities?

400
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A. I'm not aware of any, no.

Q. Other than the alleged transfer of all of
Star & Crescent Investment Company's assets and
liabilities, are you aware of any other basis of
liability for Star & Crescent Boat Company here as a
discharging party?

A. I -- there could be, but I'm -- I'm not aware of
it.

Q. Were you involved in the decision to name Star &
Crescent as a responsible party in the tenta;ive order?

A. I was part of that decision process, yes.

Q. When you say you were part of it, how -- what
was your involvement?

A. Just -- it was -- some of our decision making
were decisions made by me. Others were kind of
consensus-based decisions that we all looked at a set of
facts and jointly decided.

Q. And how would you classify this decision to name
Star & Crescent Boat Company?

A. This was kind of a collaboration decision based

heavily upon advice from legal counsel.

Q. And was it based upon anything else?

A No.

Q. Who was involved in the collaborative decision?
A Well, it would have been myself, other

401
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Reporter for the State of California, do hereby certify:

That the witness in the foregoing deposition was by me
first duly sworn to testify to the truth, the whole
‘truth and nothing but the truth in the foregoing cause;
that the deposition was taken by me in machine shorthand
and later transcribed into typewriting, undexr my
diregtion,.and that the foregoing containg a true recoxd

of the testimony of the witnes§.
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A. Accounting.

Q. What was the university or school?
A, California State University at Los Angeles,

L.A. State.

Q What year was that?

A t12. .

Q Anything beyond that?

A CPA.

Q And when did you acquire that or obtain that?

A. *75, '74, scmething like that.

Q And are you still certified?

A Yes.

Q And is that in California?

A Yes.

6] Any other jurisdictions?

" a No.

Q. And can you describe for me, starting with the

present day and working -~ we'll work backwards a ways,

your present position and job responsibilities.

Al I'm the present of San Diego Harbor Excursions,
now known as Flagship Cruises & Events. And I've been in
that capacity for probably about 19 years, and I've been
with the company for over 20 years.

Prior to that, I was in Los Angeles and worked

for two or three different real estate developers as a
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BY MR. PATTERSON:

Q. Okay. I guess what I was asking is was it a
situation where you moved from that location to the
Convention Center location, or was it not lined up that
way?

A. There was a move. But it wasn't to the
Convention Center location. What I recall is us being,
in the late '80s, at a location which I think this is.
The move was from there to an office on Main Street in
San Diego not from Campbell Industries, then subseqgquently
moved to where we have today.

0. Okay. I appreciate the clarification.

On Exhibit No. 11, roughly pages 2 through 4 but
culminating on page 4, there's a description of the
original directors of Star & Crescent Boat Company
resigning and being replaced by new directors who are
identified on page 4 of the document. It's exhibit.-— I
did say 11? I'm sorry- Exhibit 7. My apologizes. I've
got two numbers working on my own.

MS. VARCO: Page No. 47?2

MR. PATTERSON: Correct.

MS. VARCO: Okay.

BY MR. PATTERSON:
Q. You'll see the list 0.J. Hall, Junior,

Leona Jackson, Stephen Carlstrom, Kenneth Beiriger.
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Do you know any of those individuals?

A. No.

Q. And do you know what, if any, relationship those
individuals had with San Diego Marine Construction
Company?

A, No.

Q. Do you know what, if any, relationship those
individuals had with Star & Crescent Investment Company?

A. No.

. And do any of those individuals have any current
ownership interest in the current Star & Crescent Boat
Company?

A. No.

Q. Do you know 1f at any point in time they had any
ownership interest in Star & Crescent Boat Company?

A. I do know, and they don't.

Q. On page 7 of that document, there's a
description of the offer from Star & Crescent Investment
Company. Are you familiar at all, generally, with the
nature of this transaction?

A, No.

Q. And having reviewed and had some guestions
asked, is it still your recollection that you don't
recall having seen this document before?

A. That's correct.
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of that transaction, meaning the stock transfer from

investment company to those individuals?

A. No.
Q. Do you know whether Star & Crescent Investment
Company -- going back to the transaction that was

described in Exhibit 7, do you know whether the Star &
Crescent Investment Company ever received anything in the
nature of consideration from Star & Crescent Boat Company

apart from the stock?

A. No.
0. Have you ever seen, apart from the document
we've marked as Exhibit 9 -- apart from the document

we've marked as Exhibit 9, have you seen any
documentation regarding the stock transfer from the
Star &.Crescent Investment Company to these individuals?

A, No.

Q. The reascon I ask in part is your interrogatory
response has a description of a promissory note and
valuation for the stock transfer. I haven't found any
documents regarding that. And I'm just wondering, do you
have any recollection as to having seen that number and,

if so, where it was found?

A. No, I do not.
Q. As far as the individuals who obtained the stock
in the company -- Stephen Carlstrom, Judy Hall and
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Janet Miles -- do you know any of those individuals?
A. No.
Q. Do yvou know whether Judy Hall is related to

0.Jd. Hall?»

A. No.
MR. PATTERSON: Why don't we take a five-minute
break.
MS. VARCO: Ckay.

(A recess was taken.)
BY MR. PATTERSON:
Q. I'm going to switch gears just slightly and
close a loop regarding the investment company.

In your response at the very end of the special

68

interrogatory response, Exhibit 3, there's a reference to

Star & Crescent Investment Company being dissolved in

1891. Do you see that reference?
A. Yes.
Q. Do you recall what the basis for th;t was?
‘
A, No.
Q. I1'l1l show you a document. This is Exhibit 10.

(Exhibit 10 was marked.)

BY MR, PATTERSON:

Q. This is a Certificate of Election to Wind Up and

Dissolve, and then the Certificate of Dissolution for

Star & Crescent Investment Company from 1991,
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Excursions were?
A. Yes, if you're referring to the people that are
in this document, these people.
MS. VARCO: He asked if you knew who the
stockholders were.
THE WITNESS: Before?
BY MR. PATTERSON:
0. I'm wondering at the point in time when there
was going to be the stock exchange or transfer as part of
the merger, who the shareholders of San Diego Harbor

Excursions were.

A. No.
Q. Do you know presently who the stockholders are?
A. Yes .,
MS. VARCO: Objection. Vague. For what entity?
MR. PATTERSON: For the current entity.

THE WITNESS: Yes.

MS. VARCO: Star & Crescent?

MR. PATTERSOCN: Star & Crescent, what he's
referred to dba as a few different entities incluaing, I
guess, Flagship.

BY MR. PATTERSON:

Q. Is the that the new entity?
A. Yes.
Q. Who are the shareholders?
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A. Arthur E. Engel, Herbert G. Engel, and
David Engel.

BY MR. PATTERSON:

. Okay. Art Engel, Dave Engel, and --
A. Herb Engel.
Q. Do you have any knowledge one way or the other

as to whether those are the same stockholders at the
point in time of this merger?
A. No.
Q. Do you have any information that one of them
became a stockholder at some point in time?
MS. VARCO: Objection, Vague.
THE WITNESS: One of them increased their ~-- one
of them took out a different shareholder that I didn't
name .

BY MR. PATTERSON:

Q. And who was that other shareholder?

A. William Johnston,.

Q; And did they replace them or just buy them ocut?
A. No. David Engel absocrbed his shares. They each

had the same ownership, seven and a half percent.
David Engel acguired his seven and a haif percent in the
last -- about three years ago.

Q. Prior to that, do you recall or are you aware of

any prior stockholders that existed?
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B, No.

Q. And what is the stock breakdown between those
three parties?

A. Art Engel is approximately 60 percent.
Herb Engel 25 percent, and David Engel, 15 percent.
There are fractional differences in those percentages.

Q. Sure. I guess what I was trying to get at a
little inartfully, did Art, Herb, or Dave acquire any
part of the company -- that's not the right -- let me try

this again.

To your knowledge was there any point in time
between 1986 and the present that either Art, Herb, -or
Dave were not shareholders?

A. No.
Q. And do you know whether any of the Engels had
any affiliation or connection with the San Diego Marine

Construction Company?

A. Say that again.
Q. Do you know whether any of the Engels -- Art,
Herb, or Dave -- had any connection or affiliation with

the San Diego Marine Construction Company while it was
cperating? |
aA. Yes, I do know. And they did not.
Q. And the same question for Star &_

Crescent Investment Company.
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A, Yes.

0. You know, and it's no?

A. Yes.

0. Got it. My fault for asking the gquestion that

way.

They never had any affiliation with Star &
Crescent Investment Company is what you're saying;
correct?

A. Correct.

Q. And prior to the stock purchase of Star &
Crescent Boat Company, did any of the Engels have any
affiliation or connection with Star & Crescent Boat
Company?

A. No.

Q. Do you have any information following the merger
described in Exhibit 15 that Star & Crescent Boat
Company's operations were conducted any differently than
they had been immediately prior to the merger?

A. I don't know how they were conducted prior to
the merger.

Q. You're not aware of it becoming a different type
of information, though, is what I'm asking.

MS. VARCO: Misstates the testimony.
BY MR. PATTERSON:

Q. I understand that you may not =-- yeah. I'm not
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Stephen Carlstrom. Do you remember that? You can pull

it out if you want to refresh your memory.

A. Sure. What page number?

Q. Page 4 of Exhibit 7, I think it was.

A Ckay.

Q It's a list of officers there; correct?
A Yes.

Q. And who are the officers listed?

A You want me to read them to you --

Q. Sure.

A, Hall, Jackson, Carlstrom, and Beiriger.

Q. And Mr. Carlstrom has been an owner of Star &

Crescent Boat Company, hasn't he?

110

A. I don't know.

Q. Well, you previously testified he had never been
an owner of the company. Now you're saying you're not
sure,

A, Because I den't know what company yocu're talking
about. I can tell you and represent that our company,

this gentleman and none of the people on that page have

ever been an owner. Nobody's ever been an owner in this

company except the three individuals I named. If you're

going back to a period of time before that, I don't know

what those people owned or what they had or who they

were,
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