
CORPORATION STATEMENT

If corporation answer the following

When Incorporated December 29 1977

Where incorporated Ca1ifornia

Is the corporation authorized to do business in

California Yes No

If so as of what date December 29 1977

The corporation is held Publicly

If publicly held how and where is the

Number of voting shares
______ ______

Number of nonvoting
shares

Number of shareholders

Value per share of Common Stock

n/a

Privately

stock traded

List the following

Authorized

10000

Issued Outstanding

2000 2000

Par 1.00

Book 1.00

Market .00

Furnish the name title address and the number of voting

and nonvoting shares of stock held byeach officer and

director and each shareholder owning more than 5% of any
class of stock

Robert Pate President 500shares

Rt Box 128 Mobile AL

William 11 Pate Jr Vice President 500 shares

Box 134 Pensacola FL 32591

Cooper Stevedoring Company Inc 1000 shares

Box 1566 Mobile AL 36601

1000G130
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CORPORATION STATEtENT

COOPER STEVEDORING COMPANY INC

If corporation answer the following

When incorporated October 1946

Where incorporated Alabama Mobile County

Is the corporation authorized to do business in
California Yes No

If so as of what date _________________

The corporation is held Publicly Privately

If publicly held hOW and where is the stock traded

List the following

Nuiber of voting shares

Nuiber of nonvoting
shares

Number of shareholders

Value per share of Coiuon stock

Par 1.00

Book 9.35 as of September 1977 unaudited

Market Substantial

Furnish the name title address and the number of votug
and nonvoting hares of stock held by each officer and
director and each shareholder owning nore than of any
class of stock
Ervin Cooper
Chairman of Board
Cooper Stevedoring Co
118 Royal
1102 Commerce Bldg
P.O Box 1566

Mobile Ala 36602

108000 shares 48000 shares

Authorized Issued OutstaudinR

400000 204000 204000

none none none

AngusR Cooper
President

Cooper Stevedoring
P.O Box 3424

New Orleans La
70177

David Cooper
Executive Vice Pres
Cooper tevedoring
118 Royal
1102 Commerce Bldg
P.O Box 1566
Mobile Ala 36602

48000
shares

1000t131
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FINANCIAL DATA

FINANCIAL STATEMENT

Attach complete report prepared in accordance with good accounting
practice reflecting your current financial condition The report
must include balance sheet and income statement You must be pre
pared to substantiate all information shown

Financial information shall be treated confidential except in any
litigation or arbitration proceedings between prospective lessee or
sublessee and District District may furnish this information to
another governmental agency requesting the information

attached

PROPOSED METHOD OF FINANCING DEVELOPMENT

New or additional development on District tidelands in excess of
$25000 shall be financed in the following manner

SPLI

10006132
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Post Office Bus 1566

Cable Address-COOPSTEV

CooPER STEVED0RING CoIPANY INC
Co.EGE UtLDINO lfOILE

Phone 205 -t323694

Twx 810 741-1909

STATEMENT OF ASSETS LIABILITIES

STEVEDORING OPERATIONS

SEPTEMBER 30 1977

CURRENT ASSETS

FIXED ASSETS

OTHER ASSETS

CURRENT LIABILITIES

LONG TERM NOTES

STOCKHOLDERS EQUITY

SALES

NINE MONTHS ENDED 9/30/77

EARNINGS BEFORE TAXES

NINE MONTHS ENDED 9/30/77

4592956

625715

494209

3554647

250358

907875

15912657

1103013

SEAL

COOPER STEVEDORING COMPANY INC

1OcI3

Powrs or OpERrxoN MOBILE PAsCAOOUL. NEW ORLEANS HousToi ST Louts LoNG Bca Los ANOELE5
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REFERENCES

List four persons or firms with whom you have conducted

business transactions during the past three years At

least two of the references named arc to have knowledge
of your debt payment history At least one reference
must be financial institution

REFERENCE No

Name Rodciers III

Firm kierican National Bank Trust Company

Title

Address

Telephone .205/433-0511

Nature and Magnitude of purchase sale loan
association etc

REFERENCE No

substantial relationship

business

Name Franklin King

Firm First National Bank of Mobile

Title

Address

Telephone 205/438-8319

Nature and magnitude of purchase sale loan business

association etc.-

substantial relationship

10006134

Chairman of.the Board and Chief Executive Officer

130 St Joseph Street

Mobile AL

Vice President

31 Royal Street

Mobile AL
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REFERENCE NO

Name Frank Smith

Firm Corrmercial Guaranty Bank of Mobile

Title Chairman of the Board Chief Executive Officer

Address 61 St Joseph St

Mobile AL

Telephone 205/432-8832

Nature and magnitude of purchase sale loan business

association etc
substantial relationship

REFERENCE NO

Name Richard McCook

Firm The Sumitomo Bank of California

Title Vice President and Manager

Address Box 110

Long Beach CA 90801

Telephone 213/432-0931

Nature and magnitude of purchase sale loan business

association etc

California operating accounts

-.7- 10006135
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METHOD OF OPEflATIOT

Describe your proposed operation on the Districts tide

lands Discuss any optional services and uses which you

will seek perElission to provide

PACO TERMINALS INC wishes to engage in stevedoring operations

and related services in the Port of San Diego

1OOO614i

-9-
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ESTIMATED CONSTRUCTION COST

Furnish detailed construction cost estimate for new or additional

development on tidelands that will cost in excess of $25000 Include

schedule of approximate dates that each significant improvement

is expected to be completed

none

Sp

-10-
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ESTIMATE OF GROSS RECEIPTS

Show your estimate of the expected average annual gross receipts to

be derived from each use or service and fdr each significant optional

use or service which you plan to provide This data will be used

by the District to analyze lease application or sublease consent

The time period covered should not be construed to represent the

term of lease or sublease that may be granted or consented to by

the District

During the first five operating years

During the second five operating years

spo

-11-
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EXPERIENCE STATEMENT

Enumerate in detail the duration and extent of your busi
ness experience with special emphasis upon experience with
business of the type which you propose to conduct on
tidelands Also state in detail the pertinent experience
of the persons who will be directly involved in develop
ment and management of the business

PACO TERMINALS INC operations on the tidelands will be

managed and developed by principals of Pate Stevedore Company

and Cooper Stevedoring Company Inc namely Robert Pate
William Pate Angus Cooper II and David Cooper

These two companies have been in the stevedoring business

for three generations and have operations in various ports

on the Atlantic Gulf and Pacific Coasts and the Mississippi

River Their expertise and the expertise of their staff

includes all types of cargohandling and terminal management

spu
1OOOf1
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OTHER INFORMATION

Please provide any other information which will be help
ful in evaluating your requests

iPŒo

-13-

CUT 003057
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N.m bar

Am.rICan Inititute of

Carttftsd PbIlC ACCOUnSlOtS

GARY EARLY
CERTIFIED PUBLIC ACCOUNTANT

Poat Office Boa Two Tw.rity-Sav.n

PENSACOLA FLORIOA 32591

T.l.ohonU 434-0211

M.mb.r
Florida Initltut of

Carlitl.d Public Accountants

January 18 1978

Mr William Garrett

Marine Operations Manager
Port of San Diego
San Diego CA

RE Mr William Pate Jr

Dear Mr Garrett

have been associated on business as well as personal

basis with the above captioned individual for period

of thirteen years

The purpose of this letter is to verify that Mr Pate has

net worth in excess of $500000.00 without including the

value of closely held corporate stocks

Per the clients request am not at this time submitting

Personal Financial Statements

Verytruly yours

SPO
1ooo1

EARLY

GEEfab
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GARY EARLY
CERTFIEO PUBLIC ACCOUNTANT

Pod Qffcs Box Two Twanty.5sYsn

PENSACOLA FLORIDA 32591

7.I.prlon 434-0211

Msmb.r
Am.rICafl InStitute of Florida institut of

CirtIfi.d Public Accountants C.rtifi Public Accountants

January 18 1978

Mr William Garrett
Marine Operations Manager
Port of San Diego
San Diego CA

RE Mr Robert Pate

Dear Mr Garrett

have been associated on business as well as personal

basis with the above captioned individual for period
of thirteen years

The purpose of this letter is to verify that Mr Pate has

net worth in excess of $500000.00 without including the

value of closely held corporate stocks

Per the clients request am not at this time submitting
Personal Financial Statements

Very truly yours

EARLY

GEE

100%152
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COOPER STEVEDORING CO1PANY LNc

CORPOR.TC OFFlC5 CDdMRCE 3UILOING MOBLLA.ABAA

DavcI C00 Cr

November 18 1983

PORT OF SAN IEG
Marine Operations

Depatmeflt

areions NOV 2_J
Port of San Diego

3165 Pacific Highway .n -taflVv71
San Diego California 92101

Dear Bill

Je at Cooper Stevedoring have enjoyed the fine

relationship we have had with the Port of San Diego

As you know Cooper Stevedoring and Pate Stevedore

have joint venture company named PACO Terminals

PACO is healthy thriving company in the Port of

San Diego and looks forward to bright future in

your Port As you also probably know Cooper Steve

doring has recently merged with Smith Son Inc

of New Orleans This will in no way nge our re
lationship with PACO It will mak PACO even stronger

through Cooper new strength

The union of Cooper Stevedoring and Smith

Son will certainly strengthen the position of all

affiliates These two companies have operated suc

cessfully since the early part of this century with

very similar management philosophies the highest

standards of service and hard earned highly prized

reputations for integrity The combination of Cooper

and Smith changes neither the management philosophy

nor the management itself The same holds true for

our joint venture with Pate in San Diego It provides

-stronger resources to continue our role in innovative

ness and leadership in the industry

am taking the liberty of enclosing recent news

releases concerning the merger along with brochures

on Smith and Cooper

hope this letter will answer any questions you

may have concerning the recent merger of Cooper Steve

daring and if you have any questions at all please dont

hesitate to call me

OFFCtS IN PRIMI AL U.S PORTS

105541
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Mr William Garrett

November 18 1983

Page Two

Cooper/T Smith through its joint venture in

PACO Terminals looks forward to many more years of

mutual cooperation and success in the Port of San

Diego We value your friendship

Sincerely

David Cooper

DJC/ph

Enclosures

1OO055

CUT 003062



COOPER CO INC

ournat i1nrnwm
AP40 COMMERCIAL s.

THE JOURNAL OF COMMERCE Monday November 14 1983

MARITIME BRIEFS

Stevedore

Merger

Completed
The merger of two major steve

donng companies Cooper Steve

doring Co Inc and Smith and Son

Inc has been completed with the

announcement that the new entity

will henceforth be known as Cooper
Smith Stevedoring according to

Angus Cooper chairman and chief

exeeutive officer

The merger was announced in

August The company has offices in 26

loeatiots on the Atlantre Gulf and

Pacific coasts as well as inland

waterways

By BILL MONGELLUZZO
JCjn14 ci Cc.e Siali

NEW ORLEANS Two large Gulf

Coast stevedoring firms Cooper Stevedor

ing Co Inc of Mobile and Smith and Son

Inc of New Orleans have agreed to merge

their corporations and subsidiaries

Although the details of the merged

company still must be worked out it has

been announced that the new firm will be

directed by an office of chairman

Angus Cooper is chief executive

officer of the office of chairman The office

also consisLs of James Smith president

and chief executive officer of Smith ana

Son and its subsidiary Crescent Towing

David Coopgr president and chief

executive officer of Cooper Stevedoring

and Lawrence Merrigan chief hriancial

officer

Both Cooper and Smith are family

run stevedoring firms founded more than

75 years ago on the Gulf Coast Both have

expanded operations throughout the 20th

century to number of ports

Cooper maintains operations
in 26 ports

on alt three U.S coasts and on the inland

waterways Cooper has 21 different s.aei

lite companies

Smith founded in New Orleans in

1885 also maintains operations in Baton

Rouge Houston Galveston Freepart Port

AFthur and Beaumont

In addition to their stevedoring ser

vices both firms perform midstream

loading of bulk vessels in the Ms.sisstppi

River During the U.S coal export boom of

1981 firms such as Cooper and Smith

rose to prominence in coat exports from

the Gulf Coast region As midstreamers

the operators also handle grain grain

products and ores

Both firms likewise handle heavy-lift

cargoes steel all types of general cargo

and containers Smiths subsidiary

Crescent Towing and Salvage Co. operates

tug service on the lower Mississippi River

and in Mobile

Company officials now are working to

finalize details of the operation of th

merged corporation Angus Cooper said

We look forward to joining forces with

Smith as it affords the opportunity for two

premier and soundly managed companies

in the maritime industry to join hands

1000 554

THE JOURNAL OF COMMERCE Tuesav August 16 1583 38

Two Big Stevedore Firms

In Gulf Announce Merger
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SAN DIEGO UNIFIED PORT DISTRICT

AGENDA SHEET
OATEz March 1978

SUBJECT Granting Lease to Paco Terminals Inc NO

FACTUAL BACKGROUND

The proposed lease to Paco Terminals Inc is summarized as

follows

Location 24th Street Marine Terminal see attached plat

Area 100000 sq ft

Use Receiving handling and storage of copper concentrate

and other commodities approved in writing by the

Port Director

Term 10/1/78-2/1/89 10 years months including

seven 1-year options

kent

Land

100000 sq ft l7 psfY $17000

Pavement

100000 sq ft psfY 5000/year

Supplemental Rent

Payment if any will be based upon multiplying

the applicable wharfage rate for copper concen

trate that will be in effect on each February

commencing 1979 times 137750 short tons less

actual tons of bulk cargo stevedored by Paco

across District marine facilities for each one-

year period of the lease

Not subject to rent adjustment

Next

Rent Review 4/1/81 CPI Adjustment

Paco Terminals Inc is newly formed California corporation

owned 25% by Robert Pate 25% by William Pate Jr and 50% by

Cooper Stevedoring Company Inc Cooper Stevedoring Company Inc is

family-owned corporation of Ervin Cooper Angus Cooper and

David Cooper The Pates and Coopers have been active for many

years in the stevedoring business throughout the Gulf states for three

generations They also have operations in various ports along the

Atlantic and Pacific coasts and the Missouri River

By separate agenda item staff is recommending that the District

enter into Terminal Operators Agreement with Paco to cover their

use of District facilities including the container crane This agree

ment is discussed in separate agenda sheet

ACTION TAKEN

CUT 003065



Page
March 1978

Subject Granting Lease to Paco Terminals Inc

FACTUAL BACKGROUND Continued

Amax Inc Amax major U.S extractor and processor of metals
has entered into contract with Mitsui to deliver to Japan minimum
of 137750 short tons per year of copper concentrate from Amaxs mines

in New Mexico Ainax has also entered into stevedoring contract with

Pace to handle the copper concentrate Paco has chosen the Port of

San Diego as its transpacific shipping point

Staff has reviewed the potential environmental consequences of

the required leasehold improvements and determined that they are

categorically exempted from the provisions of CEQA under Resources

Agency Guideline Section 15101 Class Existing Facilities the

operation. .of existing. .facilities mechanical equipment involving

negligible or no expansion or use beyond that of previously existing..
and Class 11 Accessory Structures .construction or placement of

minor structures accessory appurtenant to existing.. industrial..

facilities... and further that tenancy provisions have no effect on

the environment as per Section 15060

ANALYSIS

The Paco/Amax three-year contract coincides with the Ainax/Mitsui

contract It is for this reason the lease term is for an initial 3-

year 4-month period with seven additional 1-year options Amax and

Pace however believe that the Ainax/Mitsui contract will be extended

for one- to seven-year period

The lease and rent provisions of the lease meet Board policy

requirements The basic land rent 17 per square foot per year is

based upon the Board adopted industrial rental rates in the National

City area The per square foot per year rate is for District

installed paving and represents that rate required to amortize the

Districts investment in pavement

The supplemental rent is structured so that Pace must ship

minimum of 137750 short tons in of bulk commmodities across District

wharves or pay the District an additional rent based upon any short

fall This rent will be measured by multiplying the applicable

wharfage rate for copper concentrate at the beginning of each shipping

year starting February 1979 times the tonnage short fall This

special rental provision will induce Paco to make active use of the

lease premises and District-owned marine terminal facilities

The minimum tonnage requirement according to Paco will probably

be exceeded each year Their operations will add measurably to long
shoremen jobs and require an additional 12 to 24 ship calls year in

San Diego

Staff believes this proposed lease is in the interest of the Port

of San Diego It will add measurably to the maritime commerce of the

area

The lease agreement must be submitted to the Federal Maritime

Commission for their review The lease will become effective when the

Federal Maritime Commission determines that it is not subject to their

review or approves the lease

PORT DIRECTORS RECOMMENDATION

Adopt ordinance granting lease to Pace Terminals Inc

CUT 003066



SAN DIEGO UNIFIED PORT DISTRICT

TIDELAND LEASE
WTHN CORORATE L1UT OF 250 -17

1æfl1
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SAN DIEGO UNIFIED PORT DISTRICT

AGENDA SHEET
DATE Morch6LJ978

SUBJECT Terminal Operators Agreement with NO

PACO TERMINALS INC

FACTUAL BACKGROUND

By separate agenda item staff is recotninending that PACO TERMINALS be

granted lease on the 24th Street Marine Terminal in order to handle bulk

copper concentrate and other approved cousriodities In order for them to

make use of District owned facilities and operate properly on the Marine

Terminals facilities it is recoumiended that we enter into this agreement

with them

ANALYSIS

History of this newly formed California corporation has been provided

in the lease agenda Pate Stevedoring partner in this firm is well

versed in the handling of bulk copper concentrate in the Gulf area and

Cooper Stevedoring the other partner is already in business on the West

Coast The benefits of this agreement to the local waterfront community

will be many

They have executed the Agreement and provided the necessary Proof of

Insurance as directed by the District

The Agreement must be submitted to the Federal Maritime Commission For their review The

Agreement will become effective when the Federal Maritime Commission determines that it is Ot

subject to their review or approves the agreement

PORT DIRECTORS RECOMMENDATION

By resolution grant Terminal Operators Agreement to PACO TERMINALS

INC

ACONTAKEN1O
3/14/78 Res 78-94
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Paco Terminals Inc
2720 Terminal Street

National City California 92050

September 26 1979

California Regional Water Quality

Control Board San Diego Region

6134 Mission Gorge Road Suite 205

San Diego CA 92120

Attention Dave Barker

Subject National Pollutant Discharge Elimination System Application

for Perznit To Discharge Wastewater

Dear Mr Barker

Please find enclosed completed application for subject permit Rope

everything is canpieted satisfactorily

Also enclosed is our check no 190 the amount of $250.00 to cover

filing fees

Sincerely

Glenn Howell

Operations Manager

Gcrw

W4

J.TQ

fiB
COO0345
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STT CALIFQPMIA MUN 9RCW JR.

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

6154 Mission Gorge Road

Mail Suite 205/Enter Suite 106

San Diego California 92120

Telephone 714 2655114

December 1979

Hr Glenn Howell

Operations Manage
Paco Terminals Inc

Box 1584

National City California 92050

Dear Mr Howell

Re Adoption of Order No 7972

Enclosed is covy of Order No 7972 NPDES Permit No cAO107930 which was

adopted by this Regional Board on November 26 1979 to establish requirements

for the waste discharge from Paco Terminals Inc to San Diego Bay Compliance

with the requirements of Order No 7972 will involve considerable effort on

the part of Paco Terminals Inc Staff of this Regional Baard will be making

frequent inspections to ensure that compliance is achieved and cr111 be pleased

to work with you and assist you in any way possible at all times

Please note the enclosed monitoring progran required by Order No 7972

reports shall be furnished under penalty of perjury containing the required

information at he frequency designated in the monitoring program Failure to

submit the required monitoring reports consitutes violation of the Order

is misdemeanor under Division Chapter zticle Section 13268 of the

California Water Code

The monitoring data must be submitted on the enclosed form You should furnish

all information required to comoleta the form On receipt of the report we

will review it and transmit new blank form to be used for the next required

report with our acknowledgment and comments copy of our standard letter of

acknowledgment containing instructions for filling out the form is also enclosad

Please call Mr Michael McCann at the above number if you have any questoms

or if we can be of any assistance to you

Very truly yours

LEO NkRD 3tTRTMAN

Executive Office 000

Enclosures

cc EPA Permits Branch San Francisco

SWRCB Legal Division Sacranento
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5AM Dio LJMIIgo Pcr Drcr

INTER-STAFF COMMUNICATICN

Daze May 1979

To DON NAY Port Director

From WILLIAM GARRETT Manacer Marine Operations

Subjec Paco Terminals Water Quality Control Board

Reference is made to the letter you received from Mr Leonard Burtrnan

dated April 18 1979 and Mr Fines letter to Paco Teruiinals dated

April 23 1979

To update the present status of this problem please be advised that

Paw Terinais has contacted the San Diego Regional Water Quality

Control Board WQCB regarding this matter Paco is presently await

ing their response to request to visually check the areas in question

again and potentially avoid permit procedure

Respectfully

riFt

WILLIAM GARRETT

-i i._i

cc G.J Gallina

T.E Fine SAN DIEGO liIFiD
D.E Hil iman PORT DISTRICT

Property Department

SEJU

1OOO2O9

LPO coa 026
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CD -r __ CD

IASNO Li BERO-4 iELC TERM1NAsL

t714 291-3900 P.O Boa 4gB San Oi.o 92112

June 19 1979

Mr Leonard Burtrnan

Executive Officer

California Regional Water

Quality Control Board

6154 Mission Gorge Road Suite 205

..an iego C.JS yfl

SUBJECT NPDES Permit Application for

Copper Concentrate Operations

24th Street Marine Terminal

Dear Mr Burtrnan

This is in response to your June l5 1979 letter regarding application

for National Pollutant Discharge Elimination System NPDES permit for

copper concentrate loading operations by PACO Terminals at the Ports

24th Street Marine Terminal

Regarding the appropriateness of District initiation of the NPDES permit

application it seems clear from the EPAs Supplementary Instructions

for Standard Form Manufacturing and Commercial that where an activity

or wastewater system is owned by one person but leased to another person

for operation it is the responsibility of the operator to obtain the

permit

PACO Terminals is the operator of the copper concentrate loading activity

and under their existing lease agreement they are required by the

District to comply with all applicable antipollution regulations This

is standard procedure for all District tenants

If permit is required it seems appropriate that as the operator and

the applicant PACO Terminals should apply for the NPDES permit as

provided for in the Federal Water pollution Control Act as amended

Yours truly

DON NAY

Port Director

oo003
DLN/tc
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P-cc Termhcls
2720 Terminal Streer

National Ciry California 92050

November 26 1979

California Regional Water Quality

Control Board San Diego Region

6154 Mission Gorge Road Suite 205

San Diego CA 92120

Attention Leonard Burtman Executive Officer

Reference Water Pollution Control Plan

Dear Sir

The following will outline our Control Plan at 24th Street Terinals

as concerns the handling of copper concentrate ore

Protection of storm drains from run off These drains are covered

with water filtration material doublewrap to prevent any discharge

sanple of material enclosed

Stockpiles are covered with nylon reinforced polyethylene material

and held in place using rubber tires

N0 Stockpiles are located approxin.ately GO-70 from water line

When material is loaded onboard vessel we are using water trucks

for dust control to prevent blowing of material into the bay We use

20 40 SAVE-ALL TARPS made of net and nylon reinforced polyethylene

to prevent dropping material into the bay

When vessel completes lo24ing we use street sweepers brush water

to clean cutirn area

Sincerely

QQUO34

Glenn Howell

Operations Manager

GZ1crw

Li

LC44 Qd
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PAco TERMINALS INC

2720 Terminal Street
Port of San Diego

P.O Box 2026
Oflice 619 474-4623

National City CA 92050-0451
Telex l83I4

May 29 1986

Mr Willii Garrett

FORT OF SAN DIE

Boc 488

San Diego California 92112

Dear Bill

Several months ago we discussed the A.P.C.D reTaest that

we crppZ.y for Permit to Operate at the 24th Street Terminal

have enclosed copy of our Startup Authorization dated May

29 1986 As you can see they have placed total of eigth

conditions on us

All of these items have been for the past si years ond

will continue to be part of cur best rnonagement practices

would ask your assistance in enforcing Item No

will keep you advised regarding the issucmce of the

Permit to Operate

Sincerely yours

PACO TERMINALS INC

enn H. oweil

Vice President

aIR crw
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S.cTcrO 9150 Chesapeake Drive

San Diego CA 92123

185C
STARTUP AUTHORIZATION

7QThv4f 2vt
7-O 7-LIL2LM ç7 71444-1T7OAJ4

74

o1e6o 5/ A/7QA-T
cc Cn.P710 eF fl ACU.IrV en .eui...cPti

located at
2-70 7i21/AJæl S7T /j477Mf/4L

/5 /95 pursuant to Rule 21 of the Rules and Regulations of the Air Pollution

Control District subject to the following conditions

copy of this authorizztir shali be posted on or near the equipment for which operation is authorized

The undersigned ACD representative shall be notified as soon as the equipmnt is fully operational

donstructien and operitcn of subject equipment shall be in accordance

with all Information submitted to the District for the evaluation of

Application Ho 85010G

Only tfoht sealing clam shells shall be used to transfer capper concen

trate i.e. there shall be no leakage of copper concentrate from the clrn

seis urthg material transfer

Ystle e-iss4ons of copper concentrate frcm ships holds vehicular

trsffc peranent or Intermediate storage piles rail cars or other

euier n.olved the transfer of material shall not exceed shade

designated as Rlncelmann Number or such capacity as to obscure an

cservers view by 20 percent for more than three minutes In any consec

tve CO minute period

All storage piles shall be completely covered with tarps Intermediate or

transfer piles shall contain sufficient moisture to prevent dust or drift

from the piles

VehIcular traffic speed shall not exceed 25 miles per hour Nonprocess

related vehicular traffic shall be minimized

Access reac3 and yards shall be watered or otherwise treated to prevent

dust generated by plant mobile traffic from exceeding the emissions

standards of Rule 50

Only cooper concentrate as described In the September 1985 letter from

Ginn Howell to Crafç Andersen shall be stockpiled or otherwise processed

witn equipment included in this .ntbority to Conseruct

Access facilities and facilities for source testing as required by the Air

Follutcn Control District shall be provided when such testing is

perferiied by the District

Operation is authorized only for the purpose of

Shaking down testing and evaluating the equipment named above

Allowing operation until an APCD Permit to Operate has been issued

THIS IS NUT AN AUTHORIZATION TO EXCEED ANY APPLICABLE EMISSION STANDARD THIS AUTHORIZATION

IS SUEJECT TO CANCELLATION IF ANY EMISSION STANDARD OR CONDITION IS VIOLATED IF THERE ARE

fkNY QUESTIONS ABOUT THIS AUTHORIZATION PLEASE CONTACT THE UNDERSIGNED AT 565 57

Ooor
YELLOW Erguering

PlK Eniorcement

may operate4.

-7Mi1JsF

print Name

for SOMMERVILLE Air Poliuticn Control Officer
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TO David Barker Senior Engineer RWQCB

FROM Paco Terminals Inc

DATE February 18 1988

RE Pacos Preliminary Response to Staff Request for

Information Under Order No 8827

On February 1988 the California Regional Water Quality Control

Board San Diego Region issued the above referenced order which

required an Administrative Civil Liability ACL complaint be

issued against Paco Terminals Inc

In order to ascertain the appropriate civil monetary liability

that will be requested in the ACL Complaint pursuant to

California Water Code Sections 13323 et seq and Sections 1335

or 13385 the RWQCB staff has asked that Paco provide certain

information

STAFF REQUEST

specifically the staff request includes the following

The dates on which copper ore was loaded out of the

Paco Terminal facility for 1985 through the present

The last day that copper ore concentrate was stored at

the Paco facility

The number of days that copper was on site at the Paco

facility
--

The Best Management Practices employed by Paco to

prevent the discharge of -copper ore to San Diego Bay

PACOS REPLY

In reply to the staffs request Paco provides the following

Enclosed as Attachment to this paper is log

establishing the days on which copper ore was loaded out of the

Paco Terminal facilities As indicated herein the total number of

loading days is 66 ....

The last day that copper ore was at the Paco facility

was December 29 1986

Copper ore to the best of our knowledged was present

in varying amounts at the Paco facility at all times during 1985

through December 29 1986

Pacos Best Management Practices EMP for restricting

the release of copper ore to San Diego Bay are set out in

Attachment

oooo306
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PERIOD COVERED

The information we have provided covers the period from March

1985 through December 291986 We believe this appropriate for

two reasons First under California Code of Civil procedure

Section 338 an action commenced under the Porter Cologne Water

Quality Control Act Water Code shall be commenced within three

years from the date of discovery of the facts constituting

grounds for the complaint We understand that the ACL complaint

will be filed on or after March 1988 Second the copper was

last loadedout and cleaned up on December 29 1986

RAIN DAYS

The RWQCB staff has obtained rain fall information for San Diego

covering the period of 1985 1986 This information was

obtained from the U.S Department of Commerce National Oceanic

and Atmospheric Administration National Weather Service Sari

Diego Station however it is not clear that this station is an

accurate reflection of the amount of rain that fell at the Pace

facility in National City The staff has suggested that the

total number of days on which .1 of an inch or more of rain was

recorded are days of potential discharge of copper at the Pace

facility The total number of days between March 1985 and

December 29 1986 on which .1 of an inch of rain or more fell is

34

Pace believes that all rain days that occurred between December

20 1985 and December 29 1986 should not be included in the

total number of rain days involved in these calculations On

December 20 1985 Paco installed bolted steel storm drain cover

over all storm drains at the Paco facility In addition Paces

EMP of storing the stockpiled copper on slab that sloped

landward in line approximately 150 feet from the pierf ace

prevented copper concentrate from escaping into the Bay Further

there are no days during this time frame when .1 of an inch of

rain fell and at the same time loading operations were occurring

Therefore copper was not temporarily stored on the pierface side

of the facility during these rain days

The total number of days with .1 of an inch or more of rain fall

between March 1985 and December 20 1985 is 14 Paco believes

that this is the maximum number of days to assess for purposes of

the ACE calculations

Paco believes that the use of .1 of an inch as criteria for

determining when discharge of copper occurred is inappropriate

We know of no standard or established guidelines which supports

the use of .1 of an inch Minimally an accumulation of .2 of

CUT 003086



an inch or more seems to be necessary to produce the quantity of

rain that would accumulate and/or carry the copper ore into the

storm drain Applying the standard .2 of an inch would result in

total of rain days on which discharges may have occurred at

the Paco facility

Rain totaling .2 of an inch or more occurred on two days during
which copper ore loading operations were taking place i.e
March 27 and April 17 1985 It is appropriate to reduce the

total number of days of loading operations by two because these

were also rain days This leaves balance of 66 days on which

loading operations occurred The statutory requirement of

assessing liability for each day in which discharge occurred

precludes doubling of the fine for purposes of assessing

penalty under Section 13350 or 13385 In addition Section 13385

provides that single operational upset shall be treated as

single violation

POTENTIAL DAYS OF DISCHARGE

Paco believes that during the relevant time frame the total

number of days during which copper ore was loaded is 66 and
the total number of days when .2 of an inch of rain fell is

The maximum total number of days on which dischare may have

occurred is 74

There are many variables which contribute to conclusion that no

discharge occurred on some of these days For example the EMP

activities include restricted storage and loadout placement of

the copper watering of the copper as it was being loaded and
immediate cleanup of copper residue by use of equipment and

manual labor These efforts increased production time and costs

and were continually maintained by Paco We believe these

factors justify reduction in the total number of days of

possible discharge We would appreciate the opportunity to

discuss this matter with the staff prior to the ACL Complaint

being issued

CIVIL LIABILITY SHOULD BE DETERMINED PURSUANT TO WATER CODE

SECTION 13350

Paco questions the appropriateness of applying Section 13385 for

establishing civil liability in this case The alleged

discharges necessarily occurred prior to the enactment of this

statute which went into effect on February 1988 Since there

is no provision including retroactive provisions in this statute
Paco believes that it is inappropriate to apply the terms of this

statute to its case Thus for purposes of discussing the amount

of any civil liability we will focus our comments on the

provisions of Section 13350 of the Water Code

0000308
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CRITERIA FOR DETERMINING THE AMOUNT OF ADMINISTRATIVE CIVIL

LIABILITY UNDER SECTION 13350

California Water Code Section 13327 provides that the regional
board in determining the amount of civil liability as established

in Section 13350 shall take into consideration the nature

circumstances extent and gravity of the violation or

violations and whether the discharge is susceptible to cleanup

or abatement

The Board has not been able to demonstrate any current or

existing harm that is resulting from the presence of copper in

the vicinity of the 24th Street Terminal Rather the concern is

prospective one Indeed this lack of harm may justify leaving

the copper in its present location However the Board has

determined that cleanup and abatement action is appropriate

Accomplishing the cleanup and abatement of the 24th Street

facility will necessitate the expenditure of considerable but
as yet undetermined amount of money The costs of this cleanup

must be considered before administrative civil liability is

assessed

Section 13327 requires that the regional board consider with

respect to the violator the ability to pay and the effect on the

ability of the company to continue in business Paco has

indicated on numerous occasions that it has only finite economic

resources The company believes that the best use of these

resources would be to apply them to any cleanup and abatement

effort as opposed to civil liability assessments The company
would like to accomplish the appropriate environmental resolution

of this matter and continue on with its stevedoring business

The monetary amount of the ACL assessment will be critical in

determining what monies are available to accomplish the cleanup

and whether Paco can survive these expenses

NO WAIVER

The fact that Paco has provided this letter and related

information is not meant to be construed as an admission of

liability or responsibility on the part of Paco for the discharge
of copper concentrate to San Diego Bay Nor can this

communication be construed as limitation or waiver of any

rights or legal arguments which the company may have concerning

this matter

CONCLUSION

The company wishes to comply and cooperate in good faith with the

staffs requirements in order to accomplish an ACL resolution

Likewise the company wants to work with the Board to accomplish

the cleanup and abatement resolution as soon as possible The

company appreciates the Boards continuing cooperation in these

matters

Attachments ooOo3O47
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PACO VESSEL LOADING DATES

OR COPPER ORE

VESSEL

Saint Nicolas

Sanko Dignity

Luzon

Sunny Island

Golden Rose

Sanko Sapphire

Sanko Platanus

Scar.ett Carrier

Hoerda

Glorious Spica

Paramount

LOADING DATES IN 1985

3/27_ 3/28

4/l4 4/17

4/30 5/1

5/9 5/10

7/8 7/9

7/10 7/12

8/24 8/27

9/23 9/26

10/8 10/9

12/19 12/20

12/26 1/28

TOTAL

TOTAL 1985 30

Days on which .2 of an inch or more of rain fell

Attachment
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PACO VESSEL LOADING DATES

FOR COPPER ORE

VESSEL

Hoegh Dyke

Sanko Peace

Sanko Stare

Paramount

Sanko prelude

Hakuko Maru

Seiwa Maru

Bright Skies

Seika Maru

Zhao Yang Hai

Sanko Lily

Atlantic Hero

Geiko Humanity

Bleu Taurus

Gazania

LOADING DATES IN 1986

1/9 1/12

1/22 1/23

1/24 1/25

2/17 2/19

3/17 3/18

4/23 4/25

5/28 5/30

7/6 7/7

7/14 7/16

8/19 8/20

8/27 8/29

10/27 10/28

11/12 11/13

12/11 12/12

12/28 12/29

TOTAL

Totals for 1985 and 1986

Minus two rain days

Attachment
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CLEANUP AND ABATEMENT
ORDER NO 8591

The Water Pollution Control Plan for PACO Terminals Inc
identifies the following measures to be taken to prevent the

discharge of copper concentrate ore into San Diego Bay

The storage pad at Berth Four 24th Street Terminal is

constructed in such manner that the pad slopes landward in

line approximately 150 feet from the pierface Concentrates

once removed from the railcars will be stored in stockpiles

behind the slopeline which will be clearly identified This will

eliminate the possibility of any run off of concentrates over the

pierface into the bay By placing the concentrates greater

distance from the bay the possibility of concentrate being blown

into the bay will be further reduced

By storing the concentrate as described in paragraph all

run off water from the stockpiled concentrates will flow landward

and will be contained in the storage pad area Storm drains on

the pad will be sealed and closed with the exception of twelve

inch riser pipe the open end of which will be covered with

polyester filtration cloth This type of drainage system will

allow water to flow into the storm drain only after it has

reached sufficient depth to allow settling of the concentrates

The filtration cloth will further reduce the possibility of

discharge of contaminants

Concentrates will only be placed on the shipside of the

slopeline during actual loading operation as the concentrates are

being place on board ship It is expected that there will be

maximum of five working days per month during which the

concentrates would be placed on the shipside of the slopeline
At all other times the concentrates will be stored on the

landside of the slopeline

At no time will concentrates be stored or placed within 20

feet of the pierface This 20 foot safety zone will ensure that

concentrates are kept back from the pierface to eliminate the

possibility of spillage into the bay as concentrates are being

handled on the dock This safety zone will be clearly

identified

Concentrates once unloaded and stockpiled at the facility

will be completely covered with nylon reinforced polyethylene

tarps which will be held in place by rubber ties Tarps will be

positioned and secured to prevent any blowing of the stockpiled

concentrates The tarps will remain over the concentrates at all

times and will only be removed immediately before vessel loading

Once tarps are removed from the concentrate in preparation

for loading and at all times during the loading
operation1$

ooJo3OP7O
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Industries Inc will maintain on hand manned 3000 gallon

water truck This truck is capable of spraying 40 foot wide

path of water and will constantly patrol the entire dock area
spraying water as frequently as necessary to wet down the

concentrates thereby preventing it from being blown by the wind

Spraying of water on the shipside of the slopeline will be in the

minimum amounts necessary to prevent blowing of concentrates In

no event will amounts of water be added to concentrates in this

area which will permit run off into the bay

During loading operations concentrates will be released

from the clam bucket in to the ships hold in such manner that

concentrates will not be spilled into the water

At the completion of loading concentrates on board ship any

concentrate residue remaining on the dock will be immediately

cleaned up with front end loaders and by hand with shovels and

brooms There will be an emphasis on manual labor shovels and

brooms in cleanup operations since this is the most thorough

cleanup method In no event will water be used to clean

concentrate residue from the storage pad on the ship side of the

slopeline Any remaining concentrates will be stockpiled
landside of the slopeline and placed under the tarps as described

above

00003011

Attachment
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SAM DIEGO UNIFIEG 0T Dsrpcr

INTER-STAFF COMMUNICATION

Dace December 1986

To GABRIEL GALLINA Assistant Port Director

From WILLIAM GARRETT Manager Marine Operations

Street Marine Terminal

Regarding our upcoming meeting on wednesday December 10 1986 at 200 P.M. witn Mr

Glenn Howell of PACO and Mr Richard Murray of Cooper Smith Executive Vice President

the following information is provided

This is year month lease commencing October 1978 and expiring January 31 1982

with seven oneyear options to renew Total term would be through January 31 1989 if all

options were renewed

Besides their basic rental on the lease they have minimum tonnage requirement to meet

of 124740 metric tons per-leaseyear Appropriate wharfage would be charged if the minimum

was not met

The following is listing of their tonnages since they have started

As you can see they fell short of the minimum tonnage in the lease year ending January 31

1984 all other years were well in excess

With tharriva1 of two vessel during this month they will completely deplete their inventory

of Copper Concentrate with no further shipments planned It is their intent to totally clean

thedock area of all Concentrate after the second vessel leaves

At least for the 1987 time frame they are looking at possible spot shipments only with regard

to Copper exports

1st year ending 1/31/80 148785.35 M/T

2nd year ending 1/31/81 259544.91 M/T

3rd year ending 1/31/82 541086.99 M/T

4th year ending 1/31/83 456227.38 M/T

5th year ending 1/31/84 105244.95 M/T

6th year ending 1/31/85 196804.00 M/T

7th year ending 1/31/86 290277.22 M/T

NEOBYWILLIAMJ.GRE.JI
WILLIAM GARRETT

UPD fORM 026
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SAN DuGo UNIc PORr

INTER-STAFF COMMUNICATION

Dare February 1987

To DIRK MATHIASEN Associate Property Manager Property Department

From
WILLIAM GARRETT Manager Marine Operations

PACO Terminals Inc Lease 24th Street Marine Terminal

Reference is made to your request regarding the tonnage shipped by PACO during

their lease year ending January 31 1987 You will note the tonnage figures have

been converted to metric per our Tariff No 1-F

Tonnage Requirement Under The Lease 137500 SIT

Metric Equivalent 124740 M/T

total of twelve 12 vessels handled 197790.52 metric tons during the

above-referenced period

C..
WLLIAM RREU

WILLIAM GARRETT

Copy to Gallina

UPO FORM 026
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report to
February 23 1978

THE BOARD OF PORT COMMISSIONER

subject MAJOR lEW CARGO FOR 24TH STREET

Earlier this year the Board was advised that serious interest

from large organization had been shown in shipping copper concentrates

to the Orient via the 24th Street Marine Terminal This evolution

involves the transportation of copper ore concentrates to the 24th Street

Terminal by open gondola car the discharge of that heavy material to

paved open storage and the transportation by large skip-loaders to

position on the apron beneath the container crane This latter movement

is accomplished of course only when ship is on berth The container

crane will be fitted with bucket which will transport the material from

the apron into the vessels holds large metal plate will be placed on

the apron to contain the granular material during the transfer

The Port staff has been working on this movement which is now

estimated to consist of not less than 125 000 tons per year This material

is quite valuable- -at $800 per ton the total shipment per year would have

value of $100 million The evolution will require great number of

longshoremen man hours for all of its phases The 125 000-ton per amiuin

figure may also be exceeded

The location which has been selected for the storage of this

material is that part of the container yard most adjacent to the scrap iron

storage operation This will maintain good capability to handle containers

with ease on the remainder of the presently paved area No dislocations

of any current operations are expected The longshorementS activity at

the 24th Street area will increase dramatically with the commencement of

this operation

Representatives of the shipping organization have been in San Diego

this week arid have been advised that it will be necessary for the lease and

the terminal operators agreement to be approved by the Federal Maritime

Commission before this operation can start They are quite anxious to get

moving with the shipments
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Board of Port Commissioners -2- February 23 1978

The cargo is presently moving from Arizona to Gulf port and

then to Japan

The arrangement contemplated is four-year lease with several

oneyear options on the part of the shipper The lease will provide that

the company will pay rental for the use of the improved property plus

wharfage of 50 per ton on minimum of 125 000 tons per year whether

or not that amount is shipped Financially the arrangementwill be of

significance to the Port From the employment standpoint it should be

even more beneficial to the community

We are prepared to recommend to the Board of Port Commissioners

the granting of lease and the execution of terminal operators agreement

for this operation Appropriate agenda sheets and further details will be

provided at an early meeting--probably March

DON NAY
Fort Director

DLNmrs
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STATE OF CALIFORNIA

REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

Certified

Copy

ui

zj

-4

PUBLIC BEARING

TO CONSIDER AMENDMENT OF CLEANUP AND ABATEMENT
ORDER 85-91 TO INCLUDE SAN DIEGO UNIFIED PORT DISTRICT

AS RESPONSIBLE PARTY FOR COMPLYING WITH CLEANUP
AND ABATEMENT ORDER 85-91

TRANSCRIPT OF PROCEEDINGS

SAN DIEGO CALIFORNIA

FEBRUARY 27 1989

REPORTED BY LEONARD DANIELS CSR NO 3376

LUCAS BRIANDI LEWIS VAN DEUSEN
SUITE 705 CHAMBER BUILDING 110 WEST STREET

SAN DIEGO CALIFORNIA 92101

619 2394151
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CHAIRMAN FOLEY ITEM NUMBER 14 THE PUBLIC

HEARING WHICH IS CONTINUED FROM THE JANUARY 23RD MEETING

ID LIKE TO MENTION ON ITEM NUMBER 14 THIS IS

CONTINUATION ILL DISPENSE WITH READING ALL THE PREAMBLE

TO PUBLIC HEARING EXCEPT THAT ID LIKE TO ADDRESS --

MR DELANEY MR CHAIRMAN IF COULD

INTERRUPT FOR ONE MINUTE THE HEARING WAS CLOSED AT THE

LAST MEETING AND IT WAS -- WRITTEN RECORD WAS HELD OPEN FOR

PERIOD OF 15 DAYS STAFF IS RECOMMENDING THAT WE REOPEN

10 THE PUBLIC HEARING THIS MORNING THE RECORD SHOULD SHOW IT

11 ISNT CONTINUATION BUT REOPENING THE PUBLIC HEARING

12 MRS STOCKWELL WHAT IS THE STAFFS REASONING

13 FOR THAT PLEASE

14 MR DELANEY IM SORRY

15 MRS STOCKWELL WHAT IS THE STAFFS REASONING

16 FOR REOPENING

17 MR DELANEY RECOMMENDATION OF OUR STAFF

18 COUNSEL IS THAT WE REOPEN THE HEARING TO GIVE EACH PARTY

19 SPECIFIED PERIOD OF TIME TO PRESENT SAY 15 MINUTES TO

20 PRESENT THEIR SIDE OF THE ARGUMENTS AND THEN FIVE MINUTE

21 REBUTTAL PERIOD TO ALLOW OTHERS TO TESTIFY

22 THE HEARING WAS CLOSED LAST TIME AFTER ONLY THE TWO

23 PRINCIPAL PARTIES WERE ALLOWED TO TESTIFY AND WE DIDNT

24 HAVE AN OPPORTUNITY TO LET ANYONE ELSE THAT MAY HAVE WISHED

25 TO TESTIFY TO DO SO AT THAT HEARING SO WE FEEL THAT WE
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HAVE TO REOPEN AT LEAST FOR THAT

MRS STOCKWELL THOUGHT THATS WHAT THE 15

DAYS WAS FOR THAT NOT ONLY THE TWO PARTIES INVOLVED BUT

ANYONE ELSE COULD SUBMIT WRITTEN COMMENTS WITHIN THOSE 15

DAYS

MS VASSEY WELL FOR ONE THING MEMBERS OF

THE PUBLIC DO HAVE RIGHT TO PRESENT NOT ONLY WRITTEN BUT

ORAL COMMENTS AT HEARING MY PRINCIPAL REASON FOR

RECOMMENDING REOPENING THE HEARING WAS THAT THE PARTIES

10 THE PRINCIPAL PARTIES DID NOT HAVE THE OPPORTUNITY FOR

11 EXAMPLE TO CROSS-EXAMINE WHICH IS IMPORTANT AND IN

12 ADDITION THERE WAS SOME CONFUSION ABOUT WHETHER THE RECORD

13 WAS HELD OPEN STRICTLY FOR ORAL ARGUMENT OR FOR ACTUAL

14 EVIDENTIARY TYPES OF MATERIALS AND MR LORI4AN HAS ARGUED

15 STRENUOUSLY THAT IT WOULD BE DENIAL OF HIS DUE PROCESS

16 RIGHTS IF HE WAS NOT ALLOWED TO REBUT ADDITIONAL EVIDENCE

17 INTRODUCED BY THE PORT DISTRICT AND RATHER THAN GET INTO

18 BIG DISPUTE ABOUT THAT WOULD RECOMMEND REOPENING FOR

19 SHORT PERIOD OF TIME TO LET THE PARTIES WRAP UP THEIR

20 CASES

21 MR LORMAN MR CHAI RMAN JOHN LORMAN FOR

22 PACO DO NOT HAVE NOTWITHSTANDING THAT LETTER SINCE

23 WORKED MY MAY THROUGH PLANNING FOR TODAY ANY ADDITIONAL

24 WITNESSES WANT TO INTRODUCE SEE JAY POWELL HERE

25 THERE MAY BE SOME PUBLIC TESTIMONY BUT DONT ON MY
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BEHALF HAVE ANYTHING OTHER THAN SUMMARY TYPE

PRESENTATION AND DEPENDING ON WHAT THE PORT DOES

DEPENDING WHAT THE RULING IS IF THEY PUT ON WITNESSES

WOULD RESERVE THE RIGHT TO CROSS-EXAMINE THOSE WITNESSES

BUT DONT HAVE ANY WITNESSES TO PUT ON TODAY MYSELF

CHAIRMAN FOLEY OKAY IS THERE

REPRESENTATIVE FROM THE PORT DISTRICT THAT WISHES TO MAKE

COMMENTS ON ORGANIZATION OF THE HEARING IF WE REOPEN IT

DO YOU HAVE ADDITIONAL WITNESSES SIR

10 MR HOPKINS HAVE ADDITIONAL WITNESSES

11 HERE

12 CHAIRMAN FOLEY HOW MANY

13 MR HOPKINS HAVE TWO PEOPLE HERE BUT THEY

14 ARE HERE ONLY BECAUSE RECEIVED NOTICE ON FRIDAY THAT THIS

15 HEARING WAS BEING REOPENED AND THAT WE HAD BETTER GET OUR

16 ACTS TOGETHER AND GET DOWN HERE IT WAS OUR UNDERSTANDING

17 THAT THE HEARING WAS CLOSED AS OF FEBRUARY 7TH AND WE ARE

18 PREPARED TO STAND ON THE RECORD OF THAT HEARING UNLESS THIS

19 BOARD THINKS THAT THERES SOME PROBLEM WITH THE EVIDENCE

20 THAT THE PORT DISTRICT HAS SUBMITTED

21 ALSO MR FURLEY AND MR HUTTON ARE HERE IF THE PORT

22 DISTRICT HAS ANY -- IM SORRY -- IF THIS BOARD HAS ANY

23 QUESTIONS OF THEM ABOUT ANY OF THESE MATTERS

24 MS VASSEY IN LIGHT OF THE PARTIES

25 STATEMENTS PERHAPS WE COULD REOPEN IT SIMPLY TO ALLOW
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MEMBERS OF THE PUBLIC TO MAKE STATEMENTS

CHAIRMAN FOLEY THAT DID NOT HAVE AN

OPPORTUNITY AT THE LAST HEARING AND THEN CLOSE THE HEARING

WEVE RECEIVED -- HAS EVERY BOARD MEMBER RECEIVED THE INPUT

FROM BOTH MR LORMAN AND THE PORT DISTRICT FURNISHED US

PRIOR TO THE 15TH THEY WERE MAILED OUT

OKAY WELL THEN WHAT WELL DO TODAY IS WELL

REOPEN THE HEARING FOR PURPOSES OF RECEIVING TESTIMONY FROM

INTERESTED PARTIES OTHER INTERESTED PARTIES THAN THE

CLAIMANTS AND SO FORTH AND WELL GO AHEAD AND ALLOW

11 LIMIT OF 10 MINUTES AT THE MAXIMUM FOR THAT PERSON OR

12 INDIVIDUAL WELL CONCLUDE THE HEARING AND THEN WELL

13 ALLOW DISCUSSION FROM MEMBERS IS THAT ACCEPTABLE TO THE

14 BOARD

15 MS FORSTER YES

16 CHAIRMAN FOLEY OKAY ALL RIGHT LET ME

17 POINT OUT THAT ANY PERSON TESTIFYING ON THIS MATTER WILL

18 STATE HIS NAME ADDRESS AND WHOM THEY OR HE OR SHE

19 REPRESENTS WE MAY ASK QUESTIONS AT ANY TIME THEY MAY BE

20 CROSSEXAMINED AND IM GOING TO ASK ANYONE WHO INTENDS TO

21 TESTIFY TO PLEASE TAKE THE OATH AT THIS POINT IN TIME

22 ALL WITNESSES SEVERALLY SWORN

23 CHAIRMAN FOLEY THANK YOU VERY MUCH MEMBERS

24 OF THE PUBLIC DONT HAVE ANY SLIPS SO YOULL HAVE TO

25 INTRODUCE YOURSELVES
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MR POWELL THANK YOU MR CHAIRMAN DID

SUBMIT SLIP PUT THE WRONG AGENDA ITEM DOWN DO

HAVE STATEMENT ID LIKE TO DISTRIBUTE AND IT WILL BE

BRIEF WILL NOT TAKE MUCH TIME OF THE BOARD HERE THIS

MORNING

WE BASICALLY -- MY NAME IS JAY POWELL AND IM

REPRESENTING THE ENVIRONMENTAL HEALTH COALITION 1844

FOURTH AVENUE WERE NOT HERE TO TAKE SIDES BUT WE DO

WANT TO SEE THAT THE REAL PROBLEM THE POLLUTION OF SAN

10 DIEGO BAY IS DEALT WITH EFFECTIVELY AND FOR US THE ISSUES

11 ARE WHAT WILL GET THE CLEANUP UNDERWAY AND COMPLETED AND

12 WHAT WILL PREVENT FURTHER DISCHARGES INTO THE BAY FROM THE

13 SITE

14 WHILE PACO HAS DUTIFULLY REPORTED AS CONDITION BY

15 THIS BOARD STORM DRAIN APPEARS TO BE DISCHARGING COPPER

16 THERE SPILL HAS BEEN NO ACTUAL CLEANUP OF THE AREA OR THE

17 LOADING AREA THAT DISCHARGES OF COPPER TO THE BAY WERE

18 OCCURRING TO THE BAY WAS EVIDENT EARLY IN THE OPERATION OF

19 THIS FACILITY AND OUR RECORDS SHOW THAT THE MUSSEL WATCH

20 PROGRAM RECORDED EXCESSIVE CONCENTRATIONS OF COPPER IN 83

21 WHILE THE REGIONAL BOARD COMMENCED SOME CORRECTIVE

22 ACTIONS IN 1984 THE PERMIT WAS RENEWED THE COPPER IS

23 STILL IN THE BAY AND WE SEE NO DEFINITIVE DATES SET FOR ITS

24 REMOVAL THIS IS FIVE YEARS WITHOUT GRAIN OF COPPER

25 REMOVED FROM THE BAY
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THE STAFF HAS VERY THOROUGHLY ANALYZED COMPLEX

CASE AND WE BELIEVE THEIR ANALYSIS AND RECOMMENDED FINDINGS

ACCURATELY SET FORTH THE FACTS WE DO HAVE ONE CONCERN

WITH THE ANALYSIS REGARDING LEGAL RESPONSIBILITY OF THE

PORT DISTRICT TO QUOTE PROTECT THE ENVIRONMENT

STAFF COUNSEL STATES THAT THE PORT DISTRICT IS

PRIMARILY ENGAGED IN COMMERCIAL ENTERPRISE THE PORT

DISTRICT ALSO HAS THE STATUTORY RESPONSIBILITY TO PROMOTE

OTHER ACTIVITIES ON THE BAY REQUIRING THAT IT PROTECT THE

10 ENVIRONMENT WHILE WE DO NOT BELIEVE THAT EXPLANATION THE

11 CONCLUSION OF THE -- WE WOULD HOPE THAT THE BOARD AND ALL

12 PARTIES WOULD RECOGNIZE THAT THE PORT DISTRICT HAS LEGAL

13 RESPONSIBILITY TO PROTECT THE ENVIRONMENT

14 IN CONCLUSION WE HOPE THE QUESTIONS THE BOARD WILL

15 PLACE TO YOUR STAFF ARE WHICH ACTION WILL BEST ACHIEVE THE

16 EXPEDITIOUS CLEANUP AND ABATEMENT OF THIS CONTINUING

17 DISCHARGE TO THE BAY AND WHEN MIGHT WE EXPECT TO SEE THE

18 ACTUAL CLEANUP OPERATIONS COMMENCED AND CONCLUDED THANK

19 YOU VERY MUCH

20 CHAIRMAN FOLEY THANK YOU MR POWELL

21 QUESTIONS

22 MS FORSTER ARE YOU AN ATTORNEY

23 MR POWELL NO MAAM IM HERE SPEAKING ON

24 BEHALF OF OUR ORGANIZATION AS MEMBER OF THE INTERESTED

25 PUBLIC
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CHAIRMAN FOLEY IS THERE ANYONE ELSE THAT

WISHES TO ADDRESS THE BOARD AT THIS TIME

MR LORMAN YOU UNDERSTAND WERE GOING TO CLOSE THE

PUBLIC HEARING BASED ON THE EVIDENCE AND THE PUBLIC

TESTIMONY

ANY FURTHER QUESTIONS BY MEMBERS OF THE BOARD

WELL DECLARE THE PUBLIC HEARING CLOSED AND AT THIS POINT

IN TIME ILL ASK FOR THE PLEASURE OF THE BOARD

MR DELANEY MR CHAIRMAN IF COULD

10 INTERRUPT THE STAFF HAS PREPARED TENTATIVE RESOLUTION

11 ADDENDUM NUMBER ORDER NUMBER 85-91 WITH THE BOARDS

12 INDULGENCE WOULD SUGGEST YOU CALL UPON MR BARKER FOR

13 VERY BRIEF PRESENTATION OF THAT BEFORE THE BOARD COMPLETES

14 ITS DELIBERATIONS

15 MR BARKER MEMBERS OF THE BOARD FOR THE

16 RECORD MY NAME IS DAVID BARKER IM SENIOR ENGINEER

17 WITH THE WATER QUALITY CONTROL BOARD

18 THE MATTER BEFORE YOU TODAY AS YOU KNOW IS TO

19 DETERMINE WHETHER OR NOT TO INCLUDE THE PORT DISTRICT IN

20 CLEANUP AND ABATEMENT ORDER 85-91 AS PRIMARY RESPONSIBLE

21 PARTY OR SECONDARY RESPONSIBLE PARTY AND YOUVE HEARD

22 EVIDENCE ON BOTH SIDES OF THAT ISSUE AT THE BOARD MEETING

23 IN JANUARY

24 BASICALLY THERE ARE THREE ELEMENTS THAT SHOULD BE

25 CONSIDERED BY YOU TO DETERMINE WHETHER LAND OWNER WHICH
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THE PORT DISTRICT IS IN THIS CASE CAN BE HELD ACCOUNTABLE

FOR DISCHARGES AND THOSE THREE ELEMENTS ARE OWNERSHIP OF

THE LAND KNOWLEDGE OF THE ACTIVITY AND THE ABILITY TO

REGULATE IT ITS STAFFS POSITION THAT ALL THREE OF THESE

ITEMS ARE PRESENT IN THIS CASE

THERES TENTATIVE ADDENDUM THAT WE PREPARED

ADDENDUM NUMBER TO ORDER 85-91 WHICH CONTAINS FINDINGS

IN THIS REGARD BASICALLY ILL QUICKLY SUMMARIZE THE

FINDINGS

10 PACO LEASED LAND OWNED BY THE PORT DISTRICT FROM

11 MARCH 1978 THROUGH JANUARY 1989 THE PORT DISTRICT AT ALL

12 RELEVANT TIMES RETAINED EXCLUSIVE CONTROL OVER 120 FEET OF

13 LAND BETWEEN THE END OF PACO TERMINALS LEASEHOLD AND THE

14 PIER FACE THE PORT DISTRICT OWNED CONTAINER CRANE WHICH

15 WAS LEASED BY PACO TERMINALS FOR THE LOADING OF COPPER ORE

16 TO VESSELS AND THAT PROBLEMS WITH THE OPERATION OF THIS

17 CRANE RESULTED IN DISCHARGES OF COPPER TO THE BAY

18 ID LIKE TO REMIND THE BOARD THAT WE IMPOSED

19 ADMINISTRATIVE CIVIL LIABILITIES ON PACO BACK IN APRIL OF

20 1988 SOME OF THE DISCHARGES WHICH THE BOARD IMPOSED THE

21 LIABILITY ON WERE DUE TO RELEASES OF COPPER FROM THIS

22 LOCATION AND THE EVIDENCE BEFORE YOU TODAY SUGGESTS THAT

23 THE PORT DISTRICT HAD ROLE IN THE OPERATION OF THE

24 LOADING ACTIVITIES

25 THE PORT DISTRICT ALSO OWNED AND CONTROLLED THE
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STORM DRAINS ON PACO TERMINALS LEASEHOLD THE STORM

DRAINS ON THE PROPERTY WERE ALSO VEHICLE FOR RELEASES OF

COPPER ORE TO THE BAY AND THE PORT DISTRICT KNEW OF THE

POTENTIAL FOR DISCHARGE OF COPPER ORE TO THE BAY FROM THE

LEASED PREMISES AND THE LAND WHICH REMAINED IN THE PORT

DISTRICTS EXCLUSIVE CONTROL

THE REGIONAL BOARD INFORMED THE PORT DISTRICT ON

SEVERAL OCCASIONS OF THE POTENTIAL OF DISCHARGE FROM THIS

OPERATION THE PORT DISTRICT ALSO HAD THE ABILITY UNDER

10 LEASE AGREEMENTS WITH PACO TERMINALS TO CONTROL THE

11 ACTIVITIES THAT ITS TENANT WAS ENGAGED IN ON THE PROPERTY

12 FINALLY ANOTHER RELEVANT FACTOR IS PACO TERMINALS

13 HAD TERMINATED ITS LEASE WITH THE PORT DISTRICT RECENT

14 MONITORING REPORTS TURNED IN BY PACO FOR JANUARY 1989

15 INDICATED THAT THERE ARE -- THERE IS EVIDENCE OF FURTHER

16 DISCHARGES OF COPPER ORE GOING ON INTO THE BAY SO THIS

17 MOST CERTAINLY WOULD MAKE THE PORT DISTRICT DISCHARGER

18 NOW

19 BASED UPON THESE FACTORS THE STAFFS RECOMMENDATION

20 IN THE ADDENDUM IS TO NAME THE PORT DISTRICT AS PRIMARY

21 RESPONSIBLE PARTY AND THERES DIRECTIVE TO THAT EFFECT

22 ON PAGE OF THE TENTATIVE ADDENDUM AND STAFF RECOMMENDS

23 THE ADOPTION OF THE ADDENDUM

24 THIS CONCLUDES MY PRESENTATION ARE THERE ANY

25 QUESTIONS
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CHAIRMAN FOLEY DAVID HAVE QUESTION

ARE WE -- ILL SAVE IT FOR THE DISCUSSION THANK YOU VERY

MUCH

MR THEILEN HAVE ONE QUESTION PRIMARY OR

SECONDARY OR DOES IT SAY

CHAIRMAN FOLEY THE STAFFS RECOMMENDATION

IF UNDERSTOOD WHAT DAVID JUST SAID WAS PRIMARY

MR BARKER EXACTLY

MR THEILEN JUST MAKE THAT CLEAR

10 MR BARKER PRIMARY RESPONSIBILITY BEING THAT

11 THE PORT DISTRICT WOULD BE INCLUDED IN THE ORDER AND WOULD

12 HAVE TO COMPLY WITH THE ORDER ALONG WITH PACO TERMINALS

13 MR THEILEN DOES THAT PRIMARY INCLUDE

14 BEFORE DURING THE LEASE TIME AND AFTER THE LEASE TIME IS

15 THAT SPECIFICALLY --

16 MR BARKER EXACTLY BY MODIFYING THE

17 CLEANUP AND ABATEMENT ORDER THERE IS DIRECTIVES IN THE

18 ORDER THAT PROHIBIT DISCHARGES OF COPPER INTO THE BAY BY

19 INCLUDING THE PORT DISTRICT IN THE ORDER THE PORT DISTRICT

20 WOULD HAVE TO BEGIN TAKING MEASURES TO TERMINATE THE

21 DISCHARGES OF COPPER INTO THE BAY THAT OCCUR NOW MOSTLY DUE

22 TO STORM EVENTS

23 MR THEILEN THAT WOULD ALSO COMPLY IF THERE

24 WAS NO LEASE WITH ANYBODY JUST THEIR OWN LAND WELL SAY

25 IF THERE WASNT ANY LEASE THEY WERE JUST DISCHARGING
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MR BARKER EXCUSE ME

MR THEILEN IM SAYING IF THERES NO LEASE

WITH PACO RIGHT NOW ON THAT PROPERTY IS THAT RIGHT

MR BARKER YES THATS MY UNDERSTANDING

MR THEILEN SO NOW YOURE SAYING THEY HAVE

RESPONSIBILITY FOR DISCHARGE WITHOUT LESSEE ON THEIR

PROPERTY

MR BARKER EXACTLY

MR THEILEN ON ALL OF THEIR PROPERTIES ON

10 SAN DIEGO BAY

11 MR BARKER JUST THIS PROPERTY THERES

12 COPPER THERE BEING RELEASED FROM THE BAY -- INTO THE BAY

13 PACO IS NO LONGER LEASING THE LAND THE PORT DISTRICT HAS

14 CONTROL OVER THE LAND

15 MR THEILEN THIS COVERS THE PACO LEASE AREA

16 ONLY THEN

17 MR BARKER THE ISSUE IM TALKING ABOUT IS

18 JUST THE PACO LEASEHOLD YES

19 CHAIRMAN FOLEY OKAY THANK YOU VERY MUCH

20 DAVID FURTHER QUESTIONS OR DISCUSSION

21 MS FORSTER HAVE SOME DISCUSSION

22 CHAIRMAN FOLEY YES MRS FORSTER

23 MS FORSTER HAVE SOME DISCUSSION BEFORE

24 SOMEONE MOVES THE MOTION WAS GOING -- HAD BIG FEAR

25 OF NAMING THE PORT PRIMARY BECAUSE OF THE PRECEDENT ALL

CUT 003340



22789 12

AROUND THE BAY AND CONTINUE TO FEEL THAT THE PRIMARY USER

OF THE PROPERTY OR THE PERSON LEASING THE LAND SHOULD

ALWAYS BE HELD AS THE MAIN RESPONSIBLE PARTY SO THE

LANGUAGE OF THE PORT BEING SECONDARY THOUGHT WAS FAIR

AND THE REASON THAT WILL NOW SUPPORT THE STAFF

RECOMMENDATION IS THE RUNOFF FROM THE -- THE RUNOFF AFTER

PACO WAS THERE AND THE CONTINUING CONTAMINATION BECAUSE

THINK THAT THE PORT DISTRICT THROUGH THE PUBLICITY AND

THROUGH THESE -- THIS PROCESS SHOULD HAVE SHOWN THEIR --

10 SHOULD HAVE SHOWN THEIR POWERS BY GOING OUT AND DOING

11 WHATEVER THEY COULD TO CORRECT THE PROBLEM

12 THE ONLY FEAR HAVE IS THAT EVERYTHING WILL COME TO

13 HALT AND THERE WILL BE THESE BIG LAWSUITS AND MR

14 POWELLS QUESTION OF WHETHER THIS WILL ACCELERATE AND MAKE

15 IT HAPPEN OR IF IT WILL ONLY THROW IT INTO THE COURTS FOR

16 ANOTHER FIVE YEARS IM REALLY AFRAID OF THE PRECEDENT AND

17 IM AFRAID OF THE STALL BUT YES .1 UNDERSTAND IN THIS

18 SITUATION IN THIS PARTICULAR CASE WHY THEY BOTH SHOULD BE

19 PRIMARY SO -- BUT JUST WANTED TO MAKE THOSE COMMENTS

20 ALSO APOLOGIZE TO MR LORMAN FOR THE LAST BOARD

21 MEETING BEING SO -- KIND OF SHOOTING FROM THE HIP THAT

22 WAS SO UPSET BECAUSE DIDNT SEE -- IT WAS LIKE BORN

23 AGAIN AFTER ALL THE MONTHS OF NOTHING HAPPENING AND THEN

24 YOU BEING SO UP TO DATE AND SO ORGANIZED AND SO

25 PROFESSIONAL SO APOLOGIZE
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MR LORMAN THANK YOU

MS FORSTER YOU DID GOOD JOB AND SO DID

THE PORT DISTRICT ITS UNFORTUNATE THAT THIS IS THE WAY

IT IS RIGHT NOW BUT THOSE ARE MY COMMENTS

CHAIRMAN FOLEY YES MRS STOCKWELL

MRS STOCKWELL WELL MR CHAIRMAN FEEL

THAT THE STAFF HAS CORRECTLY ASSESSED THE SITUATION HERE

DO NOT FEEL THAT ITS PRECEDENT SETTING AS FAR AS THE

PORT ACTIVITIES IN OTHER PLACES IN THE BAY THINK EACH

10 ONE WILL BE HANDLED ON CASE-BY-CASE BASIS AND THE SAME

11 SORT OF THOROUGHNESS THAT THIS ONE HAS BEEN DONE AND

12 WOULD MOVE APPROVAL MR CHAIRMAN OF ADDENDUM NUMBER TO

13 ORDER NUMBER 85-91 AND CHANGING THE ORDER ON PAGE TO

14 INSERT THE WORD PRIMARY BEFORE RESPONSIBLE PARTY

15 MR THEILEN WHAT PARAGRAPH

16 MRS STOCKWELL THE ORDER THERES ONLY ONE

17 PART

18 MR THEILEN WOULD SECOND THAT MOTION

19 CHAIRMAN FOLEY ITS BEEN MOVED AND SECONDED

20 THE ONLY THING ILL ALLOW AT THIS POINT IS IF YOU HAVE

21 PROCEDURAL CORRECTION DONT THINK WE WANT TO HEAR ANY

22 FURTHER -- WE HEARD THE TESTIMONY

23 MR HOPKINS DO HAVE ONE POINT ONLY BECAUSE

24 IT ADDRESSES POINT MADE BY ONE OF THE BOARD MEMBERS THAT

25 DONT THINK HAD BEEN SUBJECT BEFORE AND IT WAS JUST

CUT 003342



22789 14

THE POINT WAS JUST MADE THAT THE REASON FOR CHANGING THIS

IS -- FOR MAKING THE PORT DISTRICT PRIMARILY RESPONSIBLE

AT LEAST IN THE EYES OF ONE MEMBER IS THE EXISTENCE OF THE

CONTINUING RUNOFF WHICH IS AS WE ALL KNOW JUST CAME TO

EVERYONES ATTENTION IN JANUARY THE PORT DISTRICT IS

MOVING HAS MOVED AND WE CAN PRESENT EVIDENCE TODAY OF THE

WORK ORDER BEING PUT OUT TO DEAL WITH THAT WOULD HATE

TO SEE THIS DECISION BEING MADE HANDING THE PORT DISTRICT

LIABILITY FOR CLEANUP FOR THE ACTIVITIES OF SOMEONE ELSE

10 WHEN AS YOU --

11 CHAIRMAN FOLEY THINK WERE GETTING INTO --

12 MRS STOCKWELL MAY CLARIFY THAT MY

13 MOTION WAS NOT BASED ON THE STATEMENT THAT MRS FORSTER

14 MADE HAVE FELT EVEN AFTER THE LAST MEETING THAT THE

15 PORT DISTRICT HAD PRIMARY RESPONSIBILITY

16 MR HOPKINS ALSO DO HAVE ONE OTHER

17 PROCEDUHAL POINT AND IT MAY BE MOOT DEPENDING ON WHAT THE

18 VOTE IS BUT ARE THE OTHER MEMBERS OF THE BOARD WHO ARE NOT

19 PRESENT GOING TO HAVE AN OPPORTUNITY TO VOTE ON THIS

20 CHAIRMAN FOLEY NO THATS NOT OUR

21 PROCEDURE THERES QUORUM PRESENT THANK YOU WE

22 HAVE --

23 MS FORSTER HAVE TO SAY FOR THE RECORD

24 CHAIRMAN FOLEY IM GOING TO HAVE DISCUSSION

25 MR THEILEN WE HAVE MOTION ON THE FLOOR
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MR CHAIRMAN

MS FORSTER THAT WASNT MY ONLY REASON SO

WANT THE RECORD TO SHOW IN CASE THIS GETS TO COURT AND

SOMEBODY STARTS TO TALK ABOUT THAT THIS WAS NOT MY ONLY

REASON IT WAS ALSO CUMULATIVE DECISION IN READING

EVERYTHING OVER ONE TIME AGAIN SO SHOULDNT HAVE MAYBE

SAID IT JUST EXCLUSIONARY BUT DID

MR THEILEN CALL FOR THE QUESTION ROLE

CALL VOTE PLEASE

10 CHAIRMAN FOLEY ID JUST LIKE TO MAKE ONE

11 COMMENT BEFORE THAT AND ILL DO THAT IMMEDIATELY AFTER

12 THINK ITS IMPORTANT THAT -- ITS PROBABLY BEEN SAID

13 ALREADY IN NUMBER OF DIFFERENT WAYS THINK MY FEELING

14 IS THAT THERES CLEARLY RESPONSIBILITY AND DUTY ON THE

15 PART OF THE PRINCIPAL USER NAMELY PACO AND ANYTHING TO

16 THE CONTRARY TO THAT GIVES ME HEARTBURN

17 ON THE OTHER HAND ALSO RECOGNIZE THAT WHEN YOU

18 PARTICIPATE IN AN ACTIVITY IN SOME FORM SUCH AS THE PORT

19 DID IN THIS CASE YOU HAVE AN INHERENT RESPONSIBILITY THERE

20 NOT ONLY AS THE LAND OWNER BUT ALSO MINOR PARTICIPANT

21 NAMELY OPERATING CRANE OR WHATEVER WISH WE COULD

22 DISTINGUISH BETWEEN THE TWO BUT IM NOT SURE WE CAN BUT

23 DO BELIEVE THE PRIMARY RESPONSIBILITY IS WITH THE OPERATOR

24 OF THAT TERMINAL BELIEVE THE PORT HAS LEGITIMATE AND

25 LEGAL RESPONSIBILITY AS WELL HOPE THAT THEYRE ABLE TO
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RESOLVE BETWEEN THEMSELVES WHO SHOULD BEAR THE BURDEN IN

FAIR AND EQUITABLE WAY AND IM NOT VOTING ON ANYTHING ELSE

BUT THOSE FEELINGS

AND ALSO AM CONCERNED DAVID AND THATS WHAT

WAS ABOUT TO ASK YOU IS THE PORT DISTRICT UNDER NPDES

PERMIT OR WILL BE SHORTLY OR HAVE THEY APPLIED ET CETERA

MR BARKER ONE ISSUE THAT WILL BE COMING UP

BEFORE THE BOARD IN COMING MONTHS IS THE QUESTION WHETHER

TO NAME THE PORT DISTRICT AS LAND OWNER IN ALL THE NPDES

10 PERMITS SURROUNDING THE BAY BUT ALSO IN PARTICULAR PACOS
11 PERMIT CURRENTLY THEY ARE NOT NAMED IN PACOS PERMIT AND

12 THERE IS MODIFICATION --

13 CHAIRMAN FOLEY THINK ITS SOMETHING WE MAY

14 WANT TO DISCUSS RIGHT NOW WE HAVE THE QUESTION --

15 MR HOPKINS MR CHAIRMAN IF MAY HAVE ONE

16 FURTHER COMMENT THIS RELATES TO LANGUAGE THAT JUST

17 HEARD FOR THE FIRST TIME MOMENT AGO ON THE

18 RECOMMENDATION AND AS YOU KNOW HAVE ARGUED LONG AND

19 HARD AND FUTILELY BEFORE THIS BOARD THAT NAMING THE PORT

20 DISTRICT SECONDARY AS OPPOSED TO PRIMARY WOULD ALLOW YOU TO

21 DETERMINE WHETHER PACO IN FACT REMAINED IN COMPLIANCE

22 ITS MY BELIEF THAT THIS BOARD STILL OR THAT THERE IS STILL

23 SENTIMENT ON THIS BOARD FOR WANTING TO BE SURE THAT PACO IS

24 IN COMPLIANCE AND THAT NAMING THE PORT DISTRICT PRIMARILy

25 RESPONSIBLE WILL REALLY MAKE IT IMPOSSIBLE TO MAKE THAT
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DETERMINATION

WHAT WOULD REQUEST OR SUGGEST IS THAT IF THE BOARD

WISHES TO MAKE THE PORT DISTRICT PRIMARILY RESPONSIBLE AND

USE THE LANGUAGE THAT HAS BEEN SUGGESTED THAT AN

ADDITIONAL SENTENCE BE ADDED WHICH STATES THAT IN THE EVENT

THAT THERE IS VIOLATION OF THE ORDER THAT NO

ADMINISTRATIVE CIVIL LIABILITY PENALTIES BE -- WILL BE

IMPOSED ON THIS BOARD BY -- ON THE PORT DISTRICT UNTIL 30

DAYS AFTER THE SAME HAVE BEEN IMPOSED ON PACO

10 CHAIRMAN FOLEY LET ME JUST COMMENT ON THAT
11 AND SHEILA YOU MAY CORRECT ME WOULD THINK WE WOULD

12 HAVE THAT ABILITY TO MAKE THAT DECISION SUBSEQUENTLy ON

13 WHAT AND TO WHAT EXTENT AND TO WHOM AND HOW MUCH

14 ADMINISTRATIVE CIVIL LIABILITIES WE WOULD ELECT TO CHOOSE

15 TO USE IS THAT CORRECT

16 MS VASSEY CERTAINLY THE BOARD HAS THAT

17 DISCRETION THE SUGGESTED LANGUAGE WOULD LOCK THE BOARD IN

18 AND WOULD NOT RECOMMEND IT

19 CHAIRMAN FOLEY THANK YOU HARRIET

20 MRS STOCKWELL FURTHER CLARIFICATION OF THE

21 MOTION CERTAINLY DOES NOT REMOVE THE RESPONSIBILITY OF

22 PACO INDUSTRIES

23 CHAIRMAN FOLEY OKAY THINK WELL CALL THE

24 ROLE DIANNE

25 MS SOUKUP MR ARANT
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MR ARANT AYE

MS SOJKUP MR BADGER

MR BADGER AYE

MS SOUKIJP MRS FORSTER

MS FORSTER AYE

MS SOUKIJP MR THEILEN

MR THEILEN AYE

MS SOUKUP MRS STOCKWELL

MRS STOCKWELL AYE

10 MS SOUKFJP THE QUORUM HAS BEEN MET

11 CHAIRMAN FOLEY THANK YOU VERY MUCH

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

LEONARD DANIELS CERTIFIED SHORTHAND REPORTER

FOR THE STATE OF CALIFORNIA DO HEREBY CERTIFY

THAT THE PROCEEDINGS AND TESTIMONY IN THE FOREGOING

MATTER WERE STENOGRAPHICALLY REPORTED BY ME ON JANUARY 23

1989 AND WERE LATER TRANSCRIBED UNDER MY DIRECTION AND

THAT THE FOREGOING 18 PAGES CONTAIN TRUE AND COMPLETE

RECORD OF THE PROCEEDINGS AND TESTIMONY AT SAID HEARING

EXECUTED AT SAN DIEGO CALIFORNIA ON THIS 14TH DAY

OF MARCH 1989

LNARD DANIELS CSR NO 3376
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OF CALIFORNIA
______________ _______________________ GEORGE DEUKMEJIAN GovernortALIFORNIA REGIONAL WATE JALITY CONTROL BOARDAN DIEGO REGION

9771 Clairemont Mesa Blvd Ste

San Diego California 921241331

Telephone 619 265-5114

March 20 1989

CERTIFIED MAIL RETURN RECEIPT REQUESTED
959 506 206

Mr Don Nay Director
San Diego Unified Port District
P.O Box 488
San Diego California 92112

Dear Mr Nay

ADOPTION OF ADDENDUM NO TO ORDER NO 85-91

On February 27 1989 the Regional Board adopted the subjectaddendum adding the Port District as responsible party for thedischarges of copper ore to San Diego Bay Enclosed is copy ofAddendum No to Cleanup and Abatement Order No 85-91
If you have any questions please call Mr David Barker at theabove number

Vrs
LADIN DELANEy
Executive Officer

LKMpsr

Enclosure

cc Jeremy Johnstone
Enviromnental Engineer
U.S Environmental Protection AgencyWater Management Division W-4
215 Fremont Street
San Francisco CA 94105

David Hopkins
Hillyer and Irwin Attorneys At Law
530 Street 14th Floor
San Diego CA 921014479
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CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

Sacramento California

PETITION FOR REVIEW AND STAY OF
REGIONAL WATER QUALITY CONTROL BOARD SAN DIEGO REGION

ADDENDUM No TO CLEANUP AND ABATEMENT ORDER 85-91

The following Petition is submitted pursuant to the

provisions of 23 Cal.Adm Code Sections 2050 and 2053

Petitioners Name and Address 23 Cal.Adm Code 20501
SAN DIEGO UNIFIED PORT DISTRICT
3165 Pacific Highway
San Diego California 92112

Action to be Reviewed 23 Cal.Adm Code 20502

Addendum No to Cleanup and Abatement Order No 85-91

issued by the Regional Water Quality Control Board San

Diego Region Addendum No added the San Diego Unified

Port District the Port District as primarily

responsible party Under Cleanup and Abatement Order No 85-

91 That Order concerns the abatement and cleanup of

discharges of copper concentrate as result of copper

concentrate handling storage and loading activities at the

Port Districts 24th Street Marine Terminal by PACO

Terminals Inc PACO PACO operated at the site pursuant

to leases and operating agreements from the Port District

Prior to Addendum No Cleanup and Abatement Order No 85-

91 had been issued only to PACO Cleanup and Abatement
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Order No 85-91 and Addenda Nos and are Exhibits

through to Exhibit Affidavit of David Hopkins Esq

in Support of Petition for Stay

Date of Regional Board Action 23 Cal.Adm Code 2050a

Addendum No was adopted on February 27 1989 Notice and

copy of the Addendum were first mailed to Petitioner on

March 20 1989

Statement of Reasons the Regional Boards Action was

Inappropriate or Improper 23 Cal.Adin Code 20504

Petitioner may supplement its Statement of Reasons by

April 12 1989 pursuant to an agreement with counsel for

this Board See Exhibit letter dated March 24 1989 from

David Hopkins Esq counsel for the Port District to

Craig Wilson Esq Supervising Staff Attorney State Water

Resources Control Board These reasons include the

following

Naming the Port District primarily liable along with

PACO for the discharges is inappropriate because the

Port Districts only involvement in the discharges was

passive in its role as owner of the land and

facilities from which the discharges originated All

of the discharges resulted from the activities of PACO

which conducted copper concentrate handling storing
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and loading operations at the Port Districts site

pursuant to leases and operating agreements Under

these circumstances it is appropriate to hold the Port

District at most only secondarily liable and not

primarily liable along with PACO Holding the Port

District only secondarily liable at most is supported

by opinions of this Board and its office of General

Counsel and the legal precedent which forms the basis

for those opinions

Holding the Port District primarily liable along with

PACO when the Port Districts only involvement in the

discharges was passive is also inappropriate because

the Port District is government agency Opinions of

this Board support holding government agency which is

only passively involved in discharges only secondarily

liable at most rather than primarily liable In

addition the Porter-Cologne Act embodies policy of

accomplishing cleanup without recourse to State funds

To further that policy the Act specifically confers

upon State agency that has utilized government funds

for cleanup right of indemnity against other

responsible parties.1 Thus naming the Port District

primarily liable will only subvert this policy of the

Porter-Cologne Act and necessitate the further use of

The Port District also has additional rights to indemnity
against PACO under the doctrine of equitable indemnity and
specific indemnity provided under its leases and operating
agreements with PACO
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State funds in pursuing the Port Districts right to

indemnity from PACO

Holding the Port District primarily liable for the

discharges is improper to the extent that it is based

on the Port Districts knowledge of the potential for

discharge See Addendum No to Cleanup and

Abatement Order No 85-91 paragraph 5g Exhibit to

Exhibit The Port District gained any knowledge of

the potential for discharge only by conducting its

Environmental Assessment of PACOs proposed activities

before they began as required by law As result of

that process the Port District notified the Regional

Water Quality Control Board RWQCB of PACOs planned

operations The RWQCB eventually issued an NPDES

permit to PACO The Port District properly fulfilled

its environmental function and properly acted on its

knowledge by including in its leases and operating

agreements with PACO the requirements that PACO comply

with all federal state and local laws and

regulations which encompasses the NPDES requirements

Holding the Port District primarily liable along with

PACO when the Port Districts only involvement in the

discharges was passive is improper because the Port

District properly relied upon the Regional Water

Quality Control Board RWQCB to enforce PACOs NPDES

permit or at least to notify the Port District of
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the necessity of taking action against PACO As

result of the Port Districts Environmental Assessment

of PACOs proposed activities the Port District

contacted the RWQCB and the RWQCB eventually issued an

NPDES permit to PACO That permit required PACO to

submit Best Management Practices Plan which would

prevent discharges of copper concentrate into San Diego

Bay Before 1984 evidence became available that

copper levels were rising of PACOs site and

therefore that PACO was either not adhering to its

plan or that its plan was inadequate Nevertheless

the RWQCB did not take any enforcement or warning

action against PACO but instead renewed PACOs permit

This failure to act by the RWQCB would have

substantially prejudiced any effort by the Port

District to terminate PACOs lease because of these

discharges This does not suggest the RWQCB was

derelict But it is improper for the RWQCB now to

hold the Port District another government agency

primarily liable for PACOs discharges because it

failed to exercise its power to terminate PACOs lease

when any ability to terminate the lease was jeopardized

by the RWQCBs own action and inaction

It is improper and violates the doctrine of laches to

name the Port District to Cleanup and Abatement Order

No 85-91 thirty-eight months after the Order issued

Such long delay also violates due process as to the

Port District The long delay renders it impossible
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for the Port District to participate in formulating the

cleanup procedures or standards to which it is now

being held or to otherwise have participated in the

preliminary preparations for cleanup

Naming the Port District primarily liable for the

discharges is particularly improper and inappropriate

because it was done on PACOs petition and upon

evidence presented by PACO PACO has taken factual and

legal positions in other litigation that are contrary

to the positions it took before the RWQCB in urging

that the Port District be added as primarily

responsible party PACO should be estopped from taking

such contradictory positions and this Board should not

condone such conduct by granting PACOs petition

Manner in which Petitioner is Aggrieved 23 Cal.Adm

Code 2050a

Addendum No imposes joint and several liability on the

Port District with PACO for all subsequent obligations

required by Order 85-91 In addition Addendum No

subjects the Port District to civil liabilities up to

$15000.00 per day in the event of future noncompliance with

the Order
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Specific Action Requested by Petitioner 23 Cal.Adm

Code 2050a

Petitioner requests the following specific action

Rescission of Addendum No to Cleanup and Abatement

Order No 85-91

In the alternative reissuance of Addendum No to

Cleanup and Abatement Order No 85-91 to the effect

that because PACO has terminated its lease and

operating agreement with the Port District the Port

District is primarily responsible for abating any

continuing discharge of copper concentrate from the

Port Districts 24th Street Marine Terminal

In the alternative reissuance of Addendum No to

Cleanup and Abatement Order No 85-91 to establish that

the Port District shall be only secondarily liable for

the provisions of Cleanup and Abatement Order No 85-

91 to become primarily responsible for those

provisions only upon sixty days notice from the

Executive Officer of the Regional Water Quality Control

Board to the Port District that PACO is in default of

provision of that Order

CUT 003356



In the alternative reissuance of Addendum No to

Cleanup and Abatement Order No 8591 to the effect

that because PACO has terminated its lease and

operating agreement with the Port District the Port

District is primarily responsible for abating any

continuing discharge of copper concentrate from the

Port Districts 24th Street Marine Terminal and also

providing that the Port District shall be only

secondarily liable for the cleanup provisions of

Cleanup and Abatement Order No 8591 to become

primarily liable for the cleanup provisions only upon

sixty days notice from the Executive Officer of the

Regional Water Quality Control Board that PACO has

defaulted on one of its obligations under the Cleanup

and Abatement Order

In addition to one of the above alternatives stay of

Addendum No to Cleanup and Abatement Order No 8591

pending this appeal See Section 11 to this Petition

and Exhibit Affidavit of David Hopkins in Support

of Petition for Stay with attachments thereto

Statement of Points and Authorities 23 Cal.Adm

Code 2050A

Petitioners Statement of Points and Authorities will be

provided by April 12 1989 pursuant to the Port Districts

agreement with counsel for this Board See Exhibit
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List of Affected Parties 23 Cal.Adm Code 2050a

The list of affected parties is to be provided by the

Regional Board Petitioner requested the list from the

Regional Board on March 10 1989 copy of that Request is

attached hereto as Exhibit Petitioner has not yet

received the list from the Regional Board

Interested parties known to the Petitioner include

PACO Terminals Inc

Pate Stevedoring Company
1248 Conception Street
Mobile Alabama 36601

Cooper/T Smith Stevedoring
Commerce Building
Mobile Alabama 36601

Environmental Health Coalition
1844 Third Avenue
San Diego California 92101

Statement of Service 23 Cal.Adm Code 2050a

copy of this Petition has been sent to the following

Regional Water Quality Control Board
San Diego Region
977 Clairemont Mesa Boulevard Suite
San Diego California 921141331

ATTN Ladin Delaney
Executive Director
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John Lorinon Esq
GRAY CARY AMES FRYE
401 Street Suite 1700
San Diego California 92101

Counsel for PACO Terminals Inc

10 Request that Regional Board Prepare Record 23 Cal.Adin

Code 205010

On March 10 1989 Petitioner requested the Regional Board to

prepare the record of its decision regarding Addendum No

to Cleanup and Abatement Order No 85-91 copy of that

request is attached hereto as Exhibit

11 Petition for Stay 23 Cal.Adm Code 2053

The Administrative Code provides that this Board may stay an

action of Regional Board provided the petitioner alleges

facts and produces proof of

Substantial harm to the petitioner or to the public

interest if stay is not granted

lack of substantial harm to other interested persons

and to the public interest if stay is granted and

Substantial questions of fact or law regarding the

disputed action

23 Cal.Adm Code 2053 That same section also requires

supporting affidavit which is provided and attached hereto

as Exhibit

10
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This petition meets all the requirements for issuance of

stay First the Port District is subject to substantial

harm in the absence of stay Addendum No subjects the

Port District to potential civil liabilities in the event of

noncompliance with Cleanup and Abatement Order No 859l

Those civil liabilities may run as high as $5000.00 per day

is assessed by the RWQCB itself or $15000.00 per day if

assessed by court Cal Water Code 13350d

Moreover the Port District is not in position to monitor

the compliance status of the Order in the coming months The

Order requires submission of draft bioassay report to the

Army Corp of Engineers ACOE and the Environmental

Protection Association EPA by April 25 1989 submission of

dredge permit application to the ACOE and the EPA on

June 13 1989 and preparation of detailed dredge

specifications by August 22 1989 The signed dredge

contract not due until by September 19 1989 and cleanup

is not required until May 15 1990 Cleanup and Abatement

Order No 85-91 Addendum No 2.2

Addendum No contains the current operative provisions of

Cleanup and Abatement Order No 85-91 They are as follows

Paco Terminals Inc shall reduce the sediment copper
concentration in the affected portion of San Diego Bay

to sediment copper concentration less than 1000 mg/kg

by May 15 1990

Paco Terminals Inc shall achieve compliance with

Directive No of this Order in accordance with the

following time schedule

footnote continued
11
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Based upon PACOs representations to the Regional Water

Quality Control Board prior to the option of Addendum No

naming the Port District it is the Port Districts

understanding that PACO has already had significant

communications with the ACOE and the EPA regarding the

bioassay report bioassay plan and the dredge permit

application Exhibit AFFIDAVIT Paragraph In order

to learn status of these communications and therefore the

compliance status of the Cleanup and Abatement Order and its

likely obligations under Addendum No the Port District

has requested from PACO documentation of the status of its

requests to the ACOE and the EPA PACO refused to provide

footnote continued from previous page
Requirements Completion Date

Submit revised Bioassay Plan January 17 1989

with Sediment Map to ACOE
and EPA

Submit Draft Bioassay Report April 25 1989
to ACOE and EPA

Submit Dredge Permit June 13 1989

Application to ACOE and EPA

Prepare Detailed Dredge August 22 1989

Specifications

Select Dredge Contractor September 19 1989

sign contract

Submit Post-Cleanup October 17 1989

Sampling plan to the

Regional Board

Dredge Affected Area of May 15 1990
San Diego Bay

Conduct Post-Dredging June 30 1990

Survey to verify Removal
of Material and submit

Report to Regional Board
12
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the Port District with that documentation purportedly

because the Port District had determined to appeal the

issuance of Addendum No Exhibit AFFIDAVIT

Paragraphs through The result is that the Port

District is significantly hampered in learning the compliance

status of the Order the likelihood of any violation of these

deadlines and the steps it should best take to prevent

violation

Under these circumstances the only means by which the Port

District can assure compliance with the Order is to submit

its own draft bioassay report and dredge permit applications

to the ACOE and the EPA To the best of the Port Districts

information and belief these steps would unnecessarily

duplicate work that has already been done by PACO Moreover

submitting additional applications could jeopardize ACOE and

EPA approvals for the cleanup project if the Port Districts

applications differ in any significant respect from PACOs

In addition to possibly jeopardizing the cleanup progress

putting the Port District to this additional and unnecessary

expense is not in the public interest since the Port District

is itself public agency.3

It is important to note that even if PACO agreed to provide
this information to the Port District or if the information

were otherwise available this Petition would still meet the

requirements for stay Even in th event Addendum No
still substantially harms the Port District while stay pending

appeal would neither delay the cleanup nor harm PACO The

unavailability of the information to the Port District because

of this appeal merely underscores the appropriateness of stay

13--
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On the other hand issuing stay of Addendum No will not

harm the public interest stay will not delay the cleanup

itself Under Addendum No cleanup is not scheduled to

begin until September 19 1989 in any event and is not

scheduled to be completed until May 15 1990 stay of

Addendum No pending this appeal should not jeopardize that

schedule

Nor should stay of Addendum No pending the appeal

jeopardize PACOs ability to submit the necessary reports

applications and plans in the coming months It is the Port

Districts understanding from representations made to the

RWQCB by PACO that PACO is on schedule in its dealings with

the ACOE the EPA and the RWQCB Exhibit AFFIDAVIT

Paragraph

In addition staying Addendum No during the pendency of

this appeal does not cause any substantial harm to PACO

PACO is under an obligation to comply with requirements of

Addendum No in any event therefore staying Addendum

No does not impose any additional or obligation on PACO

Also stay also does not impose any additional cost on

PACO since Addendum No does not address the issue of

allocating financial responsibility between the Port District

and PACO PACO has consistently contended that the issuance

14
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of Addendum No has no bearing on any allocation issues

since all of those issues must be resolved in some other

forum

Finally substantial questions of fact of law exist regarding

the issuance of Addendum No Some of those issues are set

out in Section above the Statement of Reasons the

Regional Boards Action was Inappropriate or Improper The

most significant questions of fact and law involve the

propriety of adding to Cleanup and Abatement Order over

three years after its issuance an additional primarily

responsible party which was merely the owner of the land and

facilities from which its tenant/licensee caused the

discharges

For all these reasons it is appropriate that this Board

issue stay of Addendum No to Cleanup and Abatement Order

No 85-91 pending appeal

DATED March 28 1989 Respectfully submitted

HILLYER IRWIN

By__________
Attorneys for Petitioner
8A1 DIEGO UNIFIED PORT DISTRICT

-15
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March 24 1989

IN REPLY RErCR TO

rIt 8481 .1

STATE WATER RESOURCEB CONTROL BOARD
Office of Chief Counsel
Post Office Box 100

Sacramento California 95801

Attention Craig Wilson Esq
Supervising Staff Attorney

Re Petition for Review of Addendum No to

Cleanup and Abatement Order No 85-91 of the

Regional Water Quality Control Board

San Diego Region

Dear Mr Wilson

This letter confirms our telephone discussion of March 23
1989 in which we discussed the deadlines by which the San Diego

Unified Port District Pott District should file its Petition

For Review and Stay of Addendum No to Cleanup and Abatement

Order No 85-91 issued by the Regional Wate Quality Control Board

of the San Diego Region In that conversation you advised that
for jurisdictional purposes it will be necessary for the Port

District to file Petition by March 29 1989 thirty days from

the Regional Boards adoption of Addendum No on February 27
1989 However you also agreed that the Port District could

satisfy this jurisdictional requirement by filing an incomplete
Petition at that time and that the Port District would be

permitted to complete its petition by April 12 1989

Specifically it is our intention to supplement the Petition by

filing on that later date Points and Authorities and more

complete statement of reasons the Regional Boards action was

improper

You explained that this two week extension was consistent

with general State Board policy which permits petitioners to

amend and complete their petitions for review within reasonable

time of filing the initial petition provided the initial petition
is filed within the thirty day jurisdictional time period In

addition you agreed that the requested extension is particularly
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HILLYER IRWIN
POrESSFONAL CRPOPTION

Craig Wilson Esq
March 24 1989

Page

appropriate in this case because the Regional Board did not send

formal notice or copy of Addendum No to the Port District

until March 20 1989 and because of the logistics of obtaining any

necessary approval of the appeal materials by the Port District

government agency

appreciate your cooperation in this regard

Very truly yours

HILLYER IRWIN

David Hopkins

DBHkoj

cc Don Nay Port Director SAN DIEGO UNIFIED PORT DISTRICT

Joseph Patello Esq SAN DIEGO UNIFIED PORT DISTRICT

John Lormon Esq Counsel for PACO Terminals Inc
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HILLYER IRWIN
PROFESS ONAL CQRPORON

ATTORNEY5 AT LAW

CALIFORNIA FIRST BANK BUILDING

530 STREET L4rw FLOOR

SAN DIEGO CALIFORNIA 92101-4479

lELEPHONC BIg 2346121

TAX Big Z343954 234-0615

March 10 1989

Cu STuS LR 72-SS

ROBERT ZAJAC

CHARLES -J INGREP
STEVEN HILL

MICHAEL MILLEPIC
LEWIS

DONALD CLIPIT

MARK SUOwIG
LESA CHRISTENSON

HARK MARTIN

DOROTHY ALMOUR
CART BOND

STCVN SAYLER
DES PEDERSOOTTER
STEPHEN BRIGANDI

DENNIS SEYMOUR JR

IN REPLY PETER

OUR TILE 8481 .1

REGIONAL WATER QUALITY CONTROL
BOARD

San Diego Region
9771 Clairemont Mesa Boulevard
Suite
San Diego california 92124-1331

HAND DELIVERY

ATTENTION Ladin Delaney Executive Director
David Barker Senior Water Resource Control Engineer

Dear Mr Delaney and Mr Barker

The San Diego Unified Port District the Port District has

authorized this office to prepare an appeal of the Regional Water

Quality Control Boards Addendum No to Cleanup and Abatement

Order No 85-91 which adds the Port District as primarily

responsible party under that Order along with PACO Terminals Inc

Acccrdingly please provide us with an official copy of

Addendum No to Cleanup and Abatement Order No 8591 as adopted

and issued by the Regional Board

Also please provide this office with list of persons if

any other than the Port District and PACO Terminals Inc known

by the regional board to have an interest in the subject matter of

this appeal Section 2050a of the Regulations governing

review by the State Board of actions by regional board requires

the petition for review to contain such list which shall be

obtained from the regional board

Finally this letter also shall serve as the request required

by Section 2050a 10 of those regulations that the Regional Board

prepare copy of the Regional Board record including copy of

the tape recording of the Regional Board action or transcript if

available
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HILLYER IRWIN
pOrcSSOAL COPOA1ON

Mr Ladin Delaney
March 10 1989

Page

appreciate your prompt response to this request in light of

the short time limit in which an appeal must be prepared

Very truly yours

HILLYER IRWIN

P4IP
David Hopkins

DBH koj

cc Sheila Vassey Esq

John Lormon Esq
Counsel for PACO Terminals Inc

Joseph Patello Esq
Counsel for San Diego Unified Port District
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HILLIER IRWIN
gorESSNAtCO0ON

Mr Ladin Delaney
March 10 1989

Page

bcc Mark Martin Esq

CUT 003369
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Mr. Ladin Delaney 
March 10, 1989 
Page 3 

bec: Mark D. Martin, Esq. 

\ 
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CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

Sacramento California

AFFIDAVIT OF DAVID HOPKINS IN SUPPORT OF

PETITION OF BAN DIEGO UNIFIED PORT DISTRICT FOR

STAY OF ADDENDUM No TO CLEANUP MID ABATEMENT
ORDER No 85-91 ISSUED BY THE

REGIONAL WATER QUALITY CONTROL BOARD BAlI DIEGO REGION

DAVID HOPKINS ESQ being duly sworn state as

follows

am an attorney at law licensed to practice in the State

of California am of counsel to the law firm HILLIER IRWIN

which represents the San Diego Unified Port District the Port

District with respect to Cleanup and Abatement Order No 85-91

Cleanup and Abatement Order No 85-91 and Addenda and are

attached hereto as Exhibits through respectively

On February 27 1989 the Regional Water Quality Control

Board for the San Diego Region RWQCB adopted Addendum No to

Cleanup and Abatement Order No 85-91 Exhibit hereto That

Addendum adds the Port District as primarily responsible party

under the Order along with PACO and therefore requires the Port

District to comply with all subsequent deadlines imposed by the

Order

On November 21 1988 the RWQCB adopted Addendum No to

Cleanup and Abatement Order No 85-91 Exhibit hereto which

sets out the compliance schedule under the Order Under that

compliance schedule the cleanup is not to begin until

September 19 1989 and is to be completed by May 15 1990 That
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same schedule required PACO to submit revised bioassay plan with

sediment map to the ACOE and EPA by January 17 1989 It also

requires submission of draft bioassay report to the ACOE and EPA

by April 25 1989 submission of dredge permit application to

the ACOE and EPA by June 13 1989 and preparation of detailed

dredge specifications by August 22 1989

The Port District has no knowledge whether PACO complied

with the requirement of submitting revised bioassay plan with

sediment map to the ACOE and EPA by January 17 1989 Similarly

the Port District has no knowledge what progress if any has been

made by PACO in discussing the ACOE and EPA the requirements of

the other reports and applications to be submitted to those

agencies in the coming months or any progress that may have been

made in preparing those reports and applications

on February 28 1989 after the adoption of Addendum

No to Cleanup and Abatement Order No 85-91 wrote to counsel

for PACO to request the information outlined in Paragraph above

That letter is Exhibit hereto It states in part

It would also be helpful if you would send

this office copy of all correspondence by or

on behalf of PACO regarding referring or

relating to Cleanup and Abatement Order

No 85-91 with any government agency involved

with compliance with the Order i.e RWQCB
ACOE EPA with the exceptions of submissions

to the RWQCB you have already copied to us
It would also be helpful if you would provide

this office with copy of all correspondence

by or on behalf of PACO regarding referring

or relating to Cleanup and Abatement Order

No 85-91 with Westec or with any other

consultants whose opinions have formed the

basis of any communication by PACO to any

governmental agency involved in the cleanup
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Finally since PACOs future compliance with

Cleanup and Abatement Order No 8591 is of

vital importance to the Port District please

keep this office informed of all future

communications regarding compliance with any

governmental agencies involved with the

cleanup and with any experts whose opinions
form the basis for any future communications

with any such agency

On March 1989 counsel for PACO replied to my

February 28 request but did not provide the information The

March response suggested that PACOs willingness to comply with

the request somehow depended upon whether the Port District

decided to appeal the RWQCB issuance of Addendum No to Cleanup

and Abatement Order No 85-91 PACOs counsels March 1989

letter is Exhibit hereto

On March 10 1989 renewed my request for information

to PACOs counsel copy of that letter is Exhibit hereto

At the same time in order to avoid any confusion notified PACO

that the Port District had authorized an appeal of Addendum No

The letter continued

Nevertheless hope that you will comply

with the request made to you in my

February 28 1989 letter and with the

additional request in this letter fail to

see how the pendency of an appeal of that

decision would affect your decision whether to

provide us with the information we requested
The existence of an appeal does not create any
additional conflict between PACO and the Port

District In any event PACO and the Port

District need to resolve allocation issues

through some means in light of all of the

facts and circumstances including PACOs
indemnification obligations to the Port

District as set out in the leas and operating

agreements and the Port Districts statutory

right to indemnification from PACO

CUT 003372



received no reply to my March 10 letter until March 22

when PACOs counsel again refused my request for any information

PACOs counsels March 22 letter is Exhibit hereto As

result of PACOs refusals the Port District is unable to

determine what steps it must take in order to assure compliance

with Cleanup and Abatement Order No 85-91

attended the November 21 1988 meeting of the RWQCB at

which Addenda No was adopted To the best of my recollection

at that meeting PACO requested an extension of prior deadlines in

the Order to comply with certain requests and scheduling

requirements of the ACOE and EPA Also to the best of my

recollection RWQCB staff confirmed that PACO had had

communications with the ACOE and EPA concerning those permits and

that there appeared to be satisfactory progress in obtaining the

necessary permits However have no direct knowledge of the

status of communications between PACO and either the ACOE or EPA

Further affiant sayeth not

DATED _____________________
DAVID HOPINS

Subscrib and sworn to before me

this _4ay of March 1989

NOTAY PUBLIC

OFFiCIAL SEAL
VIRGINIA RHODES

NOTARY PUBLIC CAUFORNIA

SAN CEGO COUNTY

.y coim cpies MAR 1991
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CALIFORNIA NZGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

CLEANUP AND A3ATEMENT ORDER NO 85-91

PACO TER4INALS INC
NAT IONAL CITY

SAN DIEGO COUNTY

The California Regional Water Quality Control Beard San Diego Region h.r.in

aft.r Regional Board finds that

On Nov.ab.r 26 1979 the Regional Board adopted Order Ro 7972 National

Pollutant Discharge Elimination System NPDES P.rmit No CA0107930

baste Discharge .quir.a.nts for Paco Z.rptnals Inc. Ord.r No 7972

regulated petenttal int.rmittent discharge of copper ore from Pace

Terminals Inc copper ore transfer facility located adjacent to San

Diego Bay Order No 79-72 contained an xpiration date of November 26

1984 On November 26 1984 the Regional Board adopted Order No 8450
$PDES No CA0107930 Vast Discharge R.quires.nts for Paco 2.rinaJs

Inc San Diego County Order No 84SO renewed the requirement of Order

No 79-72 and added additional discharge prohibition to eliminate

potential interaitt.ntdischar$es of copper ore to San Diego Bay from

Pace Terminals Inc

Pace Terminals Inc ships an annual minimum of 137750 tons of copper

conc.ntrate rendered form of cupric ferrous sulfide ore chalcopyrite

through the San Diego Unified Port Districts 24th Street Marine Terminal

on San Diego Bay Th copper ore is shipped to the marine t.rminal via

railroad ..gondoli cars Front-end loaders then stockpile th copper ore

on asphalt pads adjacent to the loading pier for storage Upon arrival

of transport ship the copper ore is moved to container cran by the

fronteid ic ider. The container crane then load using clamshell

bucket the copper ore onto ships for export to other deabinations

Due to the potential discharge of copper ore to San Diego Bay by both

storm runoff from the marine terminal area coming in contact with the

copper ore and vindborns transport of the copper or Paco Terminals

Inc was required by the Regional Board to develop Water Pollution

Control Plan Best Management Practice to prevent the copper ore from

being discharged to San Diego Bay under Provision 3.2 of Order No
7972

By letter dated November 26 1979 Psco Terminals Inc submitted the

following Water Pollution Control Plan which was subsequently approved

by Regional Board staff

Onsite storm drain inlets would be covered with water filtration

material to prevent any discharge of copper ore through the storm

drains to San Diego Bay due to storm runoff

CUT 003374



Cleanup arid Abat.aent

Order No e9L

Copper ore stockpiles would covered with nylon reinforced

polyethylene material to pr.v.nt the discharge or spillag of copper

ore to San Diego Bay through wind action or storm water runoff

During ship loading operations water truck would be used to prevent

the discharg or spillage of copper or to San Diego Bay through

wind action In addition net arid nylon reinforced poly.thyl.n

tarp would be used to prevent the discharge or spillage of copper

ore to San Diego Bay

After ship loading operations street sweepers would be used to

remove any t.sidual copper ore from the pavemant area

On July 31 1984 Paco Terminals Inc submitted their application for

ren.wal of Order No 7972 and amended tb.ir November 26 1979 lest

Management Practices Plan The amended Best Management Practices Plan

was approved by the Regional Board and included as Pinding No to Order

Ito 8450

The storage pad at Berth Four 24th Street T.rainal is constructed

in such manner that the pad slop. landvard in line approx

imately 150 feet from the pierface Concentrates once removed from

the railcar will be stored in stockpiles behind the slopeline which

will be clearly identified This will eliminate th possibility of

any run off of concentrates over the pi.rface into the bay By

placing the concentrates greater distance from the bgy the

poa.ibility of concentrate being blown into the bay will be further

reduced See Attachment of this Order

By storing the concentrate as described in paragraph all run off

water from the stockpiled concentrates will flow landward and will

be contained in the storage pad area Storm drains on the pad will

be sealed and closed with the eiception of twelve inch riser pipe

the open end of which will be covered with polyester filtration

cloth Thi type of drainag system will allow water to flow into

the storm drain only after it has reached sufficient depth to allow

settling of the concentrates Tb filtration 4oth will further

reduce the possibility of discharge of contaminants

Concentrates will only be placed on th abipside of th slopelin

during actual loading operation as th conc.ntratea are being placed

onboard ship It is expected that there will be maximum of five

working day per month during which the concentrates would be placed

on the shipsids of the alopeline At all other times the concen

trates will be stored on the landside of the slopeline

At no time will concentrates be stored or placed within 20 feet of

the pierface This 20 foot safety zone will ensur that concen

trates are kept back from the pi.rfacs to eliminate th possibility

of spillage into the bay as concentrates are being handled on the

dock This safety zone will be clearly identified S. Temporary

Storage Boundary Exhibit attached hereto
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cLeanup and Abat..flt

Order so SS91

Concentrate once unloaded and stockpiled at th facility viii

completely covered with nylon reinforced polyethylen tarp which

will be held in place by rubber ti.. Tarp will be positioned and

secured to prevent any blowing of the stockpiled concentrates The

tarpe viii remain over th concentrates at all times and will only

be removed i.diately before v.ssel loading

Once tarp are removed from the concentrates in preparation for

loading and at all times during the loading operation Paco

Industries Inc will maintain on hand manned 3000 gallon eater

truck This truck is capabi of spraying 40 foot wid path of

eater and will constantly patrol tb entir dock area spraying
vatir as frequently as necessary to vt down th concentrates
thereby preventing it from being blown by th wind Spraying of

ester on the shipside of the slopeline will be in the minimum
amounts necessary to prevent blowing of concentrates In no event

will amounts of water be added to concentrates in this aria which

will permit run off into th bay

During loading operations concentrates will be r.l.as.d from the

clam bucket in to the ships hold in such manner that concentrates

will net be spilled into the water

At the completion of loading concentrates on board ship any concen
trate residue remaining on the dock will iediately cleaned up
with front end loaders and by hand with shovels and brooms There

viii be new emphasi on manual labor shovàls and brooms in

cleanup operations sine this is th moat thorough cleanup method
In no event will water used to clean concentrate residue from the

storage pad on th ship aid of the slop.line Any remaining
concentrates will be stockpiled landside of the lop.lin and placed
under tarp as described above

Order So 79-72 contains the following applicable receiving eater limita
tions and provisions

Receiving Water Limitation

This discharge shall not caus violation of any applicable vatr
quality standard for receiving waters adopted by the Regional Board

or the State Water Resources Control Act and regulations adopted
thereunder If more stringent applicable water quality standards are

promulgated or approved pursuant to Section 303 of the Federal Water

Pollution Control Act or amendments thereto the Regional Board viii

revis and modify this Order in accordance with such more stringent

standards

Th water quality standards referenced above are contained in the

Regional Boards Co.pr.h.nsiv bstvr Quaiitj Control Jan A.port J97$

Aaenda.nts San Diego asfn Basin Plan Oni pertinent water

quality objectiv contained in the Basin Plan states

All waters shall be maintained free of toxic substances in concen
trations that are toxic to or that produce detrimental physio
logical responses in human plant animal or aquatic life..
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Previstof 11

N.ith.r th trsatasflt nor the discharg of pollutants shall create

pollution contasinstion or nuisancs es dsfined inth California

Wat.r Cods

Provision 1.2

Pace T.rainals Inc shall develop and i.plsaent Water Pollution

Coetrol Plan .cc.ptabl to th Ex.cutive Off icer of this Nagional

Ioatd detailing .ans of controlling the di.chargs of pollutant

free the eopp.r ore stockpiling and loading operation at the 24th

Street Marine Tercinal In developing th plan tb di.charg.r

should consider cathode of segregating the stockpiled copper to

pr.v.nt contact with stora runoff discharged to San Diego Lay Upon

approval by the x.cutive Officer and the Regional Adcinistrator

the Water Pollution Control Plan d.velop.d by the discharger shall

b.coai condition of this p.rcit

Order No 8540 contains the following applicable prohibitions receiving

water licitatiOfli and provisions

Prohibition A.2

The deposition of discharge of copper concentrat ore into San

Diego Lay or at any place where it would be eventually transported

to San Diego lay is prohibited

Nots Califoçnia Water Code Section 13050 defines contamination pollution

and nuisance as follow

.1 ContaainatiOfl means an i.paira.nt of the quality of the waters

of the state by waste to degree which cr.atss.a hazard to the

public health through poisoning or through the spread of

disease Contamination shall include any equivalent effect

resulting from th disposal of waste whether or not waters of

the state are affected
.54-

If Pollution means an alteration of th quality of th waters of

th stat by waste to degree which unreasonably affcts

such waters for b.neficil uses or facilities which icr
such beneficial uses Pollution cay include contamination

Iii Nuisance Cifl5 anything which is injurious to health or

is ind.cent or off.nsivs to the sensss or an obstruction to the

free use of property so as to interfere with the comfortable

enjoyment of life or property and affects at the same tile

an entire counity or neighborhood or any considerable number

of persons although th eztsnt of the annoyanc or damage

inflicted upon individuals cay be unequal and occurs during

or as rssult of the treatment or disposal of wastes
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Discharge Specification 3.2c

Effluent discharged to San Diego 3sy must be ss.ntially ft.
of. substances toxic to marine life du to increases in concsn

trations in marine waters or sediments

Discharge Sp.cification 3.3

Tb discharger shall comply with the Water Pollution Control Plan

described in indtng Any proposed amendment to the Water

Pollution Control Plan must be approved in writing by the Executive

Officer

Receiving Water Limitations C.1d

Water shall not contain substancew in concentrations that result in

th deposition of material that cause nuisance or adversely affect

beneficial uses

Receiving Water Limitation

C.5a Toxicity

All waters shall be maintained free of toxic substances in concen

trations that are toxic to or that produc detrimental physio

logical responses in human plant animal or aquatic life

Receiving Water Limitation

C.6 Toxic Materials Limitations

The- discharge shall not cause the following toxic material limita

tions to be exceeded in the receiving watsrs upon the completion of

initial dilution except that limitations indicat.d for radioactivity

shall apply directly to the undiluted vast effluent

6Month1 Dailyt Instantaneous3

Constituent Unit Median Maximum Maximum

Copper pg/i 20 50

The six-month median concentration limit shall apply as moving

median of daily values for any 180day period in which daily values

represent flowweighted average concentrations within 24hour

period Per intermittent discharges the daily value shall be

considered to equal zero for days on which no discharg occurred

The daily maximum limitation shall apply to the r.sults of single

composite sample collected over period of 24 hours

The instantaneous maximum concentration limit shall apply to grab

sample determinations
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Provision D.1

Neither the tr.atment nor th discharge of pollutant shall create

pollution contauination or nuisance as defined by Section 13050

of the California Water Code

Provision D.6

this di.charg shall not cause violation of any applicable water

quality standard for receiving waters adopted by the Regional loard

or the State Wat.r Resources Control $oard as required by the Clean

Water Act and regulations adopt.d thereunder If more stringent

applicable water quality standards are promulgated or approved

pursuant to Section 303 of the Clean Water Act or Amendments

thereto the Regional bard will revis and modify this Order in

accordanc with the more string.nt standards.N

rh water quality standards referenced above are contained in the

Regional boards CoMprshsnsiYs Vat.r Quality Control Flan A.port
Sa Diego lasia basin Plan and amendanta One pertinent

water quality objective contained in the basin Plan states

All waters shall be aintained free of toxic substances in

concentrations that are toxic to or that produce detrimental

physiological responses in human plant animal or aquatic

life..

The Water Quality Control Plan for Ocean Waters of California 1983

Ocean Plan was adopt.d by the Stat board on November 17 1983 The

1983 Ocean Plan established beneficial uses of the ocean waters of the

state water quality objectives general requirement for management of

waste discharges to the ocean quality r.quirement for vast discharg.s
and discharge prohibitions

In legal opinion issued on January 18 1984 by the Offic of the Chief

Counsel for the State Water Resources Con.rol board it was determined

that the California Ocean Plan water quality standards ca applied to

discharges in the absence of standards in the bays and Retuariea policy
Such authority can be taken from th PorterCologne Act Water Code

Section 13000 it seq which requires Regional board in the adoption of

vasts di.charg requirements to implement relevant basin plan and to

take into consideration the beneficial uses to be protected the water

quality objectives reasonably required for that purpose and th previ
sions of Water Cod Section 13241

The beneficial uses of San Diego bay are

Note The definition of pollution contamination and nuisance is

stated in Finding Ne and California Water Code Section 13050
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Industrial servic supply

Wsvigation

Cc Water contact recreation

Cd Soncontact water recreation

Ocean comeercial and sport fishing

Saline vat.r habitat

Preservation of rare and endangered p.ci.
Marine habitat

Ci Ti.b migration

Sh.llfi.h harvesting

10 On Octobr 2$ 196$ the State Water Resources Control Board adopted

Resolution so 68-16 Statsa.nt of Folicy vich A.sp.ct to Naintalning

Rih Quality hatr tn California her.inaftr referred to as the

Nondegradation Policy Under the terms and conditions of the Nondegra

dation Policy the xiating prsdiachargs water quality of the San

Diego Say must be maintained unless it is d.aonstrat.d that decrease in

water quality will be consistent with maximu benefit to the people

of the State will not unreasonably affect beneficial uses and

will not result in water quality less than prescribed in the Basin Plan

or other adopted policies

11 Monitoring performed by Regional Board staff from 1979 to 1984 at

locations adjacent to Paco Terminals Inc has detected increasing levels

of copper concentrations in the bay sediments Results of samples

collected in April 1979 prior to initiation of Pace Terminals Inc

op.rations indicate an average copper concentration adjacent to Paco

Terminals Inc of .110 milligrams per kilogram mg/kg Th average

copper concentration in sampl.s collected by Regional Board staff in June

1983 and June 1984 at the locations previously sampled in 1979 were 3351

mg/kg and 13717 mg/kg respectively

12 Additional documentation of elevated copper concentrations in San Diego

Say waters and sediments baa been obtained from the California State

Mussel Watch Program Department of Tisb and Came staff collected mussel

tissue samples suspended in the San Diego Say water column in December

1982 January 1984 and January 1985 The mussel tissue sample results

indicate an average copper concentration of 49.2 mg/kg in D.cemb.r 1982

78.7 mglkg in January 1984 and U.1 mg/kg in January 1983. All mussel

tissue sampling data collected during 1982 through 1984 exceeded the 90

percent Elevated Toxic Pollutant Levels ETPL for mussel tissue copper

concentrations established by the State Mussel Watch Program The ETPL

has been developed to identify locations whir level of toxic substances

are significantly higher than the levels measured statewide The 90

percent EPTL is that concentration of toxic substance that equals or

exceeds 90 percent of all measurements of th toxic substance in the same

type of sample throughout the state

13 The copper concentrations found in the mussel tissue are not direct

measurement of copper conc.ntrations in San Diego lay waters however the

mussel tissue copper concentrations are an excellent indicator of the

relative presence of copper at one sampling station versus another

sampling station The high concentrations of copper found within the

mussel tissue indicates that significant amount of copper is migrating

fro the copper orecontaminated sediments into the water column
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14 Tb test mussels used in the Stat Mussel Watch Program were suspended in

th upper water column approximately 25 feet above the contuinat.d lay

sediment and would accurately r.fl.ct the copp.r concentrations in th
water column at that depth However th copper concentration in the

water column would likely increase as distance from the contaminated lay

sediment decreases Thus it is likely that th Bay water closest to the

sediment and the inter.titual water found within the sediments can be

expected to have higher concentrations of copper as compar.d to the

copper concentrations at the 10 foot depth contour assimilated by the

test mussels The copper concentration within the sediments can be

expected to have detrimental effect on wid rang of beathic bLots

particularly Lnvert.brates depressing the viability and productivity of

the benthos in the lay sedimenta adjacent to Paco Terminals Inc.

15 ly memorandum dated December 31 1984 to Mr Ladin Delaney Regional

Board Executive Qfficer Mr John laxt.r Regional Manager Department

of Fish and Oam mad the following observation based on Department of

Fish and Came staff review of samples collected by Regional Board and

Department of Fish and Came staff

...in the Paco situation the large volume of copper ore which has

been introduced to marine sediment in solid form hay contaminated

the benthos directly and by leaching into the surrounding waters

have contaminated the water column at significant concentrations

The memorandum also stated that

In effect the Paco situation represents marine toxic waste site

which if left in place will negatively influence the normally

occurring natural living resources of that arsa for an indefinite

time period

16 By letter dated July 16 1985 Regional Board ataff requested Paco

Terminal Inc to submit report which addressed the areal extent

of contamination actions taken for cleanup and schedule for

cleanup On August 30 1985 Paco Terminals Inc submited report An

Ivalua elan of Copper in eb Harm Znrlrona.nt In tb Viciof tj of Pica

r.ramnais Inc San Dt.o Day California prepared by Vestec Services

Inc in response to the Regional Board July 16 1985 litter Included in

th report were the analysis of samples collected on August 16 1985 by

Westec Services Inc of San Diego lay sediment in the Paco Terminals

Inc area Th report stated the following

Analysis of grab samples revealed that concentrations of total

copper 2300 to 28600 ppm at stations 13 16 22 23 along

th pier face and near the storm drain 9300 ppm were higher than

lsewhere in the study ares This is consistent with data collected

by the RWQCI and Pacos IIPDES onitoriàg studies ..

17 The general extent of copper contamination of San Diego lay sediment

caused by Paco Terminals Inc based on locations and results of sediment

grab samples collected by Regional Board staff and Westec Services Inc

discussed arli.r.includes but is not necessarily limited to

CUT 003381



Cleanup and Abstesint

Order $o 8591

Pro th seaward pisrfac of Faco Terminals Inc which includes

th shiploading operations extending westerly in rectangular

manner to approximately 250 f.et froa the pierface and width of

1000 feet along the seaward pi.rfacs

The srea extending northerly to approximately 2.50 feet fro the

store drain outfall located at th north pierface of the 24th Street

Marine Terminal

More definite studie to delineate the precise area of San Diego Bay

sediment corta.ination by Pace T.r.inslsXnc will be performed

under the directives of this Order

18 On October 1985 Regional Board staff conducted an onsite compliance

inspection During the inspection Regional Board staff noted the

following conditions which were not in accord with PacoTerainals Inc

Best Management Practices Program described in Finding No

thin layer of copper ore residue covered the entire site up to the

seivard pi.rface

Th majority of the store drains were uncovered and contained copper

ore

Both Items and above are direct violations of Prohibition A.2 and

Discharge Specifications B.3 of Order No 84-50 as stated in Finding No

of this Order

19 For reasons stated previously the increasing copper concentration in the

portion of San Diego Bay adjacent to Paco Terminal Inc is direct

result of discharge or spillage of copper ore from Pace Terminals Inc

operations The Regiona.l Board sediment sampling progra and the State

Mussel Watch Program have clearly documented extremely high and con

itantly increasing concentrations of copper in both the sediments and

water column of San Diego Bay adjacent to Paco Terminals Inc The

Regional Board believes the increased copper concentrations caused by

discharge or spillage of copper ore from Pace Terminals Inc since

initiation of operations is direct result of one or both of the

following

Inadequate implementation of the previously mentioned Beat Manage

ment Practices Plan submitted by Paco Terminals Inc as described

in Findings No and

Some inherent weakness in the Water Pollution Control Plan itself

which led to th discharge or spillage of copper ore in San Diego

Bay

Accordingly Paco Terminals Inc ha violated Provieion 3.2 of Order No

7972 stated in Finding No and Discharge Specification3.3 of Order

No 84-50 stated in Finding No Based on the October 1985 Regional

Board staff inspection of Paco Terminals Inc described in Finding No
18 Paco Terminals Inc is threatening to continue to cause violations of

Discharge Specification B.3 of Order No 8450

CUT 003382



Cleanup and Abatement

Otd.r No 8591 10-

20 Paco Terminals Inc ha cau..d thr.at.ned violation of Discharge

Specification 1.2c of Order No 6450 stated in Finding No of this

Order Tb marked incr.as in copp.r conc.ntratien in San Diego lay

sediments caused by the dischstg or spillag of copper or into San

Diego lay has been previously documented in this Order The migration of

copp.r from the contaminated sediment into th water column threatens to

cause an adv.ra or degraded condition in mann blots d.tnia.ntal to the

marine habitat beneficial use of San Diego lay

21 Pace Terminals Inc ha caused threatened violation of Iec.iving Water

Limitation or Order $0 7972 tat.d in Finding No Receiving Water

Limitation C.3a of Order No $4SO stated in Finding No and Pro
vision D.6 of Order No 8450 stated in 7indlng $o stated in the

previous findings of this Order both the Regional bard and the Depart
ment of Fi.h and Game have found that the copper ore discharged to San

Diego by Pace Terminals Inc is present in San Diego bay sediments in

concentrations that could be toxic to the marine life ofSa Diego lay

22 Pace Terminals Inc has caused threatened violation of Prevision 1.1

of Order Ne 7972 as stated in Finding and Provision D.l of Order No
6450 as stat.d in Finding No Pace Terminals Inc has discharged

copper ore to San Diego lay in concentrations that have created condi
tion of pollution in San Diego lay waters as defined in California Water

Code Section 13050 and Finding No of this Order This finding

based on the following conclusions

The migration of copper from th contaminated sediment to the water

column is threatening to cause th copper receiving water limitation

of pg/l described in Receiving Water Limitation C.6 of Order No
14-50 and stated in Finding No of this Order to be exceeded in

San Diego lay waters

Th water quality objective for copper described in Receiving Water

Limitation C.6 of Order Ne 84SO provides for the reasonable

protection of the beneficial usia of San Diego lay waters stated in

Finding No of this Order Thus in causing the copper concen
tration of San Diego lay waters to exceed pg/i Pace Terminals

Inc has created condition of pollution in San Diego lay which

threatens to impair the mann habitat beneficial n.e of-San Diego

lay

23 Paco Terminals Inc in causing the discharge or spillage of copper ore

into San Diego lay baa violated Prohibition A.2 of Order No 6450 as

stated in Finding No of this Order

24 Pace Terminals Inc has caused threatened violation.of Receiving Water

Limitation C.6 of Order No 8450 as stated in Ptnding We of this

Order As previously stated th copper concentrations at the Regional
bard sediment sampling stations currently average 13717 ag/kg The

migration of this copper into the Water column has caused l.vated copper
concentrations of up to $6.1 ag/kg in mussel tissue sampled under the

Stat Mussel Watch Program Thus leaching of the copper fr-au the

affected sediment could cause the pg/I standard for copper to be

exceeded in San Diego lay waters
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25 This .nforcement action is exempt from the provision of the California

Invironmental Quality Act Public P..ourc.s Cods Section 21000 ct s.q
in accordance with Section 15321 Chapter Title 14 California

Administrative Cod.

Jr IS HIAtBY ORDL4ED That pursuant to Section 13304 of the California Water

Cod

Pace Terminals Inc shall submit report to this offic no later than

March 1986 identifying range of r...dial actionalternatives to

cleanup present and prevent future contamination of San Di.go lay

resulting from the discharge of copper ore from Pace T.rminals Inc 24th

Street Mann Terminal operations The report shall examine and deter
mine th cost efficiency feasibility and lat.nial and

vertical extent of copper contaminated sediment associated with each of

the following cleanup stratagies

le.ovl and/or treatment of the copper cantaainstsd sediment to

attain copper concentrations in the affected San diego lay sediment

contamination zone essentially equivalent to copper concentrations

occurring in the sediment contamination sone prior to initiation of

operations at Paco Terminals Inc in 1979 As documented in

Pegional bard staffs July 20 1985 letter to Paco Terminals Inc

legional board staff stapling found copper levels in San Diego bay

sediments adjacent to Paco Terminals Inc in April 1979 to average

110 mg/kg Any other data obtained by Pace Terminals Inc psi
taming to copper concentration levels in adjacent San Diego bay

sediments prior to initiation of operations by Paco Terminals Inc

will also be considered if in the judgea.nt of Regional board

stiff sufficient documentation is provided

removal and/or treatment of copper contaminated sediment to attain

the following copper concentrations in San Diego bay waters to

protect the San Di.go bay beneficial uses noted in Finding

6-Month1 Daily Instantaneous

Constituent Unit Median Maximum Maximum

Copper 20 50

Th sixmonth median concentration limit shall apply as moving

median of daily value for any 180-day period in which daily values

represent flowweighted average concentrations within 24hour

period For intermittent discharge the daily values shall be

consid.red to equal zero for days on which no discharge occurred

Th daily maximu limitation shall apply to the results of single

composite sample collected over p.niod of 24 hours

Th instantaneous maximum concentration limit shall apply to grab

sample d.t.rminations
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Under this cleanup alternative it will be n.c..sary to ascertaji the

degree of copper migration fro the .edia.nts to th water column
that viii occur and to demonstrate that the copp.r migration will

not cause the copper limitation be .xe.ed.d in either the

column or the interstitual water found within the sediment

r...dial action alternative proposing the attainment of copper
concentrations in the affected San Diego Jay sediment cofltaainstjo

zone which concsd.a contaminated San Diego Jay vat.rs to degraded

status Under this alternative Pace Terminal Inc may propose
level of contaminated sediment cleanup les stringent than that

required under cleanup alternative or listed above

Under this alternativ it viii be necessary to ascertain th degree
of copper migration roe the sediments to the water column that will

occur and subsequently to determine th effects that the

mobilized copper will have upon the marine life of San Diego Jay
It will also be necessary to establish to the satisfaction of the

Regional Board that the proposed copper concentration would comply
with the following criteria in accordance with the State

Degradation Policy

The proposed copper concentrations to be attained in the

affected San Diego Bay sediment contuinatioa zone would not

alter the equality of San Diego Bay waters to degree which

unreasonably affects the San Diego beneficial uses listed in

Finding Jo

The proposed copper concentrations to beattained in the
affected San Diego Jay sediment copper contamination zone will

be consistent with the maximum benefit to the people of the

state

The proposed copper concentrations to be attained in the San

Diego Jay sediment copper contamination zani will not result in

water quality les than prescribed in the 3asin Plan Ocean

Plan or other adopted policies

The cleanup alternatives required under Directive of this Order will be
evaluated in detail by Regional Board staff This evaluation will

include technical considerations estimated costs and anticipat.d water

quality effects associated with each alternative Based on this evalua
tion specific cleanup alternative will be selected by R.gional Board

staff for implementation Upon notification by the Zx.eutiv Officer
Pace Terminals Inc shall implement the cleanup alternative selected by

Regional Board staff

In the interim period until final cleanup is selected implemented and

completed Pace Terminals Inc shall maintain full compliance with the
Best Management Practices as described in the terms and conditions of
Order No 8450

Paco Terminals Inc shall dispose of all copper contaminated water and
sediment in accordance with all applicable state and federal regul
ations
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Pace Terainals Inc shall upon iapl...ntation of th selected cleanup

alternative .ubait aenthly progress r.port di.eu..tn the cleanup

progri status and the progr.ss aad toward attaining the final .lect.d

cleanup criteria Specific inforaation to included in the monthly

progr.a report will be d.t.rain.d by .8ional o.rd staff upon ssl.ction

of final cleanup slt.rnatiVss

Ladlaff D.Jsn.y IxcutJVS Officer do hereby esi-tify th Foregoing is

full true and correct copy of Cleanup and Abs tea.n Order issued on

c.sb.r /2 195

Dec.mb.r 12 1985

JMrs

DELANEY

Executive Officer
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ADDENDUM NO TO CLEANUP AND ABATEMENT ORDER NO 85-91

PACO TERMINALS INC
NATIONAL CITY

SAN DIEGO COUNTY

The California Regional Water Quality Control Board San Diego Region hereinafter

Regional Board finds that

On December 12 1985 the Regional Board Executive Officer issued Cleanup and

Abatement Order No 85-91 Paco Terminals Inc National City San Diego County

Order No 85-91 contained findings establishing that copper ore loading and

storage operations at Paco Terminals Inc had resulted in discharges of inorganic

copper ore to San Diego Bay The inorganic copper ore consisted of rendered

form of cupric ferrous sulfide ore known as chalcopyrite The discharges of

copper ore to San Diego Bay were in direct violation of discharge prohibitions

contained in Order Nos 79-72 and 84-50 Waste DIscharge Requirements for Paco

Terminals Inc National City San Diego County Order No 85-91 directed Paco

Terminals to submit report identifying the lateral and vertical extent of copper

ore in sediments near Paco Terminals and cost estimates associated with three

cleanup alternatives to remove the copper ore from San Diego Bay

In March 1986 Paco Terminals Inc submitted report entitled Evaluation of

the Impact of Copper Ore In the Marine Environment the VicinIty of Paco

Terminals Inc on the Beneficial Uses of San Diego Bay prepared by Westec

Services Inc hereinafter referred to as the March 1986 Westec Report The

March 1986 Wesiec Report was submiu .d in response to Directive of Cleanup and

Abatement Order No 85-91 and was continuation of previous report submitted by

Paco Terminals Inc to the Regional Board in September 198$ The March 1986

Westec Report presented an evaluation of the cost and feasibility of three

alternative cleanup options provided additional information on the vertical and

horizontal distribution of copper contaminated sediments and presented an

evaluation of the effects of the copper contaminated sediments on the marine

habitat beneficial use the beneficial use potentially most affected by the copper

ore discharge of San Diego Bay

In August 1985 and January 1986 Westec Services Inc conducted sediment sampling

in San Diego Bay to establish the vertical and horizontal distribution of the

copper ore in the bay sediments The study area extended approximately nautical

mile north and south and 0.5 nautical miles west of Paco Terminals Inc. The

vertical profile of copper ore in the bay sediments was obtained by collecting

core samples at different sites in the study area The vertical core sediment

samples were collected to depths up to the maximum core penetration depth The

maximum vertical core sample depths ranged from 12 inches to 52 inches The

horizontal distribution of copper ore in the bay sediments was determined based on

34 station sites sampled in August 1985 and 77 stations sampled in January 1986
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One vertical core sample collected at Station G-l6 immediately adjacent to the

Pco Terminals Inc pier face contained copper concentration of 12.500

milligrams per kilogram mg/kg at the top portion and 4780 mg/kg in the bottom

portion at depth of 40 inches Copper concentratiOnS determined at the

remaining sample sites located 240 480 720 1500 and 3000 feet from the pier

face ranged from 3.0 to 9.0 mg/kg With the exception of the vertical core sample

collected from Station C- 16 the vertical core sample values showed that the

copper contamination in the affected bay sediments decreased markedly with depth

and thus was primarily surface phenomena

The surficial sediment samples collected to determine the surficial area extent

of the copper ore contamination revealed that copper concentrations at stations

IS 16 22 and 23 along the Paco Terminals Inc pier face ranged from 2300 mg/kg

to 28600 mg/kg surface sediment sample collected at Station adjacent to

the mouth of storm drain tributary to Paco Terminals Inc had copper

concentration of 9300 mg/kg Copper concentrations in sediment samples collected

along the Paco Terminals Inc pier face and adjacent to the storm drain pipe were

markedly higher than elsewhere in the study area Sample stations located from

250 to 750 feet from the pier face Stations 10 11 12 17 18 19 24 and 26

had copper concentrations ranging from 47 mg/kg to 372 mg/kg Sample stations

located 1500 to 3000 feet from the pier face Stations 13 14 20 21 27 and 28

had copper concentrations ranging from 29 mg/kg to 45 mg/kg Sediment sample

stations located approximately 0.5 miles to the north and south of Paco Terminals

Inc had copper concentrations ranging from 11$ mg/kg to 141 mg/kg and 209 mg/kg

to 325 mg/kg

Directive 1a of Cleanup and Abatement Order No 85-91 required Paco Terminals

Inc to examine the cost and feasibility of removal and/or treatment of the copper

contaminated sediment to attain sediment copper concentrations essentially

equivalent to the copper concentrations occurring prior to commencement of

operations by Paco Terminals Inc. In April 1979 Regional Board staff collected

sediment samples adjacent to 24th Street Marine Terminals prior to the occupation

of the site by Paco Terminals Inc The site was occupied by Paco Terminals Inc

in early 1980 The six sediment samples collected by Regional Board staff at

that time had copper concentrations ranging from 91.7 mg/kg to 177.9 mg/kg The

average copper concentration of the six sediment samples was 110 mg/kg

Directive 1a of Cleanup and Abatement Order No 85-91 stated that any other data

obtained by Paco Terminals Inc to describe the copper concentrations occurring in

the sediments prior to 1980 would be considered if sufficient documentation were

provided The March 1986 Westec Report stated that baseline copper

concentrations were as high as 398 mg/kg in the vicinity of 24th Street Marine

Terminal prior to the occupation of the site by Paco Terminals Inc. This

conclusion was based on bioassay studies conducted on bay sediments at the nearby

32nd Street Naval Station Piers through 13 by the Naval Oceans Systems Center

in 1979 in support of proposed dredging project Sediment copper

concentrations contained in the Naval Ocean Systems Center studies show that

copper concentrations averaged 385 mg/kg at Navy Piers to 13 in 1979 Navy

Piers 10 to 13 which were included in the Paco Terminals Inc study area had

sediment copper concentrations ranging from 27 mg/kg to 397.8 mg/kg In 1982

Lockheed Ocean Science Laboratories conducted bioassay of sediments midway
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between the 24th Street Marine Terminal and lavy Pier 13 in support of proposed

dredging project The average sediment copper concentration determined at this

location in the Lockheed Ocean Science Laboratories studies was 290 mg/kg

The sediment copper concentration of 397.8 mg/kg referenced in Finding No

occurred on the south side of Navy Pier 10 near the shoreline approximately 4000

feet north of Paco Terminals Inc. Navy Pier 13 13 located approximately 1200

feet north of Paco Terminals Inc. The copper concentrations for Navy Pier 13

contained in the 1979 Naval Ocean Systems Center study referenced in Finding

ranged from 27 mg/kg to 161 mg/kg with an average copper concentration of 116

mg/kg The Regional Board does not believe that the 1979 Naval Ocean Systems

Center and the 1982 Lockheed Ocean Science Laboratories data referenced in Finding

conclusively demonstrate that the level of copper concentrations existing at

24th Street Marine Terminal in 1979 prior to the occupation of the site by Paco

Terminals Inc could be characterized by copper concentration of 35 mg/kg The

Naval Ocean Systems Center data cited in the March 1986 Westec report indicates

that the average copper concentration in sediments adjacent to Navy Pier 13

located approximately 1200 feet north of the 24th Street Marine Terminal averaged

116 mg/kg in 1979 prior to the occupation of the 24th Street Marine Terminal

site by Paco Terminals Inc. The Lockheed Ocean Systems Center study sediment

data collected in 1982 after the occupation of the 24th Street Marine Terminal

Site by Paco Terminals Inc at an area approximately 600 feet north of storm

drain receiving storm runoff from Paco Terminals Inc indicates that sediment

copper concentrations in that area increased to 290 mg/kg The increase of copper

in the bay sediment in that area may have been the result of the discharge of

storm runoff containing elevated concentrations of copper to the storm drain

during storm events The Regional Board believes that the Regional Board staff

data collected in 1979 in the bay sediments adjacent to the 24th Street Marine

Terminal and referenced in Finding is the best available data to establish

baseline copper concentrations existing at that point prior to the occupation of

the site by Paco Terminals Inc. Accordingly the Regional Board finds that the

baseline coppe concentration existing in sediments adjacent to the 24th Street

Marine Terminal prior to the commencement of operations at the site by Paco

Terminals Inc was 110 mg/kg

Directive 1b of Cleanup and Abatement Order No 5-91 directed Paco Terminals

Inc to examine the cost and feasibility of removing the copper ore contaminated

sediment to attain six-month median copper concentration of ug/1

daily maximum copper concentration of 20 ug/i and an instantaneous maximum

copper concentration of 50 ugh in San Diego Bay waters This copper water quality

objective was obtained from the Water Quality Control Plan Ocea Waters of

California 1983 hereinafter referred to as the Ocean Plan adopted by the State

Water Resources Control Board on November 17 1983 The Ocean Plan is applicable

in its entirety to point source discharges of waste to ocean waters The plan ts

not applicable to waste discharges to enclosed bays such as San Diego Bay The

Water Quality Coutrol Policy for the Enclosed Bays and Estuaries of California

1974 hereinafter referred to as the Bays and Estuaries Policy adopted by the

State Water Resources Control Board on May 16 1974 contains water quality

standards applicable to waste discharges to enclosed bays and estuaries such as

San Diego Bay The Bays and Estuaries Policy requires that discharges of

municipal wastewaters and industrial process waters to enclosed bays and estuaries
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be phased out at the earliest practicable date The Bays and Estuaries policy

does not contain numerical water quality standards for waste discharges to bays

and estuaries The beneficial uses of San Diego Bay are similar if not identical

to those of the ocean San Diego Bay waters are in hydrologic continuity to

waters of the open ocean however the bay waters are generally subject to less

dilution than ocean waters Thus the water quality standard to protect the

beneficial uses of San Diego Bay waters should be at least as stringent as the

standards in the Ocean Plan which provide for the protection of open ocean

waters Accordingly the Regional Board believes that in the absence of numerical

water quality standards specifically applicable to San Diego Bay any cleanup

level selected by the Board should not cause the Ocean Plan water quality standard

for copper to be exceeded in bay waters in order to provide for the protection of

the beneficial uses of San Diego Bay

10 The March 1986 Westec Report contained an evaluation of the extent to which the

copper ore in the bay sediment may be migrating from the sediments into the bay

water column Sample station 43 which had sediment copper concentration of

19800 mg/kg was selected as the sampling point for the evaluation Westec

Services Inc felt that this Station represented the worst case situation in that

this station had the highest sediment copper concentration in the study area based

on the results of sampling conducted by Westec Services Inc on January 29 1986

Westec Services believed that if copper concentrations in the water column fell

below the copper water quality objective referenced in Finding it was

reasonable to assume that copper concentrations in the water column overlying

sediments with coppçr concentrations lower than Station 43 wàuld also not exceed

the copper water quality objective referenced in Finding Westec Services Inc

also believed that the worst case siruation would occur at high tide in San

Diego Bay when copper-laden water from other possible discharge sources located

between the bay entrance and Paco Terminals Inc would enter the back bay and

influence bay water samples collected adjacent to Paco Terminals Inc Each water

column sample collected was filtered through 0.45 micron filter to remove the

particulate matter Westec Services Inc analyzed the sample which passed through

the filter to obtain the total dissolved copper concentration Westec Services

Inc also analyzed the particulate matter retained on the 0.45 micron filter to

obtain the total particulate copper concentration

II The average concentration of total dissolved copper in the water at Station 43

ranged from ugh meter from the bay bottom under low tide conditions to

ugh two meters from the bay bottom under high tide conditions Westec Services

Inc maintained that these total dissolved copper concentrations were less than

she copper water quality objective referenced in Finding The average total

particulate copper concentration in the water at Station 43 ranged from ugh

meters fiorn the bay bottom under low tide conditions to 1$ ugh two meters from

the bay bottom under high tide conditions Westec Services Inc maintained that

the total particulate copper concentration was less than the 50 ugh instantaneous

maximum water quality objective referenced in Finding Compliance with the

copper water quality objective referenced in Finding is only determined through

analyses of water samples for total recoverable copper as defined in Title 40

Code of Federal Regulations Part 136 40 CFR 136 Total recoverable copper is

defined as the concentration of copper determined on an unfiltered sample after

vigorous digestion or the sum of the copper concentrations in both the filtrable
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nd nonfilterable sample fractions Accordingly it is incorrect to measure

compliance with the copper water quality objective referenced in Finding by

comparing the objective with only the copper concentration found in the filterable

sample and excluding the copper concentration found in the nonfilterable s.ample or

vice-versa Compliance with the copper water quality objective can only be fully

determined through comparison with the total recoverable copper concentration of

the Station 43 sample results this value is obtained by summing the copper

concentratiOn found in the filterable and nonfilterable sample fractions The

average total recoverable copper concentrations for Station 43 determined by the

Regional Board by summing the filterable and nonfilterable copper concentrations

reported by Westec Services Inc ranged from 10 ugh meters from the bay

bottom under low tide conditions to 21 ugh two meters from the bay bottom at

high tide conditions The average total recoverable copper concentrations did

not exceed the instantaneous maximum copper water quality objective of 50 ugh

which applies to grab sample determinations However the average total

recoverable copper concentration did exceed the six month median copper water

quality objective of ugh under both high tide and low tide conditions

Compliance with the six month median objective is measured by calculating the

median of daily values during any 10 day period While one day sample event is

insufficient to determine compLiance with six month median copper water quality

objective it is significant to note that the ugh six month median objective

was exceeded under both high and low tideconditions Additional sample values

would be required to fully confirm that thi copper ore contaminated sediment is

causing the ugh six month meian objective to be exceeded in the water column

12 The March 196 Westec Report contained data on the copper concentrations in the

interstitial water lying in the bay sediment immediately adjacent to the sediment

grains The sampling plan was designed to evaluate the worst case conditions by

conducting the sampling at Station 43 which had the highest sediment copper

concentration of the Janury 196 sediment samples Four replicate samples were

collected by Westec Services Inc by inserting syringes intO the bay sediment and

withdrawing water sample The samples were filtered through 0.45 micron

filter to remove particulates thus sample analysis only determined the total

dissolved copper concentration in the interstitial water The total dissolved

copper concentration in the interstitial water ranged from $0 ugh to 480 ugh

with an average concentration of 214 ugh

13 The Regional Board compared the interstitial water concentrations referenced in

Finding 32 with the Ocean Plan copper water quality objective referenced in

Finding Under this approach it was assumed that the interstitial water was the

primary source of contaminants to benthic biota It Was also assumed that the

exceedance of the six month median copper water quality objective of ugh in the

interstitial water could adversely affect benthic biota and thus also adversely

affect the marine habitat beneficial use of San Diego Bay Based on the

interstitial water copper concentrations discussed in Finding 12 the Regional

Board believed that the existing sediment copper concentration appeared to be

causing the interstitial water concentrations to greatly exceed the ugh copper

water quality objective and threatening to adversely affect benthic biota in

the copper ore contamination area By letter dated July 31 196 the Regional

Board directed Paco Terminals Inc to collect additional interstitial water

samples to determine the areal extent of elevated copper concentrations in the
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interstitial waters Paco Terminals Inc was also directed to gather sufficient

data to define the relationship between sediment copper concentration and

interstitial water copper Concentration

14 By letter dated September II 1987 Paco Terminals Inc objected to the Regional

Boards application of the Ocean Plan copper water quality objective referenced in

Finding to interstitial water Paco Terminals Inc maintained that interstitial

waters from most sediments from embayments typically exceed Ocean Plan limits for

many chemical variables such as sulfides ammonia and biological oxygen demand

because the interstitial water is relatively restricted compared to the overlying

water column with reduced opportunity for dilution The Regional Board believes

that concentrations of some chemical ConstituentS would be expected to be

naturally greater in interstitial water than in the overlying water column

However Paco Terminals Inc has not demonstrated that the interstitial water

copper concentrations in the affected area are within the range of concentrations

which could be expected to naturally occur

15 On March 24 1987 Paco Terminals Inc submitted report prepared by Westec

Services Inc entitled Evaluation of Copper In 1.terstltial Water from Sediments

at Pace Terminals San Diego Bay Phase I1hereinafter referred to as the March

1987 Westec Report The stated objectives of this report were to define the

relationship between copper concentrations in the sediment and interstitial water

and if such correlation does exist use the correlation to determine the

horizontal distribution of copper in the interstitial water adjacent to Paco

Terminals Inc. Westec Services Inc coLlected 36 core samples on February

1917 at distances upto 170 feet from the Paco Terminals Inc pier face Westec

Services Inc reported that due to probable interferences from salts in the sea

water interstitial water samples had to be diluted with deionized water to reduce

the interference The dilution process reduced the level of detection for copper

from ugh to 20 ugh Thus the interstitial water copper cOnCentratiOft could

not be compared with the Ocean Plan ugh copper water quality objective due to

the reduction in thc level of detection to 20 ugh The interstitial water

concentrations ranged from 20 ugh to 300 ugh one of the 36 interstitial water

samples was not analyzed due to an insufficient sample voLume The sediment

copper concentration ranged from 21 ugh to 21700 ugjL

16 The March 1917 Westec Report contained the results of linear regression

analysis of the data referenced in Finding 15 The purpose of the evaluation was

to determine if there was statistically significant relationship between copper

concentrations in the interstitial water and the sediment Two correktion

relationships between the copper concentration in the interstitial waler and

sediment were developed One of the correlation relationships employed all 35

sample results The second correlation relationship employed only 33 sample

results two sample results were removed from consideration because of possible

sample contamination Both correlation relationships assumed thai 16 sample

results with reported interstitial water copper concentrations of 20 ugh were

actually 20 ugh worst case assumption The sediment copper concentratiOns at
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which the 50 ugh instantaneous maximum Ocean Plan copper water quality objective

is attained in the interstitial water as predicted by the two correlation

relationships are presented below

Linear Number Sediment

Regression Correlation of Copper

Analysis Vpluc Samples Concentration

0.369 35 -3950 mg/kg

0.593 33 7050 mg/kg

Westec Services Inc believed that Analysis which determined that removing the

copper contaminated sediment to copper concentration of 7050 mg/kg would result

in interstitial water concentration of 50 ug/l was the best estimate due to the

higher correlation value

17 The March 197 Westec Report did not establish clearly defined relationship

between the sediment copper concentration and either the Ocean Plan copper water

quality objective six-month median limitation of ugh or the daily maximum

limitation of 20 ug/l However as shown in Finding 16 the available data does

indicate that relationship exists between the Ocean Plan copper water quality

objective instantaneous maximum limitation of 50 ugh and the sediment copper

concentration Based on the regression analysis referenced in Finding 16 an

interstitial water copper concentration of 50 ugh is associated with sediment

copper concentration of 7050 mg/kg The Regional Board believes that although

the available data do not provide clearly defined relatinship between the six-

month median copper concentratiOn limit of ug/l and particular sediment copper

concentration the data indicates that the sediment copper concentration

corresponding to the Ocean Plan six month median concentration limit would likely

be no greater than 1000 mg/kg

18 The March 1986 Westec Report examined the effects of the copper contaminated

sediment on the benthic biota in the vicinity of Paco Terminals Inc The report

characterized the benthic community as impoverished with low numbers of species

and individuals and low species diversity The report found that 93.5 percent of

the area influenced by the copper contaminated sediment was already influenced by

shipyard operations and other harbor activities prior to the commencement of

operations at Paco Terminals Inc The impoverished condition of the benthic

community was attributed in part to disturbances from harbor activities such as

ship movement with the attendant propeller wash and scour and maintenance

dredging The impoverished condition of the benthic community was cited as

historic condition in that it had been noted in other studies in the general

vicinity of 24th Street Marine Terminal in 1974 and 1977- prior to the

commencement of operations by Paco Terminals Inc No statistically significant

relationship between sediment copper concentration and total number of species

total number of individuals and species diversity was found

19 The March 1986 Westec Report does not conclusively demonstrate that the copper

ore does not have the potential to adversely affect benthic communities As

previously stated in Finding 18 the vitality of the benthic community was
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depressed prior to the deposition of copper ore in the sediment It is possible

that direct correlation between sediment with high copper concentration and

benthic community indices might be found in areas which have more diverse benthic

communities The Regional Board also believes that some of the environmental

stresses which were responsible for the depressed condition of the benthic

community prior to the commencement of operations by Paco Terminals Inc may be

reduced in the future Improved controLs over anti-fouling boat hull paints and

painting techniques and other changes in vessel activities could provide

conditions conducive to an increase in the diversity and numbers of marine

organisms in the vicinity at Paco Terminals Inc However if copper ore is allowed

to remain on the floor of San Diego Bay in the present high concentrations the

potential vitality of future biological communities might be limited long after

other environmental stresses have been reduced or eliminated

20 By letter dated September 11 1987 Paco Terminals Inc submitted information

pertaining to the potential for migration of the copper ore contaminated sediment

to other portions of San Diego Bay It was reported that the probability for

significant migration of the copper contaminated sediment is low due to the

following factors

The copper ore is very dense and sinks rapidly Any copper ore re-suspended

by tidal action or ship propeller wash wQuld probably not travel very far

before sinking to the bay bottom

Tidal currents adjacent to 24th Street Marine Terminal are generally low

The number of large vessels capable of re-suspending the copper ore

contaminated sediment while passing over the area is small due to its

locatiot near the terminus of the main San Diego Bay navigation channel and

review of 10 sets of quarterly NPDES permit monitoring reports covering the

period 1985 1987 and other data indicates that the copper ore contamicaed

sediment is not migrating

The Regional Board believes that migration of the copper ore contaminated sediment

can be expected to remain quite slow unless increases in tidal currents and/or

vessel activities occur However any dredging activities in the area near Paco

Terminals could contribute significantly to the migration of the copper ore

within the bay

21 The March 1986 Westec Report evaluated State Mussel Watch data contained in the

Cailforala State Mussel Watch Report 1981-1983 Data provided by the State

Mussel Watch Program shows that mussels held at Station $82 located adjacent to

Paco Terminals Inc had some of the highest copper concentrations found in the

mussel watch program The mussel watch sample results dry weight showed an

average copper concentration of 58.1 ug/g in January 192 60.3 ug/g in December

192 78.7 ug/g in January 1984 and 88.1 ug/ in January 1985 All mussel

watch sampling data at Station 882 exceeded both the $5 and 95 percent Elevated
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Data Level EDL1 for copper of 12.1 ug/g dry weight and 24.4 ug/g dry weight

respectively thus the mussel copper concentrations represent very elevated

concentracions Westec Servtces Inc citing data from the 198143 Mussel Watch

conclude that 38.4 percent reduction in copper concentration found between

depurated2 and undepurated mussel samples collected from Station $82 is due to the

elimination of inorganic particulate matter in the mussel digestive tract With

the particulate copper removed the remaining results provide more accurate

reflection of actual copper concentrations in the mussel tissue Westec Services

Inc maintains that much of the copper found in the tissues of the mussels held at

Station $82 is from discharges from the nearby shipyard operations

22 The Regional Board believes that because the sediment near Paco Terminals Inc

contains high proportion of copper ore any sediment which is found within the

digestive tract of mussels at Station 882 might also contain high proportion of

copper ore As noted in Finding 21 the effect of this ingested sediment on the

analytical results for Station 882 was documented in the 198183 Mussel Watch

During that program ten mussel watch stations including Station 882 were

selected statewide and were analyzed in both depurated and non-depurved

condition Depuration was found to reduce copper concentrations at Station 882 by

38.4% while reductions found at the other nine stations ranged between 7.5 and

25.1% and averaged only 13.2% Subsequent Mussel Watch samples have not been

depurated

23 As previously stated in Finding 21 Westec Services Inc believes that the high

State Mussel Watch copper concentrations found near Paco Terminal Inc may be due

in large part to the proximity of the terminal to the 32nd Street Naval Station

and other commercial ship repair facilities These vessel repair areas start at

Pier 13 of the 32nd Street Naval Station approximately 1000 feet north of the

24th Street Marine Terminal and extend approximately three and one-half miles

north to the Coronado Bridge Five Mussel Watch stations have been located In

that area during the Mussel Watch Program Of these five stations Station Nos
$86 and 887 are near the NASSC ship repair facility approximately miles north

of Paco Terminals Station No 885 is located at Buoy 30 on the west side of the

navigation channel approximately 1.5 miles north Paco Terminals Station No 882.6

is located at the extension of Sampson Street approximately miles north of Paco

Terminals and Station No 882.4 is located near the end of Pier 13 less than 2000

feet north of Paco Terminals Since Station No 882.4 is located at the extreme

south end of the vessel repair facilities less than 2000 feet from Paco

Terminals ore transfer facility any copper-based anti-fouling paints which

The Elevated Data Level EDL has been developed by the State Mussel Watch Program

to identify locations where levels of toxic substances are significantly higher

than the levels measured statewide The 85 or 95 percent EDL is that

concentration of substance that equals or exceeds 85 or 95 percent of all State

Mussel Watch measurements of the substance in the same mussel type throughout the

State

Depuration is process whereby mussels are placed in aerated or circulating

clean sea water essentially free of trace metals and synthetic organic

compounds as soon after sample collection as possible
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originate ifl the ship repair yards north of Paco Terminals and affect Station 882

at Paco Terminals Inc should have at least as great an impact on mussels at

Station No 882.4 Mussel Watch data provided in the table below reveal that the

copper concentration in mussels at Station 882.4 is less than the concentratiOn

found at Stations $82 and 182.2 This condition exists even after the data have

been adjusted to compensate for the elevated level of particular copper contained

within the mussels at the 24th St Marine Terminal stations The unusually high

concentration of particulate copper entrained within the digestive tracts of the

mussels at Station No 882 indicate that there is high level of particulate

copper within the waters near that station Although the particulate copper which

is contained within the digestive tract is not measure of the copper which is

incorporated into mussel tissue it can be viewed as potential source of copper

which might in part become assimilated into the mussel tissue

STATE MUSSEL WATCH COPPER CONCENTRATION DATA

Station Date Coooer Conc.uaf4 Distance It and Direction

Number .Non-Dep Dep from Station G-l6

$82.4 12/29/82

$82.2 12/29/82

82.0 12/29/82

882.4 01/04/4

882.0 01/04/84

882.4 01/04/85

$82.0 01/04/85

32.67 30.22

50.27 30.94

60.32 37.13

31.8 29.4

78.7 48.4

21.20 19.61

$8.10 54.23

1880 North

710 North

330 South

1880 North

330 South

1$$0 North

330 South

Sample values are also shown reduced by the proportion indicated in the 1981-83

Mussel Watch depuration study in order to simulate the copper concentrations which

might be expected to exist if all mussels had been depurated Station No $82.4

which is not expected to be heavily influenced by copper ore is reduced by 7.5%

and Station Not $82 and 882.2 which are expected to be heavily influenced by

copper ore are reduced by 38.4%

Station G16 is located along the pier face of Paco Terminals Inc The exact

location of this station is described in the March 1986 Westec Report
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24 The March 1986 Westec Report examined the cost and feasibility of five different

cleanup options for removal of the copper contaminated sediment to sediment copper

concentrations of 110 mg/kg 350 mg/kg and 1000 mg/kg The five cleanup options

in order of increasing cost were dredging of sediment with ocean disposal of

the dredged materiaL dredging of sediment with disposal at Otay Sanitary

Landfill dredging of sediment with truck shipment to mine for reclamation of

copper ore dredging of sediment followed by rail shipment to mine for

reclamation of copper ore and dredging of sediment with disposal at Ca.srnalia

landfill The projected costs to achieve the three alternative cleanup levels is

summarized as follows

Sediment

Copper Dredge Cleanup

Concentration Volume Cost Ranae

110 mg/kg 575186 yds3 $3709094 $176547735

350 mg/kg 246481 yd.s3 $1661358 $75727434

1000 mg/kg 57402 yds3 $472922 $17722649

The method to be employed by Paco Terminals Inc for disposal of the dredged

copper ore sediment is not known at this time Westec Services Inc reported that

from an operational logistic and cost viewpOint ocean disposal of the dredged

material was the most feasible alternative at this time However significant

problems could arise in obtaining the necessary dredge spoil ocean disposal permit

from the Army Corps of Engineers Land disposal of the dredged material is also

possibility however significant problems could arise in transporting large

amounts of dredge material by truck and in gaining approval to dispose of the

material in landfill Two of the dredge spoil disposal options involved

returning the copper ore contaminated sediment to the mine where it originated for

reclamation of the copper ore These disposal options would be contingent on the

quality of the copper ore and its potential for reclamation using the leaching

process employed at the mine

25 The preponderance of evidence in this matter demonstrates that operations at Paco

Terminals Inc resulted in the discharge of copper ore to San Diego Bay in direct

violation of waste discharge requirements prescribed by the Regional Board and

contained in Order Nos 79-72 and 84-50 Therefore under the terms and

conditions of California Water Code Section 13304 the Regional Board is not

required to demonstrate that the copper ore contaminated sediment is causing or

is threatening to cause condition of pollution in San Diego Bay in order to

require its removal from the waters of the state However the Regional Board

believes that the copper ore contaminated sediment is threatening to adversely

affect the marine habitat beneficial use of San Diego Bay The Regional Boards

review of the available information indicates that the copper ore contaminated

sediment significantly contributes to the very elevated copper concentrations

found in mussels at Mussel Watch Station 882 The copper ore contaminated
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sediment also appears to have caused the exceedance of Ocean Plan copper water

quality objectives in both the water column and interstitial water of the affected

portion of San Diego Bay

26 The Regional Board in determining the appropriate level of cleanup in this

matter is guided by the State Water Resources Control Boards Resolution 68-16
Stateiaent of Policy with Respect to Maiatahzlig High Qvallty of Waters Ii

California This policy provides that existing water quality be maintained when
it is reasonable to do so This policy further provides that any change in water

quality be consistent with maximum public benefit and not unreasonably affect

beneficial uses The Regional Board has determined that discharges of copper ore

from Paco Terminals Inc have resulted in change in water quality in the

affected portion of San Diego Bay the change in water quality threatens to

adversely affect the marine habitat beneficial use of San Diego Bay The Regional

Board based on the available information is directing Paco Terminals Inc to

remove the copper ore contaminated sediment from the affected portion of San Diego

Bay to attain cleanup level sediment copper concentration of less than 1000

mg/kg This cleanup level represents less than 100 percent removal of the copper
ore contaminated sediment The Regional Board has determined that this cleanup

level is reasonable consistent with maximum public benefit and will not

unreasonably affect beneficial uses

27 This enforcement action is exempt from the provisions of the California

Environmental Quality Act Public Resources Code Section 21000 ci seq in

accordance with Section 15321 Chapter Title 14 California Administrative

Code

It is hereby ordered that pursuant to California Water Code Section 13304

Paco Terminals Incorporated shall reduce the sediment copper concentration in

the affected portion of Sän Diego Bay identified in the March 196 Westec Report

to sediment copper concentration Lis than 1000 mg/kg by January 199

Paco Terminals Inc shall submit technical report to the Regional Board no later

than February 1988 containing discussion of the proposed procedures to

cleanup the copper contaminated sediment The report shall contain detailed time

schedule for completion of all activities associated with the cleanup of the

copper ore contaminated sediment The report shall also include the sampling

procedures that will be used to determine the completion of the cleanup

Paco Terminals Inc shall submit cleanup progress reports to the Regional Board on

quarterly basis until in the opinion of the Regional Board Executive Officer

the cleanup of the copper contaminated sediment has been completed The progress

reports shall include information on the percent completion of the cleanup

project the status of requests for permits and their expected approval dates

any anticipated deviation from the time schedule submitted in accordance with
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Directive of this Addendum and any other relevant information The progress

reports shall be submitted in accordance with the following reporting schedule

Reoortint Period ReDort Due

January February March
April 30

April May June July 30

July August September October 30

October November December January 30

Paco Terminals Inc shall no later than December 1988 submit postcleanup

sampling plan to verify the attainment of the prescribed cleanup standards in the

area of sediment copper contamination identified in the March 1986 Westec Report

Upon approval of the sampling plan by the Regional Board Executive Officer Paco

Terminals Inc shall collect and analyze the samples prescribed in the sampling

plan The post-cleanup sample results shall be submitted to the Regional Board no

later than April 1989

Directive No of Cleanup and Abatement Order No 85-91 is hereby rescinded

PROVISIONS

Paco Terminals inc shall submit to the Regional Board on or before each

completion date report of compliance or noncompliance with the specific task

If noncompliance is being reported the reasons for such noncompliance and an

alternative compliance schedule shall be stated The discharger shall notify the

Regional Board by letter upon return to compliance with the time schedule

Ordered byLA
Ladin Delaney

Executive Officer

Dated November 13 1987

DTBGBPLKM
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OF CALcORNIA GEORGE DELJKMEJIAN Govn
CA..I FORNIA REGIONAL WATL iUALITV CONTROL BOARD
SAN DIEGO REGION

9771 Clairemoni Mus Blyd. Ste

San Diego California 02124-1331

Telephone 619 265.5114

November 29 1988

Mr Glen Howell

Vice President

Paco Terminals Inc

P.O Box 2026

National City CA 92050-045

Dear Mr Howell

ADDENDUM TO CLEANUP AND ABATEMENT ORDER NO 85-91

Enclosed is copy of the subject order which was adopted by the Regional Board on

November 21 1988

If you have any questions please call Mr Lance McMahan at the above number

Ver truly yours

LADIN DELANEY
Executive Officer

Mds

cc Jeremy Johnstone Environmental Engine..r

Water Management Division W-4
Environmental Protection Agency

215 Fremont Street

San Francisco CA 94105

John Lorman

Lorman and Wolf

707 Broadway Suite 1700

San Diego CA 92101-5311

Mark Martin

Hillyer and Irwin

California First Bank Building

539 _BR Street 14th Floor

San Diego CA 92101-4479

William Lester Senior Scientist

WESTEC Services Inc

5510 Morehouse Drive

San Diego CA 92121-1709

Martin Kinney

U.S Fish Wildlife

24000 Avila Road

Laguna Niguel CA 92656

CERTIFIED MAIL RETURN RECEIPT

P105 662 740
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ADDENDUM NO TO CLEANUP AND ABATEMENT ORDER NO 85-9

PACO TERMINALS INC
NATIONAL CITY

SAN DIEGO COUNTY

The California Regional Water Quality Control Board San Diego Region hereinafter Regional
Board finds that

On December 12 1985 the Regional Board Executive Officer issued Cleanup and
Abatement Order No 85-91 Paco Terminals Inc National City San Diego County Order
No 85-91 contained findings establishing that copper ore loading and storage operations
at Paco Terminals Inc had resulted in discharges of inorganic copper ore to San Diego
Bay The inorganic copper ore consisted of rendered form of cupric ferrous sulfide ore
known as chalcopyrite The discharges of copper ore to San Diego Bay were in direct

violation of discharge prohibitions contained in Order Nos 79-72 and 84-50 Waste
Discharge Requirements for Paco Terminals Inc National City San Diego County Order
NQ 5-91 directed Paco Terminals to submit report identifying the lateral and vertical

extent of copper ore in sediments near Paco Terminals and cost estimates associated with

three cleanup alternatives to remove the copper ore from San Diego Bay

On November 13 1897 the Regional Board Executive Officer issued Addendum No to

Cleanup and Abatement Order No 85-91 Pacô Terminals Inc San Diego County
Addendum No to Order No 85-91 directed Paco Terminals to reduce the sediment

copper concentration in San Diego Bay to less than 1000 mg/kg by January 1989

At the Regional Board meeting on November 16 1987 the Regional Board directed that

the following finding be included in Cleanup and Abatement Order No 85-91

Paco Terminals Inc and its officer and employees understand
that failure to comply with any of the terms and conditions of

Cleanup and Abatement Order No 85-91 and Addendum No thereto

may result in enforcement proceedings pursuant to applicable

sections of the California Water Code Although Paco Terminals
Inc and its officers and employees agree to be bound by the terms

and conditions of Cleanup and abatement Order No 5-91 and Addendum
No thereto such agreement and compliance by Paco Terminals Inc
and it officers and employees should not be considered or construed

asftadmission of any civil or crimin2l liability

On February 1988 Westec Services inc submitted report entitled Cleanup Plan For

Copper Contaminated Sediments at the 24th Street Marine Terminal The report indicated

that the cleanup Operation would be completed by August 21 1989 in three stages The
processes of mapping the dredge site and applying for permit for ocean disposal of the

sediment were to begin on February 1988 and be completed by August 1988 The
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Order No 85-91

process of preparing bids for dredging was to begin on Augnt 1988 with actual

dredging to begin on November 28 1988 Dredging was to be done in four stages
with

post-dredging sampling to be done following each stage The first stage was to dredge

the area north of the storm drain followed by dredging the area west of the pierface

Each of these stages was to take 15 weeks Six weeks of sediment sampling was to be

done in the area north of the storm drain while dredging took place west of the pierface

If areas with excess copper were found north of the storm drain following the initial

dredging then these areas would be dredged following the initial dredging of the area

west of the pierface The sampling and re-dredging procedure was to have been repeated

for the area west of the pierface

By letter dated October 17 1988 Westec Services Inc suitted Revision No to Paco

Terminals Cleanup Plan for Sediments at the 24th Street Marine Terminal.0 The revised

cleanup operation is divided into five parts as follows

complete mapping of the dredge site by January 1989

complete bioassay testing to determine the toxicity of the material

by June 1989

receive permit for ocean disposal by August 1989

complete initial removal of contaminated sediments by May 15 1990 and

conduct post-dredging survey to verify removal of contaminated sediments

and submit report to Regional Board by June 30 1990

On August 22 1988 the Army Corps of Engineers ACOE and the Environmental

Protection Agency EPA approved the bioassay plan submitted by Westec However EPA

reportedly withdrew its approval on September 12 1988 and expressed concerns regarding

the specific area i.e horizontal and vertical distribution of the dredge sediments to be

dredged This has made it necessary to complete the mappig of the dredge site before

the bioassay testing could be performed and permit obtained The original cleanup plan

discussed in Finding No envisioned the mapping of the site being done independent of

both the bioassa and permit application processes The eleanup plan contained in the

October 17 1988 report delays final cleanup by 11 months as compared to the original

cleanup plan submitted on February 1988 hnplementtiOD of the October Il 1988

cleanup plan would result in delay of 17 months as compared to the schedule required

by Addendum No to Cleanup and Abatement No 85-91

Paco Terminals has to date complied with the terms and conditions of Addendum No to

Cleanup and Abatement Order No 85-91 However experience indicates that regulatory

review and approval has been lengthy process resulting in delays beyond the control of

Paco Terminals

The revised time schedule proposed by Paco Terminals in their October 17 1988 report is

based in part on estimates of the time required for regulatory
review and approval of

various aspects
of the cleanup project If the regulatory review process is shorter than

that envisioned in the revised time siThedule then cleanup might be completed ahead of

schedule Conversely if regulatory review requires more time than provided for by the

revised time schedule which was incorporated into this order then Paco Terminals may
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Order no 85-9

not be able to comply with the tiie schedule contained in this addendum Consequently

it may be necessary to lengthen or shorten the time schedule to reflect actual time spent

by regulatory agencies in reviewing and approving various aspects of the cleanup project

This enforcement action is exempt from the provisions of the California Environmental

Quality Act Public Resources Code Section 21000 et seq in accordance with Section

15321 Chapter Title 14 california Administrative Code

IT IS HEREBY ORDERED That pursuant to California Water Code Section 13304

Directive Nos and of Addendum No to Cleanup and Abatement Order No 85-9 are

hereby rescinded

Paco Terminals Inc shall reduce the sediment copper concentration in the affected

portion of San Diego Bay to sediment copper concentration less than 1000 mg/kg by

May 15 1990

Paco Terminals Inc shall achieve compliance with Directive No of this Order in

accordance with the following time schedule

Repuirementa
Comoletion Date

Submit revised Bioassay Plan January 17 1989

with Sediment Map to ACOE and EPA

Submit Draft Bioassay Report April 25 1989

to ACOE and EPA

Submit Dredge Permit Application
June I3 1989

to ACOE and EPA

Prepare Detailed Dredge August 22 1989

Specifications

Select Dredge Contractor
September 19 1989

sign contract

Submit Post-Cleanup Sampling October 17 1989

plan to the Regional Board

Dredge Affected Area of San Diego Bay May 15 1990

Conduct Post-Dredging Survey June 30 1990

to verify Removal of Material

and submit Report to Regional Board

Ladin Delaney Executive Officer do hereby certify the foregoing ia

full true and correct copy of an AddendLJfl adopted by the California Regional

Water Quality Control Board San Diego Region November 21 1988

Ti1in fl1npu
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STATE OF CALIFORNIA

CAU FOINIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

9771 Clairemont Mess Btvd Ste

San Diego Celifornis 921241331

Telephone 1619 265.5114

March 20 1989

cERTIFIED MAIL RTUtN RECEIPT REQUESTED

959 506 206

Mr Don Nay Director

San Diego Unified Port District

P.O Box 488
San Diego California 92112

Dear Mr Nay

ADOPTION OF ADDENDUM NO TO ORDER NO 85-91

On February 27 1989 the Regional Board adopted the bject

addendum adding the Port District as responsible party for the

discharges of copper ore to San Diego Bay --Enclosed is a_copy of

Addendum No to Cleanup and Abatement Order No 85-91

If you have any questions please call Mr David Barker at the

above number

LADIN DELANEY
Executive Officer

LKMpsr

Enclosure

cc Jeremy Johnstone
Environmental Engineer
u.s Environmental Protection- Agency

Water Management Division W-4
215 Fremont Street
San Francisco CA 94105

David Hopkins
Hillyer and Irwin Attorneys-At- Law

530 Street 14th Floor

San Diego CA 921014479

RECEIVED MAR21 199
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

ADDENDUM NO TO ORDER NO 85-91

PACO TERMINALS-INC
SAN DIEGO UNIFIED PORT DISTRICT

SAN DIEGO CUNY

The California Regional Water Quality Control Board San Diego
Region hereinafter Regional Board finds that

On December 12 1985 the Regional Board Executive Officer
issued Cleanup and Abatement Order No 85-91 Paco
Terminals Inc National City San Diego County Order No
85-91 was issued to Paco Terminals Inc Paco Terminals for
violations of Order Nos 79-72 and 84-50 NPDES Permit No
CA0107930 Order Nos 79-72 and 84-50 contained waste
discharge requirements regulating the storage and loading of
copper ore at the San Diego Unified Port Districts Port
Districts 24th Street Marine Terminal

On November 13 1987 the Regional Board issued Addendum No
to Cleanup and Abatement Order No 85-91 and on November

21 1988 the Regional Board -issued AddendnNo to Order
No 8591

By letter dated September 1988 Paco Terminals requested
that the Regional Board amend Cleanup and Abatement Order
No 85-9 to name the Port District as responsible party

On January 23 1989 and February 27 1989 the Regional
Board held hearings to consider amending Cleanup
Abatement Order No 85-91 toinclude the Port Distriôt as
responsible party ------

Evidence introduced in the hearing on January 23 1989 and
February 27 1989 including but not limited to the
Regional Board files written submittals by Paco Terminals
and the Port District and oral testimony support the
following findings --

From March 1978 through January 1988 Paco Terminals
leased portion of the Port Districts 24th Street
Marine Terminal for Paco Terminals copper ore storage
and loading operation
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The Port District at all relevant times retainedexclusive control over 120 feet of land between
the end of Paco Terminals leasehold and the pierface

The Port District owned container crane which
was leased by Paco Terminals for the loading of
copper ore onto vessels The Port District
routinely maintained an electrician and
mechanic onsite in order to repair any problemswith the crane

Problems with operation of the container crane
resulted in accidental opening of the crane overthe ships being loaded Evidence indicates that
the copper concentration in the loading area baysediments are very elevated compared to backgroundlevels This evidence supports the conclusion
that problems with the functioning of the crane
likely contributed to elevated copper
concentrations in the loading area

The Port District also owned and controlled the
storm drains on Paco Terminals leasehold

Copper was discharged and is still being
discharged through the storm drains

The Port District knew of the potential for
discharge of copper ore to San Diego Bay from the
leased premises and the land which remained in the
Port Districts exclusive control

The Port District had the ability under the lease
agreements with Paco Terminals as well as its
ownership of the storm drain and land between Paco
Terminals leasehold and the pier face to preventthe discharge of copper ore to San Diego Bay

Paco Terminals has terminated its lease with the
Port District Therefore the Port District now
has exclusive possession and control over the
formerly leased premises

CUT 003406



Addendum No to Page

Order No 85-91

Based upon the factors listed in Finding above the

Regional Board finds that the Port District caused or

permitted the discharge of copper ore to San Diego Bay in

violation of the terms and conditions of Order No 79-72 and

84-50 as described in detail in the findings of Cleanup and

Abatement Order No 85-91

The Regional Board also finds that the Port District caused

or permitted copper ore to be deposited where it was and

probably will be discharged into San Diego Bay This

condition created and threatens to continue to create

condition of pollution as described in Finding No 22 of

Cleanup and Abatement Order No 85-91

This enforcement action is exempt from the provisions of the

California Environmental Quality Act Public Resources Code

Section 21000 et seq in accordance with Section 15321

Chapter Title 14 California Administrative Code

IT IS HEREBY ORDERED that pursuant to California Water Code

Section 13304

Cleanup and Abatement Order No 85-91 and Addenda are

amended to add the Port District as responsible party

The directives of Cleanup and Abatement Order No 85-91 and

Addenda shall hereafter be construed to refer to both Paco

Terminals and the Port District unless otherwise stated

The title headings of Cleanup and Abatement Order No 8591

and addenda ae amended to read Paco TerlTlalB Inc San

Diego Unified Port District San Diego County

Ladin Delaney Executive Officer do hereby certify the

foregoing is full true and correct copy of an addendua adopted

by the California Regional Water Quality Control Board San Diego

Region on February 27 1989

LAi4ne-
Ladin Delaney
Executive Officer

File PACO-UPD.ad3
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John Lormon Esq
GRAY CAR AMES PRYB

401 Street Suite 1700 HAND DELIVERY

San Diego California 92101

Re Regional Water Quality Control Board

Cleanup and Abatement Order 85-91 PACO Terminals Inc

Dear Mr Lormon

In order properly to respond to its obligations under

yesterdays ruling of the Regional Water Quality Control Board

granting PACOS request to add the Port District as primarily

responsible party under Cleanup and Abatement Order No 85-91 the

Port District must be brought up to date on the status of the

cleanup specifically as to abatement please provide this office

with copies of all monitoring reports taken at the site since PACO

began monitoring including but not limitel to those reports which

purport to show continuing discharge from the storm drains As to

cleanup please provide this office promptly with the latest

communications from the Regional Water Quality Control Board

concerning the level of cleanup required i.e allowable

concentrations as well as the volume and location of sediment that

is currently required or contemplated to be removed in order to meet

the required cleanup levels

It would also be helpful if you would send this office copy

of all correspondence by or on behalf of PACO regarding referring or

relating to Cleanup and Abatement Order No 85-91 with any government

agency involved with compliance with the Order i.e RWQCB ACOE

EPA with the exceptions of submissions to the RWQCB you have already

copied to us It would also be helpful if you would provide this

office with copy of all correspondence by or on behalf of PACO

regarding referring or relating to Cleanup and Abatement Order

No 85-91 with Westec or with any other consultants whose opinions

have formed the basis of any communication by PACO to any

governmental agency involved in the cleanup
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HILLYER ERWIN
PO5S .ALCOPOQN

John Lormon Esq
February 28 1989

Page

Finally since PACOs future compliance with Cleanup and

Abatement Order No 85-91 is of vital importance to the Port

District please keep this office informed of all future

communications regarding compliance with any governmental agencies

involved with the cleanup and with any experts whose opinions form

the basis for any future communications with any such agency

Thank you for your cooperation in this regard look forward

to your prompt response

Sincerely yours

Davi Hopkins

DBH/koj

cc Regional Water Quality Control Board

ATTh Ladin Delaney Executive Of ficer

ATTN David Barker
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GRAS CARY AMES FRYE
ATTORNEYS AT LAW

GOPOON GRAY1a77 i6 1700 FIRST INTERSTATE PLAZA OTHER OFrICES

CART 18821943 401 STREET
IN

WALTER AMES 1893-1080 SAN DIEGO CALIFORNIA 92101-4219
LA JOLLA

RANP rRyc1904-I9O

EL CENTRO

TELEPHONE 699-2700

rAX 239-4237

VAX 235-1048 WRITERS DIRECT LINE

TELEX 910 338-1273
6196993695

March 1989

VIA MESSENGER

David Hopkins Esq
Hillyer and Irwin

530 Street Suite 1400

San Diego California 92101

Re RWQCB Cleanup and Abatement Order 85-91 Paco

Terminals Inc./San Diego Unified Port District

Dear Mr Hopkins

In reply to your letter of February 28 1989 Paco

Terminals Inc Paco wants the San Diego Unif led Port

District Port to know that Paco is pleased to cooperate with

the Port and will welcome the Ports cooperation in return

Your letter made very broad-ranging document production

requests of Paco Much of the information which you claimed to

need is already in the public record In letter dated

February 28 1989 to the Regional Water Quality Control Board

RWQCB you made request for substantiallY the same

information While the nature of your request is burdensome and

somewhat duplicative we do intend to cooperate with you in

accomplLhing the purposes of Cleanup and Abatement Order

No 85-91 Order No 85-91 including sharing appropriate

documentation

Due to the nature of your request it appears that the Port

intends to comply with the RWQCB order and not to contest it Is

that the Ports intention If you client intends to continue to

contest the matter and not work with Paco in the cleanup effort

then your sweeping request for documents will be viewed in

different light

In addition to answering the question of whether the Port

will appeal the RWQCB decision we need to know what your

proposal is in regards to establishing mechanism whereby the

Port and Paco can move forward to accomplish the requirements of

Order No 85-91 The Port has now been unequivacably named as

party primarily liable for the alleged copper discharges at the

24th Street Terminal
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David Hopkins Esq
March 1989

Page

As Paco has indicated to the RWQCB over period of

approximately one year it cannot continue to solely sponsor the

cleanup and abatement costs associated with this order This

does not mean that Paco is unwilling to undertake every good

faith effort to comply with the intent and purpose of Order

No 85-91 The Port and Paco needs to establish working

arrangement whereby the Port immediately commences to share in

the ongoing cost associated with compliance under Order No 85-

91 In addition we have to achieve an allocation of historical

cost associated with Order No 85-91

We also should discuss insurance coverage issues related to

this matter As you know Paco has filed two suits in the San

Diego Superior Court seeking to obtain coverage against numerous

primary and excess insurance carriers The Port was additionally

named in these policies and we understand that you have put the

Paco carriers on notice of your claim We would like to know

what your intentions are concerning pursuit of coverage under

the Paco policies In addition the Port has its own insurance

coverage and we are interested in knowing whether you will be

making claims against those carriers

In order to address the various concerns referenced above

we need to discuss these matters as soon as possible We suggest

we meet on these matters on Monday March 13 1989 at 1000 a.m

at our offices Please let me know if this is convenient for

you

In addition Paco has need for information from the Port

concerning the various issues related to the RWQCBS decision

For example the exact natire and extent of the day-today

involvement of the Port during the term of the Paco lease will

need to be examined in order to establish basis for allocation

We are formulating an extensive list of documents that we will

need from you and we will try to provide this request to you as

soon as possible
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David Hopkins Esq
March 1989
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Please feel free to contact me to confirm the proposed

March 13th meeting Thank you for your cooperation in this

regard We look forward to prompt response from you

Very truly yours

hn Lormon
For
GRAY CARY AMES FRYE

166 JJL/bmc

cc Mr Ladin Delaney
Sheila Vassey Esg
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John Lormon Esq
GRAY CARY AMES FRYE
401 Street Suite 1700 VIA FACSIMILE

San Diego California 92101 619 2394237
or 619 2361048

Re Regional Water Quality Control Board

Cleanup and Abatement Order 85-91 PACO Terminals Inc

Dear Mr Lormon

This is in reply to your letter of March 1989

Unfortunately my schedule will not permit me to meet with you on

Monday March 13 1989 It would be best for us to arrange meeting

during the week of March 20 suggest March 21 at 1000 a.m at

your offices since we may be able to review at that time any

documents which you are willing to provide in response to the request

in my letter of February 28 Please let me know if you are

available

In addition to the documents requested in my February 28

letter also request from you any information you may have

developed with your consultants concerning cleanup methodology and

disposal requirements for copper concentrate of the type at the site

The Port District is determining how best to abate the purported

continuing discharge from the site and would appreciate any

information you may have already developed concerning cleanup

methodology and disposal requirements suggest that it is in

PACOs interest to provide the Port District with any such

information since PACO will benefit from any cost savings to the Port

District to the extent that it may reduce the Port Districts claim

for indemnification from PACO under the leases and operating

agreements The Port District is moving to abate promptly any

continuing discharge but those efforts would be expedited further by

PACOs cooperation in this regard

Your letter of March suggests that your willingness to

comply with our request for inter alia documentation of the

compliance status of Cleanup and Abatement Order No 8591 and for

consultants reports regarding the site somehow depends upon whether
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orcssONAL COOAQN

John Lorinon Esq
March 10 1989
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the Port District will appeal the RWQCB issuance of Addendum No to

Cleanup and Abatement Order No 85-91 which names the Port District

as primarily responsible party under that Order along with PACO

So that there is no misunderstanding this is to advise you that the

Port District has authorized our law firm to prepare an appeal of

that RWQCB Order Therefore an appeal will be filed barring some

change of plans

Nevertheless hope that you will comply with the request

made to you in my February 28 1989 letter and with the additional

request in this letter fail to see how the pendency of an appeal

of that decision would affect your decision whether to provide us

with the information we requested The existence of an appeal does

not create any additional conflict between PACO and the Port

District In any event PACO and the Port District need to resolve

allocation issues through some means in light of all of the facts and

circumstances including PACOs indemnification obligations to the

Port District as set out in the lease and operating agreements and

the Port Districts statutory right to indemnification from PACO

look forward to meeting you on March 21 assuming you can

clear your schedule for that date In addition please notify me as

promptly as possible before our March 21 meeting if you can

whether the Port Districts determination to appeal the RWQCB

decision affects your willingness to provide us with any of the

documentation requested in my February 28 letter or in this letter

Sincerely yours

HILLYER IRWIN

David Hopkins

DBH/koj

cc Regional Water Quality Control Board

ATTN Ladin Delaney Executive Officer

Sheila Vassey Esq

JOseph Patello Esq
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GRAY CARY AMES FRYE
ATTORNEYS AT LAW

GOROON GRAY1877-196 700 FIRST INTERSTATE PLAZA OTI4ER OFFICES

CARY 1882-1943 401 STREET
IN

WALTER ARES 1893-1960 SAN DIEGO CALIFORNIA 92101-4219
LA .OLLA

FRANK RYE1904-1970
EL CENTRO

TELEPIIONE j619j 699-2700

FAX 239-4237

FA 236-1048 WRITERS OIRECT LINE

TELEX 910 335-1273 6992856

March 22 1989

David Hopkins Esq
Hillyer Irwin
530 Street 14th Floor
San Diego CA 921014479

Re RWQCB Cleanup Order No 85-91/Paco Terminals Inc

Dear Mr Hopkins

Your letter to John Lormori of our office of March 10
1989 has been referred to me for response Our position is that

until the Port reconciles itself to the fact that it is proper

pazi to the Cleanup and Abatement Order and until it offers

cooperation to Paco Terminals in working toward an equitable

resolution of the cleanup problems we cannot comply with the

demands that you have made

As Mr Lormon previously indicated to you in his

letter the demands that you have made for documents are nothing

more or less than an improper request for discovery in your

continuing litigation of this matter and until the order becomes

final either through your exhaustion of your remedies or the

Ports acquiescence in it we do not intend to furnish

documents

As Mr Lormon also indicated in his letter we have

lengthy list of documents that we will need in order to determine

the equitable apportionment between the two parties once the

Order becomes final and you can count on us to send that list

along to you promptly We will expect once the order becomes

final to work together toward the solution and regret that you

do not seem to be in position to give that commitment to us

presently

would have an interest in discussing another matter

with you however and will call you for an appointment if your
client has an interest likewise That involves the question of

the insurance coverage of the Port in this matter The Port is
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GRAY C.ARY AMEs FRYE

David Hopkins Esq
March 22 1989

Page

an additional insured under Pacos policies and we assume that

the Port has insurance of its own It may well be that we have

things to discuss that are mutually beneficial between the two

parties in that regard As you know Mr Lormons letter raised

this issue but we received no response

Since urs

Crowell
For
GRAY CARl AMES FRYE

FPCca

cc Paco Terminals Inc
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QUALITY ASSURANCE LBORAT
6555 NANCY RIDGE DR SUITE 300

SAN DIEGO CALIFORNIA 92121

619 5661060

DATE OF REPORT
DATE RECEIVED
DATE OF SAMPLE

DATE COMPLETED
ANALYZED BY
SAMPLE TYPE

PROJECT NAME

ANALYSES RESULTS

MAL 1389

MAY 10 1989

MAY 1989

MAY 16 1989

EA JM RM TP TM MH

SEDIMENT
LKH8 89119

TOTAL PCB

MERCURY

COPPER

TBT

SOLIDS

LOG NUMBER 5525-89

SAMPLE ID
UNITS WET WEIGHT WET WEIGHT

0.08/0.08
1.00

14200

DUPLICATE ANALYSIS

RESULTS TO FOLLOW

PETER SEN
LABORATORY IIRECT0P

CALIFORNIA REGIONAL WATER QLTALJTY CONTROL
ATTN LANCE MCMAHAN
3771 OLAREMONT MESA BLVL TE
SAN ECO CA 92124

BOARD

ANALYSIS METHOD

EPA 8080

7471

6010

GRAVI METRIC

MG/KG

MG/KG WET

MG/KG WET

552583

DRY WEIGHT

0.09/0.09

.i1
15800

90%
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MAY 17 1989

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS

SAMPLE TYPE SEDIMENT

ANALYSES RESULTS

LOG NUMBER 526-39 5526-89

.SAMPLF

ANALYSIS METHOD UNITS WET WEIGHT WET WEIGHT DRY WEIGHT

TOTAL PCB EPA 8080 MG/KG 0.07 0.07

MERCURY 7471 MG/KG WET

COPPER 6010 MG/KG WET 1760 1760
TBT

SOLIDS GRAVIrIETRIC 100%

RESULTS TO FOLLOW

PETER 5HEN

LABORATORY DIRECTOR
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MAY 17 1989

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS

SAMPLE TYPE SEDIMENT

ANALYSES RESULTS

LOG NUMBER 5527-89 552-89

SAMPLE

ANALYSIS METHOD UNITS WET WEIGHT WET WEIGHT DRY WEIGHT

TOTAL P03 EPA 8080 MG/KG 0.08 0.08

MERCURY 7471 MG/KG WET 0.5 0.52
COPPER 5010 MG/KG WET 1490 1540
TBT

SOLIDS GRAVIMETRIC 97%

RESULTS TO FOLLOW

TE .-i
LABORATORY DIRECTOR

CUT 007683
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CALIFORNIA REGIONAL WATER QUALITY CONTROL
ATTN LANCE MCMAHAN
9771 CLAIREMONT MESA BLVD STE

SAN DIEGO CA 92124

DATE OF REPORT
DATE RECEIVED
DATE OF SAMPLE
DATE COMPLETED
ANALYZED BY

SAMPLE TYPE
PROJECT NAME

MAY 18 1989

MAY 10 1989

MAY 1989

MAY 18 1989

EA 3M RM TP TM MH

SEDIMENT
LKM889 119

ANAL ES RESULTS

LOG NUMBER 5525-89

SAMPLE ID
UNITS WET WEIGHT WET WEIGHT

552589

DRY WEIGHT

TOTAL PCB

MERCURY

COPPER

MONOBUTYLTI

DI BUTYLTI

TRIBUTYLTIN

SOLIDS

DUPLICATE ANALYSIS

HG/KG

MG/KG WET

MG/KG WET

PPB

PPB

PPB

HYDRIDE CRYOGENIC ATOMIC ABSORPTION DETERMINATION AS OUTLINED BY VALKIRS

Cc.pe

kL4v IEID.J yA-c
t4 -O kt1cz-So

KttihL1

QUALITY ASSURAZ4CE LABORATOD
6555 NAIECY RIDGE DR SUITE 300

SAN DIEGO CALIFORNIA 92121
619 5661060

BOARD

ANALYSIS METHOD

EPA 8080

7471

6010

GRAVI METRIC

0.08/0.08

1.00

14200

0.09/0.09

Lii
15800

430

400

1200
90%

PETER SHEN

LABORATORY DIRECTOR

CUT 007687



MA\

..r E/ .N WATE .A kF

ANALYSE atsuiz
SAMPLE TYPE SErIMENT

AALY2EZ RESt..LT3

..JG NUMBER 5E26-89

ZAMFLE ID

ANALYSt MEVHC 2CTS WET WEIGHT WET WEIGHT DRY WEIGHT

TOTAL pB EPA D1 MG/KG 3.Ci C.O

MERCUR 747 HG/KG WET cC.E

COPPER GOXG HG/KG WET 6C
MONOBUILTIN PPB 59

DIBUTYLTIN PB
tRIBUTYLTIP PPB 26

SOLIDE aAVMrK .00%

-t nk Z.EtC kB014 tETERIIhAOh k2 .C %E ALLR

EPr-

CUT 007688



MAY 18 1989

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

mv--

LOG NUMBER 5527-89 5527-89

SAMPLE ID
ANALYSIS METHOD UNITS WET WEIGHT WET WEIGHT DRY WEIGHT

TOTAL PCB EPA 8080 MG/KG 0.08 0.08
MERCURY 7471 MG/KG WET 0.5 0.52
COPPER 6010 MG/KG WET 1490 1540
MONOBUTYLTIN PPB 34

DIBUTYLTIN PPB 4.3

TRIBUTYLTIN PPB 1.1

SOLIDS GRAVIMETRIC 97%

HYDRIDE CRYOGENIC ATOMIC ABSORPTION DETERMINATION AS OUTLINED BY VALKIRS

ETERHE
LABORATORY DIRECTOR

CUT 007689
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LATHAM WATKINS
ATT0RNVS AT LAW

CHICAGO OFICC

SEARS TOWEfl SUITE 5500

CHICAGO ILLINOIS 60806
TLCDIONC 1312 876-7700

7CL.tCOICR 132 593 97
ORANGE cOUNrY OFICE

CS ANGELES OrICE
880 TOWN CENTER DRIVE

855 SOUTH FLOWER STREET TWENTIETH FLOOR
0S ANGEL5 CALIFORNIA 50071-2466 COSTA MESA CALIFORNIA 826268

TELEPNQNE 213 485-1234 LEPHOHE 1714 540-1235

ELECOPIER 23 814-8783 ELEC0pER 714 758-8280

MEw vOR occ
WASHINGTON 30 OFFICE

53 AT THIRD SUITE bOO ENNSTVANIA AVE.
885 THIRD AVENUE 4SUNGON 20004-27

NEW OR 7062 0022-4802 TELEPHONE 2021 637-2200

TELEPHONE 1212 906-1200 EECOPEP 202 63i-22O

1ELC0PIER 22 751-4864

oI
Via Messenger

Mr Ladin Delaney K..tLet4 4s.-

Executive Officer
California Regional Water

Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego California 921241331

Re Phase Sampling Plan Submittal
Addendum No to Cleanup and Abatement
Order Nos 88-78 88-79 and 88-86

Dear Ladin

On March 24 1989 in accordance with the
requirements of Cleanup and Abatement Order Nos 88-78 88-
79 and 88-86 the Orders results of Phase of the
Commercial Basin Boatyards Sediment Sampling Program were
submitted to the Regional Water Quality Control Board the
Board Phase sample results for areas beyond the
leasehold interests of Bay City Marine Inc KettenburgMine and Mauricio and Sons Inc collectively the
Boatyards and proposed locations for Phase sediment
corings however were not included in the submittal
review of what has transpired to date is provided to help
clarify why only partial submittal was made

The revised Commercial Basin Boatyards Sediment
Sampling Plan which was submitted on December 19 1988 and
subsequently approved by the Board identified the areas to
be sampled in Figure 2-1 The approved sample grid was based
upon areas suspected to be influenced by each boatyard as
shown on Figure of the Orders

After being informed that additional Cleanup and
Abatement Orders would be issued to other boatyards in
Commercial Basin and in an effort to encourage coordinated
response to the alleged problems identified in the Orders and

SD23\ADH\detaney.407

701 STREET SUITE 200

SAN OIEGO CALl0RNIA 92101-897

TELEPHONE 619 236-1234

TELECOPIER 619 696-7419

TLX 590778

LN 62793276

April 17 1989

GAUL WATIUNS 11559-15731

DANA LATHAM 11095.10741

CUT 007691



.AThAM WATKINS

Mr Ladin Delaney
April 17 1989

Page

provide comprehensive and reliable database the Boatyards
decided to finance an expanded scope of sediment sampling
that included the entire southern border of Commercial Basin
This expanded scope of sampling was described in an amendment
to the approved sampling plan which was submitted to the
Board on January 27 1989 and subsequently approved by the
Board The Boatyards willingness to undertake the expense
and responsibility of additional voluntary sediment sampling
was influenced by two factors the understanding that

several new potentially responsible parties would be issued

Cleanup and Abatement Orders and that the additionally
named parties would have some regulatory incentives favoring
their participation in joint approach to the Commercial
Basin sediment sampling effort

With these two factors in mind the Boatyards
performed the expanded scope of sampling and analysis in
Phase The Boatyards plan was to submit the required
report by March 24 1989 with support from the more recently
involved parties Cleanup and Abatement Orders were issued
to Eichenlaub Marine Driscoll Custom Boats and Koehler
Kraft Company on February 17 1989 March 1989 and March
10 1989 respectively Each of the new Cleanup and

Abatement Orders contained the following schedule

Submittal of Sampling Plan March 17 1989

Submittal of Sample Results April 17 1989

Submittal of

Remedial Alternatives Report May 17 1989

These deadlines applied if the parties chose not to

participate in joint sampling effort Participation in
the joint effort would have required the new parties to

comply with the dates in the Orders issued to the Boatyards

The Boatyards were unable to obtain commitment of

participation from any of the newly named parties prior to

March 24 1989 In at least one instance it was because of
some sort of extension that was granted one of the new
parties We do not know if any of the parties have confirmed
with the Board their preferred approach to compliance
Several reasons for this lack of progress can be suggested
but the net result is dilemma for the Boatyards

SD23\ADH\detaney.407

CUT 007692



LATfl.M WATKINS

Mr Ladin Delaney
April 17 1989

Page

The Boatyards were prepared to submit
comprehensive Phase sampling plan on March 24 1989 which
would have provided for sediment coring and analysis in

pattern that utilized the entire Phase database However
submittal of the comprehensive Phase plan was inappropriate
if the newly named parties intended to pursue an independent
course of action

We are desirous of maintaining our good faith
approach to compliance and hope that you will understand why
we felt it was necessary not to submit completed Phase
plan on March 24 1989 We continue to feel that
participation by the new parties in joint sampling approach
will be to the benefit of all parties and will ultimately
result in more costeffective timely and technically
sound resolution We have been unable however to obtain
firm commitment of joint participation from the new parties

Consequently the Boatyards are moving ahead
independent of the new parties with Phase of the plan We
have enclosed written description and sampling grid of
Phase for your review We also are supplenenting the
Phase data we submitted to the Board on March 24 1989

If your staff can review this plan during this
next week and it is approved we can complete all of the

required sampling by May 1989 which is the next deadline
identified in the Orders In other words we will be right
back on track If any of the new parties choose to

participate in the joint effort we will notify you
immediately and with your approval amend the sampling grid
of Phase accordingly

We appreciate your consideration of this letter
If we can answer any questions you may have please do not
hesitate to contact us

Very truly yours

Allen Haynie
of LATHAN WATKINS

cc Thompson Fetter
Anthony Mauricio

SD23\ADH\de1arey.4O7

CUT 007693



AkHM WAIXINS

Mr Ladin Delaney
April 17 1989
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cc Thompson Fetter

Anthony Mauricio
Austin Crawford
Barry Graham

SD23\ADH\delaney.407

CUT 007694



STATE OCALIFORNlA GEORGE OEtJKMEJIAN Oov.m.i

CAL OR AREGIONALWATERJALITVCONTROL BOARD
SANIEGC REGION Il
9771 Clairemont Mesa Blvd Ste

San Diego California 92124-1331 CERTIFIED MAIL
Telephone 619 265.5114

April 14 1989

Mr Allen Haynie

Latham Watkins

701 Street suite 2100

San Diego California 92101-8197

Dear Mr Haynie

NOTICE OF VIOLATION OF CLEANUP AND ABATEMENT ORDER NO 87-78 88-79 88-86

By letter dated March 24 1989 you submitted technical report on behalf of Kettenburg Marine

Bay City Marine and Mauricio and Sons Inc in response to Directive 2b of Addendum No to

the subject Cleanup and Abatement Orders The report was incomplete as described below

The report did not contain Phase sample plan identifying the proposed Phase sampling

locations

The report did not contain plot of the sample results with lines of equal concentration as

required under Provision

The report did not contain sample results fully defining the horizontal extent of waste

discharge contamination from the facility formerly owned by Mauricio and Sons Inc

Consequently Kettenburg Marine Bay Cit Marine and Mauricio and Sons Inc. are in ioLitun ut

the terms and conditions of the subject Cleanup and Abatement Orders

As you know the Regional Board may impose substantial administrative civil liability penalties tr

violations of cleanup and abatement orders Mv recommendation to the Regional Board for

monetary penalties for the above noted violations will be based in large part on the response or

Ba City Marine Kettenburg Marine and Mauricio and Sons Inc in submitting the required

information immediately Accordingly urge you to submit the information necessary to fully

comply with the Cleanup and Abatement Orders

If you have any questions on this matter please contact Mr David Barker at the above number

LADIN DELANEY
Executive Officer

DTBds

Anthony Mauricio President

Muricio and Sons Inc

1864 National Avenue

San Diego CA 92113

959 506 238

cc Thomas Fetter President

Kettenburg Marine

2810 Carlton Street

San Diego CA 92106

959 506 239

David Lloyd President

Bay City Marine

P.O Box 2571

National City CA 92050

959 506 237

RETURN RECEIPT REOUESTED
959 506 240

CUT 007695
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June 15 1989

Project No 8853235T.vsp2

Latham Watkins

701 Street Suite 2100
San Diego Caiifoj-nja 92101

Attention Mr Allen Haynie

COMMERCAJ BASIN BOATyS SEDIMENTSAMPLIING PHASE RESULTS

Dear Mr Haynie

/5

Co

C-y

1LC

Woodward.Clyde Consultants WCC is pleased to provide this report for Phase of the
Commercial Basin Boatyards Sediment Sampling This report satisfies the reportingrequiremen of Directive 2d and Provision of Addendum to Cleanup and AbatementOrders issued to Bay City Marine Inc 88-79 Kettenburg Marine 88-78 and Mauricioand Sons Inc 88-86

Please contact us with your questions or comments

Very truly yours

WOOD WARD-CLYDE CONSULTANTS

BarryD

Project Scientist

BDG/rlg a/bdgl

Attachment

cc Mr Thompson Fetter Kettenburg MarineMr David Lloyd Bay City Marine IncMr Anthony Mauricio Maurjcjo Sons Inc

OflSuiTrrg Enqneers Geocigsts
dfl1 flvronrnentdl Scensts

Prncp 1e

CarnOric Corporate Center

1760 River Road Suite 136

TUCSOn AZ 85718

1602 577-6363

WoodwardaClyde Consultants

LJ
SAN OGfl RCiAL

WATER 3ALITY TRO1 BOARD

CUT 007676



cy AAF3 R1
3QRDC

PCAR
WAi 5A 00

Mr avd 3aHec
Seni n.iir
Ca1ionii cicnal Witer
Quait Ccntrol Board

97T1 iternt Mesa Boulevard
Suite

San Diego CA 921241331

Dear Mr Barker

As we discussed today we are requesting oories of the

files your office rnaintains for the following boatyards
Kettenberg Bay City Shelter Island Mauricio and Sons
Kollercraft and Eichenlaub As to the Driscoll Custom Boats

file please have the service copy materials filed after May 16
1989 Also we would like copy of the plastic overlay
pertaining to the Commercial Basin that the Board has used at

recent meetings

advised Mr Lormon of your estimate of one week as

the time frame for the copy service to duplicate the files At

that time the copy service will contact our office to pick up
the copies Mr Lormon adds that the schedule provided to him on

Tuesday May 23 will be met one week after the copying has been

completed

appreciate your assistance Please contact me if you

have any questions

Very truly yours

an Robe

4egal Assistant
to John Lormon

Re Copies of Commercial Basin Boatyard i1es

fOfrl Ee

K-
/e r/J

CUT 007677



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION
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QUALITY ASSURANCE LABORATOti

6555 NANCY RIDGE DR SUITE 300

SAN DIEGO CALIFORNIA 92121
619 5661060

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ATTN BRIAN KELLEY
9771 CLAIREMONT MESA BLVD STE

SAN DIEGO CA 92124

DATE OF REPORT JULY 1989

DATE RECEIVED JUNE 26 1989

DATE OF SAMPLE JUNE 23 1989

DATE COMPLETED PARTIAL RESULTS

ANALYZED BY JM RM

SAMPLE TYPE 15 SEDIMENT

PROJECT NAME BDK-890-20

_________ QUALITY ASSURANCE
LABORATORY

CUT 007713



JULY 1989

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

LOG NUMBER 764789 764789
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 1.46 2.18

CHROMIUM 6010 43.3 64.6

COPPER 6010 2470 3687

LEAD 6010 471 703

NICKEL 6010 18.1 27

SILVER 6010 0.775 1.157

ZINC 6010 908 1355

ARSENIC 7060 3.64 5.43

MERCURY 7471 0.395 0.590

SOLID GRAVIHETRIC 67

LOG NUMBER 7648-89 7648-89

SAMPLE ID
UNITS MO/KG MO/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.800 1.067

CHROMIUM 6010 20.6 27.5

COPPER 6010 440 587

LEAD 6010 391 521

NICKEL 6010 14.1 18.8

SILVER 6010 0.433 0.577

ZINC 6010 879 1172

ARSENIC 7060 3.32 4.43

MERCURY 7471 0.180 0.240

SOLID GRAVIHETRIC 75

PETER SHEN
LABORATORY DIRECTOR

PS/at

________OUALITY ASSURANCE
LABORATORY

CUT 007714



JULY 1989

PAGE
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

LOG NUMBER 764989 764989
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS METHOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 1.12 1.67

CHROMIUM 6010 29.9 44.6

COPPER 6010 1310 1955

LEAD 6010 350 522

NICKEL 6010 8.42 12.57

SILVER 6010 0.744 1.110

ZINC 6010 323 482

ARSENIC 7060 2.64 3.94

MERCURY 7471 0.05 007
SOLID GRAVIMETRIC 67

LOG NUMBER 7650-89 7650-89

SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS METHOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 1.68 1.71

CHROMIUM 6010 25.4 25.9

COPPER 6010 727 742

LEAD 6010 513 523

NICKEL 6010 10.7 10.9

SILVER 6010 0.768 0.784

ZINC 6010 1060 1082

ARSENIC 7060 5.26 5.37

MERCURY 7471 0.296 0.302

SOLID GRAVIMETRIC 98

PETER SHEN
LABORATORY DIRECTOR

PS/at

_________ OUALITY ASSURANCE
LABORATORY

CUT 007715



JULY 1989

PAGE
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

LOG NUMBER 7651-89 765189
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.741 0.938

CHROMIUM 6010 62.1 78.6

COPPER 6010 398 504

LEAD 6010 442 559

NICKEL 6010 10.4 13.2

SILVER 6010 0.708 0.896

ZINC 6010 511 647

ARSENIC 7060 3.36 4.25

MERCURY 7471 0.113 0.143

SOLID GRAVIMETRIC 79

LOG NUMBER 765289 7652-89

SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS HEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.741 1.256

CHROMIUM 6010 18.1 30.7

COPPER 6010 439 744

LEAD 6010 167 283

NICKEL 6010 7.09 12.02

SILVER 6010 0.854 1.447

ZINC 6010 1440 2441

ARSENIC 7060 2.32 3.93

MERCURY 7471 0.079 0.134

SOLID GRAVIMETRIC 59

PETER SHEN

LABORATORY DIRECTOR

P0/at

________ QUALITY ASSURANCE
LABORATORY

CUT 007716
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PAGE
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

LOG NUMBER 765389 765389
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.784 1.059

CHROMIUM 6010 28.5 38.5

COPPER 6010 1010 1365

LEAD 6010 258 349

NICKEL 6010 9.70 13.11

SILVER 6010 0.733 0.991

ZINC 6010 551 745

ARBENIC 7060 3.27 4.42

MERCURY 7471 0.357 0.482

SOLID GRAVIMETRIC 74

LOG NUMBER 765489 7654-89
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.800 1.270

CHROMIUM 6010 35.8 56.8

COPPER 6010 1280 2032

LEAD 6010 307 487

NICKEL 6010 11.9 18.9

SILVER 6010 0.761 1.208

ZINC 6010 518 822

ARSENIC 7060 2.94 4.67

MERCURY 7471 0.082 0.130

SOLID GRAVIMETRIC 63

PETER SHEN

LABORATORY DIRECTOR

PS/at

_________ OUALITY ASSURANCE
LABORATORY

CUT 007717
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PAGE
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

LOG NUMBER 765589 765589
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 1.30 1.81

CHROMIUM 6010 58.8 81.7

COPPER 6010 2060 2861

LEAD 6010 1200 1667

NICKEL 6010 22.4 31.1

SILVER 6010 1.32 1.83

ZINC 6010 886 1231

ARSENIC 7060 6.15 8.54

MERCURY 7471 0.375 0.521

SOLID GRAVIMETRIC 72

LOG NUMBER 7656-89 7656-89

SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 1.06 2.94

CHROMIUM 6010 177 492

COPPER 6010 1190 3306

LEAD 6010 1370 3806

NICKEL 6010 7.23 20.08

SILVER 6010 0.836 2.322

ZINC 6010 382 1061

ARSENIC 7060 2.09 5.81

MERCURY 7471 0.248 0.689

SOLID GRAVIMETRIC 36

PETER SHEN

LABORATORY DIRECTOR

PS/at

________ QUALITY ASSURANCE
LABORATORY

CUT 007718
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PAGE
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

LOG NUMBER 765789 765789
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 1.16 2.47

CHROMIUM 6010 14.7 31.3

COPPER 6010 584 1243

LEAD 6010 139 296

NICKEL 6010 10.4 22.1

SILVER 6010 0.396 0.843

ZINC 6010 747 1589

ARSENIC 7060 4.08 8.68

MERCURY 7471 0.233 0.496

SOLID ORAVI METRIC 47

LOG NUMBER 765889 765889
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.769 0.973

CHROMIUM 6010 54.6 69.1

COER 6010 222 281

LEAD 6010 132 167

NICKEL 6010 40.9 51.8

SILVER 6010 1.06 1.34

ZINC 6010 263 333

ARSENIC 7060 6.02 7.62

MERCURY 7471 0.073 0.092

SOLID ORAVIMETRIC 79

PETER SHEN

LABORATORY DIRECTOR

PS/at

________ QUALITY ASSURANCE
LABORATORY

CUT 007719
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PAGE
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

LOG NUMBER 765989 765989
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.792 1.182

CHROMIUM 6010 40.6 60.6

COPPER 6010 154 230

LEAD 6010 110 164

NICKEL 6010 43.9 65.5

SILVER 6010 1.62 2.42

ZINC 6010 91.2 136.1

ARSENIC 7060 4.88 7.28

MERCURY 7471 0.089 0.133

SOLID GRAVIMETRIC 67

LOG NUMBER 7660-89 7660-89
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.769 0.884

CHROMIUM 6010 30.8 354
COPFER 6010 263 302

LEAD 6010 475 546

NICKEL 6010 28.6 32.9

SILVER 6010 0.843 0.969

ZINC 6010 359 413

ARSENIC 7060 5.53 6.36

MERCURY 7471 0.147 0.169

SOLID GRAVIMETRIC 87

PETER SHEN

LABORATORY DIRECTOR

PS/at

________ QUALITY ASSURANCE
LABORATORY

CUT 007720
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PAGE
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ANALYSES RESULTS
SAMPLE TYPE SEDIMENT

LOG NUMBER 766189 766189
SAMPLE ID
UNITS MG/KG MG/KG

ANALYSIS MEHTOD WET WEIGHT DRY WEIGHT

CADMIUM 6010 0.762 1.003

CHROMIUM 6010 37.2 48.9

COPPER 6010 702 924

LEAD 6010 250 329

NICKEL 6010 6.20 8.16

SILVER 6010 0.905 1.191

ZINC 6010 264 347

ARSENIC 7060 3.28 4.32

MERCURY 7471 0.096 0.126

SOLID ORAVIHETRIC 16

PETER SHEN
LABORATORY DIRECTOR

PS/at

________ QUALITY ASSURANCE
LABORATORY
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QUALITY ASSURANCE LABORATORY

6555 NANCY RIDGE DR SUITE 300

SAN DIEGO CALIFORNIA 92121

619 5661060

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ATTN BRIAN KELLEY

9771 CLAIREMONT MESA BLVD STE

SAN DIEGO CA 92124

DATE OF REPORT JULY 19 1989

DATE RECEIVED JUNE 26 1989

DATE OF SAMPLE JUNE 23 1989

DATE COMPLETED JULY 17 1989

ANALYZED BY
TOXSCAN

SAMPLE TYPE
15 SEDIMENT

PROJECT NAME BDK-890-20

ANALYSES RESULTS

ANALYSIS MONOBUTYLTIN DIBUTYLTIN TRIBUTYLTIN

LOG NUMBER SAMPLE ID UNITS PPB PPB PPB

764789 97 26 64

764889 17 1.0 1.0

764989 76 50 41

765089
1.0 49

765189
1.0 1.0

765289 61 2.2 105

765389 29 1.0 48

765489 82 81 200

765589 59 21 46

765689 290 76 64

765789 48 1.0 16

765889 18 4.3 5.1

765989 66 1.0 1.0

766089 3.5 1.0 4.6

766189 120 10 17

METHOD HYDRIDE CRYOGENIC ATOMIC ABSORPTION DETERMINATION AS OUTLINED BY VALKIRS

PETER SHEN

LABORATORY DIRECTOR

PS/ms

_________ QUALITY ASSURANCE
LABORATORY

CUT 007722



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

PHOTOGRAPH LOG

tcation Photo Date___________

WDID __________ Photographer/ \- Ltc

Roll /c 3557 signature /2.i

Description

/OQ

Frame

/A

7A 34

vsID
Sb

Aiz E9o-ooA

ro
74 .4

/O Dy %//

rk oVt 55///

//4iZ /J C-

Sii
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/4 Sz
LKN3/photolog
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

PHOTOGRAPH LOG

1i Photo Date
WDID ____________ Photographer

Roll Signature Az

Description

____ /A
tL/OC1O

hei-
fo5jj

/7
SIe

LKM3/photolog

Frame

/4ILJ
/7A/A

P7f1M

cA/ 2j
c2IA

i4lLL L1S
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

PHOTOGRAPH LOG

Location./e- Photo Date

WDID ___________ Photographer /Ct t-i V\

Roll /$534 signature

ac

7/1

84J94

/4
//A/

/4
.1 j/z/1

3J

io 74
ec-

/bo

oaf

Cc/eo

Frame DescriDt ion

SZIi-ji I.e
s/J Oesu

//

PpCa

c/ei /e4iC
/e

-t

/34

1y

a/L
ol

174 c/ecaJ
7A

çLfr cS

ci C/

LKM3/photolog
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

PHOTOGRAPH LOG

tcationLLter ff -/v Photo Date

WDID ___________ Photographer

Roll Signaturev

Description

LKM3/photolog

Frame

/4 j/-J

/7 re
/74
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

PHOTOGRAPH LOG

Location$/- Photo Date 7- eAiJ
WDID ____________ Photographer L1 1i
Roll 7i- Signature-- 1/11 /7

Frame ____________

34

L/4

4i iz
474J

1T4

//4 i4

/3A

/514 __

/74 -7l/74 ______

Description
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p/ 1_L
3c
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LKN3/photolog
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PCAUFO$P4IA ______________________________
GEORGI DtuIcM HAN Q..sw

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION ___
9771 CIsrimont Miii Blvd Sli

Sin Cahfoinis 2124- 1331

TiIiplloni 619 265-5114

January 12 1989

Mr Allen Haynie
Latham Watkins

701 Street Suite 2100

San Diego CA 92101-8197

Dear Mr Haynie

This is followup to our discussion with you and representatives

of Commercial Basin boatyards on Monday While am disturbed

that there has been no apparent progress towards collection and

analysis of sediment samples understand your position with

regard to participation by other responsible parties We

therefore will expedite the issuance of new Cleanup and Abatement

Orders to additional boatyards in Commercial Basin We will make

every effort to issue the orders early enough so that hearings

if requested can be held during the Boards February 27 1989

meeting The orders will be structured so that the boatyard

operators will have the option of participating in the sediment

monitoring program currently being finalized if they desire we

will encourage such participation

it appears obvious that little work has been done towards

sediment sampling and analysis As result the data will not be

submitted by January 13 as required do not consider the

possible issuance of Cleanup and Abatement Orders to new

boatyards to be valid reason for delay in the work required under

the existing orders

It is our understanding that your consultant will modify the

sediment monitoring program to include the new boatyards so they

may participate if they desire The modified program should be

submitted to this office as soon as possible It is also our

understanding that sediment monitoring to comply with the

existing orders can proceed following the existing plan and be

phased to include the monitoring for the new boatyards to be

added if and when they agree to participate urge you to

proceed with the sediment sampling in this manner and to complete

it as rapidly as possible The staff recoiendation for possible

penalties and/or modifications to the compliance dates will be

based in large part on the progress that is made and evidence of

good faith effort to comply

During the meeting you discussed proposal of your consultant to

structure the sediment monitoring so the sampling would be done

in two phases We have discussed program for phasing the

analytical work with your consultant and do not object to that

CUT 007730



Allan Haynie

concept We do have reservations about phasing the actual

sample collection and would not approve that type of program at

the present time

During the meeting the boatyard representatives expressed the

desire to include previous owners and the San Diego Unified Port

District in the Cleanup and Abatement Orders As we indicated

during the meeting we would not object to doing SO as long as

adequate documentation to justify doing so is provided to us

we would however object to delaying the sediment monitoring

and any subsequent cleanup pending the addition of past boatyard

operators or other entities or persons as responsible parties

If you provide documentation on other responsible parties to us

by January 19 we can evaluate it and if appropriate amend the

existing Cleanup and Abatement Orders in time for any requested

hearings tO be conducted at the Boards February 27 1989

meeting

Please let me know no later than January 17 if you have any

questions or if there are any jsunderstandiflg5

Very truly yours

LADIN DELANEY
Executive Officer

cc Jack Foley Chairman

David Lloyd President

City Bay Marine

P.O Box 2571

National City CA 92050

William Roberts General Partner

Shelter Island Boatyard

2330 Shelter Island Drive

San Diego CA 92106

Mr Anthony MauriCio president

MauriciO Son Inc
1864 National Avenue

San Diego CA 92113

Thomas Fetter President

Kettenburg Marine

2810 Canton Street

San Diego Ca 92106

CUT 007731



QU.I usiici LA$OSACSY
6555 KMcTflIFtS UflI 300

5AM DIlGO CALIPOSMIA 92121

519 5661050

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

ATTN LANCE McMANAN
977 CLAIREMONT MESA BLVD STE

SAN DIEGO CA 92124

DATE OF REPORT APRIL 1989

DATE RECEIVED MARCH 1989

DATE OF SAMPLE FEBRUARY 12 1989

THROUGH FEBRUARY 14 1989

DATE COMPLETED APRIL 1989

ANALYZED BY RN CC TOXSCAN

SAMPLE TYPE 10 SEDIMENT

ANALYSES RESULTS

AJALYSIS COPPII UICUIT TIIIILtlI IOIOIIflII DIIPL1I

1III ftlI 7471

LOG MUM UQLI ID UI DC/IC IC/IC P9 PP PPI

13-$ LII-$$-111-M51 121 2.35 3.1 1$ ci

iu-$S3-111-52 145 2.14 11 14 ci

133513 LU$13-1111133 132 1.1 11 11 3.4

1334-13 LU-$$3-111-fl13 13.1 1.4$ 3.7 13 2.4

1331I LU$$3111S53 ill 2.21 15 11 1.1

133$I LU$$-111-4 171 2.2$ 14 1.3

1933I LII-$I111-53 224 3.15 II 23 5.1

211$-I iEI-$I3-111-31 ill 1.35 11 51 3.4

2II1I LU$$-111U3 131 1.57 7.4 21 7.1

2112-13 LEI-$$3-11144 $7.1 1.15 37 3.3

IIDRIDI C1TOCIIIC ATODIC USOUIOI DIflDIIl1OI 1$ OUL1Ifl IT YlLillS

f_

PETER SHEN

LABORATORY DIRECTOR

CUT 007732
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CHICAGO OFFICE

SEARS TOWER SUITE 5600

CHICAGO ILLINOIS 60506

TELEPHONE 1312 876-7700

TELECOPIER 32 993-6767

LOS ANGELES OFFICE

555 SOUTH FLOWER STREEt

LOS ANGELES CALIFORNIA 90071-2466

TELEPHONE 2131 485-1234

TELECOPIER 12131 64-8763

NEW YORK OFFICE

530 AT THIRD SUITE 1000

885 THIRD AVENUE

NEW YORK NEW YORK 0022-4802

TELEPHONE 12121 906-1200

TELECOPIER 22 751-4854

LATHAM WATKINS
ATT0RNYS AT LAW

701 STREET SUITE 2100

SAN DIEGO CALIFORNIA 92101-8197

TELEPHONE 619 236-1234

TELECOPIER 619 696-749

TLX 590778

ELN 62793276

January 19 1989

4N 1989

PAUL WATK5.489-I91
DANA LATHAM

UT

ORANGE COUNTY OFFICE

850 TOWN CENTER DRIVE

TWENTIETH FLOOR

COSTA MESA CALiFORNIA 92626-1918

TELEPHONE 17141 540-1235

TELECOPiER 174 755-8290

wASI-HNGrO-J DC OFFCE

1001 PENNSYLVANIA AVE NW StIll ltH

WASHINGTON D.C 20004-2505

TELEPHONE 202 537-2210

TELECOPIER 2021 637-2201

VIA MESSENGER

Mr Ladin Delaney
Executive Officer
California Regional Water

Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego CA 921241331

Re Request to Amend Cleanup and Abatement Order
Nos 8870 8878 8879 and 8886

Dear Mr Delaney

On January 13 1989 we received your letter in

which you indicated that the Regional Water Quality Control
Board RWQCB would consider naming additional responsible
parties to the cleanup and abatement orders issued to Shelter
Island Boatyard Kettenburg Marine Corporation Bay City
Marine Inc and Mauricio Sons Inc collectively the

Boatyards At our meeting on January 1989 you
indicated that your staff was preparing to issue orders to

other boatyards currently operating in Commercial Basin We
have focused our efforts therefore on putting together
chronology of previous boatyard operators at those locations
where the Boatyards currently operate

Pursuant to your request and on behalf of the

Boatyards we request that the entities/individuals
identified in this letter as being previous boatyard
operators be named in the cleanup and abatement orders as

additional responsible parties

Historical Use of Bay City Marine Inc.s
Facility As you are probably aware Bay City Marine

operated boatyard at its present location from

approximately 1983 to 1985 For the past three years the

facility has for the most part been dormant Prior to Bay

S023\adh\delaney6 ltr
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LATHAM WATKINS

Mr Ladin Delaney
January 19 1989
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City Marine the boatyard was operated by Harbor Boat

Yacht corporation which operated boatyard from 1946 to

1983 We confirmed this by telephone with Mr Dirk

Mathiason of the Port District In other words Harbor Boat

Yacht operated boatyard for approximately 37 years while

Bay City Marine operated boatyard for only two years Bay

City Marine did not make any significant changes to the

boatyard after it acquired the boatyard other than to

upgrade equipment and repair certain structures

We do not know what the corporate status is of

Harbor Boat Yacht although we do know that it is not an

active business entity We believe there were three

principal shareholders One was an individual named Arne

Strom from Tacoma Washington another was Dave Carson who

is dead and the third was Tony Jelusich whose present
address is 3421 Curtis Street San Diego CA 92106

It is important to note that Bay City Marine worked

principally on Navy vessels whereas Harbor Boat Yacht

worked on large variety of commercial and recreational
boats Based on our conversations with Mr Skip Huzar at

Proline Paints whose telephone number is 2312313 it

appears that the paint used by Bay City Marine on the Navy
vessels did not contain TBT We are in the process of

further verifying this with other suppliers Similarly
antifouling paints containing mercury were banned long

before Bay City Marine acquired the facility We believe it

is reasonable to conclude that all of the alleged
contaminants in front of Bay City Marine were not placed
there during two-year period

Historical Use of Kettenburg Marine

Corporations Facility Kettenburg Marine Corporation began
operating boatyard at its present location in 1986 Prior
to that time the boatyard had two other owners/operators
From 1968 to 1986 the boatyard was operated by Kettenburg
Marine division of the Whittaker Corporation The address

of the Whittaker Corporation is 10880 Wilshire Blvd Los

Angles CA 900249990 From 1929 to 1968 the boatyard was

operated by partnership named Kettenburg Boat Works of

which Mr Paul Kettenburg was general partner His address
is 3225 Kellogg Street San Diego CA 92106

The operating procedures today are essentially the
same as those used in the past The surnp and filter system
used by the Whittaker Corporation is the same as that used by

Kettenburg Marine Corporation If the sump system is

SD23\adh\detaney6 ltr
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Mr Ladin Delaney
January 19 1989
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inadequate now it was inadequate from the beginning The
Kettenburg Marine Corporation currently is designing new

system that will eliminate virtually all discharge to

Commercial Basin Moreover it is virtually impossible for

Kettenburg Marine Corporation to have discharged the amounts

of copper TBT and mercury allegedly present in front of the

boatyard during the short time it has been operating This

is particularly true with respect to mercury since that

constituent has not been used in marine antifouling paints

since the early 1970s

Historical Use of Shelter Island Boatyards
Facility Shelter Island Boatyard began operating the

boatyard in 1986 Prior to that time the boatyard was

operated as two separate facilities

The Boatyard Side

This portion of the boatyard the boatyard side
was originally operated in the late 1950s and for period
of approximately years by Niel Livesay and Mr Marvin

Tuckson It was acquired by Mr Chuck Boyce and his three
brothers and operated as the Boyce Brothers in the early
1960s At some point prior to 1969 the boatyard side was

operated by Bill Nelson as Nelson Boatyard From 1969 to

1982 the boatyard side was operated by Mr Fred Gledhill

under the name of The Boatyard Mr Fred Gledhill is the

owner of Frederick Enterprises Inc which currently is

operating in the Commercial Basin From 1982 to 1986 the

boatyard side was operated by Shelter Island Boatyard Ltd
with Mr Rocky Jordan Mr Bill Roberts and Mr Dale Johnson

as general partners

In 1982 the configuration and management practices
of the boatyard side changed dramatically Prior to that

time no sump system was employed to collect discharge and

all work was done in the railway area In 1982 travel
lift system was installed and the current sump system was

employed Once again if the sump system is inadequately
now it was inadequate in 1982

The Yachtways Side

This portion of the boatyard the yachtways side
was operated by Mr James Slaughter dba Shelter Island

Yachtways from 1953 to 1975 He is deceased In 1975
Shelter Island Yachtways Inc began operating the yachtways
side and did so until 1982 The shareholders in this entity

SD23\adh\deLarey6 Ltr
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Mr Ladin Delaney
January 19 1989
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were Mr Rocky Jordan and Mr Eddie Johns From 1982 to
1985 the yachtways side was operated by Shelter Island
Yachtways with Mr Bill Roberts Ms Bettyann Roberts and
Mr Joseph Roberts as general partners

As was the case on the boatyard side the

configuration and management practices on the yachtways side

changed dramatically in 1982 Prior to 1982 all work was
done on boats in the railways After 1982 boats were lifted
out of the water and all discharges were filtered and settled
out in the sump system The alleged existence of mercury in
front of Shelter Island Boatyard also supports the conclusion
that historical discharge occurred prior to 1986 since
mercury ceased being used in antifouling paint in the early
1970s

You have requested that we gather the necessary
documentary evidence to support the amendment We will
contact you tomorrow to find out what sort of documentation
if any is required The Port District has indicated it
would take approximately week to track down old leases if
that is necessary We appreciate your assistance in this
regard

Very truly yours

Allen Haynie
of LATHAN WATKINS

cc Boatyards

SD23\adh\dtaney6 ltr
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GEORGE OEUKMEJIAN GovernorSTATE OF CAUFOANIA _________________________

CALIFORNIA REGIONAL WATE LJALITY CONTROL BOARD
SAN DIEGO REGION

9771 C.lrsmont Mesa Blvd Sutte

Sin Diego Cifornia 92124.1331

Tel.phon 619 265.5114

December 29 1988

CERTIFIED MAIL -RETURN RECEIPT REQUESTED

838 816 048

Mr Anthony Mauricio President
Mauricio Sons Inc
1864 National Ave
San Diego California 92113

Dear Mr Mauricio

REVISED COMMERCIAL BASIN BOATYARDS SEDIMENT SAMPLING PLAN
SAN DIEGO CALIFORNIA

We received the subject document on December 19 1988 and have

completed our review of the sampling plan which has been

proposed to characterize sediment contamination in commercial

basin We understand that the proposed sampling plan will

incorporate all analytical results of surf icial sediment sampling
which have been previously obtained by the California Department
of Fish Game DFG We understand that cores will be collected

and analyzed from all grid locations listed as proposed coring

locations in Figure No 2-1 of the subject document All

cores will be divided and analyzed in foot sections down to

sediment depth of feet We expect the report on contaminant

characterization to incorporate the data obtained from both the

proposed sampling plan and the earlier DFG sampling

With the above understanding the Regional Board accepts the

subject sampling plan and requests that the plan be implemented
as soon as possible in order to meet the January 13 1989

reporting deadline If you have any questions please contact Mr
David Barker at 619 265-5114

ye truly yours27
LADIN DELANEY
Executive Officer

BDKpsr

cc Port District Allen Haynie
Port District Attorney

CUT 007739
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technique for testing TBT We assumed your staff desired the
technique to be included in the sampling plan We made
efforts to find out the specifics of the analytical technique
in order to revise the draft plan prior to December but
no one on the staff was able to give us the necessary
information We telephoned Mr Art Coe on December and
informed him of the problem He indicated that he did not
think there would be any problem with submitting the plan on
December

The letter specifying the analytical technique
arrived on the morning of December We immediately began
contacting labs to find one that would perform such
technique but were unable to find one We eventually
submitted the plan on December 1988 and left open the
issue of TBT testing because of the inability to find lab
in the private sector that would perform the analytical
technique your staff requested. In other words absent being
informed at the last minute of required element of the
sampling plan we would have submitted the draft on
December 1988 It is unfair to conclude that the
Boatyards are in violation of the cleanup and abatement
orders because they attempted to include in the draft
sampling plan last minute requirements identified by your
staff

You also suggest that the Boatyards violated the
orders because they did not submit satisfactory sampling
plan to your staff prior to December 1988 That is an
inappropriate conclusion to draw since the Boatyards
committed to submit sampling plan to your staff for review
prior to the deadline It is entirely normal for your staff
to request revisions to draft plans but that event should
not constitute violation We have been and still are
willing to meet with your staff to discuss the specifics of
the sampling plan The fact that we did not draft sampling
plan that completely satisfied your staff on the first go-
round does not mean that the Boatyards have violated the

cleanup and abatement orders

We respectfully request therefore that the
determinations in the letter be revised to reflect the events
that transpired Needless to say we welcome the opportunity
to meet with your staff in an effort to prepare sampling
plan that is acceptable to both the Boatyards and your staff
We should point out however that the resources available to
these four boatyards are limited and need to be taken into
consideration in preparing and reviewing the sampling plan

SD23\adh\delaney5 ltr

CUT 007740



LATHAM WATKINS

CP4CAGO OFCE
SLAS TOWtR SUITE 5800

CNCAGO ILLINOIS eoeoe

ICERNONE 312 576-1700

TLECOE 32 993-9797

Los ANGELES OrFICE

555 50L1N L0WER SEET
05 4I0ELS CALIFORNIA 9O07I-246

CPI-IONE 23 45523A
EC0IPER 23 84-8793

NEW 0RW 0EFCL

53 Al INIRO SUITE D0I

985 TIIRD aCNUE
OS5 NW 0R 0022 AWT2

C_EPONC 22 906ZOO0EP 22 75I-494

ATTORNEYS AT LAW

70 STREET SLflT 200

SAN DIEQO CALI0RNIA 921018I97

TELEP0NE 89 238-1234

TELECQPR 619 696-749

TLX 590778

EN 62793276

December 13 1988

PAUL WATPINS 15999731
DANA LA1-IAM 1159$-1974

ORANGE COUNTy 0FCE

550 lOWS CENTER DRIVE

TWENTET- LQO
O54 UE5A CALF0PNA 92625

ELEPI-ONE 74 5403S
EEC0RER 74 55-8290

5A5NGTON DC DE0l
SLAN

WASNNGT0N DC 20004-2505

ELEPTONE 202 837-2200

TELEC0PER 202 637-220

Mr Ladin Delaney
Executive Officer
California Regional Water

Quality Control Board
9771 Clairemont Mesa Blvd Suite

San Diego CA 921241331

Re Cleanup and Abatement Order Nos 88-70 88-78
8879 and 8886

Dear Mr Delaney

We have had an opportunity to review your letters

dated December 1988 in which you determined that Shelter

Island Boatyard Kettenburg Marine Corporation Bay City

Marine Inc and Mauricio Sons Inc violated the proposed

cleanup and abatement orders by not submitting an acceptable

sampling plan on December 1988

We are very troubled by such determination and

feel compelled to respond not in an effort to be

contentious but rather to demonstrate the Boatyards desire

to do precisely what they committed to the Regional Board

they would do which was to prepare an adequate sampling

plan carry out such plan and prepare remedial

alternatives report

You state in your letters that the Boatyards were

five days late in submitting the draft sampling plan That

does not adequately reflect the events that transpired
events which involved your staff Woodward-Clyde
Consultants the technical experts retained by the Boatyards
were perfectly prepared to submit the draft sampling plan to

your staff on or before December 1988 One day prior to

that deadline however Mr David Barker informed us that we

would be receiving letter specifying an analytical

SD23\adh\del.aney5 ltr
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Mr Ladin Delaney
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We look forward to further cooperation from both sides in

this regard

Very truly yours

Allen Haynie
of LATHAN WATKINS

cc All Boatyards

SD23\adh\del.aney5 Ltr
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SI QP CALIQNIA
GEORGE OEUI.MJIAN ovmo

CA FC NIA REGIONAL WATEP QUALITY CONTROL BOARD

SA DIIGO REGION

9771 CIslrmont M.sa Btd Suite

$n Di.go Cfoine 92124.1331

T.I.phons 619 265.5114

December 1988

CERTIFIED MAIL RETURN RECEIPT REQUESTED

U5 76i

Mr Anthony Mauricio President

Mauricio and Sons Inc
1864 National Avenue
San Diego California 92113

Dear Mr Mauriclo

This letter is in response to the report entitled Commercial

Basin Boatyards Sediment Sampling Plan San Diego California

which was submitted on December 1988 Upon review of this

report have determined the report to be inadequate in

characterizing the vertical and horizontal extent of the bay

sediment contamination This constitutes violation of

Directive No of Addendum No to Cleanup and Abatement

Order No 88-86

Furthermore Directive No of Addendum No to Cleanup and

Abatement Order No 88-86 required that the sampling plan be

submitted by December 1988 Since the sampling plan which was

submitted on your behalf was not received until December

1988 this constitutes five days of violations of Directive No
of Addendum No to Cleanup and Abatement Order No 88-

86

In order to adequately determine the vertical and horizontal

extent of contamination within the commercial basin area of San

Diego Bay request that you submit by December 19 1988

revised sampling plan This revised plan should contain

sampling grid adjacent and off shore of each boatyard facility

with maximum of 100 feet between sampling stations The

details of the sampling grid shall be developed in coordination

with Regional Board staff prior to submittal of the revised

sampling plan

You should be aware that the January 13 1989 date contained in

Directive No for submission of sample results upon

completion of an approved sampling plan shall remain in full

force and effect Thus urge you to submit an adequate sampling

plan for my approval as soon as possible

CUT 007743
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AddendumNo.lto

Cleanup end Abatement Order No 88-86

Meurlcloand Sons nc

Abatement Order No 88-86 shall be prepared and submitted In accordance with the

following time schedule and criteria

tlauricio and Sons Inc shall submit sampling plan by December 1988 to

determine the vertical and horizontal extent of the bay sediment contamination resulting

from the discharge of waste by rlauricio and Sons Inc.

Upon approval of the sampling plan by the Regional Board Executive Officer Mauriclo

and Sons Inc shall complete sampling and submit the sample results to the Regional

Board by January 989 Mauricto and Sons Inc shall provide Reglon Board staff

with at least five working days notification prior to the date and time that samples will

be collected to enable the Regional Board to witness sampling activities and obtain split

samples Each sample result submitted to the Regional Board shall as minimum

contain the following information

Sampletype

Sample location including depth

Date and time of sampling

Method of sample collection

Sample analysis method

Method of sample preservation

Laboratory used to analyze sample

Maurico and Sons Inc sha1 also submit all field notes and sample logs prepared during

the collection of samples

Mauriclo and Sons Inc shall submit the remedial action alternatives analysis report

described in Directive No of Cleanup and Abatement Order No 8886 by February

1989

Collection transport and analysis of sediment samples excluding analysis of sediment

samples for tributyltin shall be in accordance with procedures contained in 40 CFR Part

261 Identification and Listing of Hazardous Waste Collection transport end

analysis of water samples excluding analysis of water samples for tributyltin shall be in

accordance with procedures contained in 40 CFR 136 Guidelines Establishing Test

Procedures for the Analysis of Pollutants Under the Clean Water Act Anaiyss

of sediment and water samples for tributyltin shall be in accordance with procedures

empled by the Calfornia Department of Fish and Game described in Report On TBT In

San Diego Harbor California Department of Fish and Game Moss Landing

Marine Laboratories August 1988

-i

Ordered by_________________
Ladin Delan
Executive Officer

Dated December 1988

CUT 007746



CALIFORNIA REGiONAL WATER QUALITY CONTROL BCRC
SAN DEGO REGION

ADDENDUM NO TO CLEANUP AND ABATEMENT ORDER NO 88-86

MAURICO AND SONS NO

SAN DIEGO COUNTY

The California Regional Water Quality Control Board San Diego Region hereinafter Regional

Board finds that

On July 988 the Regional Board Executive Officer issued Cleanup and Abatement Order

No 88-86 Maurlclo and Sons inc San Diego County Cleanup and Abatement

Order No 8886 contained findings alleging that boot repair and maintenance activities at

Mauriclo and Sons Inc had resulted in waste discharges to San Diego Bay The waste

discharges were violations of discharge prohibitions contained in Order No 85-03

Waste Discharge Requirements for Mauriclo and Sons Inc San Diego

County

Cleanup and Abatement Order No 88-86 directed tlauricio and Sons nc to submit

report by November 1988 containing detailed analysis of the cost feasibility end

lateral and vertical extent of contaminated sediment associated with four alternative

cleanup levels

By letter dated November 18 988 Mr Allen Haynie counsel representing Mauriclo and

Sons nc requested that Cleanup and Abatement Order No 8886 be modified to contain

the following schedule for preparation and submittal of the report retuired under

Directive No

Submit sample plan to determine the vertical and horizontal extent the

sediment contamination on or before December 988

Complete sampling and submit the sample results to the Regional Board on or before

January 13 1989

Submit draft remedial actcn alter nattves report to the Region Board on or before

February 989

Mr Haynie reported in the November etier that the above schedule may have to he

adjusted fcmaflc rod1tons make II moossh1e to coflect samo1es

This enforcement ticn exempt from te poons at the Cafoira Ervormenta

Ps irce ci -k rprt rr

532 Chapter Title Caiiforna AO11TratiV8 Coa

/$/1ereLu 2rs7 ato accoroance wiir ..d Icr ca Water CaGe ecta 33C eanut

njci .EOatz
The November 988 date for submission of the remedial action alternative anaiyss

report contained in Drective No of Clearop and Abatement Order No 38-86 is deleted

The remedial action alternative analysis report described in Directive No of Cleanup and

CUT 007747



STAE OF CLlFORNlA
____________________________________

GEORGE DEUIcMEJIAN Governor

CAUFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

9771 Clairemont Mesa Blvd. Ste

San Diego California 92124-1331

Telephone 61 9t 265-5114 CERTIFIED RETURN RECEIPT REQUESTED

December 1988

Mr Anthony Mauricio President
Mauricio and Sons Inc
1864 National Avenue
San Diego CA 92113

Dear Mr Mauricio

Enclosed is copy of Addendum No to Cleanup and Abatement
Order No 88-86 Mauricio and Sons Inc San Diego County

The directives of Addendum No require Nauricio and Son Inc
to prepare and submit the remedial action alternative analysis
report in accordance with specified time schedule and
criteria The compliance dates included in Addendum No are
the same dates proposed by your legal counsel Mr Allen Haynie at
the November 21 Regional Board meeting and stated in his letter
to the Regional Board dated November 18 1988

If you have any questions concerning this matter please contact
Mr Jim Munch of my staff at 619 2655114

Very truly yours

--LADIN DELANEY
Executive Officer

Enclosure

DTBcg
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Don Nay Di.rectOr Ltt
San Diego Unified Port District
P.O Box 488

San Diego CA 92112

Mr Allen Haynie
Latham and Watkins

Attorneys at Law
701 Street Suite 2100

San Diego CA 92101-8197

Mr Mark Martin

Attorney at Law
Hillyer Irwin
530 Street 14th Floor
San Diego CA 92101

Mr Jeremy Johnstone
Environmental Engineer
do Water Management Division W-4
Environmental Protection Agency
215 Fremont Street
San Francisco CA 94105

CUT 007749



State of California
Regional Water Quality Control Board
San Diego Region

EXECUTIVE OFFICER SUMMARY REPORT
November 21 1988

ITEM 14d

SUBJECT ENFORCEMENT
CLEANUP AND ABATEMENT ORDER NO 8-86

MAURICIO AND SONS INCORPORATED
SAN DIEGO COUNTY

DISCUSSION On April 22 1985 this Regional Board
adopted Order No 85-03 NPDES No CA0107719
Waste Discharge Requirements for Ilauriclo and
Sons Inc San Diego County Order No 85-
03 renewed existing waste discharge
requirements and established additional waste
requirements prohibiting the discharge of

various boat repair wastes to San Diego Bay
The facility is located on the shoreline of

the Commercial Basin portion of San Diego Bay
at 2420 Shelter Island Drive on land owned by
the San Diego Unified Port District in the
City of San Diego

By letter dated February 1988 Mr Anthony
Mauricio Jr President Mauricio and Sons
Inc reported that the companys facility at
2420 Shelter Island Drive had been sold to
Nielson and Beaumont Marine Inc The letter
stated that Maurjcio and Sons Inc would be
responsible for any NPDES permit violations
to February 1988 and that Nielson and
Beaumont Marine would be responsible from
that day forward The NPDES permit
violations discussed in this order occurred
prior to February 1988 Accordingly the
Regional Board has named Mauricio and Sons
Inc as the part responsible for compliance
with directives of Order No 88-86

CUT 007750



ITEM 14d

DISCUSSION Continued

Mauricio and Sons Inc has sedimentation

sump just adjacent to tideline and beneath
the marine railway which receives runoff from
storm events as well as miscellaneous water
flows from the work area The purpose of

this suiup is to remove by gravity settling
particulate matter such as paint chips from
the miscellaneous work area water flows

Overflows water from the sump is discharged
to San Diego Bay The suinp is periodically
inundated by bay water during periods of

unusual high tides

On February 1988 Regional Board staff

collected sediment sample from the above
mentioned sump Additionally on February
1988 Regional Board staff and California

Department of Fish and Game staff collected

eight bay sediment samples from portion of

Commercial Basin directly fronting the

Mauricio and Sons facility The sump
sediment sample and the eight bay sediment

sample analysis results show very elevated
concentrations of copper mercury and

tributyltin with respect to background
concentrations Furthermore the eight bay
sediment analysis results show that the

concentration of copper mercury and

tributylin decrease markedly with distance
from the Mauricio and Sons facility Based
on the foregoing Regional Board staff

concluded that the elevated concentrations of

copper mercury and tributylin are the

result of discharges of boat repair wastes
from Mauricio and Sons Inc

On July 1988 the Executive Officer issued
Cleanup and Abatement Order No 88-86 to

Mauricio and Sons Inc

CUT 007751



ITEN 14d

DISCUSSION Continued

public hearing concerning the findings of

Order No 88-79 was initiated during the

regularly scheduled Regional Board meeting of

October 1988 During the October

meeting the Regional Board decided to

continue the public hearing at todays
meeting

ISSUE Does Mauricio and Sons Inc or the San Diego
Unified Port District have any objections to

Cleanup and Abatement Order No 88-86

RECOMMENDATION Staff will make presentation on this item

CUT 007752



LATHAM WATKINS
ATTORNEYS AT LAW

CHICAGO orIcc

3A5 TOWCS surrr 3500

IHICAGO ILLINOIS 50808

TLCPHONC 1312 576-1700

T2LCCOPICU 312 993-9787

LOS AM0ILrS OFrICC

555 SOUTH LOWCP STPET
05 ANGELES CALIPOSNIA 90071-2486

IELCPHONC 12131 463-1234

TELECOPICR 213 54-9763

NW 0RK OFFICE

53 AT 751130 SUIrC 1000

365 714130 AVLNU

CW TOSK NEW YORK 0022-4802

TELEPHONE 1242 506-1200

FLEC0PIEP 1212 151-4854

70 S7REET SUITE 200 PAUL WATKINS 1599-1973

DANA LATHAM 1896-1974

SAN OIEGO CALl0RNlA 9201-897

TELEP44ONE 69 236-1234

TELECOPIER 619 696-749 ORANGE COUNTY OFFICE

530 TOWN CENTER DRIVE

TWENTIETH FLOOR

COSTA MESA CALIFORNIA 52625-98

TELEPHONE 7141 5401235

IELECOPIER 7141 755-8290

WASHINGTON D.C OFFICE

November 18 1988 0C t5V4NA AVE 4W.

WASHINGTON 0.0 20004-2505

ELEDH0N 12021 537-2200

TELECOFIER 202 537-2201

Re Cleanup and Abatement Order Nos 88-70 88-79
8880 and 8886

Dear Mr Delaney

On November 16 1988 we delivered letter to you

on behalf of the boatyards involved in the cleanup and

abatement orders identified above that proposed to submit

report to your staff on March 15 1989 that would identify
the range of remedial action alternatives to the cleanup of

the allegedly contaminated bay sediment Yesterday you
contacted our office and indicated that the March 15 1989

date was unacceptable and that the report would have to be

submitted on an earlier date This letter confirms the

schedule that we have agreed to in response to the concern

you expressed

sampling plan will be submitted to your
staff for your review on or before December 1988

Your staff will review the sampling plan on or

before December 1988

All sampling will be completed and sampling

data submitted to your staff on or before January 13 1989

draft of the remedial alternatives report
will be submitted to your staff for review on or before

February 1989

S023\adh\detaney4 Ltr

TLX 590778

ELN 62793276

VIA MESSENGER

Mr Ladin Delaney
Executive Officer
California Regional Water

Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego CA 921241331

MYS

618lNJLj
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LATliA4 WATKINS

Mr Delaney
November 18 1988

Page

As we discussed in our last telephone conversation

the schedule may have to be adjusted if climatic conditions

make it impossible for samples to be taken We will notify

you immediately if we are faced with such difficulty

We appreciate your assistance in working out this

new schedule

Very truly yours

Allen Haynie
of LATHAN WATKINS

cc Mr Maurico
Mr Hobbs
Mr Fetter
Mr Crawford
Mr Adkins
Mr Brown

SD23\adh\detaney4 ttr
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LATHAM WATKINS

00._GO OlCE
SEARS TOWEfl SuITE 5600

Cl-CAOO ILLINOIS 6OSO
L-IONE 1312 618-7700

ELECCPC8 3121 993-9757

LOS ANGELES 0FICE

555 S0.TI- FIOWEN 5TEr
CS ANGELES CALOSNIA 9007-266

P-QNE 531 A8S-123A

ELECOPE6 213 814-8753

NE 0R 0CE
53O AT TNISO SLITC 000

865 711100 AVENUE

1E2 0RIK NE 7ORI 0022 802
E1ONE 212 806-1200

L5C0E 2I 5-AS6._

GRANGE COUN OFFICE

850 TOWN cE-rp GRIVE

TWENTIETH F00R
D1GSA NIESA CAL0RNA 92626

7CUC ONE 74- SAO-235

COWER 55-8290

WAS NOTON OFFCE

00 PENNSyLVANIA AVE. NW SUITE 300

W._SLNGTON 0C 20004-2505
TELESNONE 202 837-2200

ELEC0WEN 202 637-2201

Re Cleanup and Abatement Order Nos 8870 88-79
8880 and 8886

Dear Mr Delaney

We have received your November 10 1988 letter and
have discussed its contents with Mauricio Sons Inc
Kettenburg Marine Bay City Marine Inc and Shelter Island
Boatyard the Boatyards We also have discussed with the
Boatyards the relative merits of requesting continuance of
the November 21 1988 hearing which was suggested by
Ms Sheila Vassey your legal counsel as mechanism to
accomplish our objective of not wasting valuable resources
contesting the validity of the findings in the cleanup and
abatement orders while preserving the right to do so at
later date if it ultimately proves necessary The Boatyards
have concluded that continuance of the hearing would be in

everyones bet interest Therefore on behalf of the
Boatyards we formally request that the November 21 1988

hearing be continued until April 10 1989 at which time we
will present report identifying the range of remedial
action alternatives to cleanup of the allegedly contaminated
bay sediment to the Regional Water Quality Board the
Regional Board as called for in directive of the cleanup
and abatement orders We also propose to make copy of the
report available to your staff on March 15 1989 If these
dates are acceptable to you we would request that the dates
in the cleanup and abatement orders be adjusted accordingly

SD23\adh\detaney tr

ATTORNtYS AT LAW

70 STREE1 SUITE 2100

SAN DIEGO CALI0P54IA 92101-8197

TELEPHONE 69 236-1234

EEC08IR 69 696-749

TLX 590778

EON 62793276

November 16 1988

PAUL WAT7MS 11690-10731

DANA _AUAM 895- 974

VIA MESSENGER

Mr Ladin Delaney
Executive Officer
California Regional Water
Quality Control Board
9771 Clairemont Mesa Blvd Suite
San Diego CA 921241331

CUT 007756



LATHAM WATKINS

Mr Delaney
November 16 1988

Page

As we have indicated to Ms Vassey in recent
conversations the Boatyards are willing to comply with the
directives of the cleanup and abatement orders pending the
proposed April 10 1989 hearing and the Boatyards understand
that such orders remain in effect pending such hearing
Based on our discussions with Ms Vassey it is our
understanding that the continuance of the hearing will not
prejudice the Boatyards ability to obtain an adjudicatory
hearing at later date to develop the administrative record
necessary for an appeal of any final action of the Regional
Board to the State Water Resources Control Board the State
Board if they deem such an appeal necessary after the
remedial alternatives report has been reviewed by your staff
and the Regional Board It is also our understanding that
the 30-day time period in which the Boatyards must file an
appeal to the State Board will not begin to run until final
hearing is held by the Regional Board on the cleanup and
abatement orders and remedial alternative is selected based
on the report submitted by the Boatyards

We have discussed the contents of this letter with
Ms Vassey and unless you notify us to the contrary we will
assume it fairly and accurately represents the agreement we
have reached

We appreciate your consideration of what may seem
to be unique approach to this situation We think it
better focuses all of our resources and ultimately may
eliminate the need for lengthy adjudicatory hearing in
front of the Regional Board If you have any questions
concerning the contents of this letter please do not
hesitate to contact us

Very truly yours

Allen Ha
of LATHAN WATKINS

cc Mr Maurico
Mr Hobbs
Mr Fetter
Mr Crawford
Mr Adkins
Mr Brown

S023\adh\detaney Ltr
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C.UFORNIA REGIONAL WATF QUALITY CONTROL BOARD
SAN DIEGO REGION

9771 Ct.iriment Mua Blvd Su
Ssn D.go Cliforni 92124.1331

Tephon 619 265-5114

November 10 1988

CERTIFIED MAIL RETURN RECEIPT REQUESTED 838 816 013

Mr Allen Haynie
Lathani and Watkins

Attorneys at Law

701 Street Suite 2100

San Diego California 92101-8197

Dear Mr Haynie

CLEANUP AND ABATEMENT ORDER NOs 88-70 88-79 88-78 AND 88-86

In our letter of October 17 we informed you that in order to expeditiously
conclude the hearing on the boatyard Cleanup and Abatement Orders you would

be required to submit list of all witnesses whose testimony the boatyards

intended to introduce and the written testimony of each witness no later

than November 1988 When we met in our office on October 31 we discussed

the scope of the information you were required to submit and also the

possibility of some type of stipulated agreement or the equivalent of

such an agreement Subsequent to our meeting understand you have

contacted Sheila Vassey our legal counsel and received additional input

on the scope of the written information required and also discussed making

request to hold the hearing in abeyance as way to protect your clients

rights of appeal

We did not receive the list of witnesses and their written testimony by
November Therefore assume that you either do not plan to introduce

any testimony at the Regional Board meeting of November 21 or you are

planning on sending the Regional Board written request to continue the

hearing together with the acknowledgments that you discussed with Ms Vassey
Our preferred choice is to conclude the hearing on November 21 We do

understand your situation however and would not be adverse to recommend

ing continuance of the hearing provided we receive your written request

to do so in the format discussed with Ms Vassey no later than

November 16

On related matter in our letter of October 17 we requested revised

time schedule for completion of the sediment cleanup analysis report If

you wish to obtain the time extension for your clients it will be

necessary to provide us with the revised time schedule no later than

Wednesday November 16 1988

CUT 007758
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Mr Allen Haynie -2- November 10 1988

Please contact me or Mr David Barker at the number on our letterhead

if you have any questions or need any additional infoniiation

Very truly yours

tyLADIN DELANEY

Executive Officer

ALC bcs

cc William Roberts General Partner Shelter Island Boatyard

2330 Shelter Island Drive San Diego CA 92106

David Lloyd President Bay City Marine Inc

4960 North Harbor Drive San Diego CA 92106

Thomas Fetter President Kettenburg Marine Corp

2810 Carleton Street San Diego CA 92106

Anthony Mauricio President Mauricio and Sons Inc

1864 National Avenue San Diego CA 92113

John Foley Chairman San Diego Regional Water Quality

Control Board do Moulton Niguel Water District 27500

La Paz Road Laguna Nigu CA 92677-1098

Howard Susman Hillyer Meyer Attorneys at Law

California First Bank Bldg 530 Street 14th Floor

San Diego CA 92101-4479

Sheila Vassey Staff Counsel State Water Resources Control Board

Box 100 Sacramento CA 95801-0100

Don Nay Director San Diego Unified Port District

Box 488 San Diego CA 92112

CUT 007759
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GRAY CARY AMES FRYE
ATTORNEYS AT LAW

700 FIRST INTERSTATE PLAZA OTHER IE
401 STREET

_______________________ LA JOLLA
9I0I-42i9

EL CENTRO
1EJPI GIJ 6992700

FAI91 29-4237

91 236 048

TI/E 9I 335I73

1989

Frances McChesney Esq
State Water Resources Control Board
901 Street 4th Floor
Sacramento California 95814

Re San Diego Unified Port
Petition for Review

Dear Ms McChesney

The San Diego Regional Water Quality Control Boards

Regional Board Addendum to Cleanup and Abatement Order

No 85-91 Addendum should be upheld The facts contained in

record of this case clearly show that the Port Port should be

held primarily responsible under California Water Code Section 13304

and the State Board decisions Therefore the San Diego Unified

Port Districts Port Petition for Review should be denied

At the workshop however the State Board and the Office

of Chief Counsel raised some concerns that Paco would like to

address in this letter Those concerns are

Why Addendum while making the Port

responsible party under Order No 8591 does not expressly

state that the Port is primarily responsible

GORDON GRAY1877- 1967

CARY1882-1943
WALTER AMES II893l9B0
FRANK FRYE 1904 I970

.6lq

PACO TERMINALS INCORPOR4TED
SAN DIEGO UNIFIED PORT DISTRICT

COPPER ORE BAY SEDIMENT CLEANUP
NPDES ORDER 85-91

ENF REPORT FILE 12/88-08/89

02-0045.06 STATUS

Districts

CUT 003120



GRAY CAPY AMES FRYE

State Water Resources Control Board
August 11 1989

Page

Whether or not holding landlord responsible

along with tenant is appropriate in any case and

The extent of the Ports control over the storm

drains

Paco submits this letter for the State Boards consideration in an

effort to address those issues

Before addressing the above issues Paco points out that

it has argued and briefed the issues of whether or not the Port

should be held liable under Cleanup and Abatement Order 85-91 and

if the Port should be held liable whether or not it should be held

primarily liable Paco has shown and record reflects that

The Port caused or permitted the discharges1 at

issue

Discussions of alleged discharges or discharges herein is
not an admission of any fact by Paco that such discharges in
fact occurred

CUT 003121



LRAY CARY AMES Fv

State Water Resources Control Board
August 11 1989

Page

The Port is not an innocent landowner deserving

of secondary liability under Prudential Insurance Company of

America WQ 81-18 and Vailco Park Ltd WQ 8618 and

The Port is not responsible public agency with

the regulatory authority to protect the environment deserving

of secondary liability under United States Department of

Agriculture Forest Service WQ 875

Based on the above showing alone the Ports Petition should be

denied However since those issues have already been thoroughly

briefed and argued Paco will not reargue them in this letter

ADDENDUM IMPOSES PRIMARY LIABILITY ON THE
PORT

Some concern has been raised over the absence of the word

primary from Addendum and its effect on whether the Port was in

fact named primarily responsible under Addendum However

Addendum should have included the word primary and nonetheless

the Regional Board staff reads Addendum as imposing primary

responsibility under Order 85-91 on the Port

CUT 003122



GRAY CARY AMES FRYE

State Water Resources Control Board
August 11 1989

Page

At the February 27 1989 Regional Board meeting the

Regional Board considered the adoption of Addendum While the

motion for Addendum 3s adoption was on the floor Board Member

Stockweli made motion to change the order to include the word

primary.2 Mrs Stockwell stated that

feel that the staff has correctly
assessed the situation here did not feel
that its precedent setting as far as the Port
activities in other places in the Bay think
each one will be handled on caseby-case basis
and the same sort of thoroughness that
this one has been done and would move
approval Mr Chairman of Addendum No to
Order No 85-91 and changing the Order on page
to insert the word primary before responsible
party

Board Member Thalen seconded the motion Addendum was ultimately

adopted as amended by Board Member Stockwell Therefore the word

primary should have appeared in Addendum and its absence was

unintended

February 27 1989 Transcript of Proceedings Transcript
13 14 attached as Exhibit Index to the Record in

the Paco Appeal to State Board of Water Control 647
submitted by Paco in opposition to the Ports Petition
Index

CUT 003123



GRAY CARY AMES FRYE

State Water Resources Control Board
August 11 1989

Page

The Regional Board staff has informed Paco that it reads

Addendum as imposing primary liability on the Port despite the

absence of the word primary In fact the Regional Board staff

drafted Addendum without the word primary with the intent to

impose primary liability on the Port Mr David Barker of the

Regional Board staff testified that the staffs

recommendation in the Addendum is to name the Port District as

primary responsible party and theres directive to that effect on

page of the tentative addendum and staff recommends the adoption

of the Addendum.3

Addendum orders that

Cleanup and Abatement Order No 85-91 and
Addenda are amended to add the Port District as

responsible party The directives of Cleanup
and Abatement Order No 85-91 and addenda shall
hereafter be construed to refer to both Paco
Terminals and the Port District unless otherwise
stated The title headings of Cleanup and
Abatement Order No 85-91 and addenda are
amended to read Paco Terminals Inc San
Diego Unified Port District San Diego County.4

Transcript pe 11 1923 Index 643

Index 660
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GRAY CARY AM5 FR

State Water Resources Control Board
August 11 1989
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The order simply adds the Port as responsible party under No 85

91 and requires all directives to be construed to refer to both

Paco and the Port District without distinguishing between Paco or

the Port District The order in effect refers to Paco and the Port

equally Since the order cannot be logically read to make both

parties secondary responsible parties it must logically make both

primary responsible parties

Therefore the absence of the word primary from Addendum

No is insignificant The Regional Board intended to include the

word and the logical effect of the order without the word primary

is to impose primary responsibility on the Port

HOLDING LANDLORD RESPONSIBLE WITH ITS TENANT
IS APPROPRIATE IN GENERAL AND PARTICULARLY
APPROPRIATE IN THIS CASE

State and federal environmental laws and regulations in

general impose expansive and farreaching liability For example

the comprehensive Environmental Response Compensation and Liability

Act holds responsible all potentially responsible parties

42 U.S.C 9007 In this case California Water Code Section 13304

holds responsible those who cause or permit discharges These

expansive notions of liability seek to ensure that the cleanup is

accomplished and to make those who may cause or prevent discharges

CUT 003125



GRAY GARY AMES FRYE

State Water Resources Control Board
August 11 1989

Page

responsible for the environments protection This policy of

expansive liability has been put to practice by the State Board by

naming landlords and tenants together in previous cleanup orders and

waste discharge permits Therefore naming both landlord and

tenant in cleanup order is appropriate and in keeping with public

policy

This case falls well within the expansive notion of

liability Here the Port was more than just landlord The

potential discharge points were within the Ports control The Port

knew the discharges were allegedly occurring Further the Port had

the ability to control the discharges

The three potential discharge points the Ports storm

drain systems its container crane and its 120foot wide pier face

were all within the Ports control and with the exception of two

storm drain inlets beyond Pacos leasehold Pacos leasehold

represented only 4.3% of the 24th Street Terminal The leasehold

consisted of an open paved area for storing copper concentrate

Everything that occurred there was readily apparent to the Port and

was within its control Moreover since January 1988 the Port had

possession and control of the entire facility including Pacos

former leasehold area

CUT 003126



GRAY OARv AMES FRYE

State Water Resources Control Board
August 11 1989

Page8

The Port knew the discharges were allegedly occurring

The Port did not have to take sediment samples or do special testing

to determine that the discharges were occurring The prohibition in

the NPDES permit was not against contamination but against any

copper discharge The Port had staff of environmental experts who

knew of the Regional Boards concern about potential discharges

since 1978 In early 1978 the Port acknowledged its responsibility

to cover the storm drains.5 Yet it denied Pacos request to do

this6 and removed the covers which Paco on its accord put over the

storm drains.7 Then in 1989 after the Regional Board named the

Port as primarily responsible the Port covered the storm drains

its only act to abate the continuing discharges

See Exhibit March 1978 letter from Michael Needham
Port District Assistant Coordinator Environmental Management
to Peter Michael California Regional Water Quality Control
Board Port assured the Board that it would exercise source
control Index 244245 Exhibit March 22 1979 memorandum
from William Garrett Port District Marine Operations
Manager to Jack Leibmann Port District Chief Engineer
Port recognized that storm drains require covers Index

257 Exhibit March 23 1979 letter from William
Garrett to Glenn Howell Paco Terminals Inc Operations
Manager Port advised Paco that it might cover the storm
drains Index pp 258-259

Glen Howells Declaration pp 3-4 Index pp 461462

Id
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State Water Resources Control Board
August 11 1989
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The Port had the ability to control the discharges As

discussed above and reflected in the record the potential discharge

points were within the Ports control and most were beyond Pacos

leasehold The Port also had the ability to control the potential

discharge points within Pacos leasehold namely the two storm

drain inlets located on Pacos leasehold.8 Further the Port had

the ultimate power to control Pacos activities at the 24th Street

Terminal with its right to terminate Pacos lease for violation of

any laws rules or regulations.9 Although Pacos activities took

place in the open the Port also had the right to enter Pacos

leasehold and inspect the premises.1

The unique facts of this case as demonstrated in the

record show that the Port was more than just landlord The Port

knew about the alleged discharges knew about its responsibilities

and had an ability to carry out its responsibilities However the

Port chose to sit back and do nothing Therefore holding the Port

Exhibit Lease by and between the Port and Paco dated
March 14 1979 22 Easements Index pp 201-02

Exhibit Lease 17 Conformance with Rules and
Regulations Index 200 Exhibit Lease default
Index pp 195197

10 Exhibit Lease 14 Maintenance and Repair Index 199

CUT 003128



RAY CARY AMES FRYE

State Water Resources Control Board
August 11 1989

Page 10

primarily responsible in this case is well within policy of

expansive liability reflected in Water Code 13304

THE PORT CONTROLLED THE STORM DRAINS

The State Board expressed concern about whether the Port

did in fact control the two storm drain inlets on Pacos leasehold

The Port had contractual right to control the storm drains As

discussed above Paco attempted to cover the storm drains and the

Port denied permission and later removed the covers Paco

installed.12 Thus the Port exercised its contractual rights by

preventing the use of storm drain covers Therefore the facts in

the record demonstrate that the Port had the ability to control and

did in fact control all the storm drains even the two on Pacos

leasehold

CONCLUSION

In six of the other cleanup and abatement cases involving

San Diego Bay the Regional Board has imposed only secondary

liability on the Port This is the only case in which the Regional

Exhibit Index pp 201202

12 See Exhibit pp 34 Index pp 461-462

CUT 003129



GRAY CAR AMES RYE

State Water Resources Control Board
August 11 1989

Page 11

Board has found the Port primarily responsible The unique facts in

this case as shown in the record justify the Regional Boards

action Paco has demonstrated in this letter and in the record that

Addendum should be upheld because the law requires it previous

State Board decisions require it and good public policy requires

it Therefore the Ports Petition should be denied

Ve truly yours

John ormon
For
GRAY CARY AMES FRYE
Attorneys for Paco Terminals Inc

JJL
StBd-2 Ltr
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Certified

Copy

STATE OF CALIFORNIA

REGIONAL WATER QUALITY CONTROL BOARD

SAN DIEGO REGION

PUBLIC HEARING

TO CONSIDER AMENDMENT OF CLEANUP AND ABATEMENT
ORDER 85-91 TO INCLUDE SAN DIEGO UNIFIED PORT DISTRICT

AS RESPONSIBLE PARTY FOR COMPLYING WITH CLEANUP
AND ABATEMENT ORDER 85-91

TRANSCRIPT OF PROCEEDINGS

SAN DIEGO CALIFORNIA

FEBRUARY 27 1989

REPORTED LEONARD DANIELS CSR NO 3376

LUCAS BRIANDI LEWIS VAN DEUSEN
SUITE 705 CHAMBER BUILDING 110 WEST STREET

SAN DIEGO CALIFORNIA 92101

619 2394151

000634

CUT 003132



22789

CHAIRMAN FOLEY ITEM NUMBER 14 THE PUBLIC

HEARING WHICH IS CONTINUED FROM THE JANUARY 23RD MEETING

ID LIKE TO MENTION ON ITEM NUMBER 14 THIS IS

CONTINUATION ILL DISPENSE WITH READING ALL THE PREAMBLE

TO PUBLIC HEARING EXCEPT THAT ID LIKE TO ADDRESS --

MR DELANEY MR CHAIRMAN IF COULD

INTERRUPT FOR ONE MINUTE THE HEARING WAS CLOSED AT THE

LAST MEETING AND IT WAS -- WRITTEN RECORD WAS HELD OPEN FOR

PERIOD 15 DAYS STAFF IS RECOMMENDING THAT WE REOPEN

10 THE PUBLIC HEARING THIS MORNING THE RECORD SHOULD SHOW IT

11 ISNT CONTINUATION BUT REOPENING THE PUBLIC HEARING

12 MRS STCCKWELL WHAT IS THE STAFFS REASONING

13 FOR THAT PLEASE

14 MR DELANEY IM SORRY

15 MRS STOCKWELL WHAT IS THE STAFFS REASONING

16 FOR REOPENING

17 MR DELANEY RECOMMENDATION OF OUR STAFF

18 COUNSEL IS TEAT REOPEN THE HEARING TO GIVE EACH PARTY

19 SPECIFIED PERIOD TIME TO PRESEt SAY 15 MINUTES T0

20 PREsErrTBzIR.sIDE THE ARGUMENTSAND THEN FIVE MINUTE

21 REBUTTAL PERIOD TO ALLOW OTHERS TO TESTIFY

22 TEE HEARING WAS CCSED LAST TIME AFTER ONLY THE TWO

23 PRINCIPAL PARTIES WERE ALLOWED TO TESTIFY AND WE DIDNT

24 HAVE AN OPPORTUNITY TO LET ANYONE ELSE THAT MAY HAVE WISHED

25 TO TESTIFY TO DO SO AT THAT HEARING SO WE FEEL THAT WE

r-

UUULt.J
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22789

RAVE TO REOPEN AT LEAST FOR THAT

MRS STOCKWELL THOUGHT THATS WHAT THE L5

DAYS WAS FOR THAT NOT ONLY THE TWO PARTIES INVOLVED BUT

ANYONE ELSE COULD SUBMIT WRITTEN COMMENTS WITHIN THOSE L5

DAYS

MS VASSEY WELL FOR ONE THING MEMBERS OF

THE PUBLIC DO HAVE RIGHT TO PRESENT NOT ONLY WRITTEN BU-T

ORAL COMMENTS AT HEARING MY PRINCIPAL REASON FOR

RECOMMENDING REOPENING THE REARING WAS THAT THE PARTIES

10 THE PRINCIPAL PARTIES DID NOT HAVE THE OPPORTUNITY FOR

11 EXAMPLE TO CROSS-EXAMINE WHICH IS IMPORTANT AND IN

12 ADDITION THERE WAS SOME CONFUSION ABOUT WHETHER THE RECORD

13 WAS HELD OPEN STRICTLY FOR ORAL ARGUMENT OR FOR ACTUAL

14 EVIDENT IARY TYPES OF MATERIALS AND MR LORMAN HAS ARGUED

15 STRENUOUSLY TEAT IT WOULD BE DENIAL OF HIS DUE PROCESS

RIGHTS HE WAS NOT ALLOWED TO REBUT ADDITIONAL EVIDENCE

17 INTRODUCED THE PORT DISTRICT AND RATHER THAN GET INTO

18 BIG DISPUTE ABOUT THAT WOULD RECOMMEND REOPENING FOR

19 SHORT PERIOD TIME TO LET THE PARTIES WRAP UP THEIR

20 CASES

21 MR LORMAN MR.CHAIRMAN JOHN LORMAN FOR

22 PACO DO NOT RAVE NOTWIrHSTANDING TEAT LETTER SINCE

23 WORKED MY MA THROUGH PLANNING FOR TODAY ANY ADDITIONAL

24 WITNESSES WANT TO INTRODUCE SEE JAY POWELL HERE

25 THERE MAY BE SOME PUBLIC TESTIMONY BUT DONT ON MY

CUT 003134



22789

BEHALF HAVE ANYTHING OTHER THAN SUMMARY TYPE

PRESENTATION AND DEPENDING ON WHAT THE PORT DOES

DEPENDING WHAT THE RULING IS IF THEY PUT ON WITNESSES

WOULD RESERVE THE RIGHT TO CROSS-EXAMINE THOSE WITNESSES

BUT DONT HAVE ANY WITNESSES TO PUT ON TODAY MYSELF

CHAIRMAN FOLEY OKAY IS THERE

REPRESENTATIVE FROM THE PORT DISTRICT THAT WISHES TO MAICE

COMMENTS ON ORGANIZATION OF THE HEARING IF WE REOPEN IT

DO YOU RAVE ADDITIONAL WITNESSES SIR

10 MR HOPKINS HAVE ADDITIONAL WIES
11 HERE

12 CHAIRMAN FOLEY HOW MANY

13 MR HOPKINS HAVE TWO PEOPLE HERE BUT THEY

14 ARE HERE ONLY BECAUSE RECEIVED NOTICE ON FRIDAY THAT THIS

15 HEARING WAS BEING REOPENED AND THAT WE HAD BETTER GET OUR

16 ACTS TOGETHER AND GET DOWN HERE IT WAS OUR UNDERSTANDING

17 THAT TEE HEARING WAS CLOSED AS FEBRUARY 7TH AND WE ARE

18 PREPARED TO STAND ON THE RECORD OP THAT REARING UNLESS THIS

19 BOARD TEXNKS THAT THERE SOME PROBLEM WITH THE EVIDENCE

20 TEAT THE PORT DISTRICT HAS SUBMITTED

21 ALSO MR FURLEY AND MR HUTTON ARE HERE IF THE PORT

22 DISTRICT HAS ANY -- IM SORRY -- THIS BOARD HAS ANY

23 QUESTIONS TEEM ABOUT ANY THESE MATTERS

24 MS VASSEY IN LIGHT THE PARTIES

25 STATEMENTS PERHAPS WE COULD REOPEN IT SIMPLY TO ALLOW
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MEMBERS OF THE PUBLIC TO MAKE STATEMENTS

CHAIRMAN FOLEY THAT DID NOT HAVE AN

OPPORTUNITY AT THE LAST HEARING AND THEN CLOSE THE HEARING.2__

WEVE RECEIVED HAS EVERY BOARD MEMBER RECEIVED THE INPUT

FROM BOTH MR LOR.MAN AND THE PORT DISTRICT FURNISHED US

PRIOR TO THE 15TH THEY WERE MAILED OUT

OKAY WELL THEN WHAT WELL DO TODAY IS WELL

REOPEN THE BEARING FOR PURPOSES OF RECEIVING TESTIMONY FROM

INTERESTED PARTIES OTHER INTERESTED PARTIES THAN TZE

10 CLAIMANTS AND SO FORTH AND WELL GO AHEAD AND ALLOW

11 LIMIT 10 MINUTES AT TUE MAXIMUM FOR THAT PERSON OR

12 INDIVIDUAL WELL CONCLUDE THE REARING AND THEN WELL

13 ALLOW DISCUSSION FROM MEMBERS IS THAT ACCEPTABLE TO THE

14 BOARD

15 MS FORSTER YES

16 CHAIRMAN FOLEY OKAY ALLRIGHT LET ME

17 POINT OUT THAT ANY PERSON TESIFYING ON THIS MATTER WILL

18 STATE HIS NAME ADDRESS AND WHOM THEY OR BE OR SHE

19 REPRESENTS WE MAY ASK QUESTIONS AT ANY TIME THEY MAY BE

20 CROSSEXAMINED AND IM GOING TO ASK ANYONE WHO INTENDS TO

21 TESTIFY TO PLEASE TAKE THE OATH AT THIS POINT IN TIME

22 ALL WITNESSES SEVERALLY SWORN

23 CHAIRMAN FOLEY THANK YOU VERY MUCH MEMBERS

24 THE PUBLIC DONT HAVE ANY SLIPS SO YOU0LL HAVE TO

25 INTRODUCE YOURSELVES
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MR POWELL THANK YOU MR CHAIRMAN DID

SUBMIT SLIP PUT THE WRONG AGENDA ITEM DOWN DO

HAVE STATEMENT ID LIKE TO bISTRIBUTE AND IT WILL BE

BRIEF WILL NOT TAKE MUCH TIME OF THE BOARD HERE THIS

MORNING

WE BASICALLY -- MY NAME IS JAY POWELL AND IM

REPRESENTING THE ENVIRONMENTAL HEALTH COALITION 1844

FOURTH AVENUE WERE NOT HERE TO TAKE SIDES BUT WE DO

WANT TO SEE THAT THE REAL PROBLEM THE POLLUTION OF SAN

10 DIEGO BAY IS DEALT WITH EFFECTIVELY AND FOR US THE ISSUES

11 ARE WHAT WILL GET THE CLEANUP UNDERWAY AND COMPLETED AND

12 WHAT WILL PREVENT FURTHER DISCHARGES INTO THE BAY FROM THE

13 SITE

14 WHILE PACO HAS DUTIFULLY REPORTED AS CONDITION BY

15 THIS BOARD STORM DRAIN APPEARS TO BE DISCHARGING COPPER

16 THERE STILL HAS BEEN NO ACTUAL CLEANUP LHE AREA OR THE

17 LOADING AREA THAT DISCHARGES OF COPPER TO THE BA WERE

18 OCCURRING TO THE BAY WAS EVIDENT EARL IN THE OPERATION OF

19 THIS FACILITY AND OUR RECORDS SHOW THAT THE MUSSEL WATCH

20 PROGRAM RECORDED EXCESSIVE CONCENTRATIONS OF COPPER IN 83

WHILE THE REGIONAL BOARD COMMENCED SOME CORRECTIVE

22 ACTIONS IN 1984 THE PERMIT WAS RENEWED THE COPPER IS

23 STILL IN TEE BA AND WE SEE NO DEFINITIVE DATES SET FOR ITS

24 REMOVAL THIS IS FIVE YEARS WITHOUT GRAIN OF COPPER

25 REMOVED FROM THE BAY
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THE STAFF HAS VERY THOROUGHLY ANALYZED COMPLEX

CASE AND WE BELIEVE THEIR ANALYSIS AND RECOMMENDED FINDINGS

ACCURATELY SET FORTH THE FACTS WE DO RAVE ONE CONCERN

WITH THE ANALYSIS REGARDING LEGAL RESPONSIBILITY OF THE

PORT DISTRICT TO QUOTE PROTECT THE ENVIRONMENT

STAFF COUNSEL STATES THAT THE PORT DISTRICT IS

PRIMARILY ENGAGED IN COMMERCIAL ENTERPRISE THE PORT

DISTRICT ALSO HAS THE STATUTORY RESPONSIBILITY TO PROMOTE

OTHER ACTIVITIES ON THE BAY REQUIRING THAT IT PROTECT THE

10 ENVIRONMENT WHILE WE DO HOT BELIEVE THAT EXPLANATION THE

11 CONCLUSION OF THE WE WOULD HOPE THAT THE BOARD AND ALL

12 PARTIES WOULD RECOGNIZE THAT THE PORT DISTRICT HAS LEGAL

13 RESPONSIBILITY TO PROTECT THE ENVIRONMENT

14 IN CONCLUSION WE HOPE THE QUESTIONS THE BOARD WILL

15 PLACE TO YOUR STAFF ARE WHICH ACTION WILL BEST ACHIEVE THE

16 EXPEDITIOUS CLEANUP AND ABATEMENT OF THIS CONTINUING

17 DISCHARGE TO THE BAY AND WHEN MIGHT WE EXPECT TO SEE THE

18 ACTUAL CLEANUP OPERATIONS COMMENCED AND CONCLUDED THANK

19 YOU VERY MUCH

20 CHAIRMAN FOLEY THANK YOU MR POWELL

21 QUESTIONS

22 MS FORSTER ARE YOU AN ATTORNEY

23 MR POWELL NO MAAM IM HERE SPEAKING ON

24 BEHALF OF OUR ORGANIZATION AS MEMBER OF THE INTERESTED

25 PUBLIC
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CHAIRMAN FOLEY IS THERE ANYONE ELSE THAT

WISHES TO ADDRESS THE BOARD AT THIS TIME

MR LORZ4AN YOU UNDERSTAND WERE GOING TO CLOSE THE

PUBLIC HEARING BASED ON THE EVIDENCE AND THE PUBLIC

TESTIMONY

ANY FURTHER QUESTIONS BY MEMBERS OF THE BOARD

WELL DECLARE THE PUBLIC HEARING CLOSED AND AT THIS POINT

IN TIME ILL ASK FOR THE PLEASURE or THE BOARD

MR DELANEY MR CHAIRMAN IF COULD

10 INTERRUPT TEE STAFF HAS PREPARED TENTATIVE RESOLUTIN

11 ADDENDUM NUMBER ORDER NUMBER 85-91 WITH THE BOARDS

12 INDULGENCE WOULD SUGGEST YOU CALL UPON MR BARKER FOR

13 VERY BRIE PRESENTATION OF THAT BEFORE TEE BOARD COMPLETES

14 ITS DELIBERATIONS

15 MR BARKER MEMBERS THE BOARD FOR THE

16 RECORD MY NAME IS DAVID BARKER IM SENIOR ENGINEER

17 WITH TEE WATER QUALITY CONTROL BOARD

18 TEE MATTER BEFORE YOU TODAY AS YOU KNOW IS TO

19 DETERMINE WHETHER OR NOT TO INCLUDE THE PORT DISTRICT IN

20 CLEANUP AND ABATEMENT ORDER 8591 AS PRIMARY RESPONSIBLE

21 PARTY OR SECONDARY RESPONSIBLE PARTY AND YOUVE HEARD

22 EVIDENCE ON BOTH SIDES OF THAT ISSUE AT THE BOARD MEETING

23 IN JANUARY

24 BASICALLY THERE ARE THREE ELEMENTS THAT SHOULD BE

25 CONSIDERED BY YOU TO DETERMINE WHETHER LAND OWNER WHICH
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THE PORT DISTRICT ES IN THIS CASE CAN BE HELD ACCOUNTABLE

FOR DISCHARGES AND THOSE THREE ELEMENTS ARE OWNERSHIP OF

THE LAND KNOWLEDGE OF THE ACTIVITY AND THE ABILITY TO

REGULATE IT ITS STAFFS POSITION THAT ALL THREE OF THESE

ITEMS AREPRESENT IN THIS CASE

THERES TENTATIVE ADDENDUM THAT WE PREPARED

ADDENDUM NTJMBER TO ORDER 85-91 WHICH CONTAINS FINDINGS

IN THIS REGARD BASICALLY ILL QUICKLY SUMMARIZE THE

FINDINGS

10 PACO LEASED LAND OWNED BY THE PORT DISTRICT WM
MARCH 1978 THROUGH JANUARY 1989 THE PORT DISTRICT AT ALL

12 RELEVANT TIMES RETAINED EXCLUSIVE CONTROL OVER 120 FEET OF

13 LAND BETWEEN THE END PACO TERMINAL LEASEHOLD AND THE

14 PIER FACE THE PORT DISTRICT OWNED CONTAINER CRANE WHICH

15 WAS LEASED BY PACO TERMINALS FOR THE LOADING OF COPPER ORE

16 TO VESSELS AND THAT PROBLEMS WITH THE OPERATION OF THIS

17 CRANE RESULTED IN DISCHARGES COPPER TO THE BAY

18 ID LIKE TO REMIND THE BOARD THAT WE IMPOSED

19 ADMINISTRAIVE CIVIL LIABILITIES ON PACO BACK IN APRIL OF

20 1988 SOME THE DISCHARGES WHICH TEE BOARD IMPOSED THE

21 LIABILITY ON WERE DUE TO RELEASES OF COPPER FROM THIS

22 LOCATION AND THE EVIDENCE BEFORE YOU TODAY SUGGESTS THAT

23 THE PORT DISTRICT HAD ROLE IN THE OPERATION THE

24 LOADING ACTIVITIES

25 THE PORT DISTRICT ALSO OWNED AND CONTROLLED THE
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STORI4 DRAINS ON PACO TERMINALS LEASEHOLD THE STORM

DRAINS ON HE PROPERTY WEREALSO VEHICLE FOR RELEASES OF

COPPER ORE TO THE BAY AND THE PORT DISTRICT KNEW OF THE

POTENTIAL FOR DISCHARGE OF COPPER ORE TO THE BAY FROM THE

LEASED PREMISES AND THE LAND WHICH REMAINED IN THE PORT

DISTRICTS EXCLUSIVE CONTROL

TEE REGIONAL BOARD INFORMED THE PORT DISTRICT ON

SEVERAL OCCASIONS OF THE POTENTIAL OF DISCHARGE FROM THIS

OPERATION THE PORT DISTRICT ALSO HAD THE ABILITY UNDER

10 LEASE AGREEMENTS WITH PACO TERMINALS TO CONTROL THE

11 ACTIVITIES THAT ITS TENANT WAS ENGAGED IN ON THE PROPERTY

12 FINALLY ANOTHER RELEVANT FACTOR IS PACO TERMINALS

13 HAD TERMINATED ITS LEASE WITH THE PORT DISTRICT RECENT

14 MONITORING REPORTS TURNED IN BY PACO FOR JANUARY 1989

15 INDICATED THAT THERE ARE -- THERE IS EVIDENCE OF FURTHER

16 DISCHARGES OF COPPER ORE GOING ON INTO THE BAY SO THIS

17 MOST CERTAINLY WOULD MAKE THE PORT DISTRICT DISCHARGER

18 NOW

19 BASED UPON THESE FACTORS THE STAFF RECOMMEN DAT ION

20 IN THE ADDENDUM IS TO NAME TEE PORT DISTRICT AS PRIMARY

21 RESPONSIBLE PARTY AND THERES DIRECTIVE TO THAT EFFECT

22 ON PAGE TEl TENTATIVE ADDENDUM AND STAFF RECOMMENDS

23 THE ADOPTION THE ADDENDUM

24 THIS CONCLUDES MY PRESENTATION ARE THERE ANY

25 QUESTIONS
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CHAIRMAN FOLEY DAVIDI HAVE QUESTION

ARE WE -- ILL SAVE IT FOR THE DISCUSSION THANK YOU VERY

MUCH

MR THEILEN HAVE ONE QUESTION PRIMARY OR

SECONDARY OR DOES IT SAY

CHAIRMAN FOLEY THE STAFFS RECOMMENDATION

IF UNDERSTOOD WHAT DAVID JUST SAID WAS PRIMARY

MR BARKER EXACTLY

MR THEILEN JUST MAKE THAT CLEAR

10 MR BARKER PRIMARY RESPONSIBILITY BEING THAT

THE PORT DISTRICT WOULD SE INCLUDED IN TUE ORDER AND WOULD

12 RAVE TO COMPLY WITH THE ORDER ALONG WITH PACO TERMINALS

13 MR THEILEN DOES THAT PRIMARY INCLUDE

14 BEFORE DURING THE LEASE TIME AND AFTER THE LEASE TIME IS

15 THAT SPECIFICALLY --

16 MR BARKER EXACTLY BY W.DIFYING THE

17 CLEANUP AND ABATEMENT ORDER THERE DIRECTIVES IN THE

18 ORDER TEAT PROHIBIT DISCHARGES OF COPPER INTO THE BAY BY

19 INCLUDING THE PORT DISTRICT IN THE ORDER TEE PORT DISTRICT

20 WOULD HAVE TO BEGIN TAKING MEASURES TO TERMINATE THE

21 DISCHARGES COPPER INTO THE BAY THAT OCCUR NOW MOSTLY DUE

22 TO STORM EVENTS

23 MR THEILEN THAT WOULD ALSO COMPLY IF THERE

24 WAS NO LEASE WITH ANYBODY JUST THEIR OWN LAND WELL SAY

25 IF THERE WASNT ANY LEASE THEY WERE JUST DISCHARGING
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MR BARKER EXCUSE ME

MR THEILEN IM SAYING IF THERES 4O LEASE

WITH PACO RIGHT NOW ON THAT PROPERTY IS THAT RIGHT

MR BARKER YES THATS MY UNDERSTANDING

MR THEILEN SO NOW YOURE SAYING THEY HAVE

RESPONSIBILITy FOR DISCHARGE WITHOUT LESSEE ON THEIR

PROPERTY

MR BARKER EXACTLY

MR THEILEN ON ALL OF THEIR PROPERTIES ON

MR BARKER JUST THIS PROPERTY THERES

COPPER THERE BEING RELEASED FROM THE BAY INTO THE BAY

PACO IS NO LONGER LEASING THE LAND THE PORT DISTRICT HAS

CONTROL OVER THE LAND

MR THEILEN THIS COVERS THE PACO LEASE AREA

MR BARKER THE.ISSUE IM TALKING ABOUT IS

JUST THE .PACO LEASEHOLD YES

CHAIRMAN FOLEY

DAVID URTHEH QUESTIONS OR

MS FORSTER

CHAIRMAN OTJY

MS FORSTER

SOMEONE MOVES THE MOTION

OF NAMING THE PORT PRIMARY

OKAY THANK YOU VERY MUCH

DISCUSSION

HAVE SOME DISCUSSION

YES MRS FORSTER

HAVE SOME DISCUSSION BEFORE

WAS GOING -- HAD BIG FEAR

BECAUSE OF THE PRECEDENT ALL

LI
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AROUND THE BAY AND CONTINUE TO FEEL THAT THE PRIMARY USER

THE PROPERTY OR THE PERSON LEASING THE LAND SHOULD

ALWAYS SE HELD AS THE MAIN RESPONSIBLE PARTY SO THE

LANGUAGE OF THE PORT BEING SECONDARY THOUGHT WAS FAIR

AND THE REASON IRAT WILL NOW SUPPORT THE STAFF

RECOMMENDATION IS THE RUNOFF FROM THE --THE RUNOFF AFTER

PACO AS THERE AND THE CONTINUING CONTAMINATION BECAUSE

THINK THAT THE PORT DISTRICT THROUGH THE PUBLICITY AND

THROUGH THESE THIS PROCESS SHOULD HAVE SHOWN THEIR --

10 SHOULD HAVE SHOWN THEIR POWERS BY GOING OUT AND DOING

11 WHATEVER THEY COULD TO CORRECT THE PROBLEM

12 TEE ONLY FEAR HAVE IS THAT EVERYTHING WILL COME TO

13 HALT AND THERE WILL BE THESE BIG LAWSUITS AND MR

14 POWELLS QUESTION OF WHETHER THIS WILL ACCELERATE AND MAKE

15 IT HAPPEN OR IT WILL ONLY THROW IT INTO THE COURTS FOR

16 ANOTHER FIVE YEARS IM REALLY AFRAID OF THE PRECEDENT AND

17 IM AFRAID OF THE STALL BUT YES UNDERSTAND IN THIS

18 SITUATION IN THIS PARTICULAR CASE WHY THEY BOTH SHOULD BE

19 PRIMARY SO BU JUST WANTED TO MAKE THOSE COMMENTS

20 ALSO APOLOGIZE TO MR LORI4AN FOR THE LAST BOARD

MEETING BEING $0 KIND SHOOTING FROM TEE HIP THAT

22 WAS SO UPSET BECAUSE DIDNT SEE -- IT WAS LIKE BORN

23 AGAIN AFTER ALL THE MONTHS NOTHING HAPPENING AND THEN

24 YOU BEING SO UP TO DATE AND SO ORGANIZED AND SO

25 PROFESSIONAL SO APOLOGIZE
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MR tORMAN THANK YOU

MS FÔRSTER YOU DID GOOD JCB AND SO DID

THE PORT D.STRICT ITS UNFORTUNATE THAT THIS IS TE WA

IT IS RIGHT NOW BUT THOSE ARE MY COMMENTS

CHAIRMAN FOLEY YES MRS STOCKWELZ2

MRS STOCKWELL WELL MR CHAIRMAN FEEL

THAT THE STAFF HAS CORRECTLY ASSESSED THE SITUATION HERE

DO NOL FEEY THAT IT PRECEDENT SETTING AS FAR AS THE

PORT ACTIVITIES IN OTHER PLACES IN THE BA THINK EACH

10 ONE WILL BE HANDLED ON CASE-BY-CASE BASIS AND THE AI4E

11 SORT OF THOROUGHNESS THAT THIS ONE HAS BEEN DONE AND

12 WOULD MOVE APPROVAL MR CHAIRMAN OF ADDENDUM NUMBER TO

13 ORDER NUMBER 8591 AND CHANGING THE ORDER ON PAGE TO

14 INSERT THE WORD PRIMARY BEFORE RESPONSIBLE PARTY

15 MR THEILEN WHAT PARAGRAPH

16 MRS STOCKWELL THE ORDER THERES ONLY ONE

17 PAR

18 MR TRZILEN WOULD SECOND THAT MOTION

19 CHAIRMAN FOLEY ITS BEEN MOVED AND SECONDED

20 THE ONLY THING ILL ALLOW AT THIS POINT IS IF YOU HAVE

21 PROCEDURAL CORRECTION DONT THINK WE WANT TO REAR ANY

22 FURTHER -- WE HEARD THE TESTIMONY

23 MR HOPKINS DO HAVE ONE POINT ONLY BECAUSE

24 IT ADDRESSES POINT MADE ONE OF THE BOARD MEMBERS THAT

25 DONT THINK HAD BEEN SUBJECT BEFORE AND IT WAS JUST
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THE POINT WAS JUST MADE THAT THE REASON FOR CHANGING THIS

IS -- FOR MAKING THE PORT DISTRICT PRIMARILj RESPONSIBLE

ATLEAST IN THE EYES OF ONE MEMBER IS THE EXISTENCE OTHE
CONTINUING RCJNOFr WHICH IS AS WE ALL KNOW JUST CAME TO

EVERYONEö$ ATTENTION IN JANUARY THE PORT DISTRICT IS

MOVING HAS MOVED AND WE CAN PRESENT EVIDENCE TODAY OF THE

WORK ORDER BEING PUT OUT TO DEAL WITH THAT WOULD HATE

TO SEE THIS DECISION BEING MADE HANDING THE PORT DISTRICT

LIABILITY FOR CLEANUP FOR THE ACTIVITIES OF SOMEONE ELSE

10 WHENASYOU

11 CHAIRMAN FOLEY THINK WERE GETTING INTO --

12 MRS STOCKWELL MAY CLARIFY THAT MY

13 MOTION WAS NOT BASED ON THE STATEMENT THAT MRS FORSTER

14 MADE GRAVE FELT EVEN AFTER THE LAST MEETING THAT THE

15 PORT DISTRICT HAD PRIMARY RESPONSIBILITY

16 MR HOPKINS ALSO DO RAVE ONE OTHER

17 PROCEDURAL POINT AND IT MAY BE MOOT DEPENDING ON WHAT THE

18 VOTE IS BUT ARE THE OTHER MEMBERS OF THE BOARD WHO ARE NOT

19 PRESENT GOING TO HAVE AN OPPORTUNITY TO VOTE ON THIS

20 CHAIRMAN FOLEY NO THATS NOT OUR

21 PROCEDURE THERES QUORUM PRESENT THANK YOU WE

22 RAVE

23 MS FORSTER HAVE TO SAY FOR THE RECORD --

24 CHAIRMAN FOLEY IM GOING TO HAVE DISCUSSION

25 MR THEILEN WE HAVE MOTION ON THE FLOOR
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MR CHAIRMAN

MS FORSTER THAT WASNT MY QNLY REASON SO

WANT THE RECORD TO SHOW CASE THIS GETS TO COURT AND

SOMEBODY STARTS TO TALK ABOUT THAT THIS WAS NOT MY ONLy

REASON IT WAS ALSO CUMULATIVE DECISION IN READING

EVERYTHING OVER ONE TIME AGAIN SO SHOULDNT SAVE MAYBE

SAID IT JUST EXCLUSIONARY BUT DID.

MR THEILEN CALL FOR THE QUESTION ROLE

CALL VOTE PLEASE

10 CHAIRMAN FOLEY ID JUST L4IKE TO MAKE ONE

11 COMMENT BEFORE THAT AND ILL DO THAT IMMEDIATELY AFTER

12 THINK ITS IMPORTANT TEAT -- ITS PROBABLY BEEN SAID

13 ALREADY IN NUMBER OF DIFFERENT WAYS THINK MY FEELING

14 IS THAT THERES CLEARLY RESPONSIBILITY AND DUTY ON THE

15 PART THE PRINCIPAL USER NAMELY PACO AND ANYTHING TO

16 THE CONTRARY TO TEAT GIVES ME HEARTBURN.

17 ON THE OTHER HAND ALSO RECOGNIZE THAT WHEN YOU

18 PARtICIPATE IN AN ACTIVITY IN SOME FORM SUCH AS THE PORT

19 DID IN THIS CAS YOU HAVE AN INHERENT RESPONSIBILITY THERE

20 NOT ONT.Y AS TEE LAND OWNER BUT ALSO MINOR PARTICIPANT

21 NAMELY OPERATING CRANE OR WHATEVER WISH WE COULD

22 DISTLINGUISH BETWEEN THE TWO BUT IM NOT SURE WE CAN BUT

23 DO BELIEVE THE PRIMARY RESPONSIBILITY IS WITH THE OPERATOR

24 THAT TERMINAL BELIEVE THE PORT HAS LEGITIMATE AND

25 LEGAL RESPONSIBILITY AS WELL HOPE THAT THEYRE ABLE TO
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RESOLVE BETWEEN THEMSELVES WHO SHOULD BEAR THE BURDEN IN

FAIR AND EQUITABLE WAY AND tiM NOT VOTING ON ANYTHING ELSE

BUT THOSE FEELINGS

AND ALSO AM CONCERNED DAVID AND THAT WHAT

WAS ABOUT TO ASK YOU IS THE PORT DISTRICT UNDER NPDES

PERI4ITOR WILL BE SHORTLY OR HAVE THEY APPLIED ET CETERA

MR BARKER ONE ISSUE THAT WILL BE COMING UP

BEFORE THE BOARD IN COMING MONTHS IS TEE QUESTION WHETHER

TO NAME THE PORT DISTRICT AS LAND OWNER IN ALL THE NPDE$

10 PERI4ITS SURROUNDING THE 9AY BUT ALSO IN PARTCULAR PACOS

PERMIT CURRENTLY THEY ARE NOT NAMED IN PACOS PERMIT AND

12 THERE IS MODIFICATION --

13 CHAIRMAN FOLEY THINK ITS SOMETHING WE MAY

14 WANT TO DISCUSS RIGHT NOW WE HAVE THE QUESTION --

15 MR HOPKINS MR CHAIRMAN IF MAY HAVE ONE

16 FURTHER COMMENT THIS RELATES TO LANGUAGE THAT JUST

.17 HEARD FOR THE FIRST TIME MOMENT AGO ON THE

18 RECOIUCENDATION AND AS YOU KNOW HAVE ARGUED LONG AND

19 HARD AND FUTILELY BEFORE THIS BOARD THAT NAMING THE PORT

20 DISTRIcT SECONDARY AS OPPOSED TO PRIMARY WOULD ALLOW YOU TO

21 DETERMINE WHETHER PACO IN FACT REMAINED IN COMPLIANCE

22 ITS-MY BELIE THAT THIS EARD STILL OR THAT THERE IS STILL

23 SENTIMENT ON THIS BOARD FOR WANTING TO BE SURE THAT PACO IS

24 IN COMPLIANCE AND THAT NAMING TEE PORT DISTRICT PRIMARILY

25 RESPONSIBLE WILL REALLY MAKE IT IMPOSSIBLE TO MAKE THAT

ri nn .-

CUT 003148



22789
17

DETERMINATION

WHAT WOULD REQUEST OR SUGGEST IS THAT IF THE BOARD

JISHES TO MAKE THE PORT DISTRICT PRIMARILY RESPONSIBLE AND

USE THE LANGUAGE THAT HAS BEEN SUGGESTED THAT AN

ADDITIONAL SENTENCE BE ADDED WHICH STATES THAT IN THE EVENT

THAT THERE IS VIOLATION OF THE ORDER THAT NO

ADMINISTRATIVE CIVIL LIABILITY PENALTIES BE WILL BE

IMPOSED ON THIS BOARD BY -- ON THE PORT DISTRICT UNTIL 30

DAYS AFTER THE SAME HAVE BEEN IMPOSED ON PACO

10 CHAIRMAN FOLEY LET ME JUST COMMENT ON THAT

ii AND SHEILA YOU MAY CORRECT ME WOULD THINK WE WOULD

12 HAVE TEAT ABILITY TO MAKE THAT DECISION SUBSEQUENTLY ON

13 WHAT AND TO WHAT EXTENT AND TO WHOM AND HOW MUCH

14 ADMINISTRATIVE CIVIL LIABILITIES WE WOULD ELECT TO CHOOSE

15 TO USE IS THAT CORRECT

16 MS VASSEY CERTAINLY THE BOARD HAS THAT

17 DISCREIOtj TEE SUGGESTED LANGUAGE WOULO LOCK THE BOARD IN

18 AND WOULD NOT RECOMMEND IT

19 CHAIRMAN FOLEY THANK YOU. HARRIET

20 MRS STOCKwELL FURTHER CLARIFICATION OF THE

21 MOTION CERTAINLY DOES NOT REMOVE THE RESPONSIBILITY OF

22 PACO INDUSTRIES

23 CHAIRMAN FOLEY OKAY THINK WELL CALL THE

24 ROLE DIANNE

25 MS SOUKUP MR ARANT

OOOi
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MR ARANT AYE

MS SOUKUP MR BADGER

MR 8ADGER AYE

MS SOUKTJP MRS FORSTER

MS FORSTER AYE

MS SOWCUP MR THEILEN

MR TREILEN AYE

MS SOUKtJP MRS STOCKWELL7

MRS STOCICWELL AYE

10 MS SOUKUP THE QUORUM HAS BEEN MET

11 CHAIRMAN FOLEY THANK YOU VERY MUCH

12

13

14

15

16

17

18

i9

20

21

22

23

24

25
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STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

LEONARDJ DANIELS CERTIFIED SHORTHAND REPORTER

FOR THE STATE OF CALIFORNIA DO HEREBY CERTIFY

THAT THE PROCEEDINGS AND TESTIMONY IN THE FOREGOING

MATTER WERE STENOGRAPHICALLy REPORTED BY ME ON JANUARY 23

1989 AND WERE LATER TRANSCRIBED UNDER MY DIRECTION AND

THAT THE FOREGOING 18 PAGES CONTAIN TRUE AND COMPLETE

RECORD OF THE PROCEEDINGS AND TESTIMONY AT SAID HEARING

EXECTJTED AT SAN DIEGO CALIFORNIA ON THIS 14TH DAY

OF MARCH 1989

LEONARD DANIELS CSR NO 3376
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SUBJECT Preproject Consultation-Paco Marine Terminal Area

Dear Peter

appreciate your efforts to assist me and the applicant In the pre

project consultation relative to the assignment of special area for

Pacos use on the PortS 24th Street Marine Terminal

The applicant Intends to have special area reserved for his use to be

able to reliably schedule shipment of copper concentrate through the

Port of San Diego This material has previously bean handled on the

10th Avenue Marine Terminal without any environmental problems It Is

covered jnder the existing tariff and can be accomodatid on space

available basis any time

As you recall Keeling attorney for applicant had contacted your

office but you may have misinterpreted the purpose of his contact

during our pre-application analysis In the process of preparing his

project description we requested that he establish the extent to which

the coind1 may need to hive special measures In order to assure there

will be no potential pOllution problems Itis our standard procedure

to point out to any applicant that he is responsible under his lease to

cly with all applicable antipollution regulationS

Wi gjlggso ixercise source control for our marine erini_
co A1 vlktat rrii ng TQT my U1nrU perlUl ti ItC For

lease wlI -ILII-i LNft ptiial
Thus the comeodity will be handled

into the atmosphere or into San Diego

3-t-1

000244

// por

..NO L1r40SC i%_O At MIML
714 2114100 P.o 41 2.0 OI.1 12113

MAR i979

Mr Peter Michael ip.ir4
QAn0MS

California Regional Water

Quality Control Board

6154 Mission Gorge Road SuIte 205

San Diego CA 92120

designata4 ails for Paco the

pollutants are source controlled

without pollutant discharge either

Bay

pm
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Peter Michael

California RWQC$

Page

In light of the Ports objective to increase housekeeping practices

discussed with you some ways to improve control measures preventing any

potential for discharge You again confirmed that our primary emphasis

should be on our complete source control If the project is to be

Implemented we will Insist that the entire material remain completely

within the applicants lease area

Sincerely

MICHAEL NEEDHAM Assistant Coordinator

Envi ronmental Managensnt

MVNps

cc Garrett IWO Marina Operations Manager
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JACK UEBMANN Ch1ef EnoineerTo

Frog WILLIAM GARRETT Manager Marine Coeratlons

Sbject
Storm Drain Covers

It has been brought to our attention that the storm drain covers in the area
of the copper concentrate operations at 24th Street Terminal are not properly pro
tected This was pointed out by the Water Quality Control Representativ on
tour this week

present the drains cover are tr pie wrapped with burlap It appears that
will have to provide solid cover which is hinged so it can be opened for drain

age when needed but would prevent any contamination during normal dry operation

This matter was mentioned on verbal basis and we
thing definite be accomplished to resolve this probl
WQC that we would tak action in this regard

Respectfully

would now request that some-
We have stated verbally to

cc G.J Galilna

I.E Fine

WILLIAM GARRETT

UPO 0$ 000257
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SAN OIEGO UNF1ED PORT OISTRICT

rch 23 971

51 Newell

Opsratl.ss snagar
TtIM.S IXC

Past Office las 15$4

Netlewil City CA 92050

Dear Sisas

ipsctias if your tuu sad osnstlng areas wes conactad

Pvob 20 9fl by Peter $lchssl and Grog Peters Em rnntal

lsslaflsts restlng Callfbrnls glassl tsr Quit Ity Control

kard San Olaga asgias Th .ius act siuled by Sob Nuttas of

staff Ybo pssi of the isapostia wes to doterulne If t-san

osssta Is being 4lsssm late Sam Diego pstastlal adsna
effects of sob discbsrgs to d.flM/r.IL_ id possibli i.urr.tive

Wec to prsvast further discrisrije Sosequsst avirsitlons batwear

Mldsael and Sob Hutta ravssl.d siil areas of

primary eura is that of irlaq the drain esninqs to

priemat Iaactias of material late ttt ssta and sbs1t trans for

to the Say raaIm.f rgout has boss forwarded Port District

Lagiasermss askimi far asslsIs dud gaol s.ma sort eI protacti vi

ssI15 .r..ouilast to riythis rsbl area Yas will be advised

olthspr.giessasiteosiaPs

Regarding avulaq sad osstalrt at stockpiles Increasad attantion

is is the was if tarps and ws1gIts particularly ar1nq this sf

rats b$ vied ditiams psolosef procedures to provide for

cestiasiag prrtecti inq both wertin cecertinç periods ild
appear to beta order It Is iarstssd tMt the timers alons the fanc

line are Inteadid fir ii tarp anchars rather than reUl.r wills

Of psrtiàlar casters Is the vssh1q atm.spisq Sr btuia.j of signifi

cant -2sts if ore face of the wharf shag cran treks

UdItiosahly maul crane Is hIpod eztr cautias should be

ecarotsad to prevent spillage It the lay Regular sweeping if ti

general area as previously discussed say be partial sehiutlan to serm

of these prouhans

icc iga Sa 2.
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11
1979

Plus u.s iatvtlon to all thus ltws listed above Is r.adtly available
Thus cci daiiafnator that sse.s to be apparent rv.r Is ied
fur lacrsu.d att.tiu tards qraj housekuplsq details and efforts

Tair prs attantlo to these tt.rs will bus appr.ciat.d P1..
t..l frus to call por this lllcs for assistance vs provide

lncerelj

RVlE OPfRATtOi OMTMIt

VLLM GAPIETI

cc S.4 hums
T.f Fin
.h HMtt0n
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DECLARATION OP GLENN HOWELL

Glenn Howell declare

In August 1978 joined PACO as general manager

the 24th Street Terminal Operation in San Diego California

remained in that position continuously until December l87 Yy

secretary and were the only operations employees of PACO We

obtained our laborers through ILWTJ Union Mall

My general duties with PACO included daily on-site

11
supervision of all operations concerning copper concentrate that

12

was shipped to the 24th Street Terminal by rail and shipped from

13
the 24th Street Terminal by oceangoing vessels My responsi

14
bilities included supervising the unloading of railroad cars and

15

loading of ships with the copper concentrate

16
The 24th Street Terminal in San Diego was one of the

17
first facilities in the United States for the loading of copper

18
concentrate PACO was one of the first stevedores in the United

19
States to handle copper concentrate as bulk commodity

20
had no prior experience with copper concentrate

21
and had no knowledge of any of its ch.mical properties Sometime

22
in 197$ learned that the Port of San Diego had earlier lessees

at 10th Avenue Terminal that had handled copper concentrate

24
We received our first rail shipmsnt of incoming

25

copper concentrate in January 1979 We loaded the first ship with

26
copper concentrate in March 1.979 Soon after the first ship was

27
loaded someone who identified himself as being from the RegioraL

28
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Water Quality Control Board hereinafter RWQCB arrived on site

and began testing puddles of water asked the gentleman what re

was doing he identified himself as Peter Michael of the RWCB

told me that the Port of San Diego which was the oJn.r of the

24th Street Terminal property should have discharge perrnit

the RWQCB immediately called Bill Garrett Port of San Diego

Marine Operations manager to see what this was all about had

heard nothing previously about any requirement for any type of

permit from the RWQCB

12 discussed the issue of the permit with Bill

13 Garrett Port of San Diego general manager of Marine Operations

14 The Beard staff took the position that the Port should apply for

15 discharge permit The Port insisted that PACO apply for te pe
16 directly PACO complied with the Ports directive

17
never really knew why we needed permit because

18
had no prior experience with California regulations of any kind

19 Employees of the RWQCB told me that PACO was an unusual case

20
because we were not really typical point source because we did

21 not have discharg point that was actually under PACOs control

22 asked Peter Michae1 what PACO should do to comply He said PACO

23 should prepare our own plan and that the RWQCB staff would review

24 it Before we submitted our application Peter Michael told re

25 that the reason he was testing the puddles was that he was

26 concerned that the copper concentrate might lower the pH of the

27 water sufficiently to cause the copper to go into solution and

28 then get discharged into the Bay through the storm drain system

0004f
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Peter Michael then told me that the pH test had shown that the

was not lowered and that he felt there was no problem kept

Garrett informed on daily basis of all operations tnc1udig

PACOs communications with the RWQCB

had no knowledge concerning copper concentrate

its possibi effects on the environment have high school

education and no background in chemistry thought copper

10 concentrate was inert and therefore could net harm the water in the

ii Bay

12 Prior to any dealings with the RWQCB had become

13 concerned that we might lose some of the copp.r concentrate

14 material down the two drains en our leasehold that led into the

15 Port Districts storm drain My concern ares because major

16 concern of our customers was minimizing loss of such valuable

17 material during shipment

18 10 devised screen made of nylon and polyester cloth

19 to filter out th copper concentrat so that only water would enter

20 the storm drain

21 11 On occasion the screens became clogged with copper

22 concentrate and caused water to pool in the area In about 1982

23 the Port of San Diego directed PACO to remove the screens frcrr the

24 drains becaus the Port was concerned about its underground

25 electrical conduits might be affected by any standing water

26 12 In 1984 at the time PACO was renewing its p.ermi

27 and redraftirtg its best management practices we at PACO devised

28 steel cover for the drains with riser so that only water cc

GO ri
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enter the drains The Port of San Diego refused to let us cover

the drains in that manner or at all

13 Finally in 1985 PACO again covered the drains by

using solid steel plates

14 The Port of San Diego .ias directly involved in

PACOs loading operations The Port had had Mitachi container

crane thstail.d at the 24th Street Terminal well in advance of PAC

10 becoming the lessee have been told that the crane was insta11dI

11 sometime in 1976 The Port was very anxious for PACO to use the

12 container crane becaus it was very expensiv and had not been

13 used since it was purchased PACO loaded its first ship in March

14 1979 The Port had ons mechanic on sit at all times the container

15 crane was being operated There was also usually Port

16 electrician there During the entire length of PACOs operations

17 at the 24th Street Terminal it was my understanding that the Pct

18 could direct us to cease operations at any time and would nave

19 complied forthwith

20 15 In about 1981 PACO purchased bucket that could

21 used on the container crane It was very difficult to find

22 bucket suitable for use on container-crane because it is
somewha.t

23 unusual to use container crane in that manner container crar

24 has lot more lifting capacity than regular crane and copper

25 concentrate is an extremely heavy commodity The bucket PACO

26 purchased in 1981 was radio controlled Initially we had some

27 problems with the radio control device but they were solved

28 six months

ff0462
CUT 003160



16 However we had second problem with the cOntairer

crane becaus the bucket had to travel the length of the crane ar

and the crane arm had joint in it that substantially jarred the

bucket as .t crossed over the joint O.casionally the bucket would

accidentally open when it hit this joint Since the joint was

directly over the water the buckets contents would spill into the

water One or more Port mechanics were always present during the

10 operation of.the crane and therefore witnessed this problem Port

11 electricians were also often present PACO repeatedly complained

12 to the Port about the problem and asked the Port to fix it The

j3 Port did not fix the crane until 1985

14 17 PACO had no power or authority to do anything to the

j5 crane It was owned by the Port of San Diego contacted Bill

16 Garrett the Ports manager of Marine Operations and Bob Hutton

17 assistant manager of Marine Operations about the crane problem on

18 marty cccsions Myron Jose Port Maintenance arid Sill Carrol

19 Port Maintenance also both knew about the crane problem

20 declare under penalty of perjury of the aws of the

21 United States and of the Commonwealth of Pennsylvania that this

22 declaration is trus and correct and that it was executed on

23 January /0 1989 at 4/te..g S/q.

000463
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DECLARATION OF F.M KEELING

FM Keeling declare

am an attorney licensed to practice law in the

Stat of Alabama and am partner in the law firm of

Armbr.cht Jackson D.Meuy Crowe Holmes Reeves in Mobile

Alabama

In early 1978 represented Paco Terminals Inc

PACO in its negotiations with the Port of San Diego

concerning leasing portion of the 24th Street Terminal In

February 1978 spent approximately ope week in San Diego

working with officials of the Port of San Diego to finalize the

lees and to apply for whatever business licenses and permits

were necessary to begin operations

As of 1978 it appeared to me that the Port of San

Diego was not as commercially active as other stailarly

situated porta in that had very high percentage of Navy

and recreational use The Port of San Diego was very coopera

tive and seemed pleased to have the opportunity for commer

cial tenant

OOfl45
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Ip our Lease rt.gOtiati0nI
the Port adhered very

ciosLY to its form lease

sidS froa
the lease itself tried tO

asCSrta what 1iCe5 and/or perm3.t5
PACO had tO obtain to

b.qth operat3.OflS
The Port of Sar DieqO operatt0rs personnel

introduCd me to the Port EnVir0t rtagSmeh1t Departttd1t

with resPeCt
to the recIUiremts

00crntng .nvir0nmnt

was provided
with form letter signS4 by Tomas

vine coordiflat0r
Environ

rttal flagemt that gave
brief

expLaflati0T
of the reqUiremts of the calif0rfl

Environmental

QualitY Act of 1970 as theY might applY
Port lSS ThS

form letter requS$t that an Envinonmsnta
AS5e551flS

and

Evaluatjol%
form LA be comp1t by the proposer

of the

project i.e PACO and the Port 0istnict
was prohd

with art LA form After conUltatt0n
with the pOrtS vir0

mental staff and $flagmt of PACO filled out the form

The form letter explained
that if proposed project

did nOt
5jgnift1%t

adverse
enVir0at impaCts

negati deC1ar5tb0t old be prepared
an envirofl

mental impact report would be .cessarY
believe that Mr

girlS told me that PACO shOUld take the piti.0
its LA form

that there eld be no 4jcharge4
YebrUaY 23 1978

telephoned the calif0n1 Cratal cotmi51 the Regional

Water QualitY
Control board and the Air p0liti0fl

Control

District to explain PACOS proPO54 operati0I
and tO see

whether or ot ny of them would require
permit

Of the
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three agencies believe that only the Regional later Quality

control Board felt permit might be in order

then recontacted the Environmental Management

Department of the Port District to report my progress Mr

Fine seemed somewhat upset that had contacted the regulatery

agencies myself He told or strongly implied to me not to call

any of th state environmental regulatory agencies again Me

told me that the Port Envirorunntal Management Department would

deal directly with the regulatory agencies

Once filled out PACOs part of the EA form it was

my understanding that the Port was responsible for completing

the questionnaire as indicated thereon

answered every question that the Port Environmental

Management Department asked me about the proposed operation of

PACO to th best of my knowledge It was my understanding at

the time based on my own personal knowledge and based on the

opinion expressed by the Port officials that the PACO project

did not and would not present any material threat of harm to

the environment in any way if the operations of PACO were

conducted in prudent.manner

10 have no training background or expertise in

chemistry or environmental biology nor did have any

000467
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expertis regarding environnentaj law or Caljfoja law in

1978

After trip to San Diego in February 1978 other

PACO personnel took over PAcos coaQnjcatjons with the Port of

San Diego

declare under penalty of perjury of the laws of the

United Static and of the State of Alabama that this declara
tion is true and correct to the best of my knowledge arid

belief and that it was executed on January /Z 1989 at

Mobile Alabama

Ufl46S
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13 ON.DISCIMINATIQN Lessee agrees not to

discriminate against any person or class of persons by

reason of sex color race creed or national origin

Lessee shall make its accommodations and services available

to the public on fair and reasonable terms

19 PARTIAL tALIDtT If any term covenant

condition or provision of this lease is held by court of

competent jurisdiction to be invalid void or unenfcreatie

the remainder of the provisions hereof shall remain in full

force and effect and shall in no way be affected impaired

or invalidated thereby

20 HOLD HAP.MLESS Lessee shall defend indem

nify and hold harmless Lessor its officers and employees

against causes of action liability damage and expense

ncluding reasonable attorneys fees for judicial relief of

any kid for damage to property of any kind whatsoever and

to whomever bElonging inclCidtng without limitation Lessee

or its employees OT injury or death of any person or personS

including without limitation Lessee or its employees result

ing dirct1y rindireCtlY from granting and performance of

this lease or arising from the use and operation of the

leased premises or any defect in any part thereof

21 SUCCESSORS IN INTERE$T Unless otherwise

providid in this lease the terms covenants and conditions

herein shall appky to and bind the Jeirs successors exec

utorS adinjstTators and assignsof all the parties hereto

all of whoa shall be jointly and sivirally liable hereunder

22 EASEMENTS This lease and all rights given

hereunder shall be subject to ii easements and rights-of

000201
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way now existing or heretofore granted or reserved by Lssor

in to or over the leased premises for any purpose whatsoever

and shall be subject to such rights-ofway for reasonable

access sewers pipelines conduits artd.such telephone

telegraph light heat or power lines as may from tne to

time be determined by Lessor to be in the best interests of

the development of the tidelahds

Said easements and rights-of-way specificallY rcie

without limitation the water storm drain and gas easemer.s

delineated on Exhibit attached hereto together with

ingress and egress thereto and Lessee shall not use said ease

ment areas in manner inconsistent with said easements Lessee

acknowledges that said utility lines presently exist in said

easement areas and are used and operated by the Lesso its

contractors licensees and easement holders Lessee agrees

that the areas covered by said easement shown crosshatched

on Exhibit shall be used only and exclusively for the

parking of automobiles and vehicular access This lease

als subject to those easements heretofore granted to San

Diego Gas Electric Company shown on Exhibit Said

easements are on file with the Clerk of the Lessor as Documents

Nos 3445 and 7433 Lessee agrees that this lease is

subject to all of the terms and conditions of said easements

and miy not be used in manner inconsistent therewith

Lessee further agrees to indemnify defend and hold harmless

Lessor with regard to said easements in the manner and to the

extent as provided in paragraph 20 of this lease

Lessor agrees that any additional easements and rights

of-way shall be so located and installed as to produce

minimum amount of interference to the business of Lessee

-20-
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15 TAXES AN UTILITIES This lease may result

taxable possessorY interest and be subject to the paynent

propertY taxes Lessee agrees to and shall pay before

delinquenCY all taxes and assessments of any kind assessed

or levied upon Lessee or the leased premises by reason of

this lease or of any buildings machines or other inprove

nents of any nature whatsoever erected installed or main

tained by Lessee or by reason of the business or other

activities of Lessee upon or in connection with the leased

premises Lessee shall also pay any fees imposed by law for

licenses Ot permits for any business or activities of Lessee

upon the leased premises or under this lease ar shall pay

before delinquenCY any and all charges for utilities at or

on the leased premises

17 CONFORMA.NCE WT RULES AND REGULATIONS

Lessee agrees that in all activitiisOfl or in connection

with the leased premises and in all uses thereof including

the making of any alteratiOiS or changes and the installa

iori of any machines or other improvementS it will abide by

and conform to all rules and regulations prescribed by the

San Diego Unified Port District Act any ordinances of the

City in which the-leased Land is located including the

auilding Code thereof and any ordinances and general rules

of the UnifiedPOTt District including tariffs and any

applicable laws of the state of California and Pedetal

Government as any of the same now exist or may hereafter be

adopted or amended

000200
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dissolUtaort nor pernit sale of 0trol1ing interest

the voting stock in said corPOtaton
withOUt the consent of

Lessor evidenced by resrt first had and taid

each jnstanG it ts mutuallY agreed that the personal

qualifiCa05
of the parties

ç0tro1l the corrat

named herein as Lessee are part of the cons eratO for

the granttnZ
this lease and said parties

do hereb agree

to maintain active
and superVisiOrt

of the operat

conducted on the leased prefltiSes
No assignmt

voluntary

or invo1UntY in whole or in part of the lease or arty

interest therein and no subleas of the whole or any part

the idased premises
and no permtS5i0

to any person

occuPY the whole or any part
the leased premiseS

shall

be valid or effective withOUt the conSe of Lessor first

had and obtained in each instnC provided
however that

nothing herein contained shall be construed to prevent
the

occuPanCY of said premisCS by any emP1OYCC or buSiness

jVjtSC of Lessee

DEPAULt
It is mutuallY understood and

that if any default be made in the payment
of rental here1

rovide4 or in the perfOrman
of the covenants conditiCs

or agreea herein or should Lessee fail to fulf1l ifl

any manner the uses artd purposes
for which said premISes

are 1iisd as above stated and such default shall not be

cured wtthifl five dayS after wtjttCfl
notice thereof if

default is in the subrTtitta
of monthlY reports of grosS

income if required in this lease or ten 10 days after

written notice thereof if default is in the perforane
of

the failure to use prOvi5i0 pursuant
to paragraph

13 of

000195
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tkis lease or thirty 3O days after written noti therecf

if default is in the payment of rer or sixty days

after written notice thereof if default is in the perfor

ance of any other covenant condiior and agreements Lessor

shall have the right to immediately terminate this lease

and that in the event of such termination Lessee shall have

no further rtghts hereunder and Lessee shall thereupon

forthwith remove from said premises and shall have no frher

right to claim thereto and Lessor shall immediately there

upon without recourse to the courts have the right to

reenter and take possession of the leased premSe5 -Lessor

shall further have all other rights and remedies as provided

by law including without limitation the right to recover

damages from Lessee in the amount necessarY to compensate

the Lessor for all the detriment proximatelY caused by the

Lessees failure to perform his obligations under the lease

or which in the ordinarY course of things wolld b.e likely

result therefrom

In the event Lessor consents te an encumbrance of the

Lease for security purposes in accordance with paragraph

of the Lease it is understood and agreed that Lesser shall

furnish copies of all notices of defaults tO the beneficiary

or mortgagee under said encumbrance by certified mail ch

temporanlOuSlY with the furnishing of such notices to Lessee

and in the .vent Lessee shall fail to cure such default Ot

d.faultr within the time allowed above said beneficiarY or

mortgages shall be afforded th right to cure such default

at any tim within fifteen 15 days following the expira

tion of the period within which Lessee may cure such default

-14-
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provided however Lessor shall not be reujred to furnsh

arty further notice of default to said beneficiary or nor
In the event of the termination of this lease

pursuant to the provisions of this paragraph Lessor shall

have any rights which it would be entitled in the evert

of the expiration or sooner termir.atin of this lease under

the provisions of paragraph

10 BANKRUPTCY Tn the event Lessee becones insoL

vent makes an assignment for the benefit of creditors

becomes the subject of bankruptcy proceeding reorganiair

arrangement insolvency receivership liquidation or

dissolution proceedings or in the event of any judicial

sale of Lessees interest under this lease Lessor shall

have the right to declare this lease indefault

The conditions of this paragraph shall not be

applicable or binding on Lessee or the beneficiary in any

deed of trust mortgage or other security instrument on the

demised premises which is ofrecord with Lessor and has been

consented to by resoJutioit of Lessor or to said beneficiary

successors in interest consented to by resolution of Lessor

as long as there remains any monies to be paid by Lessee to

such beneficiary under the terms of such deed of trust

provided that such beneficiary or its successors in interest

continuously pay to the Lessor all rent due or coming due

under th provisions of this lease and the premises are

continuously and actively used in accordance with paragraph 13

of this lease

11 EMINENT DOMAIN If the whole or substantial

part of the premises hereby leased shall be taken by any

-15-
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value of the tidelands provides needed pubi serv.e

pfovides additional employment taxes and other benefits to

the general economy of the area

14 MAINTENANCE AND REPAIR As part of the consid

eration for the leasing thereof Lessee shall maintain and

pair the leased premises and all improvements of any knd

which have been or may be erected installed or made thereon

in good and substantial repair and condition including

without limitation the painting thereof and shall rnake all

necessary repairs and alterations thereto hereby waiving a1

right to make repairs at the expense of Lessor as provided

in Section 1942 of the California Civil Code and all rights

provided by Section 1941 of said Code Lessor shall not be

required at any time to maintain or to make any improvements

or repairs whatsoever on or for the benefit of the leased

piemises Lesiee shall as further consideration for the

leasirrg thereof keep the.ptemises in clean and sanitary

condition and provide proper containers for and keep the

demised prenUses free and clear of rubbish larbage and

other waste Lessor shall at all times during ordinary

business hours have the right to ener upon and insect the

leased premises and any improements thereon

1.5 PERFORMANCE BOND No major construction shall

be commenced upon the demised premises by Lessee until

Lessee has secured and submitted to Lessor performance bonds

in the amount of the total estimated construction cost of

improvements to be constructed by Lessee Lessor will

accept the performance and labor and material bonds supplied

by Lessees contractor or subcontractors Said bonds must

be issued by company qualified to do business in the State

of California and be in form acceptable to Lessor

-17-
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JOHN

CALLED TRACY AT CRP AND YOU CA1 HER THE INFORMATION FOR

ARTICLE MONDAY IT MAY BE WELL TO COMPOSE SOMETHING IF YOU

WANT TO HAy IT SAID YOUR WAY

DAWN MARIE WAS TEMP JUST CALLING FOR THE INFO
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Project No 8853235T-COM3 WoodwardClyde Consultants

COMMERCIAL BASIN BOATYARDS
SEDIMENT CHARACTERIZATION

AND REMEDIAL ACTION
ALTERNATIVES EVALUATION

Prepared for

Latham Watkins

701 Street Suite 2100
San Diego California 92101

a/bdg2
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55O1t Woodward-Clyde Consultants
1Q 904-Q4flfl

1O 991 7021

September 1989

Project No 8853235T-COM3

Latham Watkins

701 Street Suite 2100

San Diego California 92101

Attention Mr Allen Haynie

COMMERCIAL BASIN BOATYARDS
SEDIMENT CHARACTERIZATION AND
EVALUATION OF REMEDIAL ACTION ALTERNATIVES

Dear Mr Haynie

Woodward-Clyde Consultants WCC is pleased to provide this report entitled

Commercial Basin Boatyards Sediment Characterization Study and Remedial Action

Alternatives Evaluation This report satisfies the reporting requirements of Directive of

Cleanup and Abatement Orders issued to Bay City Marine Inc Order No 88-79
Kettenburg Marine Order No 88-78 and Mauricio and Sons Inc Order No 88-86

Analytical laboratory reports will be sent under separate cover

Please contact us with your questions or comments

Very truly yours

WOOD WARD-CLYDE CONSULTANTS

Barry Graham

Project Scientist

BDG/hal a/bdg2

Enclosures

Mauricio Sons Inc

Bay City Marine Inc

Kettenburg Marine

ursu1Inq Lngrieers Geologists

oid rIilrnentai Sc
fl

Utrer FrniIgai ItCS
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Project No 8853235T-COM3 Woodward.Clyde Consultants

COMMERCIAL BASIN BOATYARDS
SEDiMENT CHARACTERIZATION STUDY

AND REMEDIAL ACTION
ALTERNATIVES EVALUATION

1.0 INTRODUCTION

This report is provided in response to Directive of the California Regional Water Quality

Control Board San Diego Region RWQCB Cleanup and Abatement CA Orders

issued to three boat repair and maintenance facilities located on the waterfront in the

Commercial Basin region of San Diego Bay see Figure Site Location Map The named

facilities are Bay City Marine Inc Order No 88-79 Kettenburg Marine Order No

88-78 and Mauricio and Sons Inc Order No 88-86 Directive of each of the CA
Orders requires an evaluation of several remedial action alternatives relating to removal

and/or treatment of contaminated sediment Directive also implicitly requires

preliminary study to characterize the lateral and vertical extent of contamination of the

sediments This report presents the findings of the Commercial Basin Boatyards Sediment

Characterization Study and applies study findings to the Remedial Action Alternatives

Evaluation

2.0 SEDIMENT CHARACTERIZATION

two-phased study of sediments near the subject facilities was approved by RWQCB
The study plan was designed to characterize the vertical and lateral extent of copper

mercury and tributyltin in sediments and to provide an information base for the Remedial

Action Alternatives Evaluation

Phase of the Study focused upon determination of copper Concentrations in the

uppermost layer of sediment Copper was selected as representative indicator of lateral

distribution patterns for various constituents typically occurring in boatyard discharges

Phase sampling took place in February 1989 Analytical results and Quality Assurance

documentation for the Phase study were reported in Commercial Basin Boatyards

Sediment Sampling Phase Results/Phase Plan Woodward-Clyde Consultants April

14 1989 Phase of the study was directed toward determination of the vertical

a/bdg2
-1-
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Project No 8853235T-COM3
WoodwardClyde Consultants

distribution of all three target species Sediment core samples were collected at locations

which were selected on the basis of distribution patterns observed in the Phase copper

data Phase sampling was conducted in April 1989 and results were reported in

Commercial Basin Boatyards Sediment Sampling Phase Results Woodward-Clyde

Consultants June 15 1989 Figure shows Phase and Phase sampling locations

Phase and Phase analytical results are included in Appendix to this report Analytical

results for interstitial water and deeper sediments feet to feet received after submittal

of the Phase results are also included in Appendix

conceptual three-dimensional profile of the vertical and lateral distribution of copper

mercury and tributyltin in study area sediments can be constructed by correlation of the

Phase and Phase results Linear regression correlation coefficients relating copper to

both mercury and tributyltin were calculated for Phase data and subsequently applied to

the Phase copper data corrected for moisture content Statistical documentation of the

Phase Phase correlation is provided in Appendix The resultant calculated data base

was used for computer generation of lateral profiles for all three constituents Figures

and show calculated lateral concentration isopleths for copper mercury and tributyltin

Sediment Coring Logs showing vertical concentration profiles and sediment lithology are

provided in Appendix

3.0 REMEDIAL ACTION ALTERNATIVES EVALUATION

3.1 Alternative Strategies

Directive of the CAOrders specifically requires an evaluation of the feasibility and cost

for alternative strategies and below CA Order criteria proposed for each of

these alternative strategies are listed below

Alternative Background

Removal and/or treatment of the contaminated sediment to attain background

concentrations

albdg2 -2-
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Constituent Concentration dry weight

Mercury 0.81 mg/kg

Copper 63 mg/kg

Tributyltin 193 nglg 0.193 mg/kg

Alternative Apparent Effects Thresholdt

Removal and/or treatment of the contaminated sediment to attain Apparent

Effects Threshold AET concentrations

Constituent Concentration dry weight

Mercury 0.49 mg/kg

Copper 170 mg/kg

Tributyltin ng/l

Water Quality Criteria

Alternative Ocean Plan

Removal and/or treatment of contaminated sediment to attain Ocean Plan

water quality objectives for copper and mercury and State Water Resources

Control Board proposed criteria for Tributyltin

Constituent Concentration

Mercury 0.14 1g/1

Copper .tg/1

Tributyltin 6ngfl

Water Quality Criteria

Directive also allows for evaluation of an optional remedial action alternative that will

comply with beneficial uses of San Diego Bay and applicable water quality standards This

alternative strategy is included as Alternative Beneficial Uses Evaluation of the

The Apparent Effects Threshold AET criteria was developed specifically for biota and sediments of Puget

Sound Applicability of AET criteria outside of Puget Sound is not recommended

a/bdg2 -3-
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Beneficial Uses cleanup standard led to definition of one additional remedial action

alternative strategy which is included as Alternative No Disturbance of Sediments

3.2 Feasibility

As suggested by the removal and/or treatment provisions of the CA Orders more than

one technical approach may be employed to achieve the same standard of remediation

However feasibility analysis for implementation of any of the alternative strategies listed

above should consider numerous factors beyond the purely technical Both short- and

long-term consideration of local environmental effects Commercial Basin and potential

off-site environmental effects due to dredged material disposal are an important part of the

feasibility analysis Social and economic factors and associated issues must also be

recognized and accommodated in remedial plans It is assumed that resolutions to

issues other than the technical/engineering approach to remediation are similar for all

strategies Therefore selection of the technical approach for remediation is the focus of

this analysis

Technical options considered for application in Commercial Basin sediments were drawn

from literature and data published by various agencies and jurisdictions experienced in

sediment remediation Given that Commercial Basin sediments are in relatively shallow

waters and are readily accessible the technology most frequently cited for achieving

sediment and/or water quality criteria involves sediment removal by any of several

conventional methods hydraulic or mechanical dredging and subsequent disposal of

dredge spoils in an approved manner Consideration was also given to other less familiar

technical options such as in situ treatment by chemical methods biological methods

solidification or isolation capping and post-dredging treatment by chemical/biological

methods solidification and to achieve volume reduction After reviewing data

concerning the technical merits of the various remedial approaches the current level of

understanding for each and relative costs it was determined that the only two viable

approaches for Commercial Basin sediments are Dredging using the most appropriate

method of excavation followed by disposal of dredge spoils without treatment and

Leaving the sediments in place

a/bdg2 -4-
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3.3 Cost

Implementation costs for each of the alternative strategies are determined by two factors

the technical approach to remediation and the volume of sediment involved

Having established the feasibility of dredging and disposal as an approach for all strategies

and the only approach involving expense affected sediment volume becomes the

determining parameter for cost estimating Estimates of affected sediment volume were

developed through three step process

Spatial concentration profiles were developed for each constituent in the

sediments of each boat repair facility Lateral distribution profiles were

were prepared by computer-generation of isopleth contours based on

surficial sediment concentration data Vertical profiles were based on core

sampling analytical results

Vertical and lateral concentration profiles were compared with applicable

standards for the range of alternative strategies at each boat repair facility to

determine the most widely distributed constituent The constituent showing

the greatest spatial distribution beyond the applicable standard levels was

determined to be the significant constituent

The areal extent of affected sediment volume was quantified by planimeter

survey of the appropriate isopleth This two-dimensional expression was

then multiplied by an estimate of affected sediment depth to yield affected

sediment volume

Concentration isopleths depicting the lateral distribution of copper mercury and tributyltin

in sediments of Bay City Marine Inc Kettenburg Marine and Mauricio and Sons Inc

are shown in Figures and As previously described the concentration isopleths

were based on calculated values derived from Phase correlations of copper to mercury

and tributyltin as applied to Phase copper data corrected for moisture Vertical

concentration profiles were based on Phase Sediment Coring analyses The rationale for

determination of the limiting constituent and affected sediment volume for each alternative

a/bdg2 -5-
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strategy are discussed below The limiting constituent approach is based upon the

observation that within each alternative strategy the spatial distribution of one constituent

will predominate and will therefore determine the volume of affected sediment

Alternative Background

Results of the Phase and Phase sediment analyses indicate that copper is the limiting

constituent for the Background alternative Copper is the most widely distributed both

vertically and laterally at each of the boat repair facilities with respect to the proposed

Background level of 63 mg/kg Phase results confirm that each of the constituents occurs

primarily in the surface sediments at majority of the coring locations Copper

concentrations in excess of 63 mg/kg were found in deeper sediments feet to feet at

only four nearshore coring locations where surface concentrations were also elevated

Alternative Apparent Effects Threshold

The limiting constituent for the Apparent Effects Threshold AET standard at each boat

repair facility is mercury Phase analytical results indicate that mercury concentrations

exceed the AET standard of 0.49 mg/kg at all coring location surface samples The

occurrence of mercury in deeper sediments feet to feet is observed at nearshore

locations where surface concentrations are high Mercury concentrations in deeper

sediments are below detectable limits 0.25 mg/kg at other locations farther from shore

The water quality criteria of ng/l proposed for tributyltin is not considered to be limiting

for this alternative strategy because recently developed data indicate that mg/I concentrations

are typical throughout San Diego Bay Proposed ng/l levels for tributyltin are therefore

not considered to be achievable through removal of sediment

Alternative Ocean Plan

Interstitial water samples collected from the Phase cores were analyzed for copper and

mercury to evaluate the Ocean Plan alternative strategy Results of these analyses are

included in Appendix An insufficient volume of interstitial water from the cores

prevented analysis for tributyltin however tributyltin is not considered to be the limiting

a/bdg2 -6-
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constituent for reasons discussed in Alternative Interstitial water analytical results

indicate that Ocean Plan standards are generally satisfied for mercury 0.14 j.tg/1 but that

some copper concentrations are slightly in excess of the p.gtl standard Copper is

therefore the limiting constituent for Alternative It should be noted that interstitial

water concentrations represent the worst case condition because dilution within the water

column will result in greatly reduced copper concentrations

Alternative Beneficial Uses

The Beneficial Uses alternative is proposed as cost effective alternative strategy for

maintenance of the established beneficial uses of Commercial Basin and applicable water

quality standards Alternative emphasizes removal of localized sediments which show

the highest constituent concentrations Copper is again identified as the limiting constituent

because of its consistently broader distribution and higher levels An action threshold of

800 mg/kg copper is proposed for the Beneficial Uses alternative

Alternative No Dismrbance of Sediments

Estimation of affected sediment volume does not apply to the No Disturbance of Sediments

alternative however cost estimates associated with characterization of the sediments are

provided

summary of affected sediment volumes for each alternative strategy at each boat repair

facility is provided in Table Itemized costs developed from the affected sediment

volume estimates of Table are provided for Bay City Marine Inc Kettenburg Marine

and Mauricio and Sons Inc in Appendices and respectively

a/bdg2 -7-
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4.0 DISCUSSION

4.1 Study Findings

Significant findings of the Commercial Basin Boatyards Sediment studies are

4.1.1 Constituent Distribution

Copper mercury and tributyltin concentrations in study area sediments tend to decrease

with increasing horizontal distance from the shoreline as shown in Figures and

Similarly all constituent concentrations decrease significantly with increasing depth of

sediment The surface layer of sediment upper foot holds over 90% of the total mass of

all constituents One explanation for the observed distribution patterns as proposed in the

CA Orders is that constituents originate primarily from boat repair facility discharges

However the distribution patterns can also be explained by normal hydrology and

sediment deposition phenomena of Commercial Basin

4.1.2 Constituent Concentrations and Form

The solid phase concentrations of copper mercury and tributyltin in Commercial Basin

sediments are tabulated in Appendix Sediment solid phase concentrations are clearly

higher than would be expected in pristine sedimentary environment and the distribution

patterns described above suggest that some dynamics are involved In absolute terms the

measured concentrations range as follows mg/kg dry weight

Copper 2.7 to 4530

Mercury 0.25 to 93.3

Tributyltin 0.04 to 22

Interpretation of the extent to which boat repair facilities contribute to sediments is

complicated by uncertainty regarding background concentrations for local marine

sediments Ideally background concentrations are determined for local sediments having

albdg2 -8-
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similar properties organic carbon content and grain size but not influenced by boat repair

facilities To date an appropriate background location has not been identified

To assist in the interpretation of constituent concentration data interstitial water samples

extracted from sediment cores were analyzed Concentrations of copper and mercury in

these samples indicate preferential partitioning to the solid phase Analytical results from

core segments having the highest solid phase concentrations show very low to non-

detectable concentrations of soluble copper and essentially no soluble mercury These

metals are therefore strongly bound in the solid phase and not available to benthic biota

Partitioning of soluble metals copper mercury and tributyltin to suspended organic

materials in the marine environmental is well documented and helps to explain the solid

phase sediment concentrations of the various constituents Stability of adsorbed metals

within anoxic sediments of high organic content is also well understood Insoluble non
bioavailable metal sulfides will predominate under such conditions

Ultimately the environmental and human health significance of solid phase and interstitial

water concentrations should be interpreted in terms of the appropriate biological/toxicity

indices for local conditions Therefore the non-bioavailability of metals to biota in

Commercial Basin sediments is highly relevant to the Remedial Action Alternatives

Evaluation

4.2 Related Issues

Other facts and issues with relevance to the Commercial Basin Remedial Action

Alternatives Evaluation include

4.2.1 Abatement

The importance of eliminating the sources of sediment contamination is explicit in the

Cleanup and Abatement Orders to which this report responds In fact the Orders might be

more appropriately named Abatement and Cleanup to describe the actual sequence of

a/bdg2 -9-
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events Directives and of the CAOrders involve abatement-oriented tasks and were

previously addressed by the boat repair facilities

The logic of abatement prior to cleanup is obvious This approach has been recognized by

the International Joint Commission U.S and Canada in its report to the Great Lakes

Water Quality Board entitled Protocol for the Selection of Process-Oriented Remedial

Options to Control In Situ Sediment Contaminants This report states If no source

control is implemented then it would be futile to attempt any program to remove or

eliminate sediment-bound contaminants

The importance of this issue lies in the fact that significant quantities of soluble and

particulate forms of anti-fouling paint components are continually released into the waters

of Commercial Basin and throughout San Diego Bay Commercial Basin is home to four

other boat repair facilities named in separate Cleanup and Abatement Orders one major

free anchorage and several large marinas which berth commercial and pleasure boats All

of these operations are involved in routine maintenance activities which could release anti-

fouling paint components to bay waters In addition to these sources large quantities of

copper and tributyltin are routinely released from the hulls of vessels within Commercial

Basin waters Nichols 1988 estimates that this mechanism accounts for the annual

release of 33000 pounds of copper to San Diego Bay waters On proportional basis

15%900 moorings of 6000 total Commercial Basin waters receive nearly 5000

pounds of copper annually Actual release totals could be higher since these estimates do

not reflect the increased use of copper-containing bottom paints since the restrictions on

tributyltin application took effect in 1988

4.2.2 Hydrology and Sedimentation

Soluble and particulate antifouling paint components released to the waters of Commercial

Basin are subject to variety of chemical and physical processes which determine how they

are distributed in the environment The chemical properties of copper mercury and

tributyltin cause these metals to become adsorbed to organic matter in the water column and

ultimately deposited as sediment Sediment deposition within Commercial Basin involves

much more than simple settling of particulate matter Commercial Basin is dynamic

a/bdg2 -10-

CUT 009783



Project No 8853235T-COM3
Woodward-Clyde Consultants

system where sediments are subject to the physical influences of tidal action currents and

turbulence from power boats In this type of setting finer-grained particulate sediments

containing adsorbed metals tend to deposit in areas with less turbulence such as near docks

around pilings and generally at the shoreline This phenomenon can be beneficial in the

sense that it tends to concentrate the metals of concern near the shore However shoreline

concentrations can be misinterpreted without proper consideration of sediment deposition

and transport mechanisms

4.2.3 Natural Remedial Processes

Deposition of sediments is an ongoing process which has the potential to remove dissolved

and suspended contaminants from the biosphere The sedimentation process can function

to isolate or cap suspected contaminants in sediments where they become chemically bound

into insoluble forms and are no longer available to biota With time these materials

become less and less available as they move deeper into the sediments The process of

transferring surface sediments to deeper layers can be accelerated by the action of benthic

biota

Rapid degradation of tributyltin in the marine environment has been reported

comparison of tributyltin concentrations in Commercial Basin sediments between February

1988 and April 1989 indicates that significant reductions have occurred Restrictions on

tributyltin use and abatement practices may be partially responsible for the reduction from

greater than 1000 ppm to less than 100 ppm however biodegradation is considered to be

the primary cause With control of the source tributyltin could conceivably be eliminated

in Commercial Basin sediments

5.0 CONCLUSIONS AND RECOMMENDATIONS

Selection of remedial approach for Commercial Basin is very complex exercise in

environmental risk management In addition to the relative technical and economic merits

of various remedial strategies other less well-defined issues must be incorporated into the

decision-making process Proper attention to factors such as perceived risk versus actual

risk remediation macroeconomics potential long-term environmental effects both on and

a/bdg2 -11-
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off-site and socio-political considerations will improve the validity of the remedial action

selection process

important conclusions relevant to selection of cleanup level for Commercial Basin are

The levels of copper mercury and tributyltin in Commercial Basin

sediments are insignificant with respect to bioavailability and toxicity as

indicated by interstitial water sample results These data indicate that copper

and mercury within the sediments exist primarily as insoluble forms

Natural remedial processes occurring within Commercial Basin sediments

include isolation of deeper sediments by the deposition and sedimentation

chemical bonding of metals into insoluble forms and the rapid degradation

of tributyltin

Adverse environmental impacts associated with sediment removal from

Commercial Basin include resuspension and redistribution of compounds

that are currently isolated within sediments total destruction of existing

communities of benthic biota and creation of depressions which will

preferentially accumulate new sediment deposits

The physical and political dynamics of Commercial Basin are so intertwined

that assignment of remedial responsibilities is guesswork Multiple sources

of contaminants as yet unabated the mobility of soluble forms and physical

transport
of sediments containing sorbed contaminants to depositional zones

make it inappropriate to attribute contaminants to adjacent waterfront

facilities This situation is further complicated by the temporal issues of

contaminant production past tenants

With the exception of tributyltin the water quality objectives of Alternative

Ocean Plan for estimated chronic toxicity are currently satisfied

Even using worst case interstitial water concentrations mercury levels are

a/bdg2 -12-
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below the conservatively estimated toxicity standard and copper is below the

standard at most sample locations

If water column dilution is considered the toxicity standard will certainly be

met for all cases Tributyltin concentrations are not of sediment origin and

water quality criteria for tributyltin cannot be met without source control

cost-benefit analysis of the various remedial alternatives at each boat

repair facility indicates that costs could range from approximately two

hundred thousand to several million dollars Considering the insignificance

of the constituent concentrations the fact that remedial efforts will not

substantially affect the beneficial uses of Commercial Basin and the

magnitude of estimated remedial costs and the enormity of these costs

relative to the sizes of the business involved the benefit of pursuing any of

the remedial alternatives involving dredging is very questionable

The number of unresolved issues surrounding Commercial Basin remediation and the lack

of evidence of significant environmental impact due to the constituents studied indicate that

Alternative No Disturbance of Sediments is the appropriate selection Alternative

will not result in any negative environmental effects or limitations on the beneficial uses of

Commercial Basin Abatement not removal or treatment of sediments is the most cost

effective and technically valid approach to remediation of Commercial Basin sediments

a/bdg2 -13-
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CHARLES 5I- 4ECKLER

REGIONAL WATER QUALITY CONTROL BOARD
TO

9771 Clairemont Mesa Boulevard Suite
San Diego California 92124-1331 BY HARD DELIVERY

Attention Ladin Delaney Executive Director
David Barker Director of Enforcement

Dear Messrs Delaney and Barker

The San Diego Unified Port District the Port District has

authorized this office to prepare an appeal of the Regional Water
Quality Control Boards decision on October 23 1989 to amend prior
NPDES permits to add the Port District as permitted party under
NPDES permits previously issued to certain boatyards or shipyards
operating on Port District property The specific NPDES permits at

issue are as follows

Campbell Industries Inc
Addendum No to Order No 85-01
NPDES Permit No CA 0107646

Kettenburg Marine Corporation
Addendum No to Order No 85-02

NPDES Permit No. CA 0107654i

Nielsen Beaumont Marine Inc
Addendum No to Order No 85-03

NPDES Permit No. CA 0107719

National Steel and Shipbuilding Company
Addendum No to Order No 85-06

NPDES Permit No CA 0107671

Bay City Marine Inc
Addendum No to Order No 87-49

NPDES Permit No. CA 0108006

Continental Maritime of San Diego Inc
Addendum No to Order No 87-65

NPDES Permit No. CA 0108332

pease provide us with an official copy of each these
Addenda as adopted on October 23 1989 by the Regional Board The
most recent version we have are the tentatives as revised on 1023/89

CUT 009957
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Mr Lathn Delaney
Mr David Barker
November 20 1989

Page

which were distributed at the hearing on that date Additional

changes were made at the hearing

Also please provide this office with list of interested

persons if any other than the Port District Karl Lytz of
Latham Watkins and the Environmental Health Coalition who are
known by the Regional Board to have an interest in the subject matter
of this appeal Section 2050a of the Regulations governing
review by the State Board of actions by Regional Board requires the
petit ion for review to contain such list which shall be obtained
from the Regional Board It is our understanding that Mr Lytz of

Latham Watkins represents each of the originally permitted parties
and that therefore it is appropriate for us as counsel for the Port
District to serve all papers with respect to this matter on him

En addition this letter also shall serve as the request required
by Section 2050a 10 of those Regulations that the Regional Board

prepare copy of the Regional Board record including copy of the

tape-recording of the Regional Board action or transcript if

availab1e Please notify me when those documents have been prepared
so that may obtain copy

appreciate your prompt response to this request in lignt of the

short time limit in which an appeal must be prepared

Finally this is to notify you that as part of its Petiton for

Review the Port District will also seek stay of the Addenda to the

extent that they add the Port District to the NPDES permits pending
the period of the State Boards review hope that you will be able
to acquiesce to such stay on the basis that such stay would not

impair enforcement of the permit requirements or jeopardize the public
interest in any respect

Very truly yours

ed
David Hopkins
HILLYER IRWIN
Counsel for

IA THE BAN DIEGO UNIFIED PORT DISTRICT

DBH ko

CC Sheila Vassey Esq Counsel for RWQCB
Karl Lytz Esq Counsel for Permitted Parties
Joseph Patello Esq San Diego Unified Port Dstrict

CUT 009958



B-8 ntcaonkm L1

-L-

Tuesday October 24 1989

aistnct to shouler
By unanimous vote the state Re

gional Water Quality Control Board
listed the port as discharger in

the federal pollution-control permits
issued to six boat and

ship repair

yards which
occupy district-owned

land This makes sampling bay-floor

sediments for pollutants at the yards
the port districts responsibility if the

yards fail to do it

If the water board has to issue

cleanup order it could also name the

port responsible for pollution-

cleanup costs if the yards are unable

to pay for them said David Barker
senior engineer for the water board

Yesterdays vote expands the

water boards February ruling mak
ing the port district jointly responsi
ble with Paco Terminals Inc for

copper pollution at National Citys
24th Street Marine Terminal
Cleanup in that case alone could cost

from $500000 to $18 million officials

say

Another earlier water board ruling

made the port jointly responsible
with four boatyards for pollution

cleanups in the Shelter Island Com
mercial Basin

Port commissioners soon will con
sider whether to appeal yesterdays

However port d1striIto
David Hopkins said

-j

problems is that the

does not control the day.y per
aticns of its tenants We

site continuously to insc

of compliance althoumght
have to try to find

which is not going
the

ten...nts
very happ

San Diego Bay and El
near

Seattle were foundin atudV

OUL 1SOU -..- 117 enc ULS1aLS

and said it could give the port

tentially ruinous role as guarantor

that bayside industries will be pollu

tion-free

When you have bay users ir

heavy industry certain amount of

unfortunate contaminants get into

the air or the water We may have to

stop doing industrial work on the

bay This would be an extremely se

rious thing he said

Jay Powell spokesman for the

2000-member Environmental Heaith

Coalition applauded the action

The port district is the landlord

They do have responsibility and they
should be involved This gives them

some leverage to do the right thing
Powell said

Though the port district opposed

being listed on the federal permits it

formed 21-member advisory com
mittee to monitor bay pollution last

March and is setting up an in-house

department to monitor bay pollution

Water board chairman John

Foley commended the district but

supported the vote saying think

were evolving system of truly

evaluating the status of the bay coo-

See Pollute on Page B-8

Pollute State expands port duUea
id.SLyeartdI

h1ghe5 1eve.SPO
among 31 ba 1du.

.4kska t/

Contrued from B-i

peratively

Named in yesterdays ruling were

Cani pbell Industries Kettenburg

Marine Cc Nielsen Beaumont Ma
rine Inc National Steel Shipbuild

.ng Cc Bay City Marine Co and

Continental Marine Co Three of the

six shipyard.s already are suspected

of being the sources of pollutants

such as sandblasting wastes marine

paints and other compounds contain

.ng copper which stunts fish growth

The other shipyards in San Diego

Bay are going to be considered in

subsequent months They are all

going to end up with monitoring pro

grams like those imposed on the six

yards yesterday Barker said

The San Diego Ship Repair Associ

ation had lobbied for larger role for

the port in pollution control and ap
plauded yesterdays vote saying it

should be the first entity to pay for

monitoring and cleanups in some

cases

There is view that the port

should be involved in these activities

and is appropriately characterized

as being discharger in the per

mits said attorney Karl Lytz

spokesman for the group
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STATE OF CAUFOAN IA
EQ AGE DEUKME AN Governor

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

9771 Claremont Mesa Blvd Ste

San Diego California 92124-1331

Telephone 619265-5114

January 1990

CERTIFIED MAIL RETURN RECEIPT REQUESTED
550 242 135

Mr Anthony Mauriclo President
Mauricio and Sons Inc
1864 National Avenue
San Diego California 92113

Dear Mr Mauriclo

NOTICE OF PUBLIC HEARING FOR ADMINISTRATIVE CIVIL LIABILITY
COMPLAINT NO 90-06

Enclosed is copy of Complaint No 90-06 and the reportentitled Rationale for the Determination of Administrative Civil
Liability Contained in Complaint No 90-06 Mauricio and SonsInc San Diego County This complaint is being issued to
Mauricio and Sons Inc for violations of Cleanup and AbatementOrder No 88-86 and addenda thereto

Unless waived hearing will be held on this matter before the
Regional Board at 900 a.m on January 29 1990 in the Encinitas
City Council Chamber 535 Encinitas Boulevard Suite 100
Encinitas California 92024 Also enclosed is copy of the
hearing procedures which the Regional Board will follow on
January 29 1990

If you have any questions concerning this matter please contactMr Lance McMahan of my staff at 619 2655114

Very truly yours

LADIN DELANEY
Executive Officer

Enclosures

cc See Attached List

CUT 007642



cc Mr Allen Haynie
Latham and Watkins

Attorneys at Law

701 Street Suite 2100

San Diego CA 921018197

Mr Don Nay
General Manager
San Diego Unified Port District

P.O Box 488

San Diego California 92112

Mr Jeremy Johnstorie

Water Management Division

Compliance Branch
California Section W-4-2
U.S Environmental Protection Agency

215 Fremont Street
San Francisco California 94105

CUT 007643
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Public Hearing Procedures -2- January 1990

Discretion of the Chairman

At the discreton of the Regional Board Chairman the time limits and other restrictions

on testimony outlined in these procedures may be modified

Dated January 1990
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

PUBLIC HEAR PROCEDURES

Direct Testimony

No later than ten days before the hearing any person requesting hearing must

submit

list of all witnesses whose testimony will be introduced at the hearing and

the written testimony of each witness SO identified

At the hearing each witness appearing on behalf of the person requesting hearing

will be given five minutes to authenticate submitted written materials and to

summarize his or her written testimon

Other interested persons are encouraged but are not required to submit their

testimony in writing to the Regional Board prior to the hearing Appropriate time

limits generally not more than five minutes will be placed on testimony by these

individuals

Cross-Examination

Any person requesting hearing may cross-examine any individual who has provided

direct testimony Total cross-examination time wilL be limited to maximum of

thirty minutes

Cross-examination will be limited to matters covered on direct unless otherwise

authorized by the Regional Board Chairman

Additional time for cross-examination may be allowed at the discretion of the

Chairman upon demonstration that the additional cross-examination is necessary

relevant and not redundant

Regional Board Members staff and counsel may ask questions at any time

Redirect and Recross-examination

Redirect and recross-examination may be allowed at the discretion of the Chairman

Closing Statement

At the conclusion of the hearing all persons who testified at the hearing will be given

three minutes to present closing statement
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