Appendix A: 11 Principles

Site managers should clearly describe the basis for all models used and their
‘uncertainties when using the predicted results to make a site decision, As recognized by the
NRC report (p. 65), however, “Management decisions must be made, even when information is
imperfect, There are uncertainties associated with every decision that need tobe weighed,
evaluated, and communicated to affected parties. Imperfect knowledge must not become an _
excuse for not making a decision,” : '

A Select Site-specific, Project-specific, and Sediment-specific Risk Management
- Approaches that will Achieve Risk-based Goals. T o
EPA’s policy has been and continues to be that there is no presumptive remedy for any _
- contaminated sediment site, regardless of the contaminant or level of risk. This is consistent
with the NRC report’s statement (p. 243) that “There is no presumption of a preferred or default
risk-management option that is applicable to all PCB-contaminated-sediment sites.” At '
Superfund sites, for example, the most appropriate remedy should be chosen after considering
. site-specific data and the NCP’s nine remedy selection criteria. All remedies that may
potentially meet the removal or remedial action obj ectives (e.g., dredging or excavation, in-situ
* capping, in-situ treatment, monitored natural recovery) should be evaluated.prior to selecting the
remedy. This evaluation should be conducted on a comparable basis, considering all’
components of the remedies, the temporal and spatial aspects of the sites, and the overall risk
_ reduction potentially.achieved under each option. S :

_ . At many sites, a combination of options will be the most effective way to manage the
- risk. For example, at.some sites, the most appropriate remedy may be to dredge high

* concentrations of persistent and bioaccumulative contaminants such as PCBs or DDT, to cap
~ areas where.dredging is not practicable.or cost-effective, and then to allow natural recovery

~ processes to achieve further recovery in net depositional areas that are less contaminated.

8 Ensure that Sediment Cleanup Levels are Cl_ehrly Tied to Risk Manngem'ent'Gdals. ‘, :

- Sediment cleanup levels have often been used as surrogates for actual remediation goals
(e.g., fish tissue concentrations or other measurable indicators.of exposure relating to levels of
acceptable risk). While it is generally more practical to use measures such.as contaminant
~ concentrations in'sediment to-identify areds to be remediated, other measures should be used to
. ensure:that human health and/or ecological rfisk reduction goals:are being:met, Such-measures

may include direct measurements of indigenous fish tissue. concentrations, estimates.of wildlife

reproduction, benthic macroinvertebrate iridices, or other “effects-endpoints” as identified in the

. baselinerisk assessment. ‘ T - a

.As noted in the NRC report (p. 123), “The use of measured concentrations of PCBs in

- fish is suggested as-the.most relevant means of measuring exposures of receptors to PCBs in
contaminated sedimerits.” For-other contaminants, other measures may be more-appropriate.
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For many sites, achieving remediation goals, éspecially for bioaccumulative contaminants in
biota, may take maty years, Site monitoring data and new sciéntific information should be
considered in future reviews of the site (e.g., the Superfund five-year rev1ew) to ensure that the
remedy remams protecuve of human health and the environment,

9, Maxlmlze the Effectiveness of Instltutlonal Controls and Recogmze thenr
Limitations. :

Institutional controls, such as fish consumption advisories and waterway use restrictions,
are often used as & component of remedial decisions at sediment sites to limit human exposures
- and to prevent- further spreading of contamiination until remedial action objectives are met. .
‘While these controls can be an important component of a sediment remedy, site managers should
-recognize that they may not be very effective in eliminating or significantly reducmg all -
~.exposures, If fish consumption- advisories are-relied upon to: limit human exposures, it is-very
important to have public education programs in place. For other types of institutional controls,
other types-of compliance-assistance programs may. also be needed.(e:g., state/local government
coordination). .Site managers should also recognize that institutional-controls seldom limit
~ ecological exposures.” If monitoring data or.other site information indicates that ms’ntutlonal
- controls are not effectwe additional actions may be necessary ‘

10. Dcsngn Remcdles to M)mmlze Short—term Risks while Achlevmg Long—tcrm
Protectnon.

_ TheNRC report notes (p 53) that: “Any decision regarding the spemﬂc cho1ce of a risk
anagement strategy for a contaminated sediment site must be:based on careful consideration of
the advantages and.disadvantages of @vailable options and a balancing of the various risks, costs,
and benefits associated with each-option,” Sediment cleanups should be desngned to.minimize

- short=term: 1mpacts to the-extent practicable, even though some increases in short-term risk may

- benecessary in-order to achieve a long—lastmg solution that is protective.” For example, the long-
* term-benefits of removing or.capping sediments containing persistent and bioaccumulative
 contaminants often-outweigh- the. addltlonal short~term impacts on the already-affected biota,

In addmon‘t'o.conmdenng the impacts.of each alternative on human healthA‘and.e'cologlcal
risks, the short-term' and long-term impacts-of each-alternative.on societal-and cultural practices
should be identified-and considered, as appropriate. For: example these impacts might include
effects on recreational uses-of the waterbody, road-traffic, noise:and air:pollution, commercial
-~ fishing, or disruption-of way-of life for tribes. At some-sites, a.comparativeanalysis of i lmpacts

such as these may be useful in order to fully assess.and balance the tradeoffs assoclated w1th
) each alternative, :
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11, Monitor During and After Sedlment Remedmtlon to Assess and Document Remedy
Effectlveness. T

A physical, chemical, and/or biological monitoring program should be established for
sediment sites in order to determine if short-term and long-term health and ecological risks are
being adequately mitigated at the site and to evaluate how well all remedial action objectives are
being met. Monitoring should normally be conducted during remedy implementation and as
long as necessary thereafter to ensure that all sediment risks have been adequately managed.
Baseline data needed for 1nterpretatlon of the momtormg data should be collected dunng the
remedzal mvestlgatwn ' .

' Depending on the tisk management approach selected monitoring’ should be conducted
during implementation in order to determine whether the action meets design requirements and
sediment cleanup levels; and to-assess-the nature and. extent of any short-term impacts of remedy

'implementation.” This information can also be-used to modify-construction activities to assure
that remediation is proceeding in a safe and effective manner. Long-term monitoring.of
‘indicators such as contaminant concentration reductions in-fish tissue should be designed to - -
determine.the success of a remedy in meeting broader remedial action objectives, Monitoring is
generally needed to verify the continued long-term effectiveness of any remedy in protecting

- human health and the environment and, at some sites, to verify the contmumg perfomlance and

: stmctural 1ntegnty of barners to contaminant transpon
IV; IMPLEMENTATION

. BPA RPM;, OSCs and RCRA.- Correctlve ACtIOI‘l project managers should 1mmed1ately
: begm to use this-guidance at all sites where the risks from contaminated sediment are being
. investigated. EPA expects that Rederal facility responses.conducted under CERCLA or RCRA
will also be consistent with this directive. This consultation process-does not apply to Time-
Critical or emergency removal actions or to sites-with only sediment-like matenals in wastewater
lagoons, tanks storage or containment facllmes or drainage dltohes '

Consultation Process for. CERCLA Sltes .

_ To help ensure that Reglonal site managers- appropnately consider these. prmclples before :
site-speeific risk management decisions are'made, this directive-establishes:a two-tiered,
consultation procedure that will apply to most contaninated: sedimentsites. The consultatlon
process applies:to‘all:proposed-or listed NPL sites where BPA will sign-or. concur-or:the: ROD,
all Non-Time-Critical removal actions where EPA will sign or concur on the Action.
-Memorandum, and all “NPL-equivalent” sites where there isor will be an EP‘1=enferceable
agreement in place.
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Tier 1 Process

Where the sediment action(s) for the entire site will address more than 10,000 cubic-
.yards or five acres of contaminated sediment, Superfund RPMs and OSCs should consult with -
~ their appropriate Office of Emergency and Remedial Response (OERR) Regional Coordinator at-
~ least 30 days before issuing. for public comment a Proposed Plan for a remedial action or an
Engmeermg Evaluation/Cost Analysis (EE/CA) for a Non-T1me-Cntlca1 removal achon

, -This consultation entails ’rhe submlsslon of the draft proposed plan or draft EE/CA a
written discussion of how the above 11 principles were considered, and basic site information
. that will assist OERR in tracking significant sediment sites. If the project manager has not -
received a response from OERR within two weeks, he or she may assume no further information
is needed at this time, EPA believes that this process will help. promote nationally consistent
‘approaches to evaluate, select. and implement protectlve sclentlﬂcally sound and cost-effective
remed1es :

Tier 2 Process

-~ This directive also establishes a new technical advisory group (Contaminated Sediments
" Technical Advisory Group-CSTAG) that will monitor the progress of and provide advice-
regarding a small number of large, complex, or controversial contaminated sediment. Superfund
- sites, The group will be comprised of ten. Regional staff and approximately five staff from
‘OSWER; OW, arid ORD. For.most sites, the group will meet with the site manager and the site
teain several times throughout the site investigation, response:selection, and action
implementation-processes. For.newNPL sites, the group will normally meet within-one year
_ after proposed listing. Itis.anticipated that-for mest sites, the.group will meet annually until the
ROD is signed-and thereafter as:needed-until all remedial action.objectives have been met. The
specific areas of assistance or specific documents to be reviewed will be decided by the- group on
a case-by-oase:basis.in.consultation - with the siteteam, For:selected sites with an on-going R/FS
or EB/CA, the-group will be-briefed: by the site manager:some'time in 2002 or 2003. Reviews at
sites with remedies also subject to National Remedy-Review Board: (NRRB) review willbe
" -coordinated with the NRRB in order to eliminate: the need for a separate sediment group rev1ew

~ at this stage in the process. -

Consultatxon Process for RCRA Correctwe Actlon Faclhtles

Generally, for EPA-lead: RCRA Corrective Action: Facilities where a-sediment response
- aotion is planned, a two-tiered: consultation process-will also'be used, Where the sedimetit
action(s) for the-entire-site will address more than 10;000 cubic yards or five acres of .
contaminated-sediment, progect manageérs should consult with the Office of Solid Waste's

. Corrective-Action:Branch-atleast 30:days:beforessuing a-proposed-action for public comment.
This consultation-entails the:submission of & written.discussion-of how the above 11 principles
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- were cons1dered and basw site information that wrll assist OSW in trackmg mgmﬁcant sedrment
sites. ‘ :

~ Ifthe project manager has not received a response from OSW w1thm two weeks, he or
she may assume no further information is needed. States are also encouraged to follow these
procedures. For particularly large, complex, or controverslal sites, OSW will likely call on the
‘techmcal adv1sory group dlscussed above, :

'EPA also recommends that both state and EPA proj ect managers worklng on sedlment
* contamination associated with Corrective Action facilities consult with their colleagues in both
* RCRA and Superfund to promote consistent and-effective cleanups. EPA believes this
consultation would be particularly important for the larger-scale sedlment cl eanups menttoned
above, : :

-BPA may update this gu1dance as more mfonnatwn becomes avallable on topics such as:
the effectiveness of various sediment response alternatives, new methods fo evaluate risks, or
_new methods for characterizing sediment coritamination. For additional information on this
- guidance, please contact the OERR Sediments Team Leader (Stephen Ells at 703 603-8822) or
the OSW Corrective Action Programs Branch Chief (Tricia Buzzell at 703 308~ 8632)

. NOTICE This- document provxdes guldance 10 EPA Reglons concernmg how the Agency
‘intends to exercise its discretion in 1mplement1ng one aspect of the CERCLA and RCRA remedy
~ selection:progess.. This guidance s designed to implement national policy on these i issiies. ‘Some

of the statutory: provisions-described-in'this document contain legally binding requlrements
- However, this document does.not-substitute for those provisions or regulations, nor is it a
regulation itself. Thus it cannot: impose legally binding requirements on EPA, states, or the’
regulated-community, and-may not:apply to a particular situation based upon the-circumstances.
Any decisions:regarding a-particular situation will be made based on the statutes and regulations,
arid‘BPA deoision=makers retain the- discretion:to adopt approaches on a: case—by-case basis that
 differ fromthis.guidance where-appropriate. -Interested parties are free to raise questions and

objections about the substance of this guidance: and the appropriateness of the- application of this
. guidance to.a particular situation, and the Agency welcomes public input on thls document at

any time. EPA may change this: guldance in the future :

cc:  Michael H. Shapiro.
- StephenD. Luftig
Larry Reed -
. -Elizabeth Cotsworth
. Jim‘Woolford
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Jeff J osephson Superﬁ.md Lead Reglon Coordinatof, USEPA. Region 2
Carl Daly, RCRA Lead Reglon Coordmator USEPA Region 8
Peter Grevatt

- - NARPM Co-Chairs
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E SanDi,e_gQ, CA_'~9_21'23-_1 686.

City of San Diego - Sampson St

PrOJect

FAX: {714) 884

):895:5494 «.

" CL L Gontior it

RPD Rslatwa iééﬁ('gﬁuaf‘erjea‘
744;Qrg‘l;incqlnr‘w;ay;. Gar"dgp Grove;:(
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Glossary'of Terms and Qualifiers -
aboratorles Inc ' : o

.Work Order Number 05 10 0056

QUaliller-}:_} , A__’.D"efinltion :
’i’See appllcable analysns comment

1" .- "Surrogate cortipound recovery was, out of, control due to a,requrred sample drlutron
ST -therefors, the.sample. data was. reported wittiout further: clanf cation: -

E 2 ST i- Surrogate compoundsrecovery was out of controldue to m_atnx inté
- - associated method blank surrogate spike compound was in ontr
L sample. ‘data was reported without furthers clanflcatron P

- }lRecovery of the Matrix Spike oF Maiix Spike-Duplic 'te' compound ,
- to-matrix-interference. The assoclated LCS -and/or CSD was ln co
“the sample data was reported wrthout further clarn" catlon :

.. The MSIMSD RPD was out of controldue-ts ' Srenc: LESI DRPD :
was in’ oontrol and, therefore, the sample data was reported w:t urther clarrflcatlon

< The PDS/PDSD associated with’ this:batch of samples was o , due_to a matrix -
- Interferénce effect. The: associated batch LCS/LCSD was in. controland hence, the -
,A_g,assocrated sample data.was reported wrth no further corrective’ action: reqmred

: : Result i is the average ‘of. all drlutlons es defined by the method
"_:.Analyte was ‘present’ i the assocrated method blank. -
- C f _ ”Analyte presence was not- confrnned on prrmary column '

B . : Concentratlon exceeds the calrbratron range
J

S _:Sample recerved and/or analyzed ‘past the' recommended holdlng time,

Analyte was detected’ ata conoentratron below the repomng limit and above the ’
. laboratory method detectlon Ilmrt Reported velue is; eslrmated

o -:-fN, o .+ Nontarget. Analyte

ND _ - Parameter not detectedfat the rndrcated repomng Ilmlt ;
Q. Sprke recavery and RPD, control limits :do not apply resultlng from thefparameter

" concentration:in. the sample exceeding the sprke concenlratron by ejaotor of four or.
greater. : . : .

»".Undetected at the laboratory méthod detection Jimit.”
2 % Reoovery andlor RPD. out-of-range \ .
- _:Analyte presence was not confrrmed by second column or GC/MS- analysrs

.. .7440 Lincoln Way, Gardon Grove, CA 926411427 + TEL:(714)895:5434 + FAX. (714) 8847501

SAR281654
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S e TR _' | v;'é'age1zolf12:»_'.
f’; R B e S v
Loerverics e, WORKORDER #: 05 l @ . BE e A}
L o Cooler -/ _of_ f
. SAMPLE RECEIPT FORM .
CLIENT:. ﬁ#?f‘/ JD o DATE /5’ ?/{

TEMPERATURE SAMPLES RECEIVED BY

CALSCIENCE COURIER : - ) LABORATORY (Othar than Calscnence Courlar):*

: 4 Chrlled coaler with lemperalure blank provrded .- fc Temperature blank. '
Chllled cooler without temperature. blank . . ._°C IR.,_lherm__umeler._ e
__._.__ Chilled and ‘placed ln cooler with wet ice. - - Ambjerit; lemp'eratufe.

o Z ‘Ambient and; placed in cooler wrlh wet ice. B o o .

¥ Amblenl temperature

o R zi °C'Temperatc.-rr_.e‘bl'ar\k.‘ij : e . . Jnmalﬁ )
: CUSTODYSEALINTACT T

Sample(s) Cooler R '-"N’o'(Not Intact): - =~ hot

————

el

G

SAMPLE connmou LR T e T T
: 3 S Yes, : . T Nee o CNALL L
Chaln-Of-Custcdydocumenl(s)recelved with samples éé bl
Sample contarnerlabel(s) consistent with. custody papers v e .
Sample contalner(s) intact and good condmon e e
Careect containers for analyses requested... 5 vt e
Properpreservaironnotedonsamplelabel(s) P T Y 2 S PPN 54: .
VOA vial(s) freeofheadspace s eeeede Cnieen e s
Tedlar bag(s) free of Acondensa_lron i . ; s e y A

N - , - - "_, ) - : . o - Inllral

- % COMMENTS:

A L LR AN

i

o

e

ety
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[TJsa anma Re. Questions rqgardngcatch b?cJ.p near | SWM . .
' T o Fﬂe N .
From:. - "Ruth Kolb" <F|Kolb@sandiego gov> . R vmber:
.o Tor <Lblonma@watamoards.c&gov> : - N
. --Dater 11/21/2005 7:35:51 AM : f, 03‘0284 08
‘Subject:  Re: Questrons regardlng catch basin near SWM :
" Good Moming Lisa,

SOGAE was lssued & NGV Mallegue and} mei with SDGEE repfesentauves on sita, SDG&E cleaned
- the-cafch basin and are in-the process of. trying to determmma 1he o*fgmaﬂon of 1ha 6-mch and 12-inch
“§torm:dralns’ that enter the Clty's catch basln S ,

Fluth Kolb

. (61?9),,5258641}“ '
rkeib@ sandiego.gov -

> "L:sa ' onma’" <LHonma@watemoards‘ca.gev> 11/17/2005 8:42PM- >

ath; - : with: Sh WM:and he-mantloned that the Clty: -had; lssued and then
ed:ge vels:In.a catch basinnearthelr.site.. He:sald that the
N was wonder!ng whethér you followed up with SDG&E-about#t and

catch:basl
what was the: resun?

Prir try:ng to-puttogether a. recOrd regardlng SDG&E’s rote In the Shlpyard CAO Any mfonnatlon would be
appreclated. Thanks abufich. Lisa. .

;-

©C: - “Chris Zirle™<CZiikis@sandiego.gov>, “Tim Miller* <MilerT@sandiego.gov>

. WBSD002889
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AMEBIOA : o o . h I"-
2247 San Dig . - B '\0;(71“ u(:,. F
go Avenue _ bL ‘;(la :"
2”"’0’1330 CA 92110 L : ’ - : 2”05
an . - S
, ?a?;ﬁg.%fomr T - " E R - JUN ! 5 P i Q

www.envamerica.com

, Mr, JohnH Robertus
~ Executive Officer =~ - '
- Regional Water Quality Conitro} Board
9174 Sky Park Court, Suite 100
San Diego, CA 92123 =
fax (858) 571-6972 ,‘
rb9agenda@waterboards.ca.gov

» Attn Agenda for Seduneut Cleanup
- Re. Comments on Tentative CAO R9-2005-0126 dated Aprll 29, zoos
Dear Mr Robertus

' We prov1de thc followmg comments for conmderat:ron by the Reglonal Watcr Quahty

- Control Board (RWQCB) members and staff. Please: note that the following tcchmcalr
comments on the Tentative CAO are summary ini nature, due to the RWQCB:only -

- teleasing summary—level findings without supperting data‘and: calculations; references: or

~ citations, or Staff” Report These commcnts were. prepared by ENV Amcnca. consultant
to SDG&E ' ,

: Comments on “PERSONS RESPONSEBLE » Fmding 8 “S])G&E” I '

We disagree with the RWQCE finding that there-are-data or. other technical information

_that support naming SDG&E as e discharger in the Tentative CAO. In- Finding 8 the
RWQCB makes statements about SDG&E's former- operations at Silver Gate power
plant, and concludes that these statements are the'basis for naming SDG&E as a e
discharger. (While the RWQCB does not cite a reference for. the statements made about -
SDG&E's operations, it dppears:that thie RWQCB: ‘has takeén these-observations:from .

_ SDG&E’s Invcstrgatnon Order (10) reports propamd by ENV Amcnca Incoxperated

(2004a" and 2004b’ . A

The available data presents 8 compellmg argument that SDG&E ‘was not: and isnota

 June 15, 2005

! d:scharger to mannc sediments, We draw “YOUT. attcntlon lo the pnmary conclusion ﬁ‘om e

AP

! ENV Amenca. 2004a, Slte Asscssmcnt Report, Landsldc Tidelands Lease Arxes;: lever Gate Power Pla.nt,
: ,SanDlego California, July 14, Prepared.for SDG&E. Provided: to RWQCB in July 2004, :

? ENV America, 2004b, Technical Report for RWQCB: Invéstigation Order No. 'R9-2004-0026, Srlxrcr Gm 7 o

: Power Plant, San’ D:ego Cahforma July i4. Pvepared for- SDG&E Provided to RWQCB in July 2004,

’ v;\sos&métvergare\sedimnu\cAo ler\tztlve\ENV. comments on Tentative CAo.cjoc ’

A 03-006b 05' L4

: 3AR1 96043




o JI/ "™~ B . Commcnts on Tentative CAOR9-2005-0126
E”v~ C - . © - Jome 15,2005

AMERICA L TPagez

the IO report and SDG&E s pendmg sne assaesment work. The pnmary conclusxon and
,recommendatlon from SDG&E’s 10 report was:-

“The Exponent (2003) sediment samplmg stanons in the SDG&E wharf leasehold
and the north portion of SWM's wharf leasehold were spaced over 100 feet apart
[very sparse], and there were only three sediment sampling stations in. SDG&E's

“leasehold, The [available) data indicate that SDG&E discharges were not a cause of

 sediment contamination. Additional data are recommended to conclude with
"+ certainty that SDG&E dlscharges ‘were not a cause of. sediment contaminatton
(ENV America 2004b, page 34) :

B} Recogmzmg that there is uncertainty, SDG&E is plannmg to conduct its own samplmg of "

' bay sediments. On May 16, 2005, the RWQCB was provided with SDG&E's workplan
_to mdependently sample and analyze sediments to determme if SDG&E operations

contributed to sediment contamination (ENV America. 2005%), SDG&E plans to conduct -

. sampling in July of 2005 and to publxsh the results by November 2005

Given that there is lxttle ewdence that SDG&E was.or is a-dischatger, the: RWQCB

" ghould refrain from considering SDG&E to bea dlscharger until SDG&E hias completed

. "its own sediment sampling, analysis and data evaluatlon, and there are sufficient data to
conclude with certainty whether SDG&E Wwas Or was. not a contnbutor to oontammanon
. in bay scduncnts ) .

The followmg explams why speclfic statements in Flndmg 8 of the Tentatlve CAO a.re '
eIToneous or mlslcadmg i ,

The RWQCB en-oneously concludes that. operat:lonal IuStory and: sxte assessment data

from former wastewater ponds indicates that the ponds. dlscharged orthreatento .

' .dlschargc PCBs or other contaminants to San Diego-Bay. Thé RWQCB. correctly states

that SDG&E operations included discharging of wastes to holding ponds, but.the ,
 RWQCB errs when it states that the detection of PCBs in one-of two formiér ponds is

- evidence that SDG&E was a source of PCBs detected in the bay sediments. Substantial -
- data and information refute the RWQCB's linking of PCBs:in bay sediments to SDG&E

operations, and the data strongly indicate that PCBs.and PCTs detected in sediment -

 originated from releases in the vwlmty of the shlpyard mannetailways and-the landWard -

end of Pier 1.

- & The concentrat:on trends in the. sediment data strengly indicate that the primary

source of PCBs and PCTs in the nortliem:end of Exponent Sediment Investigation .

~ study area was in the vicinity of the shipyard-marize. railways at thelandward end

- of Pier 1 (ENV. America 2004b, 2005) (in pasticular, see Figire 5 in ENV-
America [2005], which presents and illustrates a more complete record of PCB )
_ :data than was prescnted in Exponent's Sedimem Invesngatmn) ,

/ .
- ENV Amenca, 2005, Sediment Sampling Workplan, Silver Gata Power Plant San Diego, Cahfomm
- March 29 Prvpared for SDG&E. Provided to RWQCB on May 16 2005, . , ,

P:\SDG&E\Sﬂvcrgawhedirp&\ts\CAO lénut_ive'_\mv cornments on Tentitive CAQ.dog

SAR196044




~ " Comments on Tentative CAC R9-2005-0126
IV —_— |

June 15,2005 -

AMERIC A . . S o . - . Page3:

- PCBs were detected in on]y two samples ﬁ'om one of SDG&E's former
wastewater ponds, at a maximum concentration of 2.8 ppm Aroclor 1260 (ENV o
America, 2004a), which is a concentration far lower than was detected in bay

* sediments. The maximum concentration of total PCBs deteoted in bay sediments
'in the north end of the Exponent Sediment Investigation study area was 34 ppm’

,f(locatlon SWO8, which also had the highest concentration of PCTS)(ENV

* ‘America 2005), Hthe former wastewater ponds were a source of PCBs detected

in bay sediments, then one would expect to see the highest PCB concentrationsin -
the former wastewater ponds, The concentration trends do not indicate that the
former wastewater ponds were a source of PCBs ~on the contrary, the

o “concenfration trends indicate that the shlpya.ld was the pnmary source of PCBs

The concentration trends indicating that the shipyard is the primary source ot‘
PCls is consxstent with literaturo about PCBs and Shlps

0. PCBs aren known problem inthe shlpbrealang uidustry, and-in-older
. ‘vessels PCBs are encountered in a variety of materials, including ‘
"%, rubber products such as hoses, plasttc foam insulation, cables, silver -
. paint habitabihty paint, felt under septum plates, plates on top of the hu]l
bottom, anid primary pamt on hull steel.” (OSHA Fact Sheet,
: “.S'h:pbreakzng, "2001) - ‘ .

o “PCBs are found throughout older véssels and it is lxkely your Shlp o
’ “scrapping fac:hty will be faced with rhanaging large quantities of" PCBs ?
< “Guide Sor Sth Scrappers, " USEPA 31 5-B0-00—001) :

“The: affected soil beneath the fonner wastewater ponds does not threaten to

‘discharge to the bay. ENV América (2004a). demonstrated that (1):the affected
soil-of the former wastewater ponds is buried beneath several feet of clean-soil
and pavement, which means the affected soil is'not a current or potential future

source of contaminated  surface runoff, if left undisturbed; and (2).the

. groundwater-samples-callected from: beneath the former wastewater ponds-did-not
. havedetectable PCBs (PCBs gencrally-do not rmgrate in: grouudwatcr) -ENV
- America (20042) demoristrated that the groundwater concentrations beneath the
.. ‘former wastewater: ponds are below applicable regulatory criteria and there isno
A threat to-the. bay via the: groundwator migration pathway.

. The-plant records mdxcate that former wastewater ponds were used for u'eatment

or disposal of the power. -plant bilge trench-water; and given that no PCBs were

~ detected in'the power plant’s bilge treniches, it is unlikely that the source of PCBs
- detected in the former wastewater pond was the power plant-operations. The -

- power plant’s bilge trenches were the receiver or collector of many of the low.

volume liquid waste dxscharges from the power house.. If PCBs had-been released
in the power house, then it is hkely that PCBs would have been detected in the .
bllge trenches. ,

- PASDG&ESlivergarcisediments\CAQ tentative\ENV commenits on T cntative CAO.doc
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‘» A number of records (photographs an engmeermg drawing and lease records)
~ document that the shipyard subleased the land parcel containing the wastewater :
ponds, and in the late 1960s or.¢arly 1970s the shipyard operations are appears to -
have encompassed the open wastewater pond., -Records also indicate that the -
shrpyard constructed decking above the wastewater pond to enable shpruildmg
or shlp repalr activities to be performed over the pond area. -

) 'PCBs were not used in appreclable quantltles in the power plant and: substatwn
- The only known uses of PCBg in the powerhouse were in small closed systems
. such as in capacitors and fluorescent light ballasts (similar to the use of PCBs in
“ many oldér commercial or residential buildings). -The transformers in SDG&E’s

Silver Gate substations and switchyard did not contain PCB-dielectric fluids, and

contamed enly trace PCBs

SI!&E is contmumg to- rescawh reconds ‘on PCB uses and occurrenices at Stlver Gate
© 'power:plant, and will prpwde addmonal supporung doewnentatwn to the- RWQCB ina

: .future transmlttal

N

- Therc isno oonclusnve evrdence linking. SIG&E dxschargw to eontanunatwn in found in
- matitie- sedunents The 10 report (ENV America 2004b) addiessed the RWQCB’s earlier

allegations® that SDG&E's operations contributed to elevated concentrations of cadmium,

chromium, mercury, nickel and PCTS$ in marine Sediment, We note that the RWQCB
through issuing the néw Tentative CAOQ, ‘without maintaining. earlier allegatrons, concurs
‘with ENV America’s (2004b) conclusion that data indicate that SDG&E did not *

' . contribute to elevated concentxattons of cadrmum, mercury, mckel and PCTs in manne o

_sedlment _ _ 7 7 _
" The’ followmg comments address the RWQCB's new allegatlons in the Tentative CAO

- that SDG&E’s non-contact cooling:water: discharges contributed pollutants to marine

sediments, including chromium; iron, copper, total suspended solids (TSS) and petroleum
hydrocarbon (on the basis of waste dtscharge monitoring’ records)

e Thc pattcms of contammant distribution i in sediment do not indicate that the
cooling water-dischatges were a:source of contaminants in sediment — on the
* contrary, the concentration trends.indicate that the shipyard and City storm water
“discharges were the source of contaminants in sediment. (see: Exponent Sedrment
Investigation; and ERV Amenca, 2004b:and 2005. ) o

e SDG&B’S hlstoncal chrormum exceedancw in cooling wuter were rrunor, and the
* form-of chromium found in bay sediments at the shipyard is unlikely to have
- come from SDG&E'’s discharges, but is likely to have come from shipyard
discharges, ENV Amenca (2004’0) documented that the on]y kmown use of

' Finding 10 of Investigation Order No. Ro-zom-oozc, .

PASDGAE\STivergatosediments\CAO tenativeENV comments on Tertative CAOdoc

SAR196046 ... .




ENV~ o Sy . Comments on 1entative CAO R9-2005-0126
: : June 15, 2005

AMERICA e T , Pagos

chromlum at Silver Gatc power plant was sodium dlchromate, whlch was used as .
a corrosion inhibitor in the service water system. Exponent’s Sediment . -
Investigation and Technical Memorandum of April 6, 2004, documented that in
~ sediments more than 80 percent.of the relative mass of chromium was present as
iron-chromium oxide, and 60 percent of the relative miass of chromium was
: present as chalcopyrite, copper-zmc oxide, and slag, The major source of the .-
primary chromiom forms found in sediment was most likely. shlpyard ‘wastes,

- “such as sand blasting grit (blasting grit is commonly ore slag, a source of the
mineral chalcopyrite and othei forms of chromium), alloy steels'and other metal
debris (most alloy steels contain chromium, and stainless steel contains over 10
percent chromivm), and paint debris (chromium is vsed in many- pigments),.

" Major waste streams in current.and lustoncal shlpyard operauons aré sand blast -
grit, steel. debris and pamt debris.

. - SDG&E’S hnstoncal iron and TSS exceedances in coohng water were minor, and
- . arenot relevant, because iron and TSS are not rare constituents, nor are they :
.1denttﬁed as chermca]s of concem in the shlpyard cleanup

" Comment on “FACTUAL BACKGROUND”
" "Finding 11 in the Tentatlve CAO inits enm'ety states

“SEDIMENT QUALITY lZNVESTIGATION Unlws othcrw;sc explicitly .
- stated, the RWQCB’s finding and conclusions in this Cleanup and Abatement
- Order aré based on the data and other téchnical information conitained in the. -
~ report prepared by NASSCO's and Southwest Marine’s consultarit, Exporient.
" entitled NASSCO and Southwest Marine Detatled Sedtment Invest:gatzan o
' September 2003 » .

Fmdmg 1lis mcorrect We find: that thé RWQCB in draﬁlng the Tentative CAO
presents data and much other technical information that was ot contained in the

Exponent Sediment Investigation. For instance; the Tentative CAO presents.a “Sumrniry o

of Economic Feasibility Evaluation” (Finding 33) thatappears to be based on engmecnng
calculauons by NOAA, presented iu the followmg documents,

~ AMemorandum from NOAA to ‘RWQCB, dated February 23 2005 Re:
Calculation of Dredging Volumes at the NASSCO and Southwest: Marine
Shlpyamds for Altematwe Remedlal Scenanos

" Memorandum ﬁom NOAA to RWQCB dated Marcki 14, 2005. Addendum to
. Memorandum dated February 23, 2005, Re: Calculation ef Dredging Volumes at
. the NASSCO and Southwest Marine Shlpyards for Altematlve Remedial

: Scenanos .

Memorandum from NOAA to RWQCB, dated Apnl 12 2005 Re: Calculatton

of post-dredging arca weighted averages at the NASSCO and Southwcst Manne :
. Shlpyards for’ Altcmatlve Rcmedxal Seenanos . v
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and Finding 31, “BACKGROUND SEDIMENT QUALITY”
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' E”V~' : C - ) June 15,2005 -
AMERICA ’ . : . ce PageG

Memomndum from NOAA to RWQCB dated May 12, 2005 Re: Calculatlons
-of Dredging Volumes at the NASSCO and Southwest Marine Shipyards for Five -
Tlmcs Baselme Remedial Scenario Usmg TBT, PCB and Benzo(a)pyrene (BAP)

We observed that the Sedlment Invcstx gatxon report available.to us (via posting on the
RWQCB’s website) is dated October 2003, and i is not dated September 2003 as cited in

" the T entatlve CAO. We request that the RWQCB provxde us acopy of the September

2003 report if the citation was correct,

We note that the RWQCB has published background sediment chenitstry levels that are -

~ different than those published in Exponent’s Sediment Investigation. Please explam why
.-~ and how the RWQCB calculated new background corncentrations, particularly in  light of
. the extensive plans, corresporidence and discussion that prcceded Exponent’

development of background ooncentratlons

: Commcnts on evaluatlon of baseline nsk in

. Aquatic life beneficial use impairment (Flﬁdmgs 12 to 21)
Aquatw—dependent wildlife beneficial use impairment (Fmdmgs 22 to 25)
* 'Human health beneficial use nnpalrment (Findings 26 to 29)

‘We note that the RWQCB and Exponent in evaluating baseline risk used substautlally
_vdlfferent assumptions and input valugs, and-arrived at substantxa]ly different conclusions
~ about impairment of benéficial uses. “We found it difficult to review or understand the -

RWQCB's risk assessments, because the RWQCB did not provide explanations in the

. Tentative CAO to explain why and how the RWQCE deviated from project guidance,

project plans, and Exponent’s Sediment Investigation results, Please explain why and

) how the RWQCB chose to use dlffcrent assumptlons and mput valucs for cvaluatmg nsk. .

- We noted a large number of apparent. madequaows in the nsk evaluauons, and to

minimize the length of these comments we directed our comments:to only the human
healthrisk assessment (Fmdmgs 26-29). These sameécomments or similar comments

_ also.apply to the. nsk assessments the RWQCB performed for aquatw»dependent wildlife B

(Fmdmgs 22—25)

The RWQCB mcorrectly used a2 fractxonal mtake Fly of 1 for the screening ('I‘1er I) and

o baseline (Tier IT) human. health risk assessments. :Given that the shipyard area is now and
- will continue to be an operatmg shipyard with strict, enforced prohibitions.on. public
" fishing access, itis inappropriate to use a fractional intake of 1 to conduct risk -

assessments using tissue concentrations from fish and shellfish with high site fidelity.

" The approach used to- pcrform baseline risk assessments in California when there is no
- foreseeable change in site use is to conduct risk assessments using reasonable :

assumpuons and inputs based on the current:site use or planned.future sitc use. The
RWQCB should recalculate the baseline human health risk assessment using an
appropriate exposurc scenario and mputs based on the current and planncd site use. -

PASDGEESilvergate\sediments\CAO tentative\ENV comments on Tmmtiya CAOdoc
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The RWQCB presents generahzed conclusxons that do not adequately portray baselme ‘
risks, and possibly incorrectly portray baseline risks. For instance, the RWQCB in
Finding 29 states that they quantified {calculated) the baseline carcinogenic risks and

hazard quotients for four assessment areas and one reference (background) area, but the - -

RWQCB presented only one assumption (the FI) of the dozen or more the assumptions
necessary 1o establish a baselme risk assessment and the RWQCB did not present the "

- quantified results (the numerical results), except to say that the undisclosed numbers were
above or below a particular risk index number. For instance, in just one example, the
RWQCB in Finding 29 indicates that the concentrations from whole body Sand Bass - -

: caught inside the SWM leasehold had an undisclosed carcinogenic risk number above - '

. 1x10°S, the same fish specm from the background area had an undisclosed carcinogenic
risk number above 1x10°®, PCBs presented 96 percent of the cumulative cancer risk, and

the RWQCB concluded- that the area inside the SWM leasehold poses a theoretical

. increased cancer risk. Because the RWQCB did not presented the numerical results from
the risk assessment, the RWQCB has not demonstrated whether there is a significant -
difference between background risk and site risk, the RWQCB has not revealed the
amount of increase in the theoretical cancer risk; and the RWQCB has presented. -
insufficient data to contribute to and initiate a meaningful and detailed discussion about -

-baseline risk.’ We request that the RWQCB pubhsh the full results of the risk assessment A

.»Comment on Fmdmg 33 ‘ECONOMIC FEASIBILITY CONSIDERATIONS” o
* The Tentative CAQ does not present quantified risk levels associated with the. cleanup
levels of 5x, 10x, 15x and 20x background for TBT, BaP and PCBs. In the table in

F 1ndmg 33, the RWQCB indicates that they deterntined what the “long-term effects” may -

- be for cleanup to 5x, 10x, 15x 4nd 20x background for TBT, BaP and PCBs. The “long-
“term effects” are ranked on a scale of 10 (+5 to -5), and the assigned scores appearto-be
- qualitative scores: On & project of this magnitude having an abundance of scientific data,
. the RWQCB should evaluate effects on beneficial uses using scientific relauonshxps
between chemlstry and risk (i.e. quantlﬁed risk assessments) ,

Comment on Flndmg 34, “ALTERNATIVE SEDIMENT CLEANUP: LEVELS”

The cleanup.levels proposed by the RWQCB are not consistent with Section 11.a.9 of -

- SWRCB Resolution No. 92-49, (Policies and Procedures for Investigation and Cleanup
~and Abatenient of Discharges Under Water Code Section 13304), which states that the

RWQCB shall... “Prescribe cleanup levels which are consistent with appropriate levels

set by the RWQCB for analogous discharges that involve similar wastes, site

* characteristics, and water quality consideratiens..,” The RWQCB is currently préposmg )

cleanup levels that are based on baseline risk assessment exposure scenarios. and

assumptions that are inconsistent with the current practice in California, and the RWQCB

_~ is proposing cleanup levels that are far lower than previously set for analogous projects.at
. Campbell Shipyard, Shelter Island Boat Yard, America’s Cup Harbor, Paco Termirials
and Teledyne Ryan, The RWQCB should revise its risk assessment models to use’
. appropriate site-specific exposure scenarios.and-input values consistent with the standard
- practices used in California, and the RWQCB s‘nould prescribe cleanup levels consistent
w1th the prior clea.nups in San Diego Bay: -
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The cleanup levels that the RWQCB is proposmg for metaIs are without precedence, and

 are probably not practical to achieve in the field. We note that the RWQCB is proposing -

* cleanup levels that are approximately equal to background (see table below), and appear
- to'have no foundation in risk assessment. The proposed cleanup levels for metals appear
“to have been chosen by selecting the predicted residual concentrations that would exist -
after cleanup of TBT, BaP-and PCB, We recommend the RWQCB consider using risk-
based cleanup levels. for metals, and establxsh cleanup levels only- for those metals that -
mgmﬁcantly contribute to nsk - :

TRWQCB.CU | RWGGB | Exponent

) VChem,icaI. Units RWQCB : po
: proposed | levelas ,baek_grﬂmdf ‘background
|- CY-level [ wmultiplesof [--96% UPL - | 95%UPL -
; e e background o N L
Arsenic - 10 33 )
Cadmium T 0.28 |
‘Chromium - BE R .- 57
Copper 200 | -120]
Lead . 4
Mergury 056
Nigkel T
‘Sih‘ie'r‘ B
Nne - S210 .
"'_'-'Tnbutyitin o LB
,Benzo(a)pyrene - e
.| PCB total uglkg | - 3
congeners —
Thank you for the opportumty to. submlt th@se comments We,,_:lO’ok.forward-'to your -
response v , ' : S
Smccrcly,

- ENV. America Incorporated

J. Mulder, PG; CHg, CEG '
' (6]9)260—0730 extensxon 21 I

;:é: ~ Tom Alo, RWQCB
' - Ken Rowland, SDG&E

Vincent Gonzales, Sempra Energy
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

IN THE MATTER OF:
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401 B Stteet,'Suite 1700, San Diego, Califorﬁia, before
Bridget L. Mastrobattista, Registered Merit Reporter, |
CSR No. 7715, in and for the State of California.

Peterson Reporting, Video & Litigation Services



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24
25
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BENJAMIN TOBLER,

having been first duly sworn, testified as follows:

EXAMINATION

BY MR. DART:

| Q  Good morning, Mr. Toblér. 'My name is Matt Dart
I'm one of the attorneys for BAE Systems in thig matter.
There are other counsel here represénting other partieé
that may introduce themselves if they choose to ask
questions a£ a later time.

Could you please state and spell your name for
the record, pleasé?
A Benjamin Tobler, B—E—N—J—A-M-I—N.~ Tobler,

T-0-B-L-E-R. '

MR. CARRIGAN: Mr. Dart, before we go too much

into the deposition} I wanted to advise that Mr. Tobler

will not be offering an expert repo:t in this matter.
MR. DART: Thank you.
MR. CARRIGAN: Go ahead.
MR. DART: Do you want to talk about documents
off the record-or do you want to keep it on?
MR. CARRIGAN: You can go ahead on.
BY MR DART:
Q ‘ Have you ever been deposed before, Mr. Tobler?

A No.
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Q  In that case I will talk about a few of the
ground rules, make it easier for you aﬁd help thingsjgo
smoothly.

I'm going to ask.you a series of questions
today, and it's your-job to givé your best answer
accurately and truthfully.

| The.court reporter to my right, tquour left,
will take down everything that I say and everything that
you séy, and at the end of day there wiil be a
transcript that will be produced. And you'll haﬁe the
opportunity later on to feview it.

As the court reporter is taking down everything
that we say, it's important that we try to speak slowly
and cleariy and not speak over each other.r She can only
take down one person talking at a'time. |

That being So, I will try to wait for you to
finish your answer before I ask another question and I
would ask that you try to wait for mevto finish my
question before youianswer. Even if you're anticipating
the answer as is often the-éase.

If you don't hear a question or donit
ﬁnderstand it; please ask me to repeat it or to rephrase

it. I'd be happy to do so. If you answer a question,

I'm going to assume that you understood the question.

From time to time you may hear objections from

Peterson Reporting, Video & Litigation Services
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your own lawyef or from lawyers representing other
parties here. Those objections are just for the record,
and they're for someone else, a trier of fact to rule
upon léter on.

You're still under on obligation to answer the
quéstion, unless your attorney instructs you not to |
ansoer'the question and-youiagree to take his a&vice.

Do you understand that? |

A I do.

Q Although this is a relatively informal setting
in a conference room,'you are testifying under oath as
if you were in a court of law.

DO‘fou understand that?

A I do.

Q After the transcript is prepared that.I.
referenced earlier, you'll have the opportunity to
review it and make any changes‘that you feel are
appropriate.

However, if you make any substantive changes to

vyour answers, myself or counsel for other parties will

have the right to comment upon that later on and it may’
affect your ctedibility.
Do you understand that?
A Ido.

Are you taking any medications or drugs today .
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that would afféct your ability to give your Best
testimony today?

A No.

Q Is there any other reason that you can think of
why you would not be able to give your best testimony
hére fbday?

A No.

Q If you need to take a break at any time, just

let us know. We can stop the transcript and go off the

record. Okay?

A Okay.

Q We're here today to talk‘about your role as a
member of the San Diego Regional Water Quality Control
Board Cleanup Team in reference to Tentative Cleanup and
Abatement Order No. R9-2011-0001, Publicly Released
September 15, 2010 iﬁ the accdmpanying Draft Technical.
Report. |

Are you familiar with that CAO and DTR?

A Soﬁewhat familiar.

AQ Are you,comfortabLe with my abbreviation of CAO
meaning Cleanup and Abatement Order?
| A Yes.-

Q Séme question with fespect to DTR for Draft
Technical'Report?_

A Yes.
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Q  And téday, unless we say otherwise, I'm going
to -- if I say'CAo or DTR, I'm going to be refetring to
the most recent iteration of that Cleanup and Abatemént
Order. Okay?

A Okay. ' i

Q Also, if I refer to the Shipyard Sediment Site,
or "tﬁe Site," I will be referring to the Shipyard
Sediment Site as that is defined in the CAO and DTR.

Are you okay with that? |

A Yes. |

Q Yours is not the first,deposiﬁioh taken in this
matter. At the first deposition there were a series of
master exhibits that were introduced. And those were
designated because the parties assumed that those would
be carried over to each deposition.

For example, Master Exhibit 1 is the most
recent version of the CAO, and Master Exhibit 2 is the'
most recent of the DTR. And I will claﬁify that if and
when I ask questions about that.

But I wanted you to be aware if I refer to the
master exhibits, I will be referring to exhibits that
will be used in every deposition; whereas if I use any
depositions that are solely for you today, I will be
referring to the Tobler exhibits, and those will start °

at the number 300.

Peterson Reporting, Video & Litigation Services
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Do joﬁ understand that?
A Yes, I do. |
Q Did you meet with anyone to prepare for this
deposition today?
A My attorney.
Q When was that?

A About 20 minutes ago just prior to coming into

this room.

Q Is that the qnly preparation yoﬁ've done for
purposes of this deposition?

A There was one other meeting about a month ago
when there were depositions looming that got cancelled,
and that's when we met prior, and there was some
instruction about depositions, much like you gave me.

Qr Who is the "we" that you are referring to in
that meéting?

A } Oh, it was myself and our attorney and the -—

there was a group of other people from the Regional

Board that were scheduled to be depositioned. Yeah, I

think those that were scheduled to be depositioned, I
think. |
.Q Did YOu review any documents in preparation for
today's deposition?
A Yeah. That was part of the instruction was to

familiarize ourselves with those portions of the

Peterson Reporting, Video & Litigation Services
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documents thatlwe contributed to.
MR. CARRIGAN: Be careful not to tell counsel
anything that we talked about as attornéy and cliént.‘
| THE WITNESS: Okay.

MR. CARRIGAN: Okay.

BY MR. DART:

Q . And that's correct. I'm not going to ask you
about the contentvpf your communications with
Mr. Carrigan or other counsel, but I do want to know
what documents did yéu_review for preparation of this
deposition?

A The DTR.

Q Given‘that that meeting was a month ago, was it
the prior version of the DTR that was released on’
December 22, 2009, if you recall?

A The version that.I reviewed was the current
one. |

Q Did you review any othef documents in
preparaﬁion for today's deposition, either at or during
that meeting or subsequent to it?
| A Yes. I made a search for documents that I may
have had in mf possession.' I found four e-mails that
related to thiS'caée that was part of the fequeét in the
deposition, legal papers that I received, and so I did.

that search and forwarded to my attorney the e-mails

Peterson Reporting, Video & Litigation Services
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that I found.
Q Did you bring those documents with you today,

those e-mails?

A No.
Q Did you bring any documents with you today?
A No.

MR. DART: Mr. Carrigan, did you bring any
documents on behalf of the witness for production today?

MR. CARRIGAN: The four e-mails that were . |
provided were all from Mr. Melbourn of the adﬁisory team E
and counsel for all parties were cc'd on each of those |
documents. |

MR. DART: I want to mark what's going to be
Tobler Exhibit 300, whiéh is the First Amended Notice of
Deposition of‘Benjamin Tobler.

Would anybody like a copy of that notice?‘

(Tobler Exhibit 300 was marked.)

BY MR. DART:

Q Okay. Mr. Tobler, havevyou’seen Exhibit Tobler
300, the Depoéition Notice, before?

A Yes. I saw an electronic -- what seeﬁs to be
an electronic-copy of it.

Q Did you review the Attachment A to the
Deposition Notice listing the requested document?

. A Yes, I did.

Peterson Reporting, Video & Litigation Services
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Q And did you search for those documents that may

be responsive to those requests?

A Yeé, I did.

Q How did you go about that search?

A I reviewed Atﬁachment A and for each qatégory
where there was a request for documents 1 through 16, I
guess. I read those requests and where I searched
accordingly and found wﬁat I was able to find and
provided to my attorney whét I was able to find.

Q And the extent of that -- results of that

search were the four e-mails that you referenced

earlier?
A Yes.
Q. Where did you search?
A I searched in my cubicle for anj types of

‘printedvdocuments that might pertain. I searched my

computer and my computer files, and those were the
documents that I found.

Q  What is your practice in terms of retaining

records for the work that you do for the Regional Board?

A Where there are official documents, they are
always filed. Where there are personal communications,
there are sometimes filed, if, depending upon our

judgment, they are significant. Where in our best

judgment they're not significant, we delete them to keep
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our clutte: in'our computers down.

Q ‘When you say “filed," what do you mean by
filed? |

A That would be -- they would be filed under the
case number, and the paper'document would then be
submitfed for f£iling.

" As I understand it now, they are just
electronically processing all of those things, énd, you
know, there is én administrative staff that
electronically proéesses them and puts them into the
appropriate file. |

Q Do you keep a hard copy of the documents for a

'particular matter that you send for filing?

A No.
Q Do you keep an electronic copy?

A No. Electronic copy is generally made and then
stored in the main file. |
(Mr. Ledger enters the deposition room.)
BY MR. DART:
Q Do you keep hard-copy documents anywhere other

than your work station at home, for example, or another

office?
A No.
Q Did you not search those -- those types of

areas because your practice is to not keep hard copies

Peterson Reporting, Video & Litigation Services
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in places other than your office?

A Yes.

Q In terms of the electrqnic search, how did you
go about the electronic search for documents responsive
to the Deposition:Notice?

A I looked through all of my -- we work with
GroupWise, and GroupWise provides you the ability to
make folders of your own to store stuff. So for -- so
for current work that I'm doing, I may have a folder for
it.

For work -—.after a while the folder becomes
not important because the work has moved on and it's
been filed and what. And so sometimes those folders get
deleted just as part of our file maintenance within our
computers.

So I didn't have any.files for the shipyards or
NASSCO remaining. They --' I must have gotten rid of ‘
most of them. I haven't worked on the case in probably
three or four or five years. I don't know. 1It's been a
long time.

And so I just did a search in all of my -- in
my in box and“—— to see if I could find anything. And
the four e-mails that I found from Mr. Melboufn were the
ones that I found.

vQ Going back for a second to the electronic

Peterson Reporting, Video & Litigation Services
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locally saved aocuments, so can you vérify that you
searched your local document sources on your computer
and confirmed that you didn't have any responsive |
documents to the Deposition Notice?

A Yeah, I did a thérough search, and I'm.
confident that's everything that I have.

Q I appreciate that. Thank you.

_Iﬁ terms of your e-mail system, do you keep
e-mail folders for a particular matter?

A Yeah. That's the foldersiI spoke about just a
few moments ago. |

Q And you searched both those and if you have it,
a general in box for e-mails that might be responsive to
thé document request?

A Yes.

Q And the iesult of that were the four e-mails
that you referenced?

A | Right.

Q What about your sent file? Did you>search :
electronically for sent e-mails that you might have sent
that would be responsive to the décument request?

A Yeah; i searched all my files.

Q Did you do that manually or did you run any

kiﬁd of a -- use the search tool, if you have one, on

that e-mail system?

- Peterson Reporting, Video & Litigation Services
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A I did it manually. I don't -- I keep my system
pretty élean and it didn't take me>that long.

Q You talked about the practice of occasionally
deleting files. Does your office or even within your
group have a particular policy with respect to deleting
documents related to the projects you work on?

A Not one that I'm aware of. I -- it's Best
Professional Judgment as I -- but that's Jjust
speculation on my part. But it's'nevér been formally -
I've never séen any formal poiicy on it.

Q Asidé from a formgl policy, are you aware of

any automatic deletions that take place?

A No. There's none. It's a very foolproof-type
systém.
Q So is it left up to the individual to determine

when and if documents are no longer relevant such that .

" they may be deleted?

A Yeah.

Q And withrrespect'to the shipyard matters, what
can you recéll, if anything, about your deqisions in
terms of deleting files related to the shipyard?

A This is years ago, and so it would jusi be
speculating, just based on who I generally am. But
having not worked on shipyard matters for a given amount

of time, probably a year or two, every year we have an

Petérson‘ Reporting, Video & Litigation Services
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office éleanup ﬁhere we're encouraged to clean both our
cubicles and the‘aisles and -=- you>know, and also to
freshen up our computer files or deletevthose that are
unhecessary, so -- so that is one time where we're
encouraged to clean up our files.

Q And as part of that process, you believe it was
likely that you cleaned up jour older shipfard files? )
A .Yeah. Probably. Although I clean my files

frequently anyway. I Jjust don't like clutter.

Q What did you retain loca;ly on the shipyard
files, to the extent that you recall, that was not filed
or otherwise sent to somebody?

A I can't say>anything to that. I don't recall
really.

Q | Do you generally keep hard copy, paper,
handwritten notes about matters you‘re-working on or do

you keep notes on the computer in some sort of a note

system?

A I write it on a block-of paper. I keep notes
like that.

Q And --

A Butrfhen I throw them away. I don't have-any
historical notes. I mean, it's --

Q Is there anyone outside of the Regional Board

offices that may be holding, or that you know is holding

Peterson Reporting, Video & Litigation Services
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any of your records related to the Shipyard Sediment

Site?
A No.
0 Are you aware that certain parties to this CAO

DTR proceeding, including the Cleanup Team, ha#g been

involve in mediation sessions over the years?

A Yes.

Q Did you participate in any of those mediation
sessions?

A One.

Q Do you understand that all of the
communicétioné made in the context of that mediation are
confidential?

A Yes.

Q And do you understand that being so, that you
are ﬁot to disclose the contents of those communications
at this deposition here today?

A I‘understand‘that;

Q Just talk generally.about your background.‘

Coﬁld you describe any formal education that
you have beybnd high school.

A I haﬁe a Bachelor of Arts in philosophy from
fhé University of Oregon and a Bachelor of Science in
civil engineering from the University of Tennessee.

Q What were the years for those two degrees?
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A The first one, the'philosdphy, 1989. The
second oné, engineering, 1998.

Q Did you‘také any other courses or instruction
after high school other than those two degrees that you
referenced?

A The State offers training, aﬁd so I've done
some training.

Q I'1ll limit it to courses or instruction related
to your work at the Regional Board. |

A Well, if the training, I mean, that's related

to Regional Board work, certainly.

Q Do you have any other professional
certifications?

A I don't.

Q Are you a member of any professional societies

related to your work at the Regional Board?

A I think all my memberships have expired.
Q Could you describe for us your work experience
following -- well,.there appears to be a gap between

your two degrees, so could you describe your work
eﬁperiencé following your philosophy B.A. in '89.
A Yeah;"Sure. _
MR. CARRIGAN: This will be interesting.
THE WITNESS: Well, there wasn't as big of a

demand for philosophers as there is now. So I --1I
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worked wateriné plants. I started my own housecleaning
business. And then I got tired of that and decided to
travel the world on.my bicycle. And did that for a
number of years and ended up in Switzerland where I --
I'm a Swiss citizen and an American citizen ﬁhrough my
mom.

I worked as a carpenter. I worked as a mailman

up in the Swiss Alps for about a year. I taught

English, and then I realized that if I was going to get

- married and have some kids,'I need to go back to school.

So I -- I pursued civi; engineering because I
wanted to aétually do something with all of these great
ideas I had in my‘head. And was able to complete that.

And then in -- after I got that degree, I
wanted to come live somewhere sunny and went -- looked
for jobs here in San Diego. Got a job in private
development with Boyle Engineering and worked'for, amohg
other things, the Marriott, bisney, Universal Studios
doing various private development-type projecfs.

Q Through Boyle Engiﬁeering?-
A -Through Boylé Engineering.

And éot into regulatory éonsulting, and found
that my liking was foi the environmental laws and
started looking to get a job somewhere in an

environmental field, and the position at the Regional
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" my professional licensure. That was covered through our

Board came up,rand I was fortunate enough to get it.
Q When did you get involved with the regulatory
consulting work? |

A Probably around 2000 or so. It was a couple

_yéars after I started in private.

Q And who was that with?

A Boyle, but then also URS, who I was with just
prior to coming to the Regional Board.

Q What were your job titles at Boyle and URS?

A I was a project manager, although'I didn't have L

technical assistant, but I managed the projects.

>Q Were you working on water resource issues?

A Yeah. Boyle had a very large public utilities
clientelé) Olivenhain Water District, et cetera, so I
became familiar with reservoirs and infrastructure.

Q What year did you begin with-the Regional Board
and in what capacity?

A I think it was in 2001. And I came in as a
water resource control engineer. That's the title I
have now. They put me in the NPDES Municipal Discharge
Unit, because I had experience wo;king with cities and
agenciés and knew how the system worked. And they were
lacking that, I guess.

Q Are you still employed by the Regional Board in
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tﬁat position?'

A No. I stayed there for about three years, and
then for the next five, I have been working in the TMDL
Unit for Totél Maximum Daily Loadsf I've done that for
five years and just now have been transférred to thé
Landfills and WDR unit for Waste Discharge Requirement
Unit.

Q ' For those first three years as the water
resource control engineer, Yoﬁ said it was -- it
involved the NPDES permits. What sort of work were you ‘
doing during that time? |

A Regulating the Cities and Counties to ensure
that they complied with the requirements of their NPDES
permits.

Q  Did that involve inspection, sampling, testing,

that sort of thing?.

A It involved inspections, a lot of outreach and

presentations, inspections of construction sites,

- mainly, but also going over City's and County's internal

records to see if they were meeting éompliance.

Q Were you invoived at all in the issuing of
notices of viélations due to dischargers?

A Yes, to the -- quite a few construction sites.
And also I recall the City of San Diego for violations

of their constructibn sites. Probably quite a few
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Cities recéive& notiées of violation.

Q So if that was for three years, was it more or
less 2004 when you moved from that caéacity to the TMDL
unit? - '

A Yeah,'I think that's the right year.

Q And if you could just give us an overview of
what your duties and responsibilities have been in fhe
TMDL unit of the Regional ﬁoard for the last five years.

A TMDLs are the development of a program for
impaired water bodies. We identify a water body that's
impaired for pollutants and then we détermine how much
of that pollutant can actually go into the water body
without impairing it.

Dilufion is the solution. That's kind of a
coﬁmoh phrase, but water bodies have pollutants in them,
but it's only at a certain level that théy become
detrimental to what is our mission.

Once they're identified, we -- we set a limit
to that pollutant so thaf it ——-the impaiiment will be
reduced and go away.

bAnd then we identify the major diséhargers of
that pollutanf, and then we assign reductions that those
diéchafgers need to meet -- to meet so that the
pollutant doesn't affect the water body anymore.

Q- Have you worked on -- if you could, list the
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major TMDL proﬂects that yoﬁ‘ve worked on in San Diego
County.
| A I worked on the Chollas Creek Metals TMDL.
| I worked on fhe Region-Wide Bacteria Team TMDL.
And most recently I've been workiﬁg on the Los
Penasquitos Lagoon Sediment TMDL and the Tijuana River
Trash and Sediment TMDLs. | |
Q What's your roie in the Los Penasquitos and the
Tijuana TMDLs, as far as sediment issues?

. : - |
A I -- I am the lead, but as of October 1lst, I '
‘ \

won't be the lead. But let's say I was the lead -- I am i

\
the lead -- for developing the TMDL and for -- for ' b
ensuring that it -- it meets both our requirements and

Federal requirements and thaﬁ it's technically and
scientifically sound. | |

Q What are the contaminants at issue in the Los
Penasquitos TMDL? | |

A Sediment.

Q Sediment is the contaminant?
A Is the contaminant, yes.
Q And same question with respect to the

Tijuana TMDL.
A It -- for Tijuana jit's sediment and trash. Not
to say that there aren't many other pollutants, but we

have to address them one at a time, and these are the
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ones that we é&dressed.

Q While you've been with the Regional Boafd, havev
you been involved in any other cleanup projects in
San Diego Bay aside from the shipyard matter?

A No.

Q And I believe you indicated earlier that you
have not been deposed before; is that cofrect?

A Right.

Q Have you ever provided testimony at trial?

‘A No. Well, in my divorce, but that's not
relevant.

Q I agree.-r

Have you provided any testimony in an

administrative matter such as the one currently pending
in the shipyard matter? - |

A We have board hearings, and so we -- I've
provided presentations at board hearings and testimony
to the Board based on their qugstions.

Q And which mattefs did you provide that

testimony?
A Chollas Creek Metals TMDL.‘_Bacteria TMDIL..
Q In either of those two administrative

proceedings that you just referenced, did you testify as

an expert witness?

A No, not as far as I know.
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'Q Have you ever prepared an expert report?

A No.

‘Q In this Shipyard Sediment Site proceeding, are
you aware that you're designated as a ﬁitness by the

Cleanup Team?

A Yes.

Q Do you know what capacity you're designated as?
A No.

Q vAré‘you aware that you're designated as a

potential expert?

A I wasn't until now.

Q I want to mark as the Tobler Exhibit 301 the
San Diego Water Board Cleanup Team's Witness |
Designatioh.

(Tobler Exhibit 301 was mafked.)
BY MR. DART:

Q Mr. Toblef,.do you see your name on
Exhibit 3012

A I do.

Q And could you read the second—té—last and
third-to-last paragraphs on Page 2, let me know when
you're done? |

A Sure.

"Each of the" --

" MR. CARRIGAN: 7You can just read it to
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yourself. He ﬁay have a question about it.
THE WITNESS: Okay.
Okay.

BY MR. DART:

Q Is it correct, as stated in this document, that
you've agreed to testify at the hearing in this Shipyard
Sediment Site mattei? |

A I agree.

Q Do you intend to offer expert opinion in the
scope of your expertise at the hearing?

A Yes.

Q What is youf anticipafed subjectvmatter of your
expert opinion? -

A  That I'll be asked questions about what
portions of the DTR that I contributed to.

Q We'll talk about those sectiqns in just a
minute. | | |

I want to go over just a list of topics that
you may or mayAnot consider yourself to be ah expert in,
éhd ijust want your assessment as to whether you
consider yourself an expert in that field. Okay?

A Okay; - |

Q Do yéu consider yoqrself to be an expert in the
field of marine ecology? |

A No.
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Q  Same éuestion witﬁ respect to sediment
toxicology. |

A No.

Q Same question with respect to environmental
chemistry. | |

- A No.

Q ‘Do ydu consider yourself to be an expert in the

field of ecotoxicology?

A No.

Q Same question with respect to ecological risk
assessment. |

A No.

Q Same question with respect to human toxicology.

A No.

Q | Do.you consider yourself to be an expert in the

field of human health risk assessment?

A No.

Q Same question with respect to economic
feasibility of sediment rémediation.

A No.

Q Same question with respect to the field of
fechnologicalAfeasibility of sediment rémediation;

A No.

Q Do you consider yourself to be an expert in the

field of biocaccumulation?
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A No.

Q Same question with réspect to remedial design.

A No.

Q Finally, same question with respect to remedial
monitoring. |

A No.

Q What field, if any, do you consider yourself to

be an éxpert in?
| A Construction. Construction management.
Regulatory requirements.

Q ﬁhat sort‘of regul;tory requirements?

A For TMDLs and for NPDES permittees. CEQA.

Q Did you utilize any of those fields of
expertise in connection with your work at the Regional
Board on the shipyard sediment mattex?

| A No.

Q Not on TMDLs?

A The portion of the DTR that I worked on was not
related to TMDLs. |

MR. TRACY: O fér 1.

MR. CARRIGAN: Are you going to count?

It's>okay. YSu're doing great. You're doing
great. You're doing just fine. |

THE WITNESS: Telling-the truﬁh.

MR. DART: You are. Inside Jjoke.
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MR. TRACY: I was just making a joke with
Mr.lcarrigan; Has nothing to do with your testimony,
sir.

THE WITNESS: It's all good.

BY MR. DART: |
Q Have you authored any publications in the
fields of'regﬁlatory requirements including but not

limited to TMDLs and NPDES and/or CEQA?

A No.
" Q Have you lectured in any of those fields?
A I've given presentations on requirements.

Lectured to me sounds as if it's an academic setting.
It wasn't that it was just part of my job to explain the
regulatory requirements to the various dischargers.

Q So the audience was -- were dischargers, and it
was in connection with a Regional Board proceeding?

A Not with a proceeding in particular. For
example, when I was working with the Cities and Counties
on their éénstruction -- on their requiremenfs reiating
to,constfuction, I gave presentations to all of thé‘
Citieé and Counties to explain our requirements.A

Also;'I've done the same with TMDLs which also
requires‘CEQA.v So I typically do explain what is
actually required. That's part of what we do is

outreach.
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Q And has your expertise in those subsets of
regulatory requirement, has your expertise been

developed while you've been working at the Regional

Board?
A Yes. ' _ | o
Q Are you a member of any environmental |
organization? |
A I'm sorry, let me back up.
Q Sure.

A I came to the Regional Board with a lot of
construction experience. So those portiéns weren't
learned on the job with the Regional Board.

Aﬁd I didn't hear your last question. Sorry.

Q Just to clarify, on. top of your clarification,
your expertise, what I was referring to were what I
thought you had testified to as you conéider.yourself an
expert in the field of regulatory requirements and
within that field subsets related to TMDLs, NPDES and
CEQA. |

A Right.

Q And that expertise has been developed while
you've been af the Regional Board for eight or nine
years now?

A Yes. -

Q The question I was then asking, are you a
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member of any énvironmental organizations®?

A No.

Q Have you ever worked for or consulted with an
environmental group? _

A With my philosobhy degree in hand, I worked for
OSPER, which is Oregon environmental groﬁp something or
other. I can't even quite recall thebname. But it was
OSPER. I worked for avfew weeks going door to door
advocating for the spotted owl or something like that,
sd -- but that was, you know, years ongoing. .

Q In connection with your work at the Regional

_Board, the expertise that you've developed there, have

you consulted or worked --

A No.

Q -- for any environmental groups in terms of
those, that expertise?

A No.

Q@  Let's talk about your role on the Cleanup Team
in connection with the shipyard matter. Okajf

A Okay .

Q When were you a?poihted to the Cleanup Team in
this matter?

A 2004. It was my first assignmeht when I came

to the TMDL group. No, it wasn't the first. It was the

second, but we have many assignments. My first was to
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start with Choilas Metals TMDL, but quickly all our
efforts got absorbed by the-shipyard effort.

Q So you began working on the Chbllas Metals
TMDL. Then yQu were appointed to the shipyard sediment

Cleanup Team, and your work became a part of the

- shipyard matter.

Was>that your testimony?

A Right. And I believe that was even before it
broke into'Cleanﬁp.and Advisory Team.

Q Do you know why you were appointed to the
Cleanup Teém? |

A They needéd somebody to go through 130 feet of
records. | o ' !

Q What were those records related to?

A All of the historical files that the Regional
Board had in its record room concerning all of the
dischargers in this matter.

Q I thiﬁk you said it earlier, but let me just

confirm it: Are you currently a member of the Cleanup

Team?
A  Yes.
Q Has there been any period of time since you

were appointed until today that you were not a member of
the Cleanup Team?

A No.
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Q So yoﬁ've been at the Regional Board
consecutively-for that entire period?

A Yes. |

Q So going back to what you mentioned about the

130 feet of records, if you could just describe in a

- thumbnail sketch, if you could, what your contributions

were to the development of the CAO and DTR, and then
we'll perhaps go into it in a little more detail.

A  Okay. In the DTR, there are sections for each
one of the dischargers that outlines fhe requirement for
the evidence that we can use and all fhe evidénce that
we were able to put together, I was able to find.

And I did this fo? all of the parties that are
involved, with the exception of the Port, which at the
fime wasn't considered a discharger, as I recall.

Q Can you tell me again when the last time yoﬁ
worked on the shipyard sediment maﬁter, when that date
was, approximately? ‘

A 2006 or 2007 was when I c§mpleted all of the
evidentiary investigation and then one time after that
for_mediation.

Q CoI waht to go through some other topics that
relate to the CAO DTR and just ask you if you've had any
involvement in that section. Just to tie off‘some of

the other topics that I will cover. Okay?
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A Sure.
Q In connection with any iteration of the CAO or

DTR, I believe you testified about the evidehtiary

investigation, but did you have any involvement in

determining who would be listed as a person.responsible?
A I-héd a voice in that, yes.
Q We'll come back to any of thesé topics. We'll
go through the list first. Okay?

And so.you -- based on your testimony, is it
correct to say that you had involvement in -- ﬁell, let
me back up.

You télked about the -- reviewing the evidence
and the investigation. Did you have any involvement in
the actual drafting of the sections related to any
partiéular party? |

A Yes, I drafted them.

T Q And is it correct that all parties -- you
drafted the sections for all pérties except for the
Port?

A Right!

Q What about Star & Crescent? -

A That;s not familiar to me.

Q And I can represent to you that they weré added
in a recent versionrof the DTR that may have been ' 7

subsequent to your involvement.
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It must have been.

So you drafted the sections of -- involving
BAE?
A Yesﬁ‘
Q NASSCO? }
A Yes. “
0  And City of San Diego?
A Yes.
Q Campbell Industries?
A Yes. There are a couple names, as I recall.
Q@  MARCO/Campbell? |
A Yeah. Yeah.
Q Chevron?
A . Yes.
Q BP?
A Yes.
Q SDG&E?
A Yes.
Q And the Navy?
A Yeah.
Q Moving to the next topic. _Did you have any
involvement -- in connection with any iteration of the

CAO DTR, did you have any involvement with the Aquatic

Life Impairment Analysis?

A

No.
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Q Same question with respect to the --

A Let me answer that a little more clearly.
Q Sure.

A I saw a couple presentations, preparatory

presentatibns, but it's not my field of expertise and --

but that was my involvement. I saw them.

Q You didn't contribute to the analyses that are
set forth?
A No.

Q And that's going to be the scope of my

. questions as to ﬁhether you --

A Okay.

Q -- contributed to the analysis set forth, not

whether you had viewed or become familiar with it
through some other way.

A Okay.

Q In connection with any iteration of the CAO or.

DTR, did you have any involvement with the selection of

the sediment quality reference stations?
A No.’ |
Q Same question with respect to the Aquatic
Dependent Wildlife Impairment Analysis.
‘A No.
- Q Same question with respect to the Aquatic

Dependent Wildlife Risk Assessment.
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A No.

Q Same question with respect to the
Impairment Analysis.

A No.

Q Did you have any'involvementAwith

Health Risk Assessment?

Human Health

the Human

A No.
Q Same question with respect to the Technological
Feaé’ibilitj Analysis. |
A No.
.Q Same questioﬁ with respéct to the Economic
Féasibility Analysis.
| A  No.
Q Did you have any involvement in the alternative
cleanup level?
A  No.
Q Same question with respect to the Proposed
Remedial Footprint.
A No.
Q Same question with respect to the Preliminary
Remedial ﬁésign,
A No.
Q Did you have any involvement with iespect to

the Remedial Monitoring Erogram?

A No.
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Q And same question with respect to the Remedial
Action Implementation Schedule.
A No.

Q As part of your work into the -- reviewing the

evidence and the drafting of the actual historical

allegations against the various parties, did anyone

assist you in that work?

A No.

Q The whole 130 feet of records was on your
shoulders?

A Yes. Threé times.

Q What do you mean by three times?

A I was instructed to look for specific things, I

can't even recall -- I was instructed to look for

violations thé first time, which I did.

Q Violations of?

A Anything possible, NPDES permits or basin plan
prohibiticn violationmns.

Q Who instructed you to look for those?

A My supervisor.

Q@  And who was that at the time?

A Craig Carlisle.

Q What other instructions were you.given in terms
with -- in connection with your work regarding the

allegations against the parties?
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A That was it.

Q And going back, can you explain again what you
mean by three times?

A Yeah. I just -- I can't recall exactly why I

went back three times, but there was -- it was because

after they reviewed what I found, they wanted something

more specific to it, like the date or the -1 had
missed something in the review. And probably partly my
fault in lack of foresight, I would say. So it -- it
ended up thét I ended up doing it three times, and I
know thét number. |

Q Were you submitting draft sections or draft
findiﬁgs in between each of those reviews?

A Yes.

Q As to each of the parties that we talked about?

A Yes. o | '

Qv Who else other than Craig Carlisle, if anybody,-
wouldvprovide you comments in reSponSe to your draft
sectiops or findings?

A David Barker also did.

Q How were‘those coﬁments provided to you?

A In a meeting after they had had a chance to

review what I gave them and after consideration of all

that was said in the meeting, they asked for other more

specific things. And I went back and started over.
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Q You would go back and look at the same body of

records?
A Right.
Q Did you consult with anyone else outside of the

Regional Board in connection with your investigation
into the factual and historical allegations?

A No.

Q And you think that work concluded sometime in
2006 or 2007.

A Right.

- Q We'll talk about particﬁlar parties, I imagine,
or at least I ﬁill, as to at least one or two and other
counsel might want to talk about their sections. We'll
come back to that in a few minutes. |

Let me just ask you about a couple other issues

in terms of whether or not you were involved in certain

issues. Okay?
A Okay .
Q Is it correct to say that you were involved in

the deVelopment-of the Chollas Creek TMDL for copper,
lead and zinc? A

Yes.

What about the Chollas Creek TMDL.for diazinon?

No.

© ¥ 0O P

Were you involved in the Chollas Creek TMDL for
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the mouth of Chollas Creek?

A No.

Q What was your role in connection with the
Chollas Creek TMDL for metals?

A I assumed that TMDL as lead at roughly the
halfway point. I replaced one of my colleagues. He

moved out of the unit. I moved into it, and I took over

for him and finished it. -

'Q Who was that colleague?

A James Smith. He's now currently our assistan£
executive officér. | | A

Q Is that the Jaﬁes Smith that's a member of the
Advisory Team? |

| A . Yes.

Q Was yoﬁr work on that TMDL in the TMDL unit as
ggposed to the other qnit that Mrs. Gorham was involved
in?

A We were in the same unit, but that uhit‘did
both TMDLs and shipyard work. So most of us'werevdoing
TMDLs and worked on the shipyard. I -- after I finished
the Chollas Creek Metals TMDL, then my sole-foéus became
the evidentiary investigatién.

Q When was the Chollas Creek TMDL for metals
finished?

YA 2005 is an estimate.
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Q Were you involved in the development of the
administrative record for the shipyard sediment matter?

A Any document that I produced that's included in

‘the DTR goes into the administrative record, but I

wasn't a part of putting the administrative record
together. That is generally assigned to one person for
its management.

Q Is that 130 feet that you referenced, was that
the administrative record at the time?

A No. I'm sure it included that, but also many
other documents, including referéncé materials, I would
assume.

Q . Who was the person responsiﬁle for compiling
and de&eloping the administrative record?

A I'd have to‘guess. I don't know. I could
probably give you a gqod guess.

MR. CARRIGAN: You don't have to guess.

MR. DART: That's true.

MR. CARRIGAﬁ: If you can -- if you have an
idea or you want to give your testimony, we can qualify
it. You may believe it's someone, but don't take a
guess.

BY MR. DART:
Q We're entitled to your best estimate. For

example, I could ask YOu what is the length of this
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table, and you could give me your best estimate by
visualizing it, but if I asked you what is the length of
the table at my house, that would be a guess because
you've never seen it. You don't know if I even have a
table at my house. That's kind of the distinction we
generally use.

So you're free to qualify, as your counsel
advised you, any answer you like, but we're entitled to
your best estimate if you héve one. Okay? |

A It was probably Tom Alo. He started it. And I
assumed that he wa$ working on if at the time.

Q So did you have any decision-making authority
in terms of what was placed into the administrative
record apd what wasn't?

A No. .

Q " Did you say that any 6f the materia;s that you -
used or worked with were put into the administrative
record?

A I'm sure that that evidentiary investigation
that I did, the DTR in its earlier iteration got into

the administrative record. I'm sure that happened.

Q I have a binder of documents I just want to
show you. It's one example here. I'm not-going to mark
. it as an ‘exhibit, but it's an e-mail. It's -- the

administrative record number is SAR 068177, and it looks
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like an e-mail from Mike Chee to Tom Alo, back in 2002,
and at the top it has your name, which to me indicates
that you printed the e-mail.

A - Yeah, I probabiy.did print it.

Q So if that was -- assuming that's the case, do
you know how or why an e—maii fhat appears not to be to
or from you could be printed by you and end up in the
administrative record?

A From time to time, as I récall, we were asked
to print out any and éll information that we hadvon the
shipyards. I'm sure that's the feason why I printed it
out. I saw it as a -- an e-mail I had about the
shipyards, and I-pﬁinted it out and handed it.

Q Did you review anybody else's e-mail
communications that you were not copied on in connection
with determining whether it was in or out of the
administrative record?

A No. _

Q@  So although it may not appear from that, you
think that the only e-mails you would have printed and
put into the administrative record are ones that you
sent or received?

A Can.you repeat that again?

Q I'm trying to-confirm whether or not you

reviewed anybody else's e-mails that you were not copied
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on.

A "No. I didn't review anybody else's e-mails,
only -- only from my machine. |

And actually, looking at this sticker here, the

file number stickei that's on there, I made those file
number stickers, and so this was a part of the filing
process. I filed stuff, but I didn't assemble the |
administrative record. That musf have been done'by
somebody else;_

(o] Could I have that back, please.

A Yeah.: o

Q Did you have any -- do you h&ve any experience
with striking or removing anything from the
adﬁinistrative record?

A No.

Q Are you aware of any circumstances whereby

anyone else at the Board struck or removed things from

- the administrative record in the shipyard sediment

matter?
A No.
Q Are you familiar with the Advisory Team in this

shipyard sediment CAO proceeding?
A I'm familiar, yes.
Q Are you familiar with their purpoSe?

A Yes.
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Q What is your understanding.of their purpose?

A To -—- I have to admit I dqn'f know all their
purposes, but the one that I do know ofiis that tﬁey are
there to advise the executive officer and the Board of
all legal and regulatory requirements that relate to
this proceeding. 7 |

Q Are you aware of the prohibition on ex parte
communications between the Adﬁisory Team and the Cleanup
Team meﬁbers?

A Yes.

Q Have you had any such e# parte communications
with a member of the Advisory.Team?

A No.

Q We've been going about an hour and 15 minutes
now. If it's ail right with you, we'd like to take a

short b:eak.

A Sure.
Q Say ten minutes or so?
A Sure.

MR. DART: »Go off the record.

(A recess was taken.)

~ BY MR. DART: -

Q Mr. Tobler, I have had the reporter put in
front of you two Master exhibits. Master Exhibit 1 is

the most recent version of the CAO, and Master
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Exhibit 2 is the most version of the DTR.
Do you have those in front of you?

A Yes, I do.

Q And‘I want to talk about some of the factual
and historical allegations related to BAE Systems.

Could you please turn to Page 3-2 of the DTR.
A Okay. |

Q And I recognize ﬁhat I believe you said you
haveh’t workéd on this in a few years.and that you
drafted these sections for prior versions. Sb for each
of these =-- each sectién we talkAabout, if you‘take a
scan over it, and if you think that it includes material
you didn't ﬁork on, would you please let me know?

A If it —-

Q If —-

A To clarify --

Q If it includes new sections or new informatién
that you did not author, could you please let me know?
Okay"?

A Okay. I will take a minute here, I guess.

AQ Let's juSt start with the 3. -- 3.1 in the BAE
section, the facility description.

Did you draft that section?

A Yes, I did.

What did you look at or what did you review to
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come up with the factual information contained in

Section 3.3.17

A

The information we had in our files and for the

most recent stuff, I also did an Internet search.

0

'What information did you have in your files

that reflected this facility descriptibn?

A

Address. Perhaps the acreage.

It's hard for me to be specific, but I do know

that the two sources that I did look at wefe'what we had

in the files.

And then I also went on the Internet to the

various dischérgers' websites. Most of them had them,

as I recall. And so for things like facility acreage,

may have looked at the Internet, the most

up-to-date-type thing.

Q

Did you interview anyone in connection with

drafting Section 3.3.1?

A

Q

No.

Did you receive any objections from BAE or

other parties related to this factual section?

A

to time.

No.

MS. TRACY: Objection; vague and ambiguous as

BY MR. DART:

Q

Your answer was what?
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No.
Did you visit BAE's facility?
Yes.

When was that?

» 0 P O B

We went -- when I say "we," me and not exactly
sure who, but it was a group of people involved in this,

and we were given a couple of tours, as I recall, maybe

-one or two during those years that I worked on this.

Q Was that tour in connection with your
investigation in drafting of these factual sections?

A fes. |

Q Who gave you the tour, if you recall?

A I think it was NASSCO. I can't recall
specifically, but I remember going to NASSCO and having
someone show us the facilities that were closest to the
waterfront, like BAE.

And at the end, I think it was like a mutual
type of tour, but also then we went and saw Chevron and
BP and SDG&E as -- with represeﬁtatives from them; I
don't recall the Navy tour. But that's -- that's what
ﬁe,did.

Q With respect to the next three sections of the
BAE portion, 3.3.2, Activities Conducted by BAE Systems,

3.3.3, Materials Used by BAE Systems, and 3;3;4, Waste

Generated by BAE Systems, could you scan over those and
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let me know if you drafted those sections.

A Yes, I did.

Q Where did you get your information used in
order to draft these sections?

A From the files.

Q Do you recall what documents this information
was sourced from in the‘file?

A "No, I don't.

Q . Do you recall, in general, what type of
documents they were sourced from?
| A Past inspection reports'or reports that the
various entities had provided té us.

Q Other than reports provided by -- other than --

strike that.

And other than any documents pfovided by BAE
Systems, did you do anything to independently verify the
information contained in the other reports you
referenced?

A Can you ask the question again, please.

Q Yeah. My qﬁestion is with respect to those
thiee sections, did you rely solely on the documenfs
that you feviewed, or did you do anything to
independently verify the information that you reviewed?

A I didn't independently verify anything further.

I assumed that all the documentation in the files were

Peterson Reporting, Video & Litigation Services
| 53



10
11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

legitimate.

Q And accurate?
A Yes.
Q Did you interview anybody to compile any

portion of the information reflected in Sections 3.3.3

through 3.3. -- I'm sorry, 3.3.1 through 3.3.4°?
A No.
Q In terms of those sections where it references

activities conducted by BAE and materials.ueed by BAE
and waste generated by BAE, did you undertake any
analysis with fespect to any differences between
Southwest Marine's activities,'materiais, and wastes

versus those of BAE Systems?

A No.

Q Would youAassume that their pfactices were
consistent? |

A I was instructed by my supervisors that I was

to conduct the investigation for all the activities that
historically haépened at the site. So I didn't
differentiate between who actually owned it during what
times.

Q Is that response -- are you referencing the
historical activities at the site by BAE Systems and its
predecessor --

A Yes.
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Q --- Southwest Marine?

A Yes.

Q Who was your supervisor that gave that
instruction?

A Craig Carlisle.

o) Can I direct your attention to Pagé 3—6.'-It's
Section 3.3.5. Do you‘see the first line where it says,
"San Diego Water Board inspecﬁors observed" and then it
describes an observation.

'A | Uh-huh. Yes.

Q Did you take —- strike-thét.

Did you talk to those San Diego Water Board
inspectors regarding that information?

A No, I didn't.

Q Is that information reflected in documents?

A‘ Yes. |

Q And did you.take that information at face

A Yes.

Q With respectvfo Section 3.3.5 and its.three
subsections regarding inspections and sampling, did you
inquire if BAE Systems had any objection to thé
inforﬁationrreflected there?

A No.

Q Did you receive any objection from BAE
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reéardiﬁg that information?

A I don't recall. I don't think so.

| Actually I never saw.any oﬁjectibn to any of
this, so I wouid‘say no.

Q Dd you know if BAE had objections to those
factual assertions under Section 3.3.57

MR. CARRIGAN: Calls for speculatibn. Lacks
foundation. |

You can answer if you knoﬁ5

THE WITNESS:  I forgot what he asked.

MR. CARRIGAN: Okay. Gélahead.
BY MR. DART:

Q My question was, other than receiving any
objections or making any inquiriésAof BAE, did you
otherwise become aware that BAE had any objéction to
these factual sections?

A No. |

Q Can I direct ydur attention to Page 3. —- I'm
éorry, 3—8( the‘Table 3-1 that is broken into sectioﬁs.

Do YOu see that? |

A Yes, i do.

Q Do yoﬁvreéall what>the source of that
inférmation is?

A No, I don't. Not specifically. In fact, this

table doesn't look familiar to me. It may have been
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added later, and I can probably -- your‘last couple
questions on the inspections and sémpling, the 3.3.5.1
through 3.3.5.3 don't seem very familiar totme either.
They may have‘been added subsequently.

Some of this looks very familiar. Or somewhat

- familiar. This just doesn't. I'm sorry.

Q I appreciate that. That's okay.

I direct your attention to Page 3-19,

Section 3.6 entitled "BAE Systems Waste Discharges."

- Do you see that?

A ‘Yes, i do.

Q@  Did you draft the information above the table
on that page? |

A I'm fairly sure I did, yes.

Q With respect to that information under
Seétion 3.6 and above the table, did you do anythihg to
independently verify the information contained there?

A I'm not clear what you meép by "independently
verify." If you mean verify, did I find these --
evidence of it in the files, yes. I don't know how I
could --

Q Assuming that'srthe case, you found that
information in the file or in the records, did you‘do
anything to indépendently verify the information outside

of the records; for example, interview anyone?
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A No, I -- that was it. I found it in the

records.
Q And you took those records at face value?
A Yes.

Q Did you prepare the table that's reflected in
3-4 that goes over the next several pages?

A Yes, i did.

Q Again with respect to the information reflected
in the Table 3-4, does that information come from the
records that you reviewed?

nA Yes.

Q And did you accept that information at face

A Yes, I did..

Q When you said that you accepted that
information at face value for the table referenced, is
it‘correct, then, that you did not do anything to
determine whether or not those discharges were from
sources other thén from BAE?‘

- A One more time with the questioh, please.A

Q  The information reflected in Table 3-4,

BAE Systems Discharges, I believe you indicated that you
accepfed the information contained in the records you
reviewed; is ﬁhat correct?

A Right.
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Q So am T éorrect in concluding that you did not
do anything to determine whether those discharges were
from a source other than from BAE?

A The records I've reviewed were specific to BAE.
They weré inspection reports or documentation of citizen
complaints or BAE's own reports that were submitted to
us.

So I -- beyond taking those at face value, I

‘didn't look to verify any of those documents any

further.
Q Do you know whether the discharges that are
listed in that table -- let me back up.

Do you see in the Source column where it
indicates BAE Spill Report, for éxample_in Table 3-67

A Yes.

Q Do you know whether those spill reports require
the identification of the soﬁrce of the discharge?

A I don't know if they're reqﬁired, but some of
them may have tﬁat information in there. »

‘Q' Would you agree that those spill repofts
reflect discharges at BAE's facility, but don't identify
the source of the discharge?

| MsS. TRACY: Objection. The document -- the
spill reports received in the DTR and the administrafive

record and the document speaks for itself.
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MR. CARRIGAN: I'm going to Jjoin.
MS. NICHOLS: Join.

BY MR. DART:

o} You can answer.

A Please ask it agéin.

Q Can you réad the question back, please{

A I'm new to these proceedings and I'm lis£ening

to everyéne;
Q I understand. We'll have the question read
back. _‘
.MR. LEDGER: To avoid tﬁe cacophony of joins)

can we have a stipulation that an objection by one is an

robjection by all? 1Is everybody agreeable to that?

MS. TRACY: So stipulated.

MR. CARRIGAN: Yeah, I will stipulate to that.

MS. NICHOLS: So stipulated.

MR. CARLIN: So stipulated.

MR. TRACY: No, I'm not going to stipulate to.
that. .

MR. CARRIGAN: So we'll just join if Mike
objects we'll -- | |

MS. NICHOLS: For this deposition. My
stipulation is for'fhis deposition.

MR. CARRIGAN: Yeah, I agree. Limit it to this

deposition.
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MR. TRACY: All riéht. For this deposition I
agree.
| MR. LEDGER: Yes.

MR. CARRIGAN: So here we go. That was just
all talking again. She will read back the question.
Listen carefully and then reSpond.

| (The pending'question was read.)

THE WITNESS: Not necessarily.

BY MR. DART:

Q What is that response based upon?
A Because typically in the spill report, it does
say where it came from. I don't know if that's a

requirement, but frequently it does say where it came

from.

Q When‘you say where it comes from, what do you
mean?

A As an example, a half a cup of paint was

dropped into the bay. 1It's BAE's'spill report. It
happened on BAE's property. It happened to someone who
spilled the paint on BAE's prbperty. So the assumption

there is that it came from BAE.

Q That's an assumption?’
A That's an assumption.
Q Does that assumption exclude the possibility of

other operators discharging on BAE's facility?
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MR. CARRIGAN: I want to make the
document-speaks-for-itself objection ﬁith reépect to
each and every one of the reports discussed.

You can answer.

MR. LEDGER: Overbroad.

THE WITNESS: Could you read that back, please.

kThe pending question was read.)

MS; TRACY:.bI'd also like to object as vague
aﬁd ambiguous as to time.

THE WITNESS; One more time, please.

(The pending question wés read.)

THE WITNESS: Within the realm of possibility,
no, it doesn't exclude that. Anything is possible, I
suppose.

BY MR. DART:.
Q Are yéu familiar with the requirements of the
spill reports that we've been talking about?

MS. TRACY: Objection; vague and'ambiguous.

‘THE WITNESS: I did not review.the specific

requirements of what spill reports are supposed to

-.contain, no.

Depending upon which permit they're operating
under, and there were a number of permits that they were

operating under, those requiremenﬁs may or may not

-chénge.
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BY MR. DART:

Q Do you know whether the spill reports reflected
in Table 3-6 tﬁat have dates, required BAE to identify
only the facility as a source or the actual operator as
the source? |

MS. TRACY: Objection; vague and ambiguous and
overbroad as to time. The discharge reports in-
Table 3-6vbegin March of '98 through November of 2002.

THE WITNESS: Could you read it back one more
time, please.

(The pending question wés read.)

THE WiTNESS: No, I don't know.

MR. TRACY: I'm sorry, what was the answer?

(Answer iead.)

MR. DART: I don't have any further questions

at this time. I'm going to reserve my rights to ask

‘'some follow-up questions after other attorneys have had.

a chance to ask some questions and I've had a chance to
look at my notes.

And I appreciate your time, Mr. Tobler. I'm
going to pass the baton to another attorney, and they

can tell us whether they want to take a break before

they begin.

MR. CARLIN: I'm happy to go next and would

like a five-minute break first, if that's okay.
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THE WITNESS: Sure.
MR. DART: Go off the record.

(A discussion off the record was held.)

EXAMINATION

‘BY MR. CARLIN:

Q Good afternoon, Mr. Tobler. My name is
Jeff Carlin. I represent NASSCO in these proceedings.

You testified this morning that you thought you

had expertise in the regulatory requirement is for TMDL; | !
is that correct?
A Yeﬁ.
Q You also testified that when you had the lead
role in the TMDL for the Penasquitds and Tijuana TMDLs,
your job, in broad terms, was to ensure that the TMDLs
were -technically and scientifically sound? |
A Yes.
Q ~ And you indicated that you. took over in a lead
role for the TMDL for metals in Chollas Creek about

halfway through the process?

A Right.
Q Do you recall what year that was?
A 2004.

Q And during your work in a lead role in the TMDL.

for metals, would you agree that your duty was to ensure
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thaf the TMDL was technically and scientifically sound?

A No, not at that point. It was fairly advanced
and éomplete,'énd what remained was for the presentation
to the Regional.Boafd members, we responded to some
public comments just prior to that. But most of the
technicél and scientific foundation for that TMDL had
already been completed, if not all.

Q So what was largely the scope of your lead role
in connection with the TMDL? |

A To respond to the comments that came in from
various entities, including public,'and -- and to adjust
the TMDL accordingly to those comments, if required; and
then to prepare and give a presentation to the Board |
members at the adoption hearing.

And subsequently it gdt adopted, and I then
assembled_the admiﬁistrative récord and Sent that in
completion to Sacramento for their appfoval and dffice_
OAL, Office of Administrative Law Approval,-ﬁhich then
made the TMDL official.

Q When you said you sent it ﬁo Sacramento for
their reviéw, yoﬁ're referring to the Stafe Water Board?

A Yes.

Q We'll come back to the Chollas Creek Metals
TMDL later. ' |

You indicated earlier that you did not do any
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work on the TMDL for the mouth of Chollas Creek?

A That's correct. |

Q Did you do any work related to the mouth of
Chollas Creek TMDLIfor its CEQA review?

A I may have -- let me ask this question. Is -- ;
is the mouth of Chollas bundled together with Switzer
and Palete or is it just separate?v I'm not snreq
because I did do a CEQA review presentation for Switzer
and Paleta. |

Q I can represent to yen that my understanding is
that there have been some presentations of all three of
those creeks bundled together.

A Okay. Well, then it may be the case that, yes,
I did -- I did prepare a CEQA scoping meeting for that
in which I just presented to the interested stakeholders
the general requirements for CEQA and asked for their
input, but after that presentation, I haven't done
anything with it since.

| Q Do you recall when that presentation was?

AA Twe or three yeers ago, it seems.

Q And since that time you've had no further
involvement with the mouth of Chollas Creek TMDL?

A None. In fact, I had very limited
understanding of the TMDL itself. I just came in as

basically the CEQA guy who was soliciting information,
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so..

Q And you've had no personal role in an
assessment of whether or not the implementation of the
mouth of Chollas Creek TMDL might have a significant
environmental impact undef CEQA®? '

A I participated in none of that.

Q I'd like to refer you to Page 1-3 of‘Master
Exhibit 2, which is the DTR.

A Okay .

Q Would you take a look at Fiéure 1-1.  It's
1ébeled>the Shipyard Sediment Aréa.

A Yes.

Q I just wanted to confirm Choilas Creek, it
borders the south end of the Shipyard Sediment Site?

A Yes.

MR. CARRIGAN: You're asking for -

MR. CARLIN: Just trying to providé some
background foundation, Counsel.
BY MR. CARLIN: |

Q And the mouth'of Chollas Creekbcomes out of the
San Diego Bay;‘is tha; correct?

A Correct.

Q And the mouth of Chollas Creek is.bounded‘by a
pier to the north that's labeled Berth 5 and Berth 6 and

also by a pier to the south?
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A That's correct.
Q And in the future if I refer to a NASSCO pier
on the mouth of Chollas Creek, I will be referring to

the pier in this diagrém that slows up'as Berth 5 and

Berth 6.
Does that make sense?
A Yes.
Q Can you tell me what a watershed is generally?
A Sure. A watershed is an aréa that collects

rainfall, is distinctive to itself and drains that
rainfall in various valleys-thatkit contains.

It's a basin, and ultimately -- usually they
discharge, in some cases there's some middle -- or a
high water table in the middle, somewhere in the middle.

In most cases watersheds have an -- an area
where the water flows out of, I guess.

Q Now, in connection with your work on the

Chollas Creek Metals TMDL, I assume you developed some

* familiarity with the Chollas Creek watershed?

A Somewhat.

Q Can you give me sort of a thﬁmbnaillsketch
ove:view of the Chollas Creek watershed. What I'm
looking-for is general characteristics, size and sé
forth. |

A Can't recall quite the size.

Peterson Reporting, Video & Litigation Services
| 68



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

I do recall something like 200,000 people
living within it. It's densely populated.
Has industrial, residential, commercial land

uses within it és well as very small areas of natural

areas. : . ' i
It's a —- it'é quite a densely populated urban
>§atershed.
Q Is it your understanding that the Chollas Creek

watershed is thé largest watershed draining into
San Diego Bay?

A I would probably agree ﬁith it, with what you
said, although I can't say for certain. I didn't -- I'm
not knowledgeable if it's the biggest.or not. But it
seems that's probable, yeah.

Q Do you have an understanding of whether or not
the Chollas C:eek watershed contributes more pollutants
into San Diego Bay than any other watershed?

MR.-CARRIGAN:- Lacks foundation.

MR. LEDGER: Calls for speculafion.

THE WITNESS: I can't say that with certainty,
no.

MR. CARLIN: Mark this as 302.

(Tobler Exhibit 302 was marked.)
BY MR. CARLIN: |

Q We marked as Exhibit 302 a presentation
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entitled "Watershed Monitoring and Modeling in Switzer,

" Chollas and Paleta Creek Watersheds,"" authored by

Kenneth Schiff.

Have you ever seen this document before?

A No, I héven't.

Q Are you familiar with Kenneth Schiff?

A I am.

Q What do you know about Mr. Schiff?

A He has an excellent reputation and that the
Regional Board has worked in partnership with -- with

him and SCCWRP, as we call it, Southern California
Coastal Water Research Project. Has an excellent
reputationL

Q And you're familiar with Mr. Schiff's work

" generally?
A Yes.
Q I'd like to direct you to slide -- it's 31,

including the covgr'page. Unfortunately, again, these
aren't numbered, but show you the page I'm looking for.
It's entitled, "A&erage Annual Pollutant Loads,
1996 through 2005."

A -Okay.

Q Okay.r This is a liét of pollutant loads
measured from '96 through 2005. As you can see at the

top, it represent loads for Chollas, Paleta and Switzer
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Creeks.

If you take a look at copper, on the top left,

would you agree that the pollutant load for Chollas is

greater than for Paleta and Switzer?

MR. CARRIGAN: Objection. The document speaks
for itself. |

MR. CARLIN: Just asking -

MR. CARRIGAN: Are you asking him is that what
the document says?

MR. CARLIN: Just asking him to confirm what
the document says, Counsel.

MR. CARRIGAN: Sure.

THE WITNESS: Yes, that's what the document
says.

BY MR. CARLIN:

Q Okay. If you could take a minute just to look
at the document and go through each of the pollutants, 1
would appreciate it. |

A I already have.

'MR. CARRIGAN: Are you just going to ask him to
confirm what the doqumenﬁ says or do you have a question
for this witness about his own knowledge? |

MR. CARLIN: I'm going to ask him to confirm
what the document says. Thén I'm going to ask a

follow-up question, which I'm entitled to do.
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THE WITNESS: Yeah, I took a look at it.
BY MR. CARLIN:

Q Okay. And if yoﬁ look at it, you will see that
Chollas Creek, the poliutant load is greater than those
for Paleta and Switzer for all but chlordane and PCBs?

MR. CARRIGAN: Same objection.

THE WITNESS: That's what the document says.
And probably also mercury falls within that, because
there's an equai sum'there.
BY MR. CARLIN:

Q And given Mr. Schiff's feputation and his work
that you mentioned earlier, after looking at this
document,lwould you agree that Chollas Creek contributes
more pollutants at léast than Paleta and Switzer?

MR. éARRIGAN: Objection; document speaks for
itself. Calls for sﬁeculation. Lacks foundation. .
(The witness and counsel confer off the
record.)
BY MR. CARLIN:
Q Youlcan still anéwer the question.
MR. CARRIGANQ Yeah, you can answei. You can
answer. |
BY MR. CARLIN:
Q Iﬁ fact, you're required to answer.

A Yes. It -- it looks like from this report, and
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I have no -- no reason at all to suspeét what Ken Schiff
does from this report, it definitely looks 1ikeVChollas
is the major contributor.

Q Based on your work on the Chollas Creek TMDL
for metals, is itryour understanding that pollutanfsr
occur in toxic levels at Chollas Creek? - o

| MR. LEDGER: Objection; vague and ambiguous.

THE WITNESS: Yes. They -- there are toxic
levels of poilutants in Chollas Creek.
BY MR. CARLIN:

Q Do you know which polluﬁants?

. A I know foi certain zinc. That's a ﬁetal.‘ Lead
and copper. And those were all addressed in. the TMDL
that I completed, the Chollas Creek Metals TMDL.

And there wouldn't be a TMDL unless tﬁe levels
were.too high. So I can say that for those three -- I
doh't know if the other pollutants that are listed here
are also impairments in the watershed. I doﬁ‘t know. I
don't-have the -- all the pollutants memorized. I could

find out for you.

Q Now I'd like you to describe for me urban
runoff.
A Urban runoff is a combination of the rain that

falls onto an urban area and the pollutants that rain

collects, but also, it's not just necessarily rain. It
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can also be discharges that come from various entities
that live within that urban environment oversprinkling
lawns, for example, or fire systems frequently get
cleaned and theY're discharged. Although that is
illegal, they just go ahead and diécharge them too.

So any type of water that drains from an urban =

area into a street and gutter or -- and/or into a urban \

creek, all that that water picks up élong the way,

including pollutants and sediment and what, that is

urban discharge.

Q How is urban runoff discharged into Chollas
Creek?
A Through all those mechanisms that I was

describing. Perhaps a more complete description would
be that typically it falls onto any surface area within
an urban environment, flows to the lowest point, which
in an urban environment is typically engineered so that
it captures that flow and can drain it, usually with
gravity, into a collection system, including curbs and
gutters and storm drains; and then usually eventually
into an urban creek,va natural—type‘conveyande systemn,
and from there typically out of the watershed into
either a river or a'bay or an ocean.

Q With respect to a point source discharged into

Chollas Creek that would convey urban runoff, can you
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identify any of those for me?

A A point source within Chollas Creek? I'm
asking for clarification.

Q Just asking, you desciibed the urban runoff

process. I'm asking how it actually gets into Chollas

Creek at the end of that process.

MS. NICHOLS: Asked and answered.

THE WITNESS: It flows with gravity, typically,
sometimes pump stations.
BY MR. CARLIN:

Q What cdnstituents are cémmonly found in urban
runoff to Chollas Creek, to your knowledge, based on
your knowledge working at the Regional Board?

A I know for certain that zinc and lead and

copper, that's the metals TMDL that I worked on. I know

» diazinon was a TMDL that has also been completed and

therefore that must be one of the pollutants.

But I don't know any of the other pollutants
offhand. Again, I could look at the 303D list which is
the federal list for -- that we developed for all of the
pollutants in all of the water bodies. One look a£ that
and I could answer tﬁat question for you, but I don't
have it in front of me.

Q Asiae from urban runoff, are you aware of any

other sources that would contribute metals to
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Chollas Creek?
A There's some speculation and it's possible that
aerial deposition can do that too. Although I haven't

seen any definitive type of study or report that

‘confirms that.

Q So urban runoff is clearly the most significant -
source?
MS. NICHOLS: Objection; calls for expert
opinion outside of this witness' expertise.
MR. LEDGER: Speculation.
MR. CARLIN: Let me repﬁrase.
BY MR. CARLIN: |
Q I asked you for the source of metals intd
Chollas Creek, and we talked about urban runoff. I
asked you if you were aware of any other.sources, and
you mention aerial deposition is'a speculative
possibility; is that right?
A Right.
Q Are you aware of any other potential sources?
MS. NICHOLS: Same objection.
THE WITNESS: I'm not aware of any other.
BY MR. CARLIN:
Q SO'Based on your knéwledge, urban runoff'is'the
most significant source of metal to Chollas Creek?

MR. LEDGER: Objection.
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MS. NICHOLS: Same objection.
THE WITNESS: One more time.
BY MR. CARLIN:
Q You‘ﬁe identified urban runoff as a source of
metal into Chollas Creek.
A Right.r
Q You've identified aerial depositioh as a
speculative source --. .
A Right.
Q ~- for metals into Chollas Creek.
Are you aware 6f any otﬁer potential sourcés of ..
metals into Chollas Creek?
A No.
MS. NICHOLS: I just want to interject
an objection as to whether you're distinguishing Chollas
Creek from the mouth qf Chollas Creek.

MR. CARLIN: My question is speéific to Chollas

Creek.

THE WITNESS: And that's how I took it, and I'm
not aware of any other significant contribﬁtién of those
constituents.

BY MR. CARLIN:
Q You mentioned diazinonla moment ago. Is
diazinon something that -- a chemical that is to Chollas

Creek wvia urban runoff?
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MR. CARRIGAN: Lacks foundation.

THE WITNESS: It used to, but -- and that's why
we had the TMDL developed and -- but what's happened is
that diazinon got outlawed by USEPA, and it's -- so the
éoﬁrce of which was the sale of diazinon got eliminated.

And it's actually one of the success stories o |
for our TMDL, although we take credit for it, but I
don't know if we caﬁ.

MR. CARLIN: Go ahead. Take credit any time
you have a chance to, right? That's what I do.

MR. LEDGER: Aristotle said that.

BY MR. CARLIN:

Q Diazinon is a pesticide, right?

A Right.

Q Well, do you know what type of land use or
activity within the Chollas Creek watershed is a source
or SOurces-that contribute to copper making its way into
ﬁrban runoff?

A Copper primarily has been identified to come
from the slow‘deterioration of.brake pads.v Most brake
pads have a signifiqant amount of copper in them, and as
they slowly gét worn down through braking, that is the
primary'soﬁrce. It falis to the streets from our cars
and then gets collected by rain or other urban disqharge

and that's how it get into the creeks.

Peterson Reporting, Video & Litigation Services
' 78



10

11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

Q Are you aware.of any other significant sources.
of copper?

MS. NICHOLS: Vague and ambiguous.

THE WITNESS: 'I know that certain marine paints
include a copper component, keeps supposedly the hull
from fouling or what or -- or from barnacle growth §r
tﬁose types of things.

That was a -- theré was a éopper.TMDL that was

done on Shelter Island which -- which specifically

.. addressed. the copper in paints.

BY MR. CARLIN: »

iQ I will ask the same question for lead. Wha£
tfpe of land use or activity associated with lead that
makes its way into urban runoff directed to Chollas
Creek? |

A Lead is a little bit more of a mystery. But

some speculation comes -- speculation. Some estimates

~ say that it can frequently come from the tire ﬁeights

that are on tires.

And I'm also aware thét-there'are some --
there's lead in paints also, but those are about the
only two that I can recall off thé top of my head.

Q ﬁow about zinc?
A The_méin problem with ?inc is that it's

chain-link fencing, quite frankly. 1It's everywhere.
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The chaiﬁ-link fence is anodized with zinc to keep it
from corroding. It's a cheap way of keeping it from
corroding. Zinc-coated nails are also the same idea.
They don't rust. So that's the main source.

Q Your work on the DTR on the sections that you
drafted, do you recall doing any work on the potential
for stormwatér plumes from Chollas Creek to be dispersed
into San Diego Bay?

A I didn't analyze stormwater plumesﬂ

Q' Do you recall reviewing any studies or énalyses
regarding stormwatér plumes intoKSan Diego Bay?

A - No.

Q I'd like to give you a copy of a study. It's
entitled "Storm Water Toxicity in Chollas Creek in San
Diego Bay." 1It's authored by Kennefh Schiff, Steven
Bay, and Dario Diehl, it looks like.

Can you take a look at this and -- for a
minute. |

A Yeah. I -- I've taken aklook at it and
actually looking at some of these diagrams, includiné
the plume diagrams, I have séen'stuff like this before.
But -- but I can't recall with any specificity.

| Q Do you recall -- do you recall if you have ever
reviewed that particulér study before?

A I haven't.
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Q

I'd like to refer you to Page 10-92 of Master

Exhibit 2. Look at Section 10.10.1 entitled "Chollas

Creek Outflow."

A

Q

Okay.

Take a minute to familiarize yourself with

that. My question is whether or not you recall drafting

this -- this analysis in connection with your work on
the DTR.

A I didn't draft this.

Q Do you know who did?

.A No.

Q If you could also turn to Page 4-14.

A ‘Okay.

Q Did you draft Section 4.7.13?

A No, I didn't.

Q Do you knéwnwho did?

A No, I don't. Sorry.

Q Do you know if that analysis was in the DTR
while you were -- while you were still actively involved

in preparing the DTR? .

A I can't be certain, but I don't think it was.
Q The court reporter has marked as Exhibit 303
Resolution No. R9-2007-0043. This is the -- A

Resolution Adopting Amendment to the Water Quality

Control Plan to Incorporate TMDLs for Dissolved Copper,
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Lead, and Zinc in Chollas Creek.
(Tobler Exhibit 303 was ma:ked.)
BY MR. CARLIN:
Q fhis is the TMDL that you worked on, éorrect?
A Yes. Oh, yes.

Q Now, earlier you had testified that before you

took over James Smith had the lead role in this TMDL?
A Correct. _ -
Q -So would Jaﬁes Smith had been the person that,
at least before you took over, had the responsibility f

for the technical and scientific basis --

A Yes.

Q -- of the TMDL?.

A Yes.

Q Is James Smith also referred to as_Jimmy Smith?
A Yes. ’ | |

Q In addition to you and Mr. Smith, do you recall

who else aésisted with the TMDL?

A Well, Julie Chan was a supervisor that
definitely assisted in it. She was much more familiar
with it than I ﬁas, although I was the one who gaﬁe the
presentation to the Board. |

| The technical report for this has within the
first few pages a full listing of all of the people who

participated in it. So I'm not quite sure who all they
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were, but if you have a copy of that, you would find the
names of all of the people that participated.
Q Actually I happen to have a copy of that in

front of me. So I will ask you is Leslie Dobalain --

A Dobalain, yes. |
Q Do you recall her working with you on the TMDL?
A Not with me, no. But she must have worked with
Jimmy .
,Q Before you -- before you started?

A With the TMDL unit, yes.
Q Before you took over as lead on the TMDL for

metals, did you work on that same TMDL in another

capacity?
A No.

Q We discussed earlier the TMDL was —— was
implemented for copper, lead and zinc, cofrect?

A Right. |

Q And how did the TMDL aim to address these
contaminants?

A A TMDL sets the upper limit of the various
pollﬁtants that a water can assimilate and still remain
healthy. Wé set the upper limit based on scientific
information.

Then we determine how —- how much of a

reduction is needed in order to meet that upper limit
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that's allowable, and we assign the major di5cha¥gers
required reductions that they need to attain within a
certain amount of time.

We don't tell them how to do it. We give
general recommendations of how it could be done, but to
keep the State safe from lawsuits, basically, we can't
specifically say how.

| But we do make recommendations of ggneral types
of management practices that could be used.
Q And ultimately you issue what's called Waste
Load Allocations? |
A Correct.
Q And what does a Waste Load Allocation mean?
A It means the upper limit of pollutant that is a

specific entity can discharge with -- without

~ transgressing thé requirements of the TMDL.

Q Is my understanding correct that those persons
or entities that are covered by the TMDL for metals are
those responsible for point source municipal separate
storm sewer system discharges to Chollas Creek?

THE COURT REPORTER: I'm sorry, could you
repeat that, the end of that?

MR. CARLIN: Point source municipal separéte -

(Discussion off the record.) | |

MR. LEDGER: Madam Court Reporter, could you
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read back the question that was posed.

(The pending question was read.)
BY MR. CARLIN:

Q Should say municipal --

A Multiple, mﬁnicipal..

Q  Are you familiarrwith the term MS4-?

We'll move forward with MS4. You will know
what I'm talking about? |

A MS4. Yes.

Okay. So --

MS. NICHOLS: Whét is the éuestion that is
posed?

MR. CARLIN: Let me rephrase the question.

BY MR. CARLIN:

Q Am I correct in-understanding that the persons
or entities covered by the TMDL for metals are those
persons responsible for point source MS4 discharges of
copper, lead( and éinc to Chollas Creek?

MS. NICHOLS: Calls for a legal conclusion.

MR. CARRIGAN: Go ahead. You can answer.

THE WITNESS: I think basically you'fg correct,
yes. Although, it's not just waste—load\allocatibns
that aré included. There are also load allocationé
withoﬁt the waste word, and those come from other

sources that are typically over land-type discharges.
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So the waste-load allocations, yes, they do
come typically from the MS4s, but most TMDLS also have a
loéd allocation that comes from more unregulafed .
sources, basically.
EY MR. CARLIN:

Q' Can you point me, looking at the TMDL, to those
entitieé that wouid be_respbnsiﬁle for the load
aliocations you just described as opposed to the waste
load allocations.

MR. LEDGER: Calls for a legal conclusion.
THE WITNESS: I may havé confused the issue.
It appears that only waste-load allocations are in this

TMDL. That's not typical, but it's been a while. And

" this may be one of those exceptions where there are just

waste-load allocations.

I can't identify just briefly looking through

here that there are load allocations in this document.

BY MR. CARLIN:

Q Okay. Thank you.’

To your knowledge, does —-- is NASSCO currently

a stormwater discharger?

MR. CARRIGAN: Lacks foundation.
You can answer if you know .
THE WITNESS: Yes, it is.

'Oh, let me temper that. Well, let me change
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it. I'm not sure which one of the facilities down there
hasvprovide -- has implemented management measures to
make it completely‘self—containéd. It may be either
NASSCO or BAE but -- or both, but I»think it's one of
them that has installed infrastructure to make iﬁ'
self-contained.
BY MR. CARLIN:

Q Maybe I can refresh youf recollection a little
bit. Mark this as 304. | |

(Tobler Exhibit 304 was marked.)

BY MR. CARLIN:

Q I marked as Exhibiﬁ 304 is a June 3rd,
2003 letter to Mike Chee from Shaw Environmental, Inc.

Could you take a minute to read it, please.

A | Okay. I've read iﬁ. |

Q | Is this the letter that you're refer;ing to a
minute ago? | -

A I‘don't know.

MR. CARRIGAN: Misstates testimony.

MS. NICHOLS: Yeah.

THE WITNESS: I don't know if I -- I don't
believe I've seen this lefter.before.l My knqwledge of
NASSCO self-containment was from the tour that we aid.
BY MR. CARLIN:

Q Okay. If you look at the very first sentence

Peterson Reporting, Video & Litigation Services
. ‘ 87 N



10

11

12

13

14

15

16

17

18

19

© 20

21

22-

23

24

25

in the letter, it indicates that the letter verifies the

capacity pf the overall stormwater contaminant system at

the NASSCO shipyard in San Diego, California exceeds the

100-year, 24-hour storm event.
. Do you see that?

A Yes.

Q " Do you see on the first»bullet point at the
bottom of the page of fhe letter indicates "Sﬁormwater
runoff is now containéd or controlled by perimeter
containment berms or walls, and by pumping or draining
the contained runoff to a combinétion of aboveground
storage tanks, the wastewater treatment plént, and into
the Graving Dock"?

A I see that, yes.

Q And then if you go to the second page, you can
see that it's signed by Michael Williams and stamped
withva Registered Préfessional Engineering stamp?

A Yes.

Q So based on your review of this letter, would
you agree that NASSCO is not -- NASSCO is a -- does.not
discharge étormwater? |

MR. CARRIGAN; Lacké fqundation. Improper use
of the document. Document speaks for itself. |
MR. LEDGER: calls for speculation.

THE WITNESS: I have no reason to doubt any
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Registered Professional Engineer's stamp. And‘based on
this certification, I would agree with Mr. Michael
Williams that his assessment is probably valid.

But as a regulator, I'm trained to look for

those small areas that perhaps have been missed, and my

experience tells me that those can frequehtly be ﬁhere

based on the inspections that I've done, not necessarily
at NASSCO, but many sites.

And so Irwould say that, yes, 1 think, based on
this, I héve no reason to believe that NASSCO isn't
mostlyAself—contaihed. |
BY MR. CARLIN:

Q Do you have any -- are you aware of any portion
of the NASSCO site that is not self-contained for
stormwater? |

A The ships that are docked aren't self-contained
for stormwater necessarily.

Some of the banks —-- these are thinking just
off the top of my head, but somevof the banks that go
from the‘NASSCC site down to the béy I don't believe ére
cohtained within the berming system.

Those are just a couple of quick things that I
would think of, and itfs difficult when you have a site
to contain it entirely, because you're limited to

drainage patterns and bermable areas and collection
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areas.

So I would have to inspect, and I'm fairly
certain that based on an inspection I éould prdbably
find séme areas that aren't cbntained. Probably, I
would guess, those wouldn't be significant areas. |

Q - I would like to discuss with you the timing of

compliance for the TMDL for metals. Refer you to

Paragraph 13 of the TMDL. Take a minute to review that,

I'd appreciate it.

A Okay.

Q And if you could also take a look at
Attéqhment A to the resolution, Pages 6 and 7 for a
minute, particularly Items 1 and 17 of Table 4.

A Okay.

Q Am I correct in interpreting these docuhents
that full compliance with the TMDL for metals is not
required until October of 20287

A That's correct.

Q That's 20 years after adoption of the amendment
to the Basin Plan to implement the TMDLs?

A " That's correct.

Q And the effective date of the Chollas Creek
Metals TMDL is October 22nd, 20082

A That's correct.

Q Do you think it's possible that full compliance
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with the TMDLs cannot.be achieved within 20 years?
MS. NICHOLS: Calls.for speculation.
MR. CARRIGAN: Vague.
THE WITNESS: - I think it's not only possible
but it's probably probable.
BY MR. CARLIN: | |
Q Why do you say that?
A Becéuse of the naturevbf metals and dissolved
metals in stormwater,:it's'extremely difficult to remove
metals -- dissolved.metalé from water.

At this point the -- without getting into.

'space—age technology, which is extremely cost

prohibitivé, the only possible fix for the problem is a
system of sand filters. Sand filters do filter out '
metals, but even sand filters only get you into the
géneral ballpark for meeting compliance.

In other words, the best sand filters right now’
only just barely get you to the ballpark of compliance.
There's no margin of safety with it.

So it's -- it's very possibLe that after 20
years and a lot of infrastructure improﬁements, a ldt,
even it's possible that the compliance won't be met. 1In

fact, it's probably probable unless technology comes to

the rescue.

That's part of the reason why TMDLs, which
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typically only get a ten-year period, why this one got a

20-year period and why there are interim reductions that
we're requiring the 80 percent at ten years. We can
probably get to 80 percent with the technology that we
have. |
Q I'd like to direct you tO'Pagé~5 on
Attachment A to the TMDL. Table at the bottom of
Page 5. |
| A Okay.
Q This table indicates that by compliance
Year 10, 20 percent exceedance of the WLAsris allowable.
Is any -- is there any reduction mandated in
Years 1 through 9?
A No, they're not mandated.
Q "And then from Years 10 through 19, 20 percent
is the allowable exceedance foi that entire period?
A - Yes. |
'MR. CARRIGAN: Jeff, is this a good time to
break for lunch? i don't waﬁt to interrupt your line of
questioning, but -- | | -
MR. CARLIN: I think it actually is, Chris, if
that works for others? |
MS. TRACY: How much more time do you havé?
MR. CARLIN: I think I could finish in a half

hour.
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MS. TRACY: Okay.
MR. CARRIGAN: Let's break.
MR. DART: Go off the :ecord.

(A lunch recess was taken.)

EXAMINATION
BY MR. LEDGER:

Q  Good afternoon, Mr. Tobler. My name is

Brian Ledgef. I represent the City of San Diego.

A Great. Nice to meet you.

Q If you could turn to Chapter 4 of the DTR

addressing the City of San Diego.

Do you have that?
A Okay .
Q Do you see that?
A Yes. Yes, I.see it. Thank you.
| MS. NICHOLS: "Finding 4"?
MR. LEDGER: That's where I'm starting, yes.
BY MR. LEDGER:
Q Did you write aﬁy of that section under
"Finding 4" before 4.17? 7
MR. CARRIGAN: Just at the beginning, 4.0, Jjust
that part. : |
B THE WITNESS: I'm going to take a moment and

just look through the section in generai, because I'm
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not sure I recognize any of this and I may not have
authored it. So let me just see if I can maybe pull up
some recollection. |
BY MR. LEDGER:

Q Okay.

A I don't believe I authored any of this. This

- was four or five years ago when I did author a good

portion of this DTR, and I had it in my head because

' they were named a discharger and were associated with

it, but I don't really recall any -- authoring any of
this. I'm sorry. o

Q When you say "any of this," are you refer;ing
to -- to simply that first Finding No. 4 on Page 4-1 or
to the éntire chapter?

A No, I believe tﬁe entire chapter. None of it
seems to ring any bells here. Somebody else must have
done it. vSorry, I hope I don't waste yourvtime.

Q Not a problem.

Do you know -- do you know who did.work on it?

A I'd have to guess. I don't think it was --

maybe the City of San Diego wasn't named early on, were

they -- I'm not sure. It's possible that they weren't
named early on, and if -- so -- and I don't recall
seeing it as I was working on these chapters. So it

must have happened since I worked on it, and I would
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just have to speculate.
Q If you don't know, you don't know.
A I don't know, né.
If I can refer you to Table 1.1.
MS. TRACY: 1-1°
MR. LEDGER: 1-1. Thank you. It's figure --
‘I'm sorry, Figure 1-1. |
. MR. CARRIGAN: Do you have a page reference?
MR. LEDGER: Yeah, 1-3.
MR. CARRIGAN: Okay.
THE WITNESS: Okay.
BY MR. LEDGER:
0 Do you see Berth 1 and Berth 2 dated on this --
on this page? |
A Yes.
Q Okay. Do you recognize that as the 28th Street
Pier?
A You saying that just brought my recollection
up, yeah, I believe that's right.
Q Okay. I believe you testified earlier today

that you're not a fate and transport expert; is that

correct?
A That's correct.
Q So you've never made any determinations

regarding the migration of any pollutants discharged
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from Chollas Creek north of the 28th Streeﬁ Pier; is

that accurate?

A That's accurate.

Q Let he turn yéu to Page 5.1.

A Okay.

Q See the name Star & Crescent Boat Company
there?

A I do.

Q@  And do you have any knowledge of Star &
Crescent Boat Company?

A No. That name was entifely unfamiliar to me up
until today.

Q Okay. Is it your recollection that Star &
Crescent Boat Company was -- was not named in the prior
tentative CAOs? |

A Yeah. I'm -- I would have known if that had
been. I had never seen it before. So, yeah, it was
added after I was involved with this.

Q Okay. Did you play any role invdrafting this

Chapter 57
A  No.
Q Do you know who did?

A Well, I didn't play any role, but it looks like
the format that I initially created for the rest of them

was used.
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Q Okay.

A So -- but that's an inadvertent role.

Q And prior versions of the DTR you did play a
role in -- well, what role did you play in drafting the
sections regarding liability for the City of San Diego?

A None. |

Q And so that's for the prior DTRs as well?

A Prior DTRs as well, yeah.

Q And you don't know who drafted the pri@r'
versions? o

A Sorry, I don't. I could find out for you.

Q Did you ever speak with anybody at the Board

regarding the naming of the City of San Diego as a

responsible barty?

A I may have heard some conversétions about the
Citf of San Diego, but I wasn't involved in any
discussions about it to any degree.

I don't recall myself having any opiniohs or
discussions on it. I just remember that the City'of‘
San Diego was involved because it's, you know, a port
within their jurisdiction, and that's pretty much all I
can recall. |

Q Okay. Did you draft the ——Vwell, strike ﬁhat.

| Are you aware that prior DTR versions contained

chapters addressing companies under the name of MARCO?
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A 'MARCO is familiar, yes. : |
‘Q Did you work on the drafting of those chapters? “
A Yes.
Q Do you recall what inférmation you reviewed

when you wrote this -- prior -- I'm sorry.' Let me

rephrase that.

Do you recall what.documents you relied upon in
drafting those chapters addressing MARCO in the prior
versions of the DTR?

A Yeah, it was the same as all of the other ones,

just the files that we have on hand. Those were what I

_reviewed.

And it seems that with MARCO, there was some
ownership that was associated'with Campbell; am I right?
Seems like they were invblvéd. And so I was lookihg for
anything and everything that we had under both of those
names . '

Q ‘Okay.

A And then also trying to figure out -- what was
it? There was soﬁe question as to when ownership
changed hands, and I recall having a difficult time
tracking down additidnal information for MARCO. That's
about all I can recall.

Q Did you feel like the information you had

regarding the -- these companies that fell under the
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name or umbrella name of MARCO, that you héd somewhat
limited information regarding them?

A Yeah. There was somewhat limited information
régarding that specifically. Certainly in comparison to
the other ones, the other dischargers that -- whose
files I‘reviewed.

Q Have you spoken with anybody at the Board

regarding the inélusion of Star & Crescent Boat Company

in the new CAO and DTR?

A No. The name was enfirely unfamiliar to me
until this morning. |

Q Do you iecall -- strike that..

Did you draft the portions of the prior DTR
addressing the oil companies?

A Meaniné BP and Chevron?

Q Correct.

A Yes, I did.

Q As to BP, can you recall what reéearch you did
prior to drafting that chapter in the old DTR?

A Yeah. I reviewed all the files that we had. I
probably did an Internet search for any most recent
documentation for, you know, kind of thgt introductory
information.

But I did a thorough review of the files that

we had three times and just distilled out of that all of
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the violations and evidence that we had from that.

Q. Did you come to the conclusion that BP would

~be -- appropriately be named as a discharger when you

‘did that work?

A We made those decisions kind of by consensus
with my superﬁisor Craig ana Dave Gibspn. Ultimately
their opinions carried more weight than mine, but as I
recall, yes, I felt that there was sufficient evidence
tolinclude BP.

Q Was that a recommendation that -- that you

made?
A Yes.
Q You felt you did a sufficient amount of

research to make that determination?

A I did a thorough researching job on the files
that we have, and givgn the information that I had,
yeah, it was sﬁfficient.

Q Okay. Is the same true as to Chevron?

A I did the same amount of research. It was
thorough, all our files, but in my opinion; I didn't
feel that Chevron warranted inclusioh. |

Q. Do you have a recollection as to why you felt
that way?

A Only general terms. As I recall, my overall

opinion of Chevron was that they did a very good job as
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a permittee in meeting their requirements throughout the
time that they were in operation and under supervision
and regulation by us.

‘And that even though they did have some
discharges, their cleanup effortsrwere equally or better
than most cleanup efforts that I've come across.

| ~And that some of theif other discharges, zinc
for example, I recall specifically was conéisteht with
the chain-link fencing that they had around their
facility and tﬁat most facilities anywhere in San Diego
have. | |

So I felt that what we had as evidence was
weak. That's the recommendation that I gave to my
supervisors and...

Q Now) you notice in the new CAO that BP is not
named; is that correct?

A I wasn't awére of that until today, but --
actually, no, I was aware that they were potenﬁially not
named a few years ago, but I assume because they were
in the draft report that they were still named.” But I
was told that by -- _ |

| MR. CARRIGAN: Don't tell him anything that I
told you. |

THE WITNESS: -- God.

MS. NICHOLS: Definitely don't.
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MR. CARRIGAN: Just answer if fou have personal
knowledge. | *

THE WITNESS: It was new to mé, the
confirmation that they weren't named. I kind of a§sumed
that they were since they were in here, but as it turns
out, it was kind of new to me that they weren't.

BY MR. LEDGER: 7

Q vOther than anytﬁing that you might have heard
from counsel, Mr.-Carrigan, did you speak with anybody
else that gave you any information as to why BP was not
named in the new CAO? |

A No.

Q Do you have any information from any other
sourceé as to ﬁhy BP is not named as a respopsible party
in the new CAO? | |

A ‘No.

Q You were asked some questions earlier about
sources of, I believe, discharées to Chollas Creek?

A Okay . |

Q " Do you have any unde?standing as to whether
historically NASSCO's been a discharger to
Chollas Creek?

- MR. CARLIN: Objéétion;.vague as to time.

THE WITNESS: I don;t think so.

BY MR. LEDGER:
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Q When you say you don't think so, do you mean

'you don't have any information or you do not believe

that they were a diécharger.to Chollas Creek?

A I don't have any information. I recall
specifically to the south of them the Navy had a few
pipes that discharged into Chollas Creek, but as I
recall NASSCO doesn't. A |

Q Okay. If I can have you turn, again, to
Page 5.1.

A .Okay.

Q Do you see the first paiagraph theie at the top
under Finding 5%

A Yes.

Q Beginning about midway through this paragraph,
there's a sentence that says "In July 1972."
Do you see that?-
A Yes.

Q If you can read just to yourself from that

point on to the end of that paragraph.

A Okay. I've read it.

Q Okay. Do you recall‘whether the;information
described in. that section is -- that you just read was
information»available to you when you drafted the ﬁart
of the previous DTR addressing MARCO?

MR. CARRIGAN: Objection; asked and answered to
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the extent that the_wiﬁness has already testified he'd‘
never heard of Star & Crescent until today.

You can answer.

THE WITNESS: I can say that the first sentence
looks familiar. In other words, "July '72 San Diego
Marine Constructibn Company sold its shipyard operétions
to Campbell Indusfry,and changed its corporate name
effective'July_ié, 1972." That's a -- I remember that.
BY MR. LEDGER:

Q Okay.

A Yeah. 7

Q And you don't think the rest of that section
was information that you had when you drafted the prior
DTR addressing MARCO; is that‘co;rect?

A That's right. I didn't have that.

Q Other than counsel, have you discussed
Chapter 4 of this DTR in front ofbyou with anybody at
the Board?

A Yes. I discussea it with Craig Carlislé, ﬁy _

supervisor at that time. And we discussed various

issues about these two companies that I knew of, the

Campbell and San Diego Marine Construction Company and
MARCO .
Q I'm sorry, I'm focused on Chapter 4 now.

‘MR. CARRIGAN: Back to 4.
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THE WITNESS: I;m‘sorry. Forgive me.
Okay. So the question for that was?
BY MR. LEDGER: |

Q Other than any discussions you had with
counsel, have you spoke -- excuse me -- with anybody at
the Board ﬁegarding this Chapter 47

A No.

Q Now, other than discusﬁiohs you've had with
counsel, have you discusse& Chapter 5, the Star &
Crescent Boat Company section, with anybody at the
Board? | |

A Yes. That was with Craig Carlisle.

Q Okay. What was that discussion?

A We were strategizing how to track down the
ownership throughout the years as the ownership.traded
hands and also how to frack down the owner‘currént -
owners current and past,‘héw best to track.them down to.
make them aware of these proceedings.

MARCO, in particular, waé difficult to find

anyone to even be able to send a notification that they

were under investigation.

And so that was the nature of our

conversations. Ultimately we did -- we were able to

track somebody down.

Q Who did you track down?
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A Some owner -- former owner of MARCO. I don't
recall his name.

Q fetei Schmidt, does‘thét ring é bell?

A It does. I'm not sure I can associate it
entireiy with MARCO, but that does ring a bell.

Q Do you know who in particular tracked down the
former owner?

A It was me.

Q . When about did that occur?

A Yeah, that was 2004, 2005.

Q Did you speak with him?

A I do remembér a phone call. I don't recall
speaking with him directly, but I left a message, I
think. 1It's kind of hazy.

Q . Okay. Can you recall whether you ever actually.
spoke with him? |

A Certainly no long conversations or -- I don't
think I spoke with him.

Q Okay.  1Is it fair to'say back at that point in
time there seemed to be a lot of confusion based on'léck
of information regarding the legal entities that were
involved at the site at that particular leasehold back
in that time periéd?

MS. NICHOLS: Vague and ambiguous —--

MR. CARRIGAN: Vague.

Peterson Reporting, Video & Litigation Services
106



10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

MS. NICHOLS: -- as to time.

MR. LEDGER: Let me rephrase.

.BY MR. LEDGER:

Q Did you have the impression that -- that you
were having a hard time coming to any kind of definitive

conclusion regarding the identity of the proper legal

. entities that were involved at the BAE leasehold prior

to 19727

A It was difficult to be able to track down all
of the pfevious owners -- all the previous owners, yeah,
it was difficult to track it dowﬂ. Yeah.

Q And I think we covered this, but just to be
sure, am I correct that you don't know who drafted any
of the chapters addressing the City of San Diego in
either the current DTR or the prior versions of-the DTR?

A I don't know. |

MR. LEDGER: I think that's all the questions
that I have. Thank you. |

(Discussion held off the record.)

EXAMINATION
BY MS. NICHOLS:
Q Back on the record.
Mr. Tobler, my name is Sandi Nicho;g, and I'm

with Allen Matkins, and we're one of the attorneys for
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the San Diego Unified Port District.

During my cross-examination I may refer to the
"Port District" or to "the Port," and in doing so I'm
referring to the San Diego Unified Port District.

Do you understand that? .

A Yes. |

Q First I want to follow up on a few of the
questions asked of you by other counsel before.I start
freshihere. So just picking up on where Mr. Ledger left
off. | ' |

I'm not entirely clear fet on when you
started -- first started working on the DTR for the
Shipyard Sediment Site.

Can you clarify that for me, please?

A Probably late 2004 or early 2005.

Q And when did you stop working on the DTR for
the Shipyard Sediment Site?

A Probably around 2007.

Q Were you involved in preparing any of the
revisions to any of the Draft Technical Reports after
the first one was published? |

A No.

Q With regard to the sections that you had |
prepared in the first DTR -- so I assume that one was in

2005 then?
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A Yes.

Q Do you knqw,‘as to any of the secfions that you
prepared, who made the changes to those sections in
subsequent Draft Technical Reports?

A I don't know if any were made or who.made them.

Q . So, for example; Mr. Ledger had shown you to
Finding No. 4 -- I'm sorry, Finding No. 5 regardipg
Star & Crescent. Portions of that were -- you were
familiar with from your work previously, correct?

A Yes. |

Q And some of that now is'new, but you don't know
who prepared those, right?

A Right. -

Q With respect to any changes that may have been
made to; for example, Campbell éhipyards, do you know
who made those changes?

A No, I don't.

Q With respect to the legal, if you will,
conclusions ésito corporate successorship that appear ih
the Draft Technical Report, was it ever your
responsibility to reach any of those sorts of
conclusions? |

A It was my responsibility, I recall, to
invesﬁigate the corporate succession of the

Campbell Industries and MARCO.
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Q Just those two entities?

A Just those two entities, yeah.

Q  And after you had completed that research, you
concluded that MARCO was appropriately named as a
discharger in the Cleanup and Abatement -- that dréft

Cleanup and Abatement Order, correct?

A I honestly can't recall if we named MARCO or
Campbell.
Q If --

A But I think MARCO was named, yeah.

Q Assuming they were both‘named --

A Yeah. |

Q -- that would have been a conclusion that you
reached?

A We do most‘things by consensus. I wouldn't
reach a signifidant conélusioh like that without
checking with my supervisor, and i'm sure I did.

Q So that would be Craig Carlisle and maybe .
Dave Gibson as well? |

A Right.

AQ With respect to --
| MR. CARRIGAN: I'm sorry, I think that
misstates testimony. Did you say Dave Gibson or
Dave Barker?

THE WITNESS: I thought I heard Barker.
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BY MS. NICHOLS:

Q Okay. Well, if I understood your response to

one of Mr. Ledger's questions, you had said that you had

made decisions by consensus with your supervisor
Ciaig Carlisle and with Dave Gibson.

A I must have misspoke. Dave Barker.

Q So that should be Dave.Barker?

A Yeah. I'm sorry.

Q And with respect to other conclusions regarding
the naming of or not naming of entities, was that by

consensus between you Mr. Carlisle and Mr. Barker back

in 20057

A Yeah, we were the three that were invélved in
that. / |

Q Is:it correct, then, that you participated in

the decision not to name the Port District as a
discharger back in 2005°?

A ‘No. That decision was made from the top dpwn.
I got instruction ffom my supervisor, Craig Carlisle,
but I don't know who gave him the instruction. I don't
know where that ultimate decision came from.

Q But you didn't prebare any of the information
in any of the Draft Technical Reports relating to the
Port District; is that correct? |

A That's right.
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- Q Do you know who did?

A Sofry, I don't.

Q And is that answer trﬁe with respect to each of
the Draft Technicai Reports from 2005 to the present?

A Yes.

Q During the course of your factual investigation
on the BAE site insofar as it related to Campbell
Industries and any other enﬁities for which you
characterize them as Campbell Industries, or MARCO, did
you ever come across any information concerning a
distinction between San Diego Ma?ine Construction
Company and Sén Diego Marine Construction Corporation?

A I recall both those names and being a little
confused wondering whether it was just a typo or
something that I needed to investigate further.

Q Did you ever_speak with anyone about that
confusion?

A Yeah. I'm sure I talked to my supervisor about
it, Craig Carlisle. | |

Q And do yourrecall any‘information or direction

that Mr. Carlisle gave to you in that regard?

A I don't ~- I don't recall even how that problem
resolved.
Q So you don't recall receiving any specific

information or direction from him in that respect?
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A Not specifically. 'He probably told me to keep
digging. |

Q And to the extent you kept digging, would any
information that you found have been reported in the
Draft Technical Report section that you prepared?

A Yes, if I had found something, it would be in
there. |

Q Thank you.

Are you aware of any additional evidence that

has been developed by the Reglonal Board staff with
respect to the Shipyard Sediment Site between the time

the admlnlstratlve record was first published to the .

present?

A I'm not aware of anything specific, but the
administrative»recerd was first published quite a few
years ago, and it's reasonable to assume that things
have been added or changed.

Q Do you know that for a fact?

A I den't know it for a fect, but I'm 99 percent
sure that seme things changed in the last five years.

Q Do you know when the administrative record was

first published?

A I believe it was when we digitized it.
Q Do you recall when that was?

A Three years ago, four years ago. Something
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like that.
And were you involved in that process?

I was. Pretty much everyone was, yes.

0 P ©

What was your role?

A We all got stacks of documents that we had to

categorize so that when the documents were converted

into electronic format, that the document would be
easily recalled based on the categories that we filed it
under. |

Q With respect to what weﬁt into the
administrative record, I believe'you said you had

reviewed some 130 feet of documentation as part of your

fact development and investigation for preparation of

your portions of the DTR, correct?

Right.

And again, referring now to the original DTR?

» 0 W

Right.

Q Of that 130 feet of documentation, do you know
how much of it, or all of iﬁ,'was put into the
administrative recoxrd?

A All of it as far as I know.

Q And do you have any knowiedge as to whether
anyone other than yourself at any time‘to the present
has reviewed all 130 feet of those documents_as you did

three times?
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A No, I believe I'm the only lucky person.
o) Has anybody else even reviewed it once?
MR. CARRIGAN: Calls for specﬁlation.
BY MS. NICHOLS: | |

Q  To your knowledge. VTQ your khéwledge, has
anyone else reviewed the entire set of documentatién
that you reviewed? |
| A ‘Not to m& knowledge.

I might add something, that the 130 feet is the
number of.——_ié.the length of the documents that were
digitized, but it felt like 130 feet.

But I didn't review the City of San Diego's
information.. At least I didn't review that, so it was
probably less than 130 feet. It felt like a lot more.

Q I won't hold you to the exact measurement.

A Thanks.

Q With‘respect to the City of San Diego's
information that you just refereﬁéed, are you réferring
to the fact that you didn't review any documentation
concerning the -- what's been called the MS4 syétem?

A I didn't review anything about the City of
San Diego's involvement in this, aﬁd that most certainly
wouid include the MS4 system.

Q And with respect to the MS4 system, would that

same testimony hold with regard to the Port District?
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MR. CARRIGAN: Asked and answered. v | | | y
fou can answer.
THE WITNESS: Yeah. Port District too. So
that shortens my 130 feet a little more, so...
Probably not even 100 feet at this point.
BY MS. NICHOLS:
Q With respect to the persén that you either left

a meSsage for or méybe spoke with when you were doing

your investigation on Campbell and MARCO, do you recall

ever speaking with anjone named Allen Fernstrum?

A I don't know if I spoke with him. But £he name
is #ery familiar, and I can associate that direqtly with
this, yeéh.

Q And do you recall evér receiving any
correspondence from Mr. Fernstrum in connection with
this matter? | |
fes.

What do you recall receiving?
I have it right here in front of me, Page 6-3.

. Of Exhibit -- Master Exhibit 1°7?

» ©O P ©O ¥

Right.

MR. CARRIGAN: Two.

'MS. NICHOLS: Exhibit 2. Sorry?
THE WITNESS: Two. ,(Thank you.

MR. CARRIGAN: It's all right.
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BY MS. NICHOLS:

Q I'm soiry, six dash ~-
A So —--

Q What was it, six dash --
A 6-3.

Q -- three.

And you are referring there to the letter from
Mr.'Férnstrum thaf is recounted én Page 6-3?

A That's right.

Q Other than receipt of that letter from
Mr. Fernstrum, did you have any éther communications
with him concerning this site?

A No. I contacted him, I believe, with the
investiéative order to provide anything aﬁd everything
he had on his involvement, MARCO's involvement. Aﬁd he
responded, with>what is in the DTR. And it was our

opinion that it was not responsive to the directive of

the Board.

Q. - And as it turns out, it wasn't accurate either,
was it?

A Idon't know.

Q And to your knowledge, you haven't spoken with
anyone else who was representing either MARCO or
Campbeli in connection with this site?

A That's it.
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Q Do you recall ever speaking with anyone at the
Regional Board about San Diego Marine Construction.
Coﬁbany other than what you've already told us ﬁhat you
discussed with Mr. Carlisle?

A T didn't discuss it with anyone else.’

Q Okay. Is there anything else, other than what
you've-already testified to today, tﬁat &ou discussedv
with Mr. Carlisle concerning San Diego>Marine |
Construction Company?

A Is there anything else we discussed? Well,
under the course of a normal invéstigation, you discuss
pretty much every éspect of who you're investigating
with your supervisor £6 get direction and guidance.

So in that regard, pretty much anything's
possible in our discussiéns concerning an investigation.
So I don't know if -- do you have a more specific --

Q Yeah, to the extent your discussions with
Mr. Carlisle related_to-the factual basis upon which to
determine liability of San Diégo Marine Construction

Company or any corporate successor to it, that then

‘would have been in the Draft Technical Reportithat you

prepared?

A Yes. Yes.
Q Okay. Going way back to the beginning of your

deposition, you had mentioned that from time to time you
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have occasion to delete e-mails from your computer

system.
A . Right.
Q I assume the same is true for other staff

members of the Regional Board; is that correct?
- A rYes.

VMR. CARRIGAN: Calls for specuiationf Lacks
foundation.
BY MS. NICHOLS:

Q To your knowledge_-—

~ MR. CARRIGAN: Give me é second to interpose an .
interjection. I know you guys are very conversational
but just -- go ahead. |

MS. NICHOLS: Fair enough.

BY MS. NICHOLS:

Q To your knowledge, have you ever received any
directive from anyone at the Regional Board or its
counsel for a litigation hold, what's a request that you
retain documents?

A Yes. From time fo time we -- well, not
neceésarily to retain, but to assemble ali of the
documents that we have on a certain case. But I've
néver been directed to hold all the documents that-I
have for any'reéson.

Q Okay. So with respect to this particular
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enforcement action ou've never been instructed not to
r Y A ,

delete e-mails that relate to this site?

A I've never been instfucted not to delete, no.

Q Do you know whether such a notice was issued to

anyone at the Regioﬁal Board?

A I've.never seen any type of notice liké that
come to me, and I wouldn't know if there was an all
staff that excluded me. I don't think that happens
either.

Q Have yéu personally been asked to do any
further factual investigation coﬁcerning the Shipyard
Sediment Site?

A No.

Q | And you weren't asked to do any between
2007 and the preéent, correct? _

MR. CARRIGAN: I believe that was asked and
answered. |

THE WITNESS: Only with the e#ceptibn of one
instance during mediation. |

BY MS. NICHOLS:

Q Were you ever consulted with respect to any of

the changes to the DTR between 2007 and 2009?
MR. CARRIGAN: Also asked and answered.

THE WITNESS: No, I wasn't.
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.BY MS. NICHOLS:

Q And the same would be true between 2009 and
Sebtember 20107 |
MR. CARRIGAN: Same objection.
THE WITNESS: Also true.
BY MS. NICHOLS: |
Q '<Dﬁring the course of your review of the 130 or
so -- |
A Oné hundred.

Q ~-- feet of documents, back in 2004, 2005, did

you have occasion to review any State Water Resources

. Control Board decisionS?

A  No.

Q You previously testified in response to
questioning by one of the other counsel as to the
pollutants that are generally contained in urban runoff.

Do you :ecall that?

A Yes.

Q With respect to your testimony in that regard,

are you relying upon any studies or other information

for your opinions?

A Well, my almost ten years.of collective
experience at the Regional Board has been built ﬁpén
p:actical experience, but also which includes many

studies and many reports. So, yes.
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Q Have you had any special training in connection
with urban stormwater runoff?

MR. CARRIGAN: I would say vague and ambiguous
with respect to the term "speciai_training," Despite --
in addition to what he's already testified to?

| . MS. NICHOLS: I'm not sure he's ever.testified
in any special training on that particular topic.

M@. CARRIGAN: It's vague and ambiguous.

THE WITNESS: Aside from my degree in civil
engineering, which covers almost all the hydfolégic
factors that could be very.involﬁed, I'm very

knowledgeable in those. Less so in the specifics>of

"water chemistry. So I would say no.

BY MS. NICHOLS:

Q Yqu had previously testified regarding
Chqllas Creek and the TMDL work that you did for the
metals TMDL, cprrect?

A Right.

Q And you had mentionéd that y&u don't believe
that NASSCO had any operations that were discharging
into Chollas Creek”itseif, co:rect? |

A I don't recall any specific discharges from
NASSCO into Chollas Creek. |

Q And are you aware of whether NASSCO has any

operations at the mouth of Chollas Creek?
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A I know that their facility is immediately
adjacent to the mouth of Chollas Creek.

Q Are you aware Qf the definition of the Shipyard
Sediment Site under the new DTR as excluding certain
portions of the NASSCO site that wil;vnow be considered
in the TMDL for the mouth of Chollas Creek?

A Only in the most general way.‘

Q' And generally what are you aware of?

A What you said.

Q That's pretty general.

A Really, that's the exteﬂt of it. I know that
there hasAbeen a redﬁction in the cleanup efforts based
on hot spots, but I -- beyond that, I don't know
anything.

Q And do you know how that came about?

A I think that came through mediation, but, yeah.

Q And do you have any opinions as to the
propriety of the inclusion of those particular areas in
the mouth of Chéllas Creek TMDL versus inclusion in the
Shipyard Sediment Site footprint?

A I don't have an opinion.

Q . Are you aware of any additional evidence that

would support not naming BP in the Cleanup and Abatement

- Order?

MR. CARRIGAN: Vague.
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Q

has been produced since BP originally was named in the

MS. NICHOLS: Let me rephrase the question.
- BY MS. NICHOLS:

Are you aware of any additional evidence that

Tentative Cieanup and Abatement Order that would support

their not béing included now?

evidence.
BY MS. NICHOLS:
Q - So as you sit here today, it would be your

MR. CARRIGAN: Assumes facts not in evidence.

THE WITNESS: I'm hot aware of any new

opinion that they should be included?

A

that's in the DTR, at least that portion that I

assembled, I recall being in support of including BP.

Based on the evidence that I assembled and

That was my recommendation.

Q

first prepared the DTR where the issue came up as to

Have you participated in any meetings since you

whether the Port District should or should not be named

in a Cleanup and Abatement Order?

BY MS.

- Q

MR. CARRIGAN: Asked and answered.
Go ahead.
THE WITNESS: No.

NICHOLS:

Have you ever seen any e-mails or memoranda on
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that issue?

A No.

MR. CARRIGAN: I will renew the objection --
just give me a chance.

THE WITNESS: Sorry.

MR. CARRIGAN: So it's already been covered
here. | |

THE WITNESS: Sure.
BY MS. NICHOLS:

Q Mr. Tobler, I have no further questions for you
at this time, but as I mentioned'on the record
yesterday, the Port District réserves its rights to
continue this deposition or to rénotice your depqsition
after it has had an opportunity to fully review the .
revised Draft Technical Report and the related
appendicés and any updates to the administrative record
that afé designed to support the latest Cleanup and
Abatement Order and Draft Technical Report.

A -No problem. |

Q Thank you very much,

A Pleasure.

MS. TRACY: You ﬁant to take a break or keep
going?
THE WITNESS: I'm good.

MR. CARRIGAN: Let's go.
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(A discussion off the record was held.)

EXAMINATION
BY MS. TRACY:
Q Good afternoon, Mr. Tobler. My name is Jill
Tracy. I represent SDG&E in this proceeding.
. A Okay. |

‘Q  And I'm going to ask yoﬁ a series of questions

' regarding'Master Exhibit No. 2, Finding 9. If you could

page to section - Finding 9, Page 9-1°?
A Okay.‘ | | |
Q Thank you.

And could you describe for me your -~ whether
or not you weﬁe’involved in drafting or investigating
the basis for Finding 97?

A Yes, I was.

Q Could you describe what you -- what kind of

"work you did in supporting Finding 9?

A Let me just look through it to see --
Of course.
—- if it looks all familiar.
Having lookedrat it,.i recall portions of it
that I authored, but it looks like some portions of it
were added subsequently.

Q Starting on Page 9-1 --
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A  Okay.

0 -- cdﬁld you describe the portions that you
worked on, and if ybu could just go page by page, if
that's acceptable to you, and describe what portions you
actually worked on. .

A Okay. On Page 9-1, I probably-did.the first
couple paragraphs ~-- couple paragraphs, nine point
ﬁothing. | |

9.1, I probably did.

9.2, I'm sure 1 added that. Rathef template
and.reflective of all of the othérs. |

9.3, I probably added.

9.4 I added. _

I don't believe I added 9.5.

I probably added all of 9.6.

I added 9.7.

I didn't add 9.8.

I didn't add 9.9.

I didn't add 9.10.

And for éll those which I didn't add, I don't
know who did. |

Q Thank you.

MS. NICHOLS: He's getting good.
MS. TRACY: You guys‘trained him well, huh?

MR. TRACY: Our next déposition we will ask you
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to ask the questions of our colleagues.
| THE WITNESS: Thank you. I'm flattered.
BY MS. TRACY: . -

Q Okay. So let's go back to Page 9-1. You've
testified that_yeu did prepare -- let's just call it
9.0.-4 regarding the ownership and operation of the
Silve;gate power plant.

What was the basis for your determihation iﬁ -
or your findings in Section 9.07 7

A | All the files that we have at the Regional

Board, my review‘of them. | |

Q And are those files in the administrative

record?
A Yes. To my knowledge.

Q Are you familiar with the fact that SDG&E was
not initially named as a discharger in this proceeding?

A Yes. I>think initially it was Jjust Southwest
Marine and NASSCO, and then all the rest were added
after that. So I'm familiar to that, but I wasn't a
part of that. | |

Q When you say "perf-of that," do you mean the
naming of additional dischargers to this proceeding?

A | rRight. I -- by the time I got working.on:this,
SDG&E had been added, but I recall some history

conversations of how the whole thing developed, and I
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recall being told‘that it started off with just NASSCO‘
and Southwest Marine.

Q Could you identify whose conversations you are
aware of that were involve@ or discussed the naming of
the dischargers in addition to Southwest Marine and
NASSCO?

A I think i got my historical information from
Craig Carlisle, the supervisor.

Q And did Mr. Carlisle ever discuss with.you the

.basis for naming SDG&E as an additional discharger to

this proceeding?

A I think he told me somethiﬁg like NASSCO and
Southwest Marine wanted more people on board, something
like that.

Q Do you recall, to the best of your
recollection, when that conversation took place with
Mr. Carlisle?

A Very early on. 2004, probably. Pretty much
right when I gbt into his unit. That's one of my first
assignments was to get on £his.

| Q Other than Mr. Carlisle, were there any other
employees at the Water -- at the Regional Board that you
recall discussing naminé additional dischargers to‘this
proceeding?

A Yes. I remember Brennen Ott. He was -- told
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me about his reasons why he thought BP should be
included, but I don't recall anything specifically about
SDG&E.

Q Anyone else at the Regional Board that you can

'recall?

A No.
Q And in your conversations with Mr. Carlisle

regarding‘naming additional dischargers to this’
proceeding, do you recall any specifics regarding

SDG&E‘s operations as to the -- why he would want SDG&E

'added as an additional discharger?

A bThey were already included when I got there,
and so my focus was just to review the files and see
whatever I could find as far as violations.

SDG&E's operations, all I can think of with
respect to that is there was a good bit of discussion
about the ponds, and I guess that relates to operations
at SDG&E. |

But -- but for me it was just to go thfough

every possible file that we have and find whatever

" evidence I could. So...

Q You alsq went on a site tour; is that correct?
A Yeah. We couldn't actually get onto the site
itself. It was fenced off,'but there was some

maintenance going on. We looked across the fence and,
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you know, saw some of the tunnels on the open end near
the plant and also where it opened into the bay, but we
didn't actually get on the site. '

Q And you took some photographs of those
observations; is that right?

A Pretty sure we did, yeah. That's fairly
standard. -

Q Okay. I will ask you a little bit about that,
the site tour in a bit. I'm going to stick with Mastei_
Exhibit 2 right now. |

A Okay;‘

Q So in Section 9.3 entitled "Historical
Activities," you prepared this section all by yourself?

A Let me review it real quick, please.

Frankly, it really doesn't look that familiar
tome. I -- after reading it again, I'm not sure I did
write this portion.

Q If it weren't you, do you know who at the

Regional Board would have drafted this section?

A Sorry, I don't.
Q Would it be someone under Craig Carlisle's
direction?

A That would be most probable.
Q And who was in Craig Carlisle's group in

addition to yourself in 20047
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A Cynthia Gorham-Test. Lisa Honma. Alan Monji.

Anyone else?

No, that's it.

Now, Craig stopped being supérvisorbforATMDLs
probably in 2007 or 2008, it seems. So some of these
additions may be beyond hié tenure also.

Q Okay. Thénk you. | |

On Page 9-3, the first full paragraph that

" begins with "Historical photographs" on the -- the

second sentence, I'd like you to read that sentence.

A 9-37?

Q First full sentence or paragraph starting with

"Historical photographs."
A Okay. |
Q And the‘second sentenée.
A Okay. 1I've ;ead it.
Q Do you have ény basis to believe that water
from the SDG&E ponds was discharged to the bay?
MR. CARRIGAN: Objection. I believe he
testified he didn't author this séction.
THE WITNESS: And -- _
MS; NICHOLS: Calls for speculation.

' THE WITNESS: -- I can't answer that -- I --

' can't answer that.

BY MS. TRACY:
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Q Mr. Tobler, i would like to direct your
attention to Page 9-11, Section 9.8 entitled |
"Unauthorized Discharge of Toxic Pollutants to Land.™

You've testified that you believe that you did
not draft thi§ section -- I'm sorry. You'rebgood?
Okay. |

I believe you've testified that you did not
draft this section. Do you know who did in your group?

A I'm sorry, I don't. '

Q >$ame question as to Section 9.9, "Unauthorized
Discharge of Toxic Pollﬁtanté into the MsS4."

A I rememﬁer this issue actually. And it's
possible that I authored a portion of this and tﬁen.
other portions were added to it.

I remember that it was the City of San Diego.
that had some inspection report that they wanted us to
include in our investigation, and we égreed that it was
significant, but‘I don't recall these tables. They may
have come in later or were added by soﬁeone later.

Q When you mentioned the-City inspection report,

you'll see at the end of Page 9-13, the last sentence

notes the City of San Diego issued a Notice of
Violation.
Is that what you're referring to?

A Yes.
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Q Are you aware of the fact that the City
communicated witﬁ BAE regarding this NOV?

A Well, only insofar as they gave us a copy of
the Notice of Violation. And typicaliy that implies
communication. | _

MR. CARRIGAN: May have misunderstood the

question. I think Miss Tracy was“asking if -- Ms. Tracy

- was ésking whether you were aware that the City

communicated with BAE. ‘

THE WITNESS: . Oh, BAE.

MR. LEDGER: Ahd I will object as assumes facts
not in evidence.

MR. DART: Join. Calls for speculation.

THE WITNESS: Oh, I was.

MR. DART: Lacks foundation.

MR. CARRIGAN; Go ahead. Give your answer.

THE WITNESS: Okay. To ciarify, I thought you-
were asking abcu£ SDG&E. And, no, I was not aware that’
the City had any conversation with BAE about.this Nofice
of Violation.‘ |
BY MS. TRACY:

Q Are you aware of the fact that -- are you aware
that there are written communications between the City
and BAE direéting -- requesting that the City issue the

NOV to SDG&E rather than BAE?

Peterson Reporting, Video & Litigation Services
' 134



10
11
12
13
14

15

16

17

18

19

20
21
22
23
24

25

MR. DART: Same objections. .
THE WITNESS: I wasn't aware of that.

MR. LEDGER: Same objection.

BY MS. TRACY:

Q

How did you become aware of the City of

San Diego issuing an NOV to SDG&E?

A

They -- the City of San Diego made us aware of

it. I don't think I was the first one to receive the

infdrmation, but the City of San Diego gave it to us.

Q

gave you

» 0 p» ©O ¥

Q

Do you remember who at the City of San Diego
the NOV? |

No.

When you say "us," could you —--

Regional Board.

I'm sorry.

Yeah.

Who at the Regional Board would be us in

receipt of the NOV from the City of San Diego?

A

Q

Probably Craig Carlisle.

And at the time that you were notified by the

City of San Diego of the NOV to SDGSE, do you recall

anyone from the City telling you about communications

with BAE regarding the NOV?

A

Nothing like that.

Are you aware of any activities or
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investigation conducted by the Regional-Boérd as to the
source of contaminants found relating to the NOV?
A Could I hear that one-more time.
Q Let mé rephrase.
Did the Regional Board do any independent

investigation on the issuance by the City of the NOV to

SDG&E?
A No.
Q Did the Regional Board do any investigation to

validate the determinétion that SDG&E was the source of
contamination that was the subjeét_of the City of
San Diego NOV?

A No. I believe we just took the inspection
report and/or NOV at face value.

‘Q Are'you familiar with the configuration of CB-1
thét's at issue in the NOV?

A No.

Q Do you know.whether or not there is a pathway
from the SDG&E facility to CB-1 that was the subject of
the NOV? | |

" A I don't recall.

Q Other than yourself, can you identify any other
Regional Board employees that would have been involved
in drafting Section 9.9%?

A I don't know who they were. Sorry.
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Q I'd like to direct your attention to
Section 9.9 on Page 9-16.

A Okay. |

Q  You testified that you did not prépare this
section. Could you take a moment to review

Section 9.10.

a Sure.

Q Thank you.

A Okay. I've got done a brief review.
Q Thank you. | |

Now that you've had a chanée to review

Segtion 9.9, dé you recall whether or not you had any
involvement in preparing this section?

A I didn't.

Q Okay. Do you know who did at the Regional
Boar&? |

A My best guess, I believe craig Carlisle may
have been the oneAwho authored it. |

Q I'm sorry, but is that a guess or is that your

estimate that Mr. Carlisle would have been involved in .

authoring this section?

- A An estimate is more powerful than a guess,
right?
Q I'm entitled to your best estimate --

A Okay.
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Q -- sir.
MR. CARRIGAN: But you don't have to guess.

THE WITNESS: It's my best estimate that it was

Craig.

BY MS. TRACY:
' Okay. Thank you.

A I'm not sure, but I think it was Craig.

Q Do you know if you reviewed historical aerial
photo§réphs in part of your investigation for the basis
for naming SDG&E as a additional_discharger to this
proceeding? |

A I recall seeing aerial photographs of SDG&E,
and I recall making out the ponds on them.

Q Do you recall what time frame those aerial
photographs depicted?

a I don't. Sorry.

Q Would the‘mid-19505 sound accurate to you?

A I don't even remember if they were black and
white or color. So I ju#t -- theyvée:tainly weren't,

you know, very current. They were historical.

Q Do you recall the source of those aeriél
photographs?

A No.

Q Did you review any historical real estate

records showing who was the lessees or sublessees to
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that property?

A No.

Q Okay. Are you awa?e of any other operators of
the proéerty where the wastewater ponds weré located .‘
other than SDG&E?

A No.

Q Okay. Are you aware of any investigation intq
other potential sources of contaminants in CB-1 other
than SDG&E?

A I;m not aware of thoée, any investigations, no.

Q  Did you have any.converéations with

representatives of the City regarding the City NOV to

' SDG&E?

A No.

Q Do you know of anybody at the Regionai Board
that had conversations with City repfesentatives
regarding the NOV?

A 4.Probably'Craig.

Q Are you specifically aware of any conversations
between City representatives and members of the Regional
Board regarding the NOV?

A Not specifically, no.

Q Okay. Thank you.

And the same question with respect to

conversations with representatives of BAE?
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A Not aware of any of them.
Q You conducted a Facility Inspection Report in

2004 of several facilities related to this proceeding;

is that correct?

A Maybel

Q Do you recall doing a facility tour in
2004 related to some of'the'facilities?

A I remember the tour.

Q Okay. And I'd likevté mark as No. 305 this
document éntitled'"Facility Inspection Report." And it
is SAR156644. |

MS. NICHOLS: Do you have copies?
MS. TRACY: Yes, I do.

MS. NICHOLS: Great.
(Tobler'Exﬁibit 305 was marked.)

BY MS. TRACY:

Q Could you take a moment to'réview this report. 
A Okay .

Q Have you had’a chance --

A Okay. I've reviewed it, yeah.

Q Thank you.

And is this your handwriting on Pages 1, 2, 3p'
and 4 of the report -- actually'throughout the entire

report, where there are handwritten notations, is that

_your handwriting?
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A It's ﬁy handwriting on the first tﬁo pages.
It's not my handwriting on the third page or thé fifth
page where it says "add names," but starting with the
maps --

Q Uh-huh.

A - tﬁat is my handwriting. Inéluding all the
pictures that I -- I took all of the pictures.

Q And are the handwfiting on the top of the
photos, is that yours as well, where it has like 1-3, i
1-17

A Yes, right.

Q Okay.

A Also, although I'm the only one who signed the
inspection report form on Page 2, the write-up itself,
which are Pages 3, 4 and 5, were not done by me. I
beiieve they were done by Brennen Otf;

MS. NICHOLS: I'm sorry, what is the last name?
THE WITNESS: Ott, O-T-T. He's no longer on
the Board. He went into érivate practice. I think he's
up in Bakersfield. | |
But he handed over his assignment to me,
because he was leaving. And he was also a part of this
tour. And he was to write up notes and I was to take
pictures; and I compiled the report.

So as far as the notes are concerned, I didn't
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review them when I assembled them. They're n§t'my
notes.
BY MS. TRACY:

Q And then the notes beginning on SAR156646, the
handwritten notes, are those Brendan Ott's? If you
know.

A I don't know.

-Q When did Brandon Ott leave the Regioﬁal Board?

A éhortly after i'hadAstarted in the TMDLsL
Probably in 2004, late 2004. 7

Q Who besides Brendan Ott'at the Regional Board
accompanied you as part of this site tour?

A Let me just say Brennen.

Q Brennen. Sorry.

A Brennen Ott. B-R-E-N-N-E-N, I think. Craig
Carlisle was tﬁere. Alan Monji may have been there.

That's all I can recall.

Q  Okay. On Page SAR156648 at the end it says
"TourFParticipants.ﬂ

A Right.

Q "And I'd like to go through to the extent tﬁat
you can recall any of the-participants by name for each
of the entities named below.

A Good iuck.

Q Do you recall anyone from SDG&E?
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A No.

Q Do you recall anyone from South- -- go ahead.
I'm sorry.
A In other words, no, I don't recall an SDG&E

representative on-the‘tour. What triggers that memory
iérthét we couldn't even get into the site, so we looked
at it from the chain-link fences on the street.

Q Was that because it wasn't an operating
facility at that time?

' MS. NICHOLS: Objection; calls for a legal
conclusion.

THE WITNESS: It wasn't an operating facility,
but I don't know if that's the reason why we couldn't
get in. There was some maintenance being performed ét
the time.

BY MS. TRACY:

Q Were you present for both days of the tour?

A Yes.

Q And on Page 1 it notes time 9:00 to 3:00 slash
9:00 to 1:00. Are those the time periods for |
September 23rd, 2004 and September 24th, 20042

A  Yes.

Q ~Okay. And were you -- you were there the
entire time for both days?

A Yes.
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Q And-on this same page if you go té'the section
noted "Inspection Findings."

A Okay.

Q@  And it notes, "Were vidlatiqné noted during
this inspectioﬁ"?;

A Okay.

Q Do.you recall what violations where it notes,
yes, it was noting?

A I don't recall offhand, but it's probably
within the‘nqtes. |

Q Mr. Tobler, you've testified that you were
present during both days of the facility tour, but you
did not prepare the notes that are a part of this
record.

Could yoﬁ review the typewritten notes and let
me know if thére's aﬁything that you believe to be
inaccurate in those‘notes.

A Sure.

Okay. I've reviewed it, and to answér your
question, noﬁhing to me stands out as false, but there
is a lot of information in these notes that I'can!t
necessarily conclusiveiy say, withouf reviewing it
further with backup information and maps»and what, that
it's all true.

But I have no reason to believe that it's not
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true. Is that clear? I can't say for sure, but I'm
pretty.sure, based on, you know, our protocol for
investigations, that what's written down is what was
observed. | |

Q Okay. Thank you.

On the first page of the typewritten notes

under SWM --
A Okay .
o -- there's é notation that "Shaun Halvax has

video footage of discharge from SW4 with report."
Do you know whether or ﬁot the Regional Board
eﬁer received that video footage? |
A I don't know.
Q On the last page of the typewritten notes
SAR156648 under "Storm drains" --
A Okay . |
Q -- the second sentencé says, "Get video footage
and report from Shauﬁ Halvax on>discharge from SW4 drain
(Chevron activity) ." |
Do you recall whether or not this statement
regé;ding the video footage from and report from Shaun
Halvax is the same that is noted on the prior page under
SWM? |
A I don't know if it's the same.

Q In that same section under "Storm Drains" in
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the next paragraph, it discusses a catch basin locatéd
on the north side of Chevron between ARCO and Chevron,
and the notes discuss that there is a smaller pipe
inside the catch basin of unknown origin.
Do you have any recollection of this catch
basin that they're -- that these notes are discussing?
A I believe I do have a picture in my mind of
that catchvbasin, yeah. |
Q Do you know whether or not any additional
investiéation was conducted to determine the source of
that pipe? | | |
A Not to my knowiedge.
MS. TRACY: I have no further questiéns.
THE WITNESS: Okay.
MS. TRAC¥: Thank you.
MR. LEDGER: ‘Can we take a break just for a
minute? |
MR. CARRIGAN: Take five.

(A recess was taken.)

EXAMINATION
BY MS. WITKOWSKI:
Q Good afternoon, Mr. Tobler.- My name is
Jill Witkowski. I'm an attorney for San Diego

Coastkeeper and Environmental Health Coalition. I know

Peterson Reporting, Video & Litigation Services

146



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that today's been a long day éo I will try to keep my
questions short.

My questions that I have for you today relate
to TMDLs and your expertise in it, and I will be asking
you some general questions about TMDLs and maybe asking
YOu some hypotheticals. |

Is it fair to characterize a TMDL as a
pollution budget set in the amount of pollution that a
water body can handle and.then the budget ié divvied up
between point sources and non-point sources of
pollution? |

A That's fair.

Q So this budget or pollution reduction are.then
assigned to existing or future discharges®?

A Correct.

Q And so would it be fair to say that a TMDL is
forward-looking. or érospective?

A »Yes.

Q So how would a TMDL address past discharges -

that continue to contribute to impairment of a water

body?

MR. CARRIGAN: Calls for expert opinion.
Beyond the scope of this witness' knowledge.
MR. LEDGER: Vague and ambiguous.

MR. CARRIGAN: Incomplete hypothetical.

Peterson Reporting, Video & Litigation Services
147



10
11
12.
13
14
15
16
17

18

.19

20

21

22

23

24

25

You can answer.

THE WITNESS: Generally speaking, if you have a
historic discharge that's still in place and is going to
continue to contribute to the impéirment, whateve; that
may be, then a historic disqharge does have a
contribution because of its continued forward discharge
into the future.

BY MS. WITKOWSKI: .
Q. So how would that be addressed in a TMDL?

MR. LEDGER: Vague and ambiguous.

MR. CARRIGAN: Vaqgue. |

THE WITﬁESS: One way would be to remove that
historic discharge. »
BY MS. WITKOWSKI:

Q How would removing a historic discharge look in
a TMDL?

MR. CARRIGAN: Végue.

MR. LEDGER: Same objection..

THE WITNESS: If you could determine what the
current contribution and future contribution would be
from that historic discharge; you could budget that in
and the amount budgeted'would be allocated to the
historic dischérge and would lessen the burden of the
other dischargers in that their amounts that they need

to reduce would be lessened.
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