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TO THE REGIONAL WATER QUALITY CONTROL BOARD, DESIGNATED PARTIES,
AND THEIR ATTORNEYS OF RECORD:

The City of San Diego's Reply Comments and Legal Argument Pursuant to the May 12,
2011 Notice of Extended Comment Period and Revised Comment Format, and the Third
Amended Order of Proceedings, dated May 18, 2011, Designated Party The City of San Diego
(“City”) respectfully submits the following Reply Comments and Legal Arguments concerning
the Tentative Cleanup and Abatement Order No. R9-2011-0001 (“TCAO”) and its associated
Draft Technical Report (“DTR”) for the San Diego Bay Shipyard Sediment Site, San Diego
County (“Shipyard Sediment Site” or “Site”).

The City offers these reply comments and legal argument on selected issues consistent
with the current procedural posture of this proceeding. The City expressly preserves, and does
not waive, any and all objections to those comments, technical issues, evidence or legal
argument to which the City does not address herein, and further reserves the right to supplement,
modify or withdraw its comments on any issue identified herein. The City’s reply comments and
legal argument will address in turn those comments and legal argument from selected
Dischargers and Interested Parties that were submitted on May 26, 2011.

I
STAR & CRESCENT BOAT COMPANY IS APPROPRIATELY NAMED AS A

DISCHARGER BECAUSE IT IS THE LEGAL SUCCESSOR TO SAN DIEGO MARINE
CONSTRUCTION COMPANY.

A. INTRODUCTION

Star & Crescent Boat Company (“Star & Crescent Boat™) claims that there is no evidence
it is a legal successor to San Diego Marine Construction Company (“SDMCC”), one of the
parties potentially responsible for contamination of the Shipyard Sediment Site as a result of its
historical shipyard operations. Yet the very evidence submitted by Star & Crescent Boat with its
comments to the Board demonstrates that it was a mere continuation of San Diego Marine
Construction Company (“SDMCC?”), if not a fraudulent transfer to hide or escape liabilities, such
that Star & Crescent Boat is a corporate successor of SDMCC. A detailed review of the

evidence Star & Crescent Boat submitted in fact demonstrates the strength of the successor
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liability case against Star & Crescent Boat and proves it is the proper successor and that Star &
Crescent Boat is appropriately named as a Discharger to this proceeding.

The evidence demonstrates that a few years after SDMCC changed its name to Star &
Crescent Investment Company (“Investment Company”), Investment Company, led by O.J. Hall,
Jr., created Star & Crescent Boat (installing himself and his children as directors) so as to
transfer its $800,000 harbor business to it, for which it received grossly inadequate consideration.
Following the transfer, Star & Crescent Boat, led by O.J. Hall, Jr.’s children, continued the
harbor business while Investment Company retained control over Star & Crescent Boat,
reviewing its operations, financials, and dictating and approving its directors salaries, bonuses
and its stock dividends (actually marked “approved” by O.J. Hall, Jr. in Board of Directors
meeting minutes). The evidence also shows there was officer and director overlap between the
two companies, first with O.J. Hall, Jr. leading both companies, and later via Kenneth Beiriger as
a director of both companies and via Investment Company—still led by O.J. Hall, Jr.—
controlling Star & Crescent Boat. Also, O.J. Hall, Jr.’s three children--Judy Hall, Stephen
Carlstrom and Janet Miles--were the directors and shareholders of Star & Crescent Boat.

The evidence also supports the conclusion that the creation of Star & Crescent Boat and
transfer of assets and liabilities to it was fraudulent in nature, based on sham initial director
appointments, unsupported stock valuations, and questionable stock swaps, which is another

basis for successor liability.

B. STATEMENT OF RELEVANT FACTS AS TO STAR & CRESCENT BOAT
COMPANY

SDMCC operated a shipyard in the northern part of the Shipyard Sediment Site from
approximately 1915 to 1972. In 1972, SDMCC sold its shipyard assets to Campbell Industries.
Immediately thereafter, in July 1972, SDMCC changed its name to Star & Crescent Investment
Company (“Investment Company”) by consent of SDMCC’s directors/shareholders, O.J. Hall,
Jr. and G.E. Hall. (S&C Boat Ex .10").

'«“S&C Boat Ex. ™ shall refer to the exhibits submitted by Star & Crescent Boat with their Written Comment
Submission.

2-

City of San Diego’s Reply Comments and Legal Arguments




GORDON & REES LLP

101 West Broadway, Suite 2000

San Diego, CA. 92101

S

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Star & Crescent Boat was incorporated on April 7, 1976. Six directors were appointed
that same day: Carole Lechlietner, Monica Triplett, Kay Harpold, Gail Lary, Jacqueline Rhodes
and Dorine Schamens. (S&C Boat Ex. 16). Just two days later, on April 9, 1976, each of the
initial directors of Star & Crescent Boat resigned simultaneously without explanation and six
new directors were appointed: O.J. Hall, Jr., Judy Hall, Kenneth Beiriger, Stephen Carlstrom,
Raleigh Miles, and Janet Miles. (S&C Boat Ex. 17). O.J. Hall, Jr. and Kenneth Beiriger were
elected the President and Vice President-Treasurer, respectively, of Star & Crescent Boat on that
same day, April 9, 1976. (/d). O.J. Hall, Jr. was simultaneously a director of Investment
Company when he was elected a director and President of Star & Crescent Boat Company.
(S&C Boat Exs. 10, 11-14, 17). Kenneth Beiriger became an Investment Company director by at
least 1977, if he was not already previously, and remained an Investment Company director
simultaneously with his directorship at Star & Crescent Boat from at least 1977 to 1983. (S&C
Boat Exs. 11-14,17-18, City Ex. 1-2%). Judy Hall, Janet Miles and Stephen Carlstrom are O.J.
Hall, Jr.’s children. (City Ex. 3). Raleigh Miles appears to be the husband of Janet Miles and
O.J. Hall’s son-in-law.

Immediately after the replacement of the first group of “directors” by O.J. Hall, Jr. and
others either related to Investment Company or his children,3 on April 9, 1976, Star & Crescent
Boat, via its new O.J. Hall, Jr./family-led group of directors, voted to acquire the significant
harbor business related assets--over $800,000 worth--of Investment Company in exchange for
1,500 shares of newly created stock of the new Star & Crescent Boat. (S&C Boat Ex. 23) As
Star & Crescent Boat had just been created two days earlier, these shares were basically created
out of thin air. Even assuming a “value” could be ascribed to the newly created stock of Star &
Crescent Boat at that time, the directors, on April 9, 1976, only placed its alleged “par value™ at
$10 per share, making the 1,500 shares worth at most $15,000. (/d)). Thus, Star & Crescent
Boat “purchased” the $800,000+ harbor business of Investment Company for at most $15,000.

/11

2«City Ex. __” shall refer to the exhibits/evidence attached hereto and submitted herewith by City of San Diego.
* In addition to Kenneth Beiriger, discussed above, the remaining directors were the children of O.J. Hall, Jr.
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At the same time it designated the par value of the newly created 1,500 shares to be $10
per share, the Star & Crescent Boat O.J. Hall, Jr./family led-directors also designated the “fair
market value” of the newly created shares to be over $700,000, without any basis whatsoever,
two days after the company was created out of thin air. (/d). At the time of the valuation, the
brand-new Star & Crescent Boat owned no capital, was not engaged in any business, and had no
other identified assets. (/d.) No accounting statements were attached to the corporate minutes to
indicate that an audit or any other accounting investigation supported the valuation. (/d.) The
numbers were simply chosen by the directors, who conveniently were in charge of both sides of
the transaction.

It is unclear where the $15,000 came from for the initial consideration for the shares,
given the relationship between Investment Company and Star & Crescent Boat at the time of this
transaction and their co-leadership by O.J. Hall, Jr., as the head of the family enterprise, as well
as their relationship thereafter. (S&C Boat Ex. 11-14, 17, 23; City Ex. 1-2). Due to the
relationship, it likely came from O.J. Hall, Jr. and Investment Company, since he (and his
family) controlled both companies. It is similarly unclear whether Star & Crescent Boat really
assumed a claimed $86,000 of liabilities of Investment Company as stated in the April 9, 1976
Board of Directors meeting minutes, given the relationship of the companies and the fact that
Investment Company was still paying Star & Crescent Boat’s directors’ salaries and bonuses,
and determining and approving its stock dividends, for at least several years following the
transaction, as also discussed in detail immediately below. (S&C Boat Ex. 11-14,17 and City
Ex. 1-2).

Regardless, even if both the $15,000 and $86,000 are taken into account as consideration,
Investment Company, led by O.J. Hall, Jr., still transferred its $800,000+ harbor business to Star
& Crescent Boat, also led by O.J. Hall, Jr. and his family, at its inception for, at most, pennies on
the dollar, for Star & Crescent to continue that business. At the same time as the transaction was
taking place, Star & Cresent Boat and Investment Company were both under O.J. Hall, Jr’s
direct control. (S&C Boat Ex. 10, 17).

I/
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Six months after the creation of Star & Crescent Boat and the issuance of these 1,500
shares to Investment Company as the consideration for the purchase of the $800,000 of assets of

Investment Company, Investment Company gave the shares back to Star & Crescent Boat.

(S&C Ex. 23). This is not entirely surprising given that this was clearly a family enterprise and
the directors of Star & Crescent Boat O.J. Hall, Jr.’s children. Star & Cresent Boat and
Investment Company remained under O.J. Hall, Jr’s control when this gift of shares took place,
as even after O.J. Hall, Jr. resigned as a director of Star & Crescent Boat, he retained control
over Star & Crescent Boat via his presidency and directorship at Investment Company. (S&C
Boat Ex. 11-14, City Ex. 1-2). After O.J. Hall, Jr. resigned his directorship from Star & Crescent
Boat, his son, Stephen Carlstrom, became President and Mr. Carlstrom, Judy Hall, and Janet
Miles—three of his four children—were the shareholders. (S&C Boat Ex. 17, City Ex. 3).

While Star & Crescent Boat made “payments” to Investment Company from its dividends
for this stock over the next several years, during that same time, Investment Company was
controlling and determining the amount of Star & Crescent Boat’s dividend payments, as well as
its directors’ salaries and bonuses, and other operational and financial aspects of the business as
well, as it operated under the umbrella of Investment Company as clearly part of the family

enterprise:

. Investment Company and Star & Crescent Boat Company are discussed
together in minutes of the Board of Directors meetings for Investment
Company for years after Star & Crescent Boat’s creation. Further, the
minutes and proposals therein, including discussions and proposals
regarding Star & Crescent Boat, were “Approved” by O.J. Hall, Jr. and
K.N. Beringer, both Investment Company directors. (S&C Boat Ex. 11-
14).

. Salaries and bonuses for Star & Crescent Boat directors in 1978 were
dictated and approved by Investment Company and its directors O.J. Hall,
Jr. and K.N. Beiriger. (S&C Boat Ex. 11-12).

. In 1979 and 1981, the minutes of Investment Company Board of Directors
meetings state that Investment Company reviewed Star & Crescent Boat’s
operations and financials and that the salaries and bonuses, and dividends,
of Star & Crescent Boat Company were determined and approved by O.J.
Hall, Jr. and K.N. Beiriger, directors of Investment Company. (S&C Boat
Ex. 13-14).

. In 1981, Investment Company guaranteed a $300,000+ loan for Star &
Crescent Boat. (S&C Boat Ex. 30).

-5-
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. Investment Company and Star & Crescent Boat Company are also
discussed together in the minutes of Board of Directors meetings for Star
& Crescent Boat Company in the years following Star & Crescent Boat’s
creation. (S&C Boat Ex. 30, City Ex. 1-2).

. Minutes from Star & Crescent Boat Board of Directors meetings from
1980 discussed Investment Company employee pay checks and stated that

Investment Company and O.J. Hall approved of Star & Crescent Boat
director salaries. (City Ex. 1-2).

In 1986, Star & Crescent Boat merged with San Diego Harbor Excursions. (S&C Boat
Ex. 32).

C. STAR & CRESCENT BOAT COMPANY HAS SUCCESSOR LIABILITY FOR
SDMCC.

The general rule of successor liability under the laws of California is that the corporate
purchaser of another corporation’s assets presumptively does not assume the seller’s liabilities,
unless:

(1) there is an express or implied agreement of assumption;

(2) the transaction amounts to a consolidation or merger of the two corporations;

(3) the purchasing corporation is a mere continuation of the seller; or

(4) the transfer of assets to the purchaser is for the fraudulent purpose of escaping
liability for the seller’s debts.

Ortiz v. South Bend Lathe (1975) 46 Cal. App. 3d 842, 846, disapproved on other
grounds in Ray v. Alad Corp. (1977) 19 Cal. 3d 22, 34; Fisher v. Allis-Chalmers Corp. Prod.
Liab. Trust (2002) 95 Cal.App.4th 1182, 1188.

Here, as discussed further below, the evidence demonstrates that Star & Crescent Boat
was a mere continuation of SDMCC/Investment Company, and also indicates that the creation of
Star & Crescent Boat and Investment Company’s transfer of assets to it was also of a fraudulent

nature to escape or hide liabilities.

1. Star & Crescent Boat Is A Mere Continuation of SDMCC/Investment
Company.

With respect to the mere continuation exception, in discussing this exception to the

general rule of successor non-liability, the California Supreme Court in Ray v. 4lad stated that
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liability has been imposed on a successor corporation upon a showing of one or both of the
following factual elements:

1) no adequate consideration was given for the predecessor corporation's assets and made
available for meeting the claims of its unsecured creditors;

2) one or more persons were officers, directors, or stockholders of both corporations.
Ray v. Alad, supra, 19 Cal. 3d at p. 29 (citing cases).

In this matter as to Star & Crescent Boat, both of these factors are met.

a. There Was Grossly Inadeguate Consideration Paid for Investment
Company’s $800.000 Harbor Assets.

On April 7, 1976, Star & Crescent Boat was created, with six “directors” who all, two
days later, simultaneously resigned without explanation and were replaced by O.J. Hall, Jr., the
president and director of Investment Company, along with five others, at least one of whom was
also related to Investment Company (Kenneth Beiriger), with the remainder being O.J. Hall, Jr.’s
children and one of their spouses. (S&C Boat Ex. 16, 17; City Ex. 3). Simultaneously with this
uniform directorship replacement with O.J. Hall, Jr./family-led Investment Company personnel,
Investment Company transferred its $800,000+ harbor business to Star & Crescent Boat to
continue that business in exchange for, at most, $15,000 of newly created stock of Star &
Crescent Boat and Star & Crescent Boat’s assumption of $86,000 of liabilities—grossly
inadequate consideration for the significant assets conferred on Star & Crescent Boat. (S&C
Boat Ex. 17).

The consideration becomes even more grossly inadequate and the marked mere
continuation of the business revealed when one examines the inter-relationship of Investment
Company and Star & Crescent Boat over the next several years following its creation and this
asset transfer. This was clearly a family enterprise that O.J. Hall, Jr. created and controlled.
While Star & Crescent Boat focuses in its Comment on how these shares were really worth over
$700,000 and how Star & Crescent Boat paid this back to Investment Company over the next
few years (after Investment Company actually gave the shares back to Star & Crescent Boat six

/17
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months later!),* it leaves out the critical facts that 1) it was O.J. Hall, Jr. and family who created
the alleged $700,000 “fair market value” for this stock out of thin air on April 9, 1976, two days
after Star & Crescent Boat was created, when the stock’s par value was a maximum $15,000
(S&C Boat Ex. 17); 2) that O.J. Hall, Jr.’s children were the shareholders of Star & Crescent
Boat (S&C Boat Ex. 17, 23; City Ex. 3) and 3) that Star & Crescent Boat was operationally and
financially controlled by Investment Company following its creation such that any dividend
payments being made by Star & Crescent Boat to Investment Company for this stock were
basically payments to itself and the family business, because O.J. Hall, Jr. and Kenneth Beiriger,
Investment Company officers and directors, were designating and approving the amounts of the
dividends of Star & Crescent Boat! (S&C Boat Ex. 11-14; City Ex. 1-2).

The documents submitted by Star & Crescent Boat itself with its Comment undisputedly
reflect that Investment Company and Star & Crescent Boat Company were closely inter-related
and controlled by O.J. Hall, Jr. and family and Kenneth Beriger, and basically the same family-
run company. They are discussed together in minutes of the Board of Directors meetings for
Investment Company for years after Star & Crescent Boat’s creation. (S&C Boat Ex. 11-14).
Discussions and proposals regarding Star & Crescent Boat were all “Approved” by O.J. Hall, Jr.
and K.N. Beringer (Mr. Beiriger was also a Star & Crescent Boat director) including the
designation of and approval of salaries and bonuses for Star & Crescent Boat directors in 1978;
the review of Star & Crescent Boat’s operations and financials and designation of and approval
of the salaries and bonuses, and dividends, of Star & Crescent Boat Company in 1979 and 1981;
and Investment Company’s guaranty of a $300,000+ loan for Star & Crescent Boat in 1981.
(S&C Boat Ex. 11-14, 30).

Moreover, additional documents produced by Star & Crescent Boat reflect that
Investment Company and Star & Crescent Boat Company are also discussed together in the
minutes of Board of Directors meetings for Star & Crescent Boat Company in the years

following Star & Crescent Boat’s creation, meetings which were at least in part led by Mr.

4 For reasons unknown. As discussed further infra, the facts suggest that these transactions may also have been
fraudulent in nature to escape or hide liabilities.
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Beiriger. Minutes from Star & Crescent Boat Board of Directors meetings from 1980 discussed
Investment Company employee pay checks and stated that Investment Company and O.J. Hall,
Jr. approved of Star & Crescent Boat director salaries. (City Ex. 1-2).

These facts and evidence—Ilargely submitted by Star & Crescent Boat itself in this
proceeding—demonstrate that there was not adequate consideration was paid for Investment
Company’s assets, and the relationship between Investment Company and Star & Crescent Boat

was such that Star & Crescent Boat was a mere continuation of Investment Company.

b. Directors and Officers of Investment Company Were Directors and
Officers of Star & Crescent Boat and/or Controlled Star & Crescent Boat.

Star & Crescent Boat does not dispute that Investment Company shareholder and director
0.J. Hall, Jr. was directly involved in the creation of Star & Crescent Boat in that he became a
director (and President) of Star & Crescent Boat two days after its inception and remained such
for six months. (S&C Boat Ex. 17; p. 10 of S&C Comment). It also does not dispute that
Kenneth Beiriger was simultaneously an Investment Company director and Star & Crescent Boat
director at the same time for several years. (S&C Boat Ex. 11-14, 17, 30, p.10 of S&C
Comment).

However, for some reason, Star & Crescent Boat turns a blind eye to the fact that even
after O.J. Hall, Jr. stepped down as a director of Star & Crescent Boat in October 1976, he
continued to control Star & Crescent Boat because he was a director and President of Investment
Company, as is reflected in the numerous Board of Directors meetings of Investment Company
wherein he approved Star & Crescent Boat operations, financials, director salaries and bonuses,
and stock dividends. (S&C Boat Ex. 11-14, 30, City Ex. 1-2).

Star & Crescent Boat also wholly ignores the fact that the directors and shareholders of
Star & Crescent Boat were all O.J. Hall, Jr.’s children. (S&C Ex. 17, 23; City Ex. 3).

The evidence clearly demonstrates officer and director overlap between the two
companies, by key directors, a family-run enterprise by O.J. Hall, Jr. and his children, and
control by Investment Company over Star & Crescent Boat following its creation. While

director and officer overlap is not the only factor in assessing successor liability under a mere

9.
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continuation theory, here, as discussed in detail, supra, it is certainly not the only fact
demonstrating the mere continuation. When all of the facts are coupled and reviewed together
with the legal standard, Star & Crescent Boat is proven to be the successor to SDMCC under the

mere continuation theory.

c. Star & Crescent Boat May Have Been Created to Accomplish a
Fraudulent Transfer of Liabilities of SDMCC/Investment Company.

While Star & Crescent Boat all but brushes aside this other exception to the rule against
successor liability, the facts and the evidence strongly suggest that the transaction whereby Star
& Crescent Boat was created with fake directors and its subsequent unsupported stock valuations
and stock swaps was for a fraudulent purpose of trying to escape or hide certain liabilities.

The facts support that Star & Crescent Boat was created by Investment Company for the
financial purpose of shifting assets and liabilities from Investment Company to this new entity.
The installment of the initial six “directors” on April 7, 1976 was clearly a sham, given their
uniform, simultaneous resignations two days later and immediate replacement by the O.J. Hall,
Jr./family-led Investment Company directors. (S&C Boat Ex. 16-17). The creation of 1,500
shares of Star & Crescent Boat stock out of thin air——again, simultaneously with the installment
of the O.J. Hall, Jr. family led directors—and designation by the directors that it had a par value
of $15,000 but a “fair market value” of over $700,000—smacks of fraud. (S&C Boat Ex. 17).
How could 1,500 newly created shares of a brand new company have a fair market worth of
almost three-quarter of a million dollars, when at most, the capital behind them is $15,000?

The fraudulent scheme continued when Investment Company, six months later, for
unclear reasons, actually gave these shares back to Star & Crescent Boat (probably because the
directors were O.J. Hall, Jr.’s children), and then was paid by Star & Crescent Boat, at least
somewhat, for these shares over the next several years, out of its dividends, which dividends
were designated and approved by Investment Company. Investment Company appears to have
achieved payment to itself for transferring assets and liabilities to a new company, which it
continued to control, as reflected on the Board of Directors meeting minutes. (S&C Boat Ex. 11-

14, City Ex. 1-3).
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Thus, there is also a strong suggestion of fraud in the transactions creating and sustaining

Star & Crescent Boat and yet another basis for a finding of successor liability.

II.

THE EVIDENCE DOES NOT SUPPORT THE CONCLUSION THAT THE TENTATIVE
CLEANUP AND ABATEMENT ORDER IS TECHNICALLY INFEASIBLE TO
ACHIEVE BECAUSE UNCONTROLLED SOURCES OF POLLUTION UNRELATED
TO NASSCO ARE IMPACTING SEDIMENT AT THE SHIPYARDS.

A. THE EVIDENCE DOES NOT SUPPORT THE CONCLUSION THAT “THE
PLUME OF CONTAMINATED WATER FROM CHOLLAS CREEK DURING
RAIN EVENTS HAS BEEN SHOWN TO EXTEND MORE THAN A
KILOMETER FROM THE DISCHARGE POINT INCLUDING THE AREAS
WITHIN NASSCO’S LEASEHOLD, AND CONTRIBUTES AN ARRAY OF
POLLUTANTS TO THE SITE.”

In its comments submitted on May 26, 2011, NASSCO argues that ... The plume of
contaminated water from Chollas Creek during rain events has been shown to extend more than a
kilometer from the discharge point including the areas within NASSCO’s leasehold, and
contributes an array of pollutants to the site.””

The findings cited are based on studies conducted by Schiff et al (2003) and Chadwick et
al (1999). The Schiff (2003) plume maps (figures 2 through 8 in Schiff (2003)) which show
temperature, salinity, turbidity (beam attenuation), and toxicity results right up to the shore are
likely not based directly on any data collected from these areas. Nowhere in Schiff (2003) is
there mention of the authors having received access to these restricted areas to perform the
sampling. The City believes the results showing the area of impacts on these figures are
extrapolations based on Kriging the extent of the plume. This geostatistical method referred to
as Kriging does not take into account advection, dispersion, or transformation. Where hard
boundaries exist such as shorelines, Kriging will extrapolate right up to the boundary. However,
in theory, advection to a hard boundary is very limited and movement toward a hard boundary

tends to be via diffusion, which is a very slow process compared to advection. Schiff (2003) do

not provide data indicating the Chollas Creek freshwater plume extends up to the shoreline. The

* Nassco’s Comments On The San Diego Regional Water Quality Control Board Cleanup Team's September 15,
2010 Tentative Cleanup And Abatement Order No. R9-2011-0001, Draft Technical Report, And Shipyard
Administrative Record (“NAASCO’s Comments”), p. 35.
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use of Kriging or other geostatistical methods to predict concentrations beyond the boundaries of
sampling is incorrect. Geostatistical tools are developed for characterizing data within the
sampled area. Such tools have no predictive abilities, and thus should not have been used to
determine the area influenced by the surface waters of Chollas Creek.

A similar deficiency is noted in the hydrodynamic model presented by Chadwick (1999).
This model does not appear to take into account physical obstructions to flow such as ships
docked at NASSCO piers 3-6 at the mouth of Chollas Creek, which is a typical situation. Such
ships almost (or sometimes do) touch bottom at that location, which creates a physical
impediment to flow from Chollas Creek to the Shipyard. The Doppler meters used to calibrate
the hydrodynamic model were most likely placed outside of piers and probably could not show
the effects of the piers on waters between them. Again, the locations of the Doppler meters are
not provided in the report and so it is impossible to review this data. Also this model uses a 100
meter grid which cannot be reasonably used to conclude movements of sediments at the scale of
Chollas Mouth which is less than 100 m wide. Collectively these issues with the hydrodynamic
modeling efforts in the shoreline area indicate model predicted results for this area are
inaccurate.

So, while data collected during the 1999 period when the Chadwick study was being
conducted and subsequently showed plumes of Chollas Creek water extending into San Diego
Bay, there is no data showing that this Chollas Creek water or sediments from Chollas Creek
circulate up to the remedial footprint of the shipyards site.

The U.S. Navy SPAWAR conducted a modeling study of discharges of sediments from
Chollas Creek (Chadwick, et al, undated). They used sediment discharge data measured in
Chollas Creek in 2001. In this study SPAWAR modeled 10 years of storms from Chollas Creek
and the movement of sediments into San Diego Bay using a 3 dimensional estuary model.
SPAWAR estimated that 46 to 92% of sediments discharging from Chollas Creek would be
trapped in the creek mouth and not enter San Diego Bay. The amount of trapping would be
dependent on the size of storm. Smaller storms would result in greater trapping in the mouth and

larger storms would result in lower trapping in the mouth.
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If Chollas Creek was a source of chemicals of concern (COCs) to the Shipyard, one
would expect to see decreasing concentrations from Chollas Creek to the Shipyards site. When
looking at the chemical concentrations of the COCs in Chollas Creek sediments, there is not a
chemical gradient starting at Chollas Creek and decreasing to the Shipyards. Looking at
Cadmium, which is not a COC, but which is more representative of urban runoft, there are
gradients of Cadmium leading from Chollas Creek to the Shipyards. Based on this analysis of
chemical gradients, the City submits that Chollas Creek is not a significant contributor of COCs
to the Shipyard site.

If Chollas Creek was a source of COCs to the Shipyard, one would expect to see similar
ratios of COCs in the Chollas creek mouth as one sees in other Shipyard sediment locations.
When COC ratios are analyzed to evaluate differences or consistencies between locations, it
appears that COC ratios are not consistent between the shipyards area and the mouth of Chollas
Creek. Thus, the City concludes that Chollas Creek is not a source of Shipyard site COCs (Cu,
PCB, Hg or TBT).

The statements made by NASSCO and RWQCB staff under deposition regarding how
Chollas Creek is impacting the Shipyards sediment site outside the mouth of Chollas Creek are

speculative and not based on any direct measurements or well calibrated field-verified models.

B. THE EVIDENCE DOES NOT SUPPORT THE CONCLUSION THAT “...THE

STORM WATER CONTAINS PCBS, PYROGENIC HYDROCARBONS, OIL

AND GREASE, SYNTHETIC ORGANICS, AND HEAVY METALS, AMONG

OTHER POLLUTANTS.”

In its comments submitted on May 26, 2011, NASSCO argues that “...The storm water
contains PCBs, pyrogenic hydrocarbons, oil and grease, synthetic organics, and heavy metals,
among other pollutants.”®
In fact, PCBs have never been detected in Chollas Creek water. In fact, the RWQCB

discontinued the requirement for PCB monitoring in Chollas Creek because PCBs had never

been detected. PCBs found in Chollas Creek mouth or Shipyard sediments are likely from

® NASSCO’s Comments, p. .36.
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sources other than Chollas Creek.

C. THE EVIDENCE DOES NOT SUPPORT THE CONCLUSION THAT "TO THE
EXTENT MINOR IMPACTS ARE OBSERVED AT NASSCO, TRIAD RESULTS
SUGGEST THAT CONTAMINANTS FROM CHOLLAS CREEK, NOT THE
SHIPYARDS, ARE LINKED TO THE OBSERVED ENVIRONMENTAL
IMPACTS."

In its comments submitted on May 26, 2011, NASSCO argues that "to the extent minor
impacts are observed at NASSCO, triad results suggest that contaminants from Chollas Creek,
not the shipyards, are linked to the observed environmental impacts."” NASSCO then proceeds
to argue that “...For example, stations NA20 and NA22 — which are not associated with
shipyard-related chemicals, but are within the area of apparent sediment deposition from the
Chollas Creek stormwater plume — are the only stations in the NASSCO leasehold with apparent
benthic effects under the DTR analysis..”

NA20 and NA22 are located next to the piers where full thrust engine testing takes place,
resulting in significant physical disturbance to the underlying sediments. Navy collected
bathymetry data shows sediment elevation contours in this area suggesting of significant “blow-
out” of sediments, likely from propeller activity during engine testing. The physical disturbance
may be the factor affecting the benthic community. In fact, levels of chemicals of concern
throughout the shipyard sediment site do not correlate with observed benthic community effects.
However, at the only locations where significant physical disturbances take place routinely,
benthic community effects are observed.

Next, in support of the same proposition that triad results suggest that contaminants from
Chollas Creek, not the shipyards, are linked to the observed environmental impacts, NASSCO
argues NASSCO argues that correlations are observed between pesticide concentrations and
sediment toxicity and that “there is clear evidence that pesticides — which are not shipyard-
associated chemicals — may be responsible for adverse biological effects observed at the

shipyards, particularly adverse effects to bivalves.”®

/11

"NASSCO’s Comments, p. 36-38.
# NASSCO’s Comments, p. 36.
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This statement drawn from conclusions made in the Exponent Report (Exponent, 2003)
was based on only four samples. Four samples do not provide sufficient statistical power to
conclude that there is or is not a correlation. Correlation analysis conducted on other chemicals
of concern utilized upwards of 60 samples. The conclusion that there is “clear evidence that
pesticides ...may be responsible for adverse effects...”’should not be drawn on the basis of 4
samples.

Next, in support of the same proposition that triad results suggest that contaminants from
Chollas Creek, not the shipyards, are linked to the observed environmental impacts, NASSCO
argues NASSCO argues that “Urban Runoff from Chollas Creek Is A Significant Contributor of
Pollutants To The Shipyard.”

Conclusions regarding the fate and transport of sediments from Chollas Creek are based

on:
. no direct measurement of sediment loads to the inner portions of the
shipyard site.
. The use of a technique called Kriging from points in the Bay where

turbidity and toxicity data were measured during a storm to the shoreline.
This technique is a mathematical algorithm for estimating the difference in
concentrations between two known points and does not take into account
the hydrodynamic effects of hard barriers to flow and sediment flux that
are found at the Shipyard inner site. This technique is inappropriate for
drawing conclusions on fate and transport of suspended sediments and
does not accurately estimate sediment transport.

No comparison of mass discharges from Chollas Creek that may have migrated to the
inner Shipyard area with mass discharges from historical shipyard operations were made.
Statements made regarding the contribution of Chollas Creek to the inner Shipyard area are
speculative and not based on any direct data or well calibrated models.

Comparisons conducted by the City of mass discharges from Chollas Creek that may
have migrated to the inner Shipyard area with likely mass discharges from historical shipyard
operations suggest that the amount of chemical of concern mass at the shipyard site is more than

98% from shipyard operations. The concentrations within storm water are far lower than the

’ NASSCO’s Comments, p. 37-38.
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concentrations in Shipyard waste discharges that were likely to occur prior to the enforcement of
regulatory restrictions on those discharges began in the 1980s.

Next, in support of the same proposition that triad results suggest that contaminants from
Chollas Creek, not the shipyards, are linked to the observed environmental impacts, NASSCO
argues NASSCO argues that Observed Toxicity and Benthic Community Effects Are
Attributable to Discharges Of Municipal Storm Water. Further, that “...the presence of
pesticides, and the observed correlations between pesticides and toxicity, suggest that Chollas
Creek and storm sewer discharges from areas outside the shipyards are contributing toxic levels
of pesticides (and other chemicals) to shipyard sediments, and are also responsible for any
observed effects.”!

This statement drawn from conclusions made in the Exponent Report (Exponent, 2003)
was based on only four samples. Four samples do not provide sufficient statistical power to
conclude that there is or is not a correlation. Correlation analysis conducted on other chemicals
of concern utilized upwards of 60 samples. The conclusion that Chollas Creek is causing
observed toxicity because of pesticides should not be drawn on the basis of 4 samples.

Additionally, as stated elsewhere in responses to other NASSCO comments, the studies
to date on the fate and transport of sediments from Chollas Creek do not show sediments
migrating to the inner Shipyards site. Organochlorine pesticides would be attached to sediments
due to their hydrophobicity. Studies to date show most (46% to 92% depending on the storm) of
sediments remaining trapped in the Chollas Creek mouth and not even extending out to San
Diego Bay. Of those that continue to the shipping channel in San Diego Bay during larger

storms, data and modeling studies do not show significant migration to the inner shipyard.

D. THE EVIDENCE DOES NOT SUPPORT THE CONCLUSION THAT
“REMEDIATION GOALS CANNOT BE MET DUE TO RE-CONTAMINATION
FROM OTHER SOURCES.”

In its comments submitted on May 26, 2011, NASSCO argues that “Remediation Goals

91l

Cannot Be Met Due to Re-Contamination From Other Sources.” ~ The City is committed to

'’ NASSCO’s Comments, p. 38.
"' NASSCO’s Comments, p. 38-39.
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complying with the Chollas Creek metals TMDL. While actions are not required prior to 2018,
80% reduction is required by 2018. The City has analyzed and evaluated different means of
achieving compliance and is currently developing a plan that the City believes should achieve
compliance. There are numerous technologies more effective (and not more costly) than sand
filters at removing metals, including dissolve fractions, that are being considered for
implementation throughout the Chollas Creek watershed.

As noted in responses to comments above, the discharges from Chollas Creek do not
significantly affect inner Shipyard sediments. Predictions of mass discharges from Chollas
Creek of copper, zinc, and lead as the TMDL is being implemented suggest that there will be no
measureable increase in sediment concentrations of these constituents after remediation of
Shipyards is complete. Accordingly, there should be no concerns that remediation goals cannot

be met because of any concerns regarding recontamination from Chollas Creek.

IIL

SAN DIEGO GAS & ELECTRIC ("SDG&E") IS APPROPRIATELY NAMED AS A
DISCHARGER.

As demonstrated below, there is copious evidence that SDG&E's operations caused or

contributed to discharges of the subject pollutants into the Shipyard Site.

A. THERE IS SUFFICIENT EVIDENCE TO SHOW THAT PCBS WERE
RELEASED FROM THE SDG&E SILVERGATE SUBSTATION/SWITCHYARD
AREA AND THAT THE CONDITIONS AT THIS SUBSTATION/SWITCHYARD
LED TO THE SUBSEQUENT DISCHARGE OF PCBS INTO THE STORM
DRAIN IN SAMPSON STREET AND, ULTIMATELY, TO THE SHIPYARDS
SITE AND SAN DIEGO BAY.

The TN& Associates 2006 Underground Storage Tank closure report presents analytical
results of samples collected from soils in the substation area beneath and adjacent to the closed
underground storage tanks. These analytical results show concentrations of PCBs ranging from
56 to 125,000 micrograms per kilogram. The maximum concentration is higher than
contamination found in the Shipyards sediments. Shipyard sediment site background is 84
micrograms per kilogram.

/11
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The RBF 2006 Water Quality Technical Report and the 2006 SDG&E Hydrology report
for the Silvergate substation/switchyard upgrade and modification project both state that
“Approximately 3.0 acres of the site currently drains by means of surface flow to Sampson
street.” Both reports go on to state “The site drains to the west side of Sampson Street where
runoff flows to a curb inlet and catch basin (prior to the intersection of the railroad tracks on
Sampson Street.” This evidence shows that: 1) PCBs were released to soils at the
substation/switchyard, and 2) the substation/switchyard drained to the Sampson street storm
drain, which City drawings show leads to the Shipyards Sediment site and San Diego Bay.
Therefore, PCBs were released at the substation/switchyard. Rainwater left the
substation/switchyard and entered Sampson Street, the storm drain, and San Diego Bay.

SDG&E has not presented any documentation or testimony stating that they removed
released PCBs from substation/switchyard soils prior to a rain event or that they took any steps to
treat runoff to remove PCBs from that runoff before leaving the substation/switchyard. SDG&E
has produced no documentation or testimony stating that the transformers, capacitors, or other
PCB containing equipment or vessels in the substation/switchyard were placed in secondary
containment at the time of construction in the 1940s (SAR193281). The presence of secondary
containment in 2004 as cited in the ENV America 2004 site investigation report (SAR193281) is
not evidence of secondary containment having been put in place at the time of original
construction. The standard practice in the 1940s for ransformer and capacitor construction was to
not place them in secondary containment because in the 1940s there were no regulations
requiring that secondary containment be installed for these devices. In fact, the presence of
PCBs in substation/switchyard soils during demolition in 2006 is direct evidence that SDG&E

did not take steps to remove PCBs that had been released from soils at the substation/switchyard.

B. THERE IS SUFFICIENT EVIDENCE TO SHOW THAT SDG&E DISCHARGED
PCBS TO THE SHIPYARDS SITE AND SAN DIEGO BAY VIA THE COOLING
TUNNELS.

The 2006 SDG&E Hydrology Report states: “The roof and cooling water deck (south-
west of the powerhouse) currently drain into the cooling water tunnels.” September 10, 1974,

SDG&E Internal Correspondence (SAR193394) states that turbine room sump pumps discharged
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to the cooling water discharge tunnel. Silver Gate Power Plant Waste Water Treatment Facility
Training Manual (No Date) states: “The floor drains are in areas where large amounts of o1l may
be spilled.” (SAR193675). San Diego Gas and Electric Spill Prevention Control and
Countermeasure Plan Silver Gate Power Plant (October 27, 1981) listed the following specific

equipment in the turbine room and on the cooling water deck:

(35-50KW) Steam Turbine — Generator Sets

8 (2,500 to 3,000 gallon) Turbine Lubricating Oil tanks

Power and 2 Lighting Transformers Near GU 2 on CW Deck
Auxiliary and 1 Lighting Transformers Near GU 1 on CW Deck

A U.S. EPA report published September 25, 1976 titled “PCBs in the United States
Industrial Use and Environmental Distribution” lists the uses of PCBs in Heat Transfer fluids,
Hydraulic Fluids, Lubricants, Transformers, Capacitors, Plasticizer Applications, and
Miscellaneous Industrial. A Monsanto sales manual for PCBs published in 1944 states that the
primary benefit of PCBs is how they stabilize oils under high temperature conditions. It is easy
to conclude from this fact record that the SDG&E turbines and transformers used PCB
containing oils because of the high temperatures at which they operated. One can also conclude
that the turbines leaked oils. The presence of lubricating oil tanks is evidence that a reserve of
oil for the turbines was necessary for the turbines to operate. Therefore, the turbines must have
lost oil. Oil is not a volatile substance, so the primary means of loss would be through leaks.
The leaks from the turbines would have been collected in the turbine sumps and pumped to the
cooling water lines as stated in the above cited documents. Therefore, there is a direct link
between turbine leaks and discharges in the cooling water lines. SDG&E has provided no
documentation or testimony stating that they did not use PCB containing oils in their turbines,
hydraulic systems, or transformers. SDG&E has not provided any evidence or testimony
showing that the turbines never leaked.

Simply put, because concentrations of PCBs in cooling water tunnel sediments or
sediments near cooling water tunnels are lower in concentration than in other Shipyard sediments
is not sufficient evidence to prove that no PCBs were ever discharged from the cooling water

tunnels. In fact, the presence of any PCBs in the cooling water tunnels is evidence that PCBs
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were discharges and that the cooling water discharge is one of the sources of PCBs in the
Shipyards site and San Diego Bay.

C. THE PCBS DETECTED IN CATCH BASIN CB1 IS FURTHER EVIDENCE
THAT SDG&E HAD DISCHARGED PCBS TO THE SAMPSON STREET
STORM DRAIN AND SUBSEQUENTLY TO THE SHIPYARDS SEDIMENT
SITE AND SAN DIEGO BAY.

PCBs were detected In CB-1 after a visual inspection suggested that sampling was
warranted. The 2006 TN and Associates letter presenting the results of their investigation of
what drains led to the catch basin stated that a 6 inch roof drain led to the catch basin from the
SilverGate Power Plant. This statement was not documented with any as-built drawings showing
the 6 inch roof drain. No photos of the roof drain were presented. Samples were collected from
the roof. Samples contained PCBs ranging from non detect to 1,400 micrograms per kilogram.
1,400 micrograms per kilograms is higher than found in most Shipyard sediment samples.
Shipyard background was set at 84 micrograms per kilogram, which was established to take into
account general urban activity, which would include atmospheric deposition.

Irrespective of whether the investigators discovered a specific source on the roof, the high
sample showed that there had been a release to the roof materials, whether from the constituents
within the roof materials themselves, or from a release from the power plant resulting in deposits
on the roof. The drainage of the roof is stated to lead to CB-1. PCBs were detected in CB-1.
Drawings of CB-1 show that it leads to SW4 in Sampson Street, which leads to the Shipyards
Site and San Diego Bay. Therefore, there is evidence showing: 1) a release of PCBs to the roof
of the Silvergate Power Plant, 2) transport from the roof of the Silvergate Power Plant to CB-1,
3) the presence of PCBs in CB-1, and 4) transport from CB-1 to the Shipyards Site and San
Diego Bay.

D. THERE IS SUFFICIENT EVIDENCE TO SHOW THAT THE SDG&E

SILVERGATE POWER PLANT BILGE PUMPING SYSTEM THROUGH

NOBLES LAKE DISCHARGED PCBS AND OTHER WASTES TO THE
SHIPYARDS SITE AND SAN DIEGO BAY.

The September 10, 1974, SDG&E Internal Correspondence (SAR193834) presents the

figure shown below (Figure 1). This figure clearly shows that the bilge pumps lead to an 8 inch
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pipe that leads to Nobles Lake. The bilge pumps emptied the basement of the Silvergate Power
Plant, which contained boiler blow down tanks, boiler pumps, and hydraulic systems. Figure 2

from Technical Report for RWQCB Investigation Order No. R9-2004-0026 Silver Gate Power

Plant, San Diego, CA July 14, 2004, ENV America Inc., shows the wastes discharged from the

Silvergate Power Plant. (SAR193272-SAR193329). This figure clearly documents oily wastes
being discharged directly to San Diego Bay, either through Nobles Lake or through the Cooling
Water Discharge.

Figure 3 from the same ENV America report, shows the Nobles Lake area. This 1950
aerial photo also shows a ditch leading directly to the Shipyards site and San Diego Bay.

Figure 4 from the same ENV America report, also shows the Nobles Lake area. This
1952 aerial photo shows a new pond dug in the vicinity of Nobles Lake and the ditch, but not
directly on Nobles Lake or the ditch.

Figure 5 from the same ENV America report, also shows the Nobles Lake area. This
1953 aerial photo shows the new pond no longer there, but Nobles Lake and the ditch are clear in
the photo.

Figure 6 from the same ENV America report, purportedly taken in 1955 shows the
Nobles Lake releasing oily wastes to the surface and to the ditch leading to San Diego bay.

The ENV America report (2004) states: “Basement bilge water consisted of liquids that
accumulated in trenches in the plant basement. The WWTP manual (SDGE 1978) lists the
following waste sources: turbine drains, boiler drains, condenser drain, pump drains, cooling
water supply drains, water box drains, service air compressor drains, fire pump drains, relief
valve drains, condensate storage and overflow, and condensate makeup pump drains. The
basement bilge system was divided into two areas: the turbine side and the boiler side. Diagrams
from 1965 show that bilge water from the turbine side was piped into the discharge cooling water
tunnels and the bilge water from the boiler side was pumped via an 8 inch diameter pipeline to an
oil-water separating pond located on Parcel 2 referred to as ‘Nobles Lake,” which was used for
evaporation and settling. However it is noted that an ACE application SDGE 1972 stated that

only blowdown and cooling water were discharged to the CW tunnels whereas other wastes were
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disposed of by evaporation, discharge to sewer, or offsite disposal. Some water from the pond
was discharged to the Bay. (SAR193289)

In a SDG&E internal correspondence dated September 10, 1974, A.W. Hovland wrote *
The oil-water settling pond known as “Nobles Lake” is presently filled to overflowing condition,
thus the discharge from Silver Gate will eventually find a path to the San Diego Bay.”
(SAR193394)

Figure 7 shows the sampling locations of the SDG&E tidelands lease area (ENV
America, 2004).

Figure 8 shows a 1952 aerial photo with the sampling locations from the 2004 ENV
America report overlaid on the site. Note the ENV America investigation did not sample the
oil/water separator location, known as “Nobles Lake” or the ditch running along the fenceline to
San Diego Bay. The investigation focused primarily on the pond that aerial photos showed
existed only from 1951 or 1952 to 1952. However, historical aerial photos and documents show
the oil/water separator and ditch existing from at least 1950 to 1974. Therefore, the ENV
America (2004) sampling results would not adequately characterize residual contamination in the
tidelands due to SDG&E documented waste management operations in that area.

Figure 9 shows the approximate location of Nobles Lake based on analysis of aerial
photos, the assumed location of Nobles Lake in the ENV Americas 2004 investigation, and
another location for Nobles Lake based on a 1974 SDG&E memo. The ENV Americas 2004
investigation apparently relied on the 1974 SDG&E memo and did not use historical aerial
photos to identify true location of the oil/water separator and ignored the ditch observed in the
aerial photos. The diagram also shows a discharge pipe from Nobles Lake to San Diego Bay.
The investigation did not locate this pipe.

A U.S. EPA report published September 25, 1976 titled “PCBs in the United States
Industrial Use and Environmental Distribution” lists the uses of Aroclor 1242, 1248, 1254, and
1260 in hydraulic oils; 1248 and 1254 in vacuum pumps; 1242 in turbines; 1242, 1254, and 1250
in transformer oils; and 1242 and 1254 in capacitors.

Data from the Shipyards sediment investigation show Aroclor 1242 and 1248 at higher
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relative concentrations in the northern end of the Shipyards site closer to the ditch leading from
Nobles Lake, and 1254 and 1260 at higher relative concentrations near the SW4 outfall, which
drained the substation/switchyard. Discharges from Nobles Lake to the northern end of the
Shipyards site near the BAE Pier | area, based on the fact record, would have contained oils
from hydraulic systems, pumps, and turbines, which would be expected to be higher in relative
concentration of Aroclor 1242 and 1248. Discharges from the substation/switchyard would have
contained oils from transformers and capacitors, which would be expected to have higher relative
concentration of Aroclor 1254 and 1260. Shipyard sediment Aroclor data show these general
trends.

In conclusion, the evidence shows:

. PCBs were a component in oils within the Power Plant.

. Oils spilled within the boiler room side of the power plant were
intentionally pumped to an oil/water separator called “Nobles Lake”

. Nobles Lake discharged oily waste to the Shipyards Sediment site and San

Diego Bay, at a minimum, via a ditch observable in numerous aerial
photos, and possibly via a discharge pipe.

. Aroclor ratios found in Shipyard sediments reflect the different types of
wastes that were discharged from Nobles Lake and from the
substation/switchyard.

The investigations conducted by SDG&E and their consultants to date have not
adequately characterized the discharges or residual contamination left from these operations and
do not refute the evidence showing the discharge of PCBs to the Site. The Aroclor mix in the
Shipyard sediment site reflect the conceptual site model of the different waste types produced by

SDG&E and their discharge locations and transport pathways.

IV.

THERE IS SUFFICIENT EVIDENCE TO CONCLUDE THAT THE PORT HAS
RESPONSIBILITY FOR DISCHARGES FROM ITS MS4 FACILITIES.

In its comments submitted on May 26, 2011, the Port argues that because it does not own
SW4 and SW9 of the MS4 permits, that its status as co-permittee under the NPDES permit for

MS4 discharges does not make it liable for discharges into or from that part of the MS4 system. 12

> The San Diego Unified Port District’s Submission of Comments, Evidence and Legal Argument, p. 13-16.
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The MS4 permit requires all co-permittees to prohibit discharges into its MS4 system.
The agreement between the co-permittees is that each co-permittee will implement programs to
prevent discharges to the MS4 that runs through its jurisdiction. The Port District is a unique
entity in that it is an overlay entity. The land within the Port District is also incorporated in the
City of San Diego. However, the Port District has all rights of inspection and action on the land
within its jurisdictional boundaries — namely, the tidelands. The City may have the easement
that allows the storm drain to pass through the tidelands to drain the upland areas and tideland
areas. But, the Port District is fully responsible, both under the MS4 permit and under its
agreements with the co-permittees, to take all necessary actions to prevent discharges of
pollutants into the MS4 system that runs through lands that are under the Port District’s
jurisdiction. Thus, to the extent there is any determination that discharges of the subject
pollutants from the MS4 system have caused or contributed to a condition or nuisance or

pollution at the Site, the Port should be liable as a Discharger.

V.

THE PROPOSED REMEDIAL FOOTPRINT PROPERLY EXCLUDES POLYGON
NA22.

The Coast Keeper / Environmental Health Coalition (“EHC”’)comments state that the
“Proposed Remedial Footprint excludes eight polygons that, under the DTR’s own methodology,
should have been included” and that “[t]he Proposed Remedial Footprint improperly excludes
NA22” and that “[t]he DTR acknowledges that polygon NA22 is “Likely” impaired and should
be remediated because Contaminants of Concerns in sediments are likely adversely affecting
benthic invertebrates within this polygon.”"

In reply, NA22 is located next to the piers where full thrust engine testing takes place,
resulting in significant physical disturbance to the underlying sediments. Additionally, tugboat

movements throughout the day and night most days of the year and large ship movements to and

"’ San Diego Coastkeeper and Environmental Health Coalition Technical Comments, Legal Argument, and
Evidence (“EHC Comments™), p. 25-26.
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from piers in the Mouth of Chellas Creek further disturb sediments. Navy collected bathymetry
data shows sediment elevation contours in this area suggesting of significant “blow-out” of
sediments, likely from propeller activity during engine testing. The physical disturbance may be
the most significant factor affecting the benthic community. In fact, levels of chemicals of
concern throughout the shipyard sediment site do not correlate with observed benthic community
effects. However, at the only locations where significant physical disturbances take place
routinely, benthic community effects are observed.

EHC also comments that “The TMDL process cannot provide a vehicle for remediating
contaminated sediment within the NA22 polygon. A new and separate remediation process—
another Cleanup and Abatement Order—would need to be initiated after completion of the Creek
Mouth TMDL to address existing contaminated sediment in NA22, if it is not remediated under
the current Order. When asked in depositions, no Cleanup Team member could point to a
TMDL that had been implemented through dredging. This means that removing NA22 from the
Proposed Remedial Footprint virtually guarantees that it will never be dredged—even though the
DTR agrees that it is “Likely” impaired. Furthermore, TMDLs are given a long time period—
typically twenty years—before they need to be implemented. Adding this delay together with the
time it would take to develop another cleanup and abatement order to address NA22 means that
any possible cleanup of NA22 would not be for decades down the road. It is a waste of time and
resources to put off remediating NA22 when a framework for its remediation has already been
established in this process.”"!

In reply, the upper and lower Newport Bay organochlorine compound TMDL includes
stipulations in its implementation plan for dredging of sediments in addition to special studies,
natural attenuation, and discharge controls. The dischargers, among numerous other
requirements, are to submit a report that “Evaluate[s] feasibility and mechanisms to fund future
dredging operations within San Diego Creek, Upper and Lower Newport Bay.” See Santa Ana

Regional Water Quality Control Board Resolution No. R8-2007-0024 (City Ex. 4). It is not

" EHC Comments, p. 26.
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unheard of to use a TMDL to compel a discharger to remediate contaminated sediments. It is the
expectation of the City that the Regional Board will use the Chollas Mouth TMDL to compel
dischargers to take necessary actions to mitigate the impairment and another cleanup and
abatement order will not be necessary.

Dated: June 23, 2011 GORDQN & RIoES, LLP

Brian M.t-e'ag’er
Kristin N. Reyna

Kara Persson

Attorneys for City of San Diego
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STAR & CRESCENT BOAT COMPANY

Minutes of Board of Directors Meeting

Directors present: Stephen P. Carlstrom, Judy E. Hall, Janet E. Miles,
K. N. Beiriger

Directore absent: Raleigh J. Miles

This meeting was held on February 28, 1980, pursuant to notice of meeting
and agenda dated February 7, 1980 at 2:00 P.M. in general office at

570 No. Harbor Drive, San Diego, California. Postponed from February 20
to February 28 by consent of the Directors.

1. Labor Management. This area presents a problem to us. Originally
we had a negotiating meeting with IBU Union for Janmuary 29, 1980.
This meeting was cancelled by IBU and a new date of February 4, 1980
wag established and later cancelled by us since San Diego Employers
Union was unable to attend. On February 4, 1980 a petition was filed
by Seafarers International Union with the Labor Relations Board for
representation of Star & Crescent employees. Case $21-RC-16267 was
established, and March 7, 1980, B8:45 A.M. to 9:45 A.M,,was set for an
election by employees for IBU vs SIU or no representation. A hearing
wvas also established for February 20, 1980. On February 15, 1980 the
NLRB notified Star §&§ Crescent that an unfair labor practice had been
filed by IBU, therefore, tha hearinge were indefinitely postponed until
the labor charge could be settled, The IBU claimed unfair lsbor in that
Star & Crescent Management (they claim) refused to bargain with IBU,
the recognized bargaining representative, and that we were aiding the
Seamang International Union. A hearing date has not been established

2, Computer review, The Board has seen some demonstratiorsand reviewed
various proposalg.. Our legal counsel and our public accountants have
both recommended that we retain a consultant to determine the beat system.

We have proposals from:
Benchmark Computers (Cado)
Bosic Decisions (Bosie Four)
Mesa Services, Inc. (Mesa Two)
Agency Computers (Qantel)
IBM (5110 & 5120)
Compal Computer Systems (Compal)
MPI Business Systems (Digital Equipment)
Eyler Business Systems (Mitsubishi)
Quantum Systems, Assoc, (QSA)

Further, members of the Board have brought in advertisements referring
to Computer Office Systems (COS) and Radio Shack (Tandy TRS-80)

Put all of this together with floppy discs vs hard discs, sales pitches,
goftwere, etc., and it all comes down to the probability that any single
one of these proposals would probably serve our purpose irrespective of

competing sales personnel claims of other products.,
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However, in view of this complexity, plus the economic outlook currently

faced by the company in San Diego and Star & Crescent, Nevada, it is advisable
that the whole subject of computers be poastponed until June or July, at

vhich time a decision will be made on one system, and the vendor so

notified. K

3. Life Insurance, The program recommended by Connecticut General for
increased coverage for Stockholders-Officers has bean daferred until
a more definitive pattern on summer business i3 established.

4, Other Business:

a. In connection with current business practice, a policy ou the
caghing of checks is hereby established:
Star & Crescent employees: 1) Star & Crescent pay checks OK
2) Personal checks not to exceed
$100 unless approved by
S. P. Carlstrom or Judy Hall
Other checks: Maximum of $25 per check unless paying for
tickets at the booth or for charters. Excess
not to exceed $25. Former employeas, same
as '""Other Checks", $25 maximum,

With business as it is today, there is too much risk on large check
cashing. There can be exceptions to the rule of course, but only when
prior approval of S. P, Carlatrom or Judy Hall is received.

b. K. N. Beiriger, Treasurer, is relieved of these check approvals
because finance reports to him and from an accounting approval
viewpoint he should be eliminated to provide adquate control.

c. Star & Crescent Investment: Ewployee pay checks may be cashed,
and personnel employee checks to $200, If more is requirsd
this will be accoumplished at the bank when the daily deposit
is wade.

Meeting adjourned at 3:20 P.M.

K. N, Beir
Secretary

Pebruary 29, 1980
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STAR & CRESCENT BOAT COMPANY

Board of Directors Meeting
and

Stockholders Meeting

Minutes of meeting held pursuant to agenda notice to Directors (also Stock-
holders) dated June 6, 1980.

Directors Present: Stephen P. Carlstrom, Judy E, Hall, Janet E., Miles,
Raleigh J. Miles, K. N. Beiriger

8tockholders Present: Stephen P, Carlstrom, 500 shares
Judy E. Hall, 500 ahares
Janet B, Miles, 500 shares
100% of ismued and outstanding shares present

1. Stockholders reviewed fiscal year 1980 results and pursuant to Stock-
holders Agreement and Stock Redemption Agreement of 21 September 1977
egtablished a per share price of $985.79 for currently issued stock,
(Copy signed and attached for Board Minute Book.)

This action officially terminated Stockholders meeting and Board wmeeting
took place from thence on.

1. The Board reviewed current status of labor/management negotistions with
Seamens International Union and San Diego Fmployers Association.
Mounetary issues have not as yet been settled.

2. Board reviewed the public accountanta' certified statements for fiscal
year ending March 31, 1980,

3. Reviewing 1979 vs. 1980 for April and May. For the two months:

1979 1980
Incoma §235,228 $275,646
Direct Expense ; 164,684 163,687
Indirect Expense 94,768 191,064
Operating Loss 24,224 79,105

Thesa months are normally loss monthe, however largest increase in
expenses were:

Bonuses 1,000 71,925
Pacility Maintenance (not boats) 3,763 11,706
Salaries & Wages—indirect 17,764 23,834
Salaries & Wages~direct 42,882 39,758
Advertising 7,089 11,346
X of Direct to Income 70.01 59.38
X of Indirect to Income 40.28 69.31

(excludes other income and expense)
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We obviously have to control some of our indirect expense including
automabile, travel, entertainment, telephone, maintenance, etc. The
Board reviewed the expanse reports of officers for the months of March,
April and May. These expenses mugt be reduced in future months.

The Board approved officers' salaries, having received verbal approval
of 0. J. Hall and Star & Crescent Investment Co. via K. N. Beiriger, a
director of sald company. Salariles at March 31, 1980 were:

Stephen P. Carlstrom $47,256
July E. Hall 39,816
Janet E, Miles . 21,360
Raleigh J. Miles 28,104
K. N. Beirigar 22,080

The Board reviewed dividends paid in 1980 and approved in retrospect
the issuance of same amounting to $135,982, Looking to fiscal year 1981,
the Board 1s contemplating approximately $100,000 and has so approved.

As to bonuses to employees and officers, the Board has tentatively
approved for 1981 bonus as follows, subject to review by the company's
public accountants,

Staphen P. Carlstrom $35,846
Judy E. Hall 39,428
Janet E. Miles 56,954

Year bonuses at Christmas tentatively get for same smounts as paid in
1980 fiacal year for all employees and officers. Cost of Living adjust-
ment for 1981 (payable in February 1981) estimated to be same as 1980
for non-union and office employees.

Ticket prices: Requests are in for 198/ ticket prices so that catalogs
may be produced by tour companies, airlives, etec. The Board discussed
a fara as follows:

Present Suggested
2 hour adult 5.25 5.50
child 2.65 2.75
1 hour adult 3‘50 3-75
child 1.75 1,95

The Board does not like to raise fares, but are faced with new labor rates,
fuel increases, socilal security taxes, ete. As 3 means of getting around
this, the Board discussed a future 1l hour ride in lieu of 1 and 2 hour
trips, This cannot be accomplished until 1982 because of printed schedules.
in the meantiwe, it was decided present fares will be increased and a
decision made by informal executive committee meeting within the month of
June., 8. P. Carlstrom will chair this committee action and results will be
contained in the July Board minutes,
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. There being no further businesa, the weeting adjourned at 4:20 p.m.

K. N. Beiriger
Secretary

June 19, 1980
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SCHEDULE B

{AGREED VALUE)

Agreed Value of the Company:
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MONSANTO CHEMICAL COMPANY

SALZSMEN'S MANUAL
ARCCLOR

DESCRIPTION AND PROPERTIES

The Aroolors are » series of chlaorinated hydrosarbsing based on
viphenyl and terphenyl. They a¥e not pure sompounds but are

aixturse of closely Telated chlorine substitution produsts man-
ufagtured essentially to a set of specifications besed on physical

properties rether than chemical composition.

The approximate chlorine content is indiceted by the last tve
rigures of the Arsclop mmber. The chemical composition closely
wgrouhn the average for the indicated chloro-derivatives ap
follovs,but should not be represented ag simple chemical coapo.
sitlons according to the formuls shown: .

Anm“ Bﬂl“l.ﬂt Chemiesl EM

-
———

izt

}gsq Honochlorobiphenyl

Dichlorobiphenyl

frichlorobipbenyl

Tetrachlorobiphenyl

- Poauemorob;mnll
1 Hexachlorobi ¥
1262 Hepta:hlorobiphenyl
1268 Nenachlorobipheny
1271 Decachlorobiphenyl
5%0 Nonachloroterphenyl

‘Reference should be made to technicsl bulletin P2-11%5 for tables

and graphs of .physical properties. This manial contains only that
information vhich is nat designed for genersl public distribution
or has been made more receatly available than pesrmitted incorpora-
tion in the printed bulletin. .

The folloving Aroolors not in oommer:isl production (but svallable)
have besn proposed!

Araclor No. 5448 5454

Pized Chlorine 27.5% 55,834
alcr’ ux.::tma) . 8.0 3268
Soat':cnuc Paint 63% 83

P}
{4




N o 10‘10"
MONSANTO CHEMICAL CORPANY

Aroclor Xo. 5408 5454

Viscosity $98.9°%C (2100P) 395.0e -
Flash Point . 250% -
Burn Point K00% -
Chlorides None " Mone’
Acidity - ng. XOB/Q. . 0.008 - 0.008
Evaporation © 0.006 0.007
Resistivity - -
ing o4 .-
Dielestris Copstant 8.6% l.17j
«30s ‘

ELRCTRICAL- PROPERTIES

Aroclar Aroilor Aroclor Araslop
S48 -

,‘.:;‘: ~av_1208 1258 1260

*Dislectris Ccmnunt ¢ 1'68‘-’3 #§ 4.63 14.15-3.,35 3.,6-3.8 4.92
o ) .
*Restativity @ 100°C, OmM3 /,?3 £00x10 ﬁa‘w 5&:{.9 14692109
v

eesDlelectrio Strength 3 in,

Pover Pactor (100°C, 1000 ko) Less than Less than
. 0.1% 0.1%

* IRS Method E-3955871
*® Resistivity @ 100° under 500 Volts DC
et ASTH D-17T7-11

Refractive Index _R_l_n_g_g_ Hidpoint

Aroslor 1270 ’ 1.691-1.7% 1.712
Aroslor 1271 1.691-1.7% 1.712
Tetradecachlorometaterphenyl 1.712-1.728 -
Tetradecachloroparsterphenyl 1.691-1.7% 1.712
Hest of Veporisation ) B,1.U,/1b.

Aroolor 12 3 mm. px-oum) . 108
Aroolor 760 =, p:-euurozc .8
Aroclor 1169 {0.151 ata. @ 350 . .2

0.079 atm. @ 3zs°c - . 70.6
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MOXSANTO CHEMICAL COMPANY

. SOLUBILITY
Solvent Aroelor 1268
Cold Bot
Acetone } I
Algohol, Formuls J-A . I
Amnyl Acetate - s
Amyl Alcohol . P8 R -]
Bensene ] a8
Butﬁ Acetate 8 3
X. Butyl Alcohol . I ”»
Carbitol ‘ p ¢ ]
85 mﬁ Disulfide, Mubw hlmite - . 4 a0l rere
Chloroform . - ] S
Di ‘Butyl Phthalate -} -}
Ether 3 3
Bthyl Acetate s " rs
Ethyl lactate I s
Ethylens Dichloride s S
0% FPormaldehyde I X
Purfurel ) - r
High Test Gasoline
Glyocerin b ¢ 1
Kerosens rs L)
Linseed 01) . ¢ S
Methyl Acetats s - ]
Minersl Spirits [ & 4 - Qe
Pareffin
Phenol ) - 8
Pine Oi 3 3
Pyridine .} S
Toluense S )
™ ca;n Phosphate s g
Turpentine lfj" & et
Xylene Fasl Fde e
I e In‘;zlubh
PS o Partially Soludle
3 « 30ludle .
Solvent Oms. Arcolor 1270 Approx. Temap. &t
per 100 ce.80lvent vhich soln.complete
Furfural ) g.o 105.1100C
Furfural . .0 120.125%0
Secondary Anyl Acstate . 110-115%¢C
Secondsry Amyl Alechols A0 ¥ot completely
. . . soluble at bdoid
_Carbitol . 5,0 - Adbove 1%%"0
Heavy White Minersl 011 8.0 - © 110115
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MONSARTO CHEMICAL COMPANY .

STABILITY ' c .

Tovard Heat B v i

Aroclor 1248 u.u heated to 650°P 4in stainless steil autoclave iith.
the resulting changes indicated in the folloving tabulation:

Time of" Temper- Agidie
HReat . ature u.uox/’ .

Hours : ", Aroelop 1248
Original Sampl 0 . '
iu:oeiavo ‘g * ) )3 ;g:g. 8s00F,
MLoalave . 6”0,
Autoslave #3 333 34300, 65007,

Those results are 1ntorox-o€od a8 indicating very.excellent stabile
1ty for Aroclors under the conditions of test. S .

i

Tovard Oxidation : -

When Aroclor 1258 1s-heated for 50 or 60 days st 1500C in the
prosence of oxygen and copper,-there is likely to be some attack
on the copper. Examinstion of Arsclor 12%% sfter thet period of.
time vill usually shov the presence of soluble copper. This also
occurs vith mineral o0il and other insulat.ng llquids. ’

In genersl, even after severe oxidation conditions no evidenoce of
chlorine splitting from the parent hydrooarbon hag been found.

Tovard Acids .

Ardclors 1242 and 125% were stirred vith an equal volume- of con-
centrated Sulfuris Acid (98%), ailute Sulfuric Acid (10%), Nitric
Acid (70%), and dilute Nitric Acid (5%), st rocm tempersture {2500)
for 150-250 hours. The Arclor vas then vashed until neutral, de-
hydrated with 3cdium Sulfate. then analysed in comparison with s
control sample for the various properties vhich are regularly con-
:idor:gh:uhous csusing these properties to depart from specifica.
on . 8. . . . '

Aroclor 1262 vas treated for 160 hours suspended in the same aéida

as shove st 50 to 550C. The eoncentrated Nitrie Acid csused an

:;mnnu in color, othervise no significant change in charecteris-
-1 I . . HE

The acid layer from the treatment of Arcolor 1254 wes concentrated
-Sulfuric Aaid at room tempersture for 150 hours and wes tested for
shloride contont. 7The tity of KC1 found vag so small that it
vas not poesidle by ord methods to obtain @ guantitative fig-.
urs, Thus it :g:.»m that practically no hydrogen chloride is
evolved under these oonditions. . : -

-
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T . io-z-n

-onwm CHEXICAL, cum.u

2. 4Acute yellow urovh: ot the nnr in vhiah the unr
ocells shov swe -

ypergrenulation, bysline
elens and neucut!ou a8 & result of oxtanun (7.7
lm over long periods of time,

These lmteu MAy 8180 result from ure to oth-r c!uu-iutoc
hydrocardons of commerce, such &8 OAF tetrachlors

ethylens, trichlor ethylene, chlorinated naphthalene !uov

The best known (&t present) measure of thc domo of toxioity of
the Arcolurs is muntcd bolovn e ..

-l -

Tested on Rats Inhalation i

- | c”!““ 'g.zcu.:.__

Chiorine Permissidle

Aroclor 1268 - 10.0
Aroclor A% . 0.5
Aroolor 00_5
Aroclor 25.’ 5. 0.5
Trichlornaphthalene plus trace rotmhlor- .
naphthalene ;g 10.0 ®

Tetra and Pentachlornsphthalencs ) . 1.0
Penta and Bexsohlornaphthalenes 62.6 0.5 ¢
Tetra and Pentachlornaphthalenes plus . . .

Refined Chlorinated Dipbenyl - B3RS 0.5 ¢

¥ Penta and nououmnphtm.nn £ T

.Aroelor A¥65 ‘ gz.o . 0.8 e
Chlorinated Diphenyl mac . 0 ) o.g
Chlorinated DiPhenyl 0x1 . 57.0 . 0.
Hexachlor Diphenyl Oxide I - 3 ‘rrioluor- T . -

naphthalene .- 5055 0.5
kmhlcmphtmenc and Crude chlortnnod A 0.8
smm"iuormc-o hphththno TS .. %0.5%6 . 0.5
*Tested also by rpod.tu e e e e '
Sumsry of Oross eiiments 3 o e e

" The

Of the vartous mstertale fed rate 'in largs doses, Trichlernaphthalens

plus traces of Tetrachlornaphthalene vas quite innosuous. Tetre
and Pentachlornsphthalens showed defintte um au... fents and
"Hexaohl ornaph enes ocaused a similor grade of injury. The addi-
tion of ohlorinated upbom to Penta and Nexachlornaphthalenss
inoreased the toxieity orinated Diphenyl alone prmm iiver
lesions but in the dosage uded was less .rtuun than whoi' mixed

vith highly ehlormud | naphthalenss. . In no _enae du the eo-pounds o

.-
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- a 20<1
WORSANTO CEEMICAL CONPANY J"

( (e) Protactive skln cresas or vrotoquu elothing should be . #
-provided by the mansgement at the discretion.of the ron-
BAD, nurse, udi«l. or phne superintendent. .

(r) :11‘1 g:p;‘rt::nn hmdn?g oh%oumtoé u:thoue vaxzes
o oroughly csleaned socording to ATTrAngs
- schedule. This ahould inolude the removsl o?:u éo-
posits of vl.:; material from the machines, floors and
surroundy sots. Workers doing the oiuxuu should
be provided wi roteotive olothing and supplied sir or .
organis vapor masks wvhere ox.'tuut ventilation 1s insde- .
Qquate or not vonluc. o ~.

The foremen of all dopumntl uhu-o this uurul lt handled
should de cpxbriud of the toxic nature of the material and in-
structed in safe handling m«durn. These men should uto ic
x their duty to cheock up on wvotRers in their doputnouts

T inatruct them in saf'e prectioce.

Pre-employment and Periodic physical examinations should be nndo
of all e o4 vorkers.  These should include the taking of a full
. clinioal history, vith special emphasis on gastro-intestinal dis-
turbances and dermatitis. In addition, the skin should de care-
fully examined periodically and the more reliadle liver funotion
teats performed. Gut.ro-lntntml ocmplaints developing in &

(' verker 4t any time should bde & signal for an immediate medical
check-up. A& history of liver disease. jaundice, or antisyphilitic
treatment should sutomatically exslude s vorker fram jobs involv-
ing s possible toxic exposure. Pregnant vomen should not be em-
m-g where there is a pooublo onoo\u-o to tu nrntbot:.o chlor-

ed vaxes,

Ingineer sontrol of Elnt op-num cunnot be over-emphasized
but specific reccamondations are not licable to all cases. It
vould be vise for & plant using thie class of materisls to check
their control measures with the state industrial hygiene agenoy,

the insurencs oarrier ma some co-pct.ont. oomultu:t bororo oceu. ‘
paticnal disease ocours. Ce e . .

-
. . .
.

. ] APPLIOA‘!IOM or mcmns .
e e T w : .~:;.,. e . -
Adhesives of goad olootucu ehauctornuc. ocn bo preporod cone-
taining Arcclors. The following are typxcol cxupln: .

*. . . -""‘}'?"\ e, .
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. muil Yalues
{10 )] t‘n‘:}w 2565 5.P. TT. 5°0) (Code 3140-0114) ns sos
Ninersl ou (lxm Heavy mn - Bouneborn's) a )
Barytes - Mepham's #2 50,00
J131 Arsclor W65 (Code 3180.018% ' ©16.1
B.11 Xster Oum - BKBO #1202XXXX leo S, ll.lg’
658 Pareffin 50.8% . R -t
Barytes - Nepham's §#2 . e, §5.oo
135 Aroclor M65 (Code 3180-01M) o 20.
Rl s e R (o R L B
Minersl 0i1 (Extre Meavy White - Sennoborn'u) .
_Barytes - cphu'a f2 5%.00
#R  Aroclor M5 (Codo 3140-0144) 26.08
508 Minersl 0il (Extre nuvy Vaite - Somboru'o) 5.0
Barytes - pha-'u f2 ) . %0.0
#"M"  Arocclor M65 ) 89.5%
Kinersl 011 (!xtr- Heavy ¥nite - Sonnedorn‘s) 10.%
#"M" Arocclor KNGS 59.2¢°
Hineral 01l (Extre auvy white - 3mborn'l) 6.8
S1lice (Schults, Champlain & Bibbo) _ 35.0

Por the ynpu-nioa of thermo-plastioc adbesives Purdue University
found that the harder.Arcclors ars better than anytling else dis.
covered to date. prmruL cause of their high conpanbiuty
with other resins and ths thcno-lnbuity.

) nxc‘mml_.
Disloctrics and Blectrical Insulators

The Aroclors have excellent dielectric properties, that is, low
dlelectric sonstant and resistivity and lov pover factor., Aro-
clor 1242 has the highest dielectric constant of ths whole series
vhich ve are mamufacturing commercially, vhnc higher chlorine
Arocolors have hi;hﬂ' Nuuthuy. .

The Aroclors have found usefulness os & diolntuo in condensers
and as & 4islectric and cooling medium in transformers; and & -
rmumber of misocellanecus ohuu uses vbon t.ho eharacteristics
adove named are ot upox'un«.

.t 'l & "‘-‘n.- s "

AROCLORS A3 SATUMANTS

.

L -~

L

Saturation may be defined as that opoution by vluoh 11 or
guses are caused to penetrate relatively porous mater! m
penetrating medium ip knovn u t.hg saturant and 1e gtnonlly in
-, - ""' - b4 - * o “ -.ﬁf&-‘- -“'-O e
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NORSARTO CHEMICAL COMPANY

the 1iquid state. Saturation may be sssisted or sccelersted by
myans of. inoreased temperature and pressurs or by the use of a
yecuum. . .

10-1-A4

Varicus classes of products are saturated for the purpose of giv.
ing them & wide variety of propertiss. Scme of the properties
uumodcx satération are: vater and flame resistance; resigtance
to chemicals; abresion; moisture; light and veather changee; in-
creased strength; and increased veight, - e S

. .. . - 13 -
Among .the articles that are treated to obtain some one or all of
the above menticned properties are ineluded the various fidbres and
fabricst animalp vegetable and mineral:; voods, both hard and soft;
ceramics vare cement; and certain kinds of electrical appara-
tus, suoh as carbon resistors. - : :

The saturaaty, or, as they are sometinmes called, the impre ts
are usually made up of waxcs, olls, reeins, or vater solutiocrs of
cortain inorganio salts, .

Applications

At present the satursting applications that are of chief Interest
are insulated vire, low voltage cadble goxmonly cslled netvork :
cable, and cardon resistor flelds., Thess proposed uses are des-
eribed more fully under the separote headings vhich follow. :

Netvork Cadle . y : . '

.

..

Attempts are being made to develop & use for Arcclor a5 a saturant
for secondary netvork or lpw voltage cable, . Cable of this kind is
used in olectrical network distribution aystems. Mnonn{, it -
consints of the copper condustor or conduotors, the paper insula-
tion, and the lead sheath., Ths paper is saturated vith an oil,
ususlly a fcod greds of oll such as the General Rleotric Company'’s
Transil O1l. This form of construction is objectionadle because
under the conditions’ imposed by & short circuit, combustible gases
are generated vhich flow thraugh ths conduits to, the manholes, at
* which point they may fomm explosive mixtures vith the si» &nd, in
turn, cause explosions in the manboles, DBoth the paper and the o1l
are sources of oocmbustible es. , It 19 therefore desiradble to
replace them -. the paper vith an inert form of imsulation, 1if
possidble, and the oi) vith a non-inflaamable ssturant such as Aro-
gﬁw. Thus far, Aroclor 1254 appears ‘to meet the requirements of
1' “‘.. . N ..‘.._ awe .

.

R I SN

s e e

The more important’ oable manufscturers Ln'ihe country ére already

at vork on ths development of a flams resistant cadle and slso one

in vhich the explosion hazard will be lespened or sliminated. -
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FIGURE -1



PRIVILEGED AND CONFIDENT!AL - DRAFT ATTORNEY CLIENT WORK PRODUCT — SUBJECT TO THE
ATTORNEY CLIENT DOCTRINE
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Gordon & Rees LLP
101 West Broadway, Suite 2000

San Diego, CA 92101
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PROOF OF SERVICE

[ am a resident of the State of California, over the age of eighteen years, and not a party
to the within action. My business address is: Gordon & Rees LLP 101 W. Broadway, Suite
2000, San Diego, CA 92101. On June 23, 2011 I served the within documents:

1. City of San Diego’s Reply Comments and Legal Argument.

by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

by personally delivering the document(s) listed above to the person(s) at the

address(es) set forth below.

by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, in United States mail in the State of California at San Diego, addressed
as set forth below. [12 COPIES MAILED TO FRANK MELBOURNE ONLY]

By Electronic Mail Service. I caused all of the pages of the above-entitled
document(s) to be electronically served on the parties listed below.

N N O0

SEE ATTACHED SERVICE LIST

I am readily familiar with the firm’s practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after the date of deposit for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.

Executed on June 23, 2011 at San Diego, California.

i fsia S madle s
- ndige 1)

Maria Gonza
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SERVICE LIST

MAIN DESIGNATED PARTY LIST

Catherine Hagan

Staff Counsel

California Regional Water Quality Control
Board

chagan@waterboards.ca.gov

Michael McDonough

Jim Dragna

Bingham McCutchen LLP

Attorney for BP West Coast Products LLC
Michael.mcdonough@bingham.com
Jim.dragna@bingham.com

Jill Tracy
David Barrett
Sempra Energy

Attorney for San Diego Gas & Electric Co.

jtracy(@semprautilities.com
dbarrett@sempra.com

Marco Gonzalez
Coast Law Group LLP

Attorney for Environmental Health Coalition

and San Diego Coastkeeper
marco(@coastlawgroup.com

Sharon Cloward

Executive Director

San Diego Port Tenants Assoc.
Attorney for San Diego Port Tenants
Association

Sharon@sdpta.com

Nate Cushman

Associate Counsel

U.S. Navy
Nate.cushman@navy.mil

Frank Melbourne

California Regional Water Quality Control
Board

9174 Sky Park Court, Suite 100

San Diego, CA 92123
FMelbourn@waterboards.ca.gov

Raymond Parra

Senior Counsel

BAE Systems Ship Repair, Inc.
Raymond.parra@baesystems.com

Christopher McNevin

Brian Wall

Pillsbury Winthrop Shaw Pittman LLP
Attorney for Chevron USA, Inc.
chrismcnevin@pillsburylaw.com
bwall@chevron.com

Christian Carrigan

Senior Staff Counsel

State Water Resources Control Board
ccarrigan@waterboards.ca.gov

James Handmacher

Attorney for Marine Construction & Design
Co. and Campbell Industries
jvhandmacher@bvmm.com

Leslie Fitzgerald

Deputy Port Attorney

San Diego Unified Port District
Ifitzger@portofsandiego.org

Kelley E. Richardson

Jeff Carlin

Ryan Waterman

Latham & Watkins
Attorney for NASSCO
Kelly.richardson@lw.com
Jeff.carlin@lw.com
Ryan.waterman@lw.com

Suzanne Varco

Opper & Varco LLP

Attorney for Star & Crescent Boat
Company
svarco(@envirolawyer.com
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Michael Tracy

Amy G. Nefouse

Matthew B. Dart

Amanda C. Fitzsimmons

DLA Piper LLP

Attorneys for BAE Systems San Diego Ship
Repair, Inc.

Thomas Stahl

Office of the U.S. Attorney
Attorney for U.S. Navy
Thomas.stahl@usdoj.gov

Gabe Solmer, Esq.

Jill Witowski, Esq.

San Diego Coastkeeper

Attorneys for San Diego Coastkeeper
gabe@sdcoastkeeper.org
jill@sdcoastkeeper.org

Sandi Nichols

Allen Matkins

Attorney for San Diego Unified Port District
snichols@allenmatkins.com

Sarah Brite Evans

Schwartz Semerdjiarn Ballard & Cauley LLP
Attorney for Star & Crescent Boat Company
sarah@ssbclaw.com

Laura Hunter, Esq.

Environmental Health Coalition
Attorneys for Environmental Health
Coalition
laurah@environmentalhealth.org

Roslyn Tobe, Esq.

Senior Environmental Litigation Attorney
U.S. Navy

Attorney for U.S. Navy
Roslyn.tobe@navy.mil

William D. Brown

Wentzelee Botha

Brown & Winters

Attorneys for San Diego Unified Port
District
bbrown@brownandwinters.com
wbotha@brownandwinters.com

C.Scott Spear

U.S. Department of Justice
Attorney for U.S. Navy
Scott.spear@usdoj.gov
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ELECTRONIC MAIL SERVICE LIST
ALL DESIGNATED AND INTERESTED CONTACT LIST

talo@waterboards.ca.gov
manderso(@ospr.dfg.ca.gov
melanie.andrews(@usdoj.gov
dbarker(@waterboards.ca.gov
steveb@SCCWRP.ORG
rbrodber(@oechha.ca.gov
ecarlin@post.harvard.edu
ccarlisle(@waterboards.ca.gov
chadwick(@spawar.navy.mil
jchan(@waterboards.ca.gov
mchee(@nassco.com
rob.chichester@navy.mil
kathryn.colson(@slc.ca.gov
hcumberland(@geosyntec.com
fairev@mlml.calstate.edu
curtis.fossum(@slc.ca.gov
dgibson(@waterboards.ca.gov
sgoldberg@downeybrand.com
veonzales(@sempra.com
brian.gordon@navy.mil
richard. haimann(@ghd.com
sandor.halvax(@baesystems.com
justin.hawkins(@stantec.com
bhays@portofsandiego.org
theinrichs(@sandiego.gov
bhitchens(@geosyntec.com
lhonma(@waterboards.ca.gov
ckatz(@spawar.navy.mil
felicia kit@10news.com
rkolb@sandiego.gov
gkostyrko(@waterboards.ca.gov
jenlk@sdcoastkeeper.org
jennifer.Jucchesi(@slc.ca.gov
matthew.luxton@nassco.com
emaher(@portofsandiego.org
mmartin@ospr.dfg.ca.gov
kmcfadden@sandiego.gov
dmerk@portofsandiego.org
amonji(@waterboards.ca.gov
tmulder@tnainc.com

mark.s. myers@noaa.gov
pnyquist(@alston.com
loneal(@brownandwinters.com
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fortlieb{@sandiego.gov
wpaznokas@dfg.ca.gov
peugh(@cox.net
douglas.reinhart@bp.com
bruce(@sdcoastkeeper.org
vrodriguez@waterboards.ca.gov
sevensonwest(@sbcglobal.net
pgs@marcoglobal.com
mscully(@gordonrees.com
david.silverstein(@navy.mil
john.skance(@bp.com

ismith@waterboards.ca.gov

smithj@slc.ca.gov
kasmith{@waterboards.ca.gov
laurie.sullivan{@noaa.gov
sharon tavlor(@fws.gov
btobler@waterboards.ca.gov
swilliams(@geosyntec.com
pwyels(@waterboards.ca.gov
katie _zeeman(@fws.gov




