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May 9, 2008

VIA E-MAIL & U.S. MAIL

Michael P. McCann

Supervising Engineer

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123

Re: SDG&E’s Objections to Phase I1I Cleanup Levels Stage
Shipyard Sediment Site, San Diego Bay
Tentative Cleanup and Abatement Order No. R9-2005-0126

Dear Mr. McCann,

On behalf of San Diego Gas and Electric (“SDG&E”), we respectfully
submit the following objections and comments with regard to the Second Amended Order
of Proceedings (“SAOP”) in the above-referenced matter.

Pursuant to the revised Phase III schedule set forth in the SAOP, the
proceedings have been bifurcated into a “Cleanup Levels Stage” and then a “Liability
Stage.” Designated Parties have been directed to submit initial briefs and any technical
reports addressing cleanup levels by June 20, 2008. Designated Parties are further
directed to complete discovery and submit final briefs by July 30, 2008, at which point
the Cleanup Levels Stage will be deemed “completed.”’

‘ SAOP, p. 7.
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The approach to Phase 11, as currently proposed, is problematic in several
respects. First, while SDG&E is not opposed to the Presiding Officer’s decision to
bifurcate Phase III, SDG&E objects to the proposed sequencing of Phase III. Each
party’s alleged liability under the Revised Tentative Cleanup Order No. R9-2005-0126 is
a threshold issue that should first be resolved before addressing appropriate cleanup
levels with designated “Dischargers.” The current approach will unduly delay this
determination, and prejudice SDG&E’s right to obtain an expeditious resolution of its
status in this proceeding. Accordingly, SDG&E requests that the Regional Board revise
the sequencing of Phase Il to allow timely completion of the Liability Stage before
shifting focus to the Cleanup Levels Stage.

Additionally, as stated in the SAOP, the Cleanup and Advisory Teams are
still engaged in efforts “to produce and distribute to the Designated Parties an acceptable
method for searching the electronic record.™ To date, the Regional Board has not
provided a time estimate, let alone a deadline, for completion of this task. This, of
course, greatly hinders the ability of Designated Parties to prepare for the Cleanup Levels
Stage. In order to ensure that reasonable time is provided to review the evidentiary
record, complete necessary discovery, and prepare briefing relevant to cleanup levels, the
Cleanup Levels Stage schedule should not initiate until such time as the administrative
record is deemed complete and fully searchable by the Presiding Officer.

Finally, we would appreciate clarification regarding the permissible scope
of discovery during the Cleanup Level Stage. Under the SAOP, it is unclear whether the
Regional Board intends Cleanup Level Stage discovery to mirror discovery procedures
applicable to the Liability Stage.> Given the significance of both liability and cleanup
level issues, the Designated Parties should be afforded the opportunity to conduct the full
extent of necessary discovery during both stages of Phase 111

ld, p.6.

For instance, during the Liability Stage, Designated Parties are instructed to submit a
“proposed comprehensive discovery plan,” which may include written discovery and depositions
of Regional Board staff. (SEOP, p. 7.) Aside from reference to requests for subpoenas, there is
no similar provision during the Cleanup Levels Stage, creating a potential inference that the
Regional Board intends to more narrowly limit the scope of discovery.
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As always, your time and consideration of these matters is greatly
appreciated. Should you have any questions, please feel free to contact Jill Tracy or me.

Very truly yours

Peter A. NyQuist
WESTON, BENSHOOF,
ROCHEFORT, RUBALCAVA & MacCUISH LLP
PAN/nh

cc:  Advisory Team, ¢/o Michael P. McCann (12 copies)
Cleanup Team, c/o David Barker, Regional Water Quality Control Board
Presiding Officer, David King, Regional Water Quality Control Board
Jill Tracy, Esq., Sempra/SDG&E
See Attached E-Mail Service List
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SDG&E
San Diego Bay Sediment Site Matter

Certification

May 9, 2008

I, Peter A. Nyquist, certify that the May 9, 2008 electronic submittal is a true and
accurate copy of the submitted signed original.

Smw

Peter A. Nyquist
Weston Benshoof Rochefort
Rubalcava & MacCuish LLP
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SDG&E
San Diego Bay Sediment Site Matter
E-Mail Service List

Barker, David Supervising Water Resource Control Engineer
Regional Water Quality Control Board
Regional Board Attorney

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123

(858) 467-2958

(858) 571-6972 fax
dbarker@waterboards.ca.gov

Barnes Christopher Vice President and General Counsel
NASSCO

2798 East Harbor Drive

San Diego, CA 92186-5278

(619) 544-8700

(619) 544-8897 fax
cbarnes@nassco.com

Cloward, Sharon Executive Director

San Diego Port Tenants Association
2390 Shelter Island Drive, Suite 210
San Diego, CA 92106

(619) 226-6546

(619) 226-6557 fax
Sharon{@sdpta.com

Dragna, Esq., James Bingham McCutchen LLP

355 South Grand Avenue, Suite 4400
Los Angeles, CA 90071-3106

(213) 680-6400

(213) 680-6499 fax
Jim.dragna@bingham.com
FitzGerald, Leslie Deputy Port Attorney

San Diego Unified Port District

P.O. Box 120488

San Diego, CA 92112

(619) 686-7224

(619) 686-6444 fax
Lfitzger@portofsandiego.org
George, Catherine Regional Board Attorney

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123

(858) 467-2958

(858) 571-6972 fax
cgeorge@waterboards.ca.gov
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Gonzalez. Esq. Marco

Coast Law Group, LLP

169 Saxony Road, Suit 204
Encinitas, CA 92024

(760) 942-8505

(760) 942-8515 fax
marco@coastlawgroup.com

Hunter, Laura

Clean Bay Campaign Director
Environmental Health Coalition
401 Mile of Cars Way, Suite 310
National City, CA 91950

(619) 474-0220

(619)474-1210 fax
Laurah@environmentalhealth.org

Klimas, Denise

Regional Resources Coordinator
NOAA/ARD

8800 Cal Center Drive
Sacramento, CA 95826

(916) 255-6686

(916) 255-6657 fax
Denise.klimas@noaa.gov

Ledger, Esq., Brian

Gordon & Reese

101 West Broadway, Suite 1600
San Diego, CA 92101

(619) 230-7729

(619) 696-7124 fax
bledger@gordonrees.com

Lytz, Esq., Karl

Latham & Watkins LLP

505 Montgomery Street, suite 2000
San Francisco, CA 94111

(415) 391-0600

(415) 391-8095 fax
Karl.lytz@lw.com

McCann, Michael P.

Assistant Executive Officer

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123

(858)467-2958

(858) 571-6972 fax
mmccann@waterboards.ca.gov

McNevin, Esq., Christopher

Pillsbury Winthrop Shaw Pittman LLP
725 South Figueroa Street, Suite 2800
Los Angeles, CA 90017-5406

(213) 488-7807

(213) 629-1033 fax
chrismenevin@pillsburylaw.com
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Melbourn, Frank

Water Resources Control Engineer

Compliance Assurance

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123

(858) 467-2973

(858) 571-6972 fax
fmelbourn@waterboards.ca.gov

Mulliken, Esq., David

Latham & Watkins LLP

600 West Broadway, Suite 1800
San Diego, CA 92101
(619)236-1234

(619) 696-7419 fax
David.mulliken@lw.com

Nyquist, Esq., Peter

Weston Benshoof Rochefort Rubalcava & MacCuish LLP
333 South Hope Street, Suite 1600

Los Angeles, CA 90071

(213)576-1142

(213) 576-1100 fax

pnyquist@wbcounsel.com

Ortlieb, Esq., Fritz

City of San Diego

1970 “B” Street, MS 27A
San Diego, CA 92102
(619)236-6318
fortlieb{@sandiego.gov

Reznik, Bruce

Executive Director

San Diego Coastkeeper

2825 Dewey Road, Suite 200
San Diego, CA 92106

(619) 758-7743 x-102
(619)224-4638 fax
bruce@sdcoastkeeper.org

Richardson, Esq., Kelly

Latham & Watkins LLP

600 West Broadway, Suite 1800
San Diego, CA 92101
(619)236-1234

(619) 696-7419 fax
Kelly.richardson@lw.com

Robertus, John

Executive Officer

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100

San Diego, CA 92123

(858) 467-2958

(858) 571-6972 fax
Jjrobertus@waterboards.ca.gov

Schmidt, Peter

Marine Construction & Design Co. and Campbell Industries, Inc.
2300 W. Commodore Way

Seattle, WA 98199

(206) 270-0205

pgschmidt@marcoglobal.com
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Schwartz, Lloyd

General Counsel

Southwest Marine, Inc./BAE Systems
P.O. Box 13308

San Diego, CA 92170-3308

(619) 238-1000 x-2750

(619) 239-1751 fax
Lloyd.schwartz@baesystems.com

Silverstein, David

Associate Counsel

Navy Environmental Counsel
1220 Pacific Highway

San Diego, CA 92132

(619) 532-2265

(619) 532-1663 fax
david.silverstein@navy.mil

Solmer, Gabriel

Legal Director

San Diego Coastkeeper

2825 Dewey Road, Suite 200
San Diego, CA 92106

(619) 758-7743 x-109

(619) 224-4638 fax
gabe(@sdcoastkeeper.org

Spiess, Erik

Senior Staff Counsel

Office of Chief Counsel

State Water Resources Control Board
1001 “I” Street, 22™ Floor (95814)
P.O. Box 100

Sacramento, CA 95812

(916) 341-5167

(916) 341-5199 fax
espiess@waterboards.ca.gov

Tracy, Jill

Senior Environmental Counsel
Sempra Energy Law Dept.

101 Ash Street, HQ-13

San Diego, CA 92101

(619) 699-5112

(619) 699-5189 fax
jtracy(@sempra.com

Wyles, Philip

Office of Chief Counsel

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-0100
(916)341-5178

(916) 341-5199
pwyels@waterboards.ca.gov
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