Ignacio G. Ochoa, P.E., Interim Director
300 N. Flower Street

PublicWorks e SO

Our Community. Our Commitment.

’ ORANGE COUNTY

Telephone: (714) 834-2300
Fax: (714) 967-0896

January 11, 2013
By E-Mail and Delivery

Wayne Chiu, P.E.

California Regional Water Quality Control Board, San Diego region
9174 Sky Park Court, Suite 100

San Diego, CA 92123-4340

Subject: Comment - Tentative Order No. R9-2013-0001, Regional MS4 Permit, Place ID:
786088Wchiu.

Dear Mr. Chiu:

The County of Orange, as Principal Permittee of the Orange County Stormwater Program
(Program), appreciates the opportunity to provide comments on Tentative Order No. R9-2013-
0001, NPDES No. CAS0109266, National Pollutant Discharge Elimination System (NPDES) Permit
and Waste Discharge Requirements for Discharges of Urban Runoff from the Municipal Separate Storm
Sewer Systems (MS4s) Draining the Watersheds within the San Diego Region (Tentative Order) issued
on October 31, 2012. The south Orange County Permittees (Permittees) were involved in the
development of these comments and the Cities of Aliso Viejo, Dana Point, Laguna Hills, Laguna
Niguel, Lake Forest, Mission Viejo, Rancho Santa Margarita, San Clemente, and San Juan
Capistrano have directed that they be recognized as concurring entities on this letter. We have
also coordinated our review with permittees in Riverside and San Diego Counties, who have
identified many of the same issues with the Tentative Order. We support their comments
except where noted otherwise in the attachments to this letter.

The Permittees have been actively engaged in discussions of the prior Administrative Draft of
Tentative Order No. R9-2012-0011 (and subsequently on Tentative Order R9-2013-0001). Since
April 9, 2012 the Permittees have participated with Board staff in two Orange County-specific
meetings, an initial public workshop (April 25), four “focused meetings” (June 27, July 11, July
25 and August 22), a hydromodification workshop (August 30), and a final public workshop
(September 5). We also conveyed in writing our concerns regarding the scheduling and
appropriateness of this effort (see prior correspondence dated May 10, 2012, May 17, 2012 and
July 3, 2012) and submitted extensive comments on the Administrative Draft on September 14,
2012 (all of which are incorporated by reference).

We recognize the significant efforts of Regional Board staff to engage the Permittees and key
stakeholders in the development of a regional permit in a collaborative manner. We also
recognize that Tentative Order No. R9-2013-0001 reflects a number of changes directly in
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response to Permittee comments. The Tentative Order, however, still contains many issues of

significant concern and does not, in our view, achieve at this time what Board staff laid out as

its intended purpose and approach during the workshop process. Our extensive comments on
the Tentative Order are organized and submitted as follows:

e A summary of our overarching concerns with the Tentative Order are included below in
this letter

e Attachment A presents detailed comments on the entire permit

e Attachment B presents a redline/strikeout version of recommended changes to the
Tentative Order.

The County is aware that Regional Board staff has held a number of meetings and discussions
with San Diego Permittees since the release of the Tentative Order R9-2013-0001 on changes
they are proposing. The Orange County Permittees would similarly request the opportunity to
meet with you and other Regional Board staff to review in detail the changes requested in this
comment submittal.

Overarching Issues of Concern with the Tentative Order
L Failure to Consider Orange County Permittee Programs and Accomplishments

The Orange County Stormwater Program has been regulated under municipal NPDES
stormwater permits since the first permit was issued in 1990. Subsequent permits were issued
in 1996, 2002, and 2009. Since the inception of the Program the County of Orange and the other
12 Permittees have developed a comprehensive Drainage Area Management Plan (DAMP) that
serves as the principal policy and guidance document for the entire Program, Local
Implementation Plans (LIPs) that are developed by each Permittee to identify how the program
is implemented on a city/jurisdiction basis, and through a series of watershed workplans for
each watershed in the San Diego Region. These workplans detail the Permittee efforts to
prevent and control pollutants on a watershed level.

The Orange County Stormwater Program is one of the few programs to date to have actively
defined a series of performance metrics (headline measures) and use an assessment framework
to define the relationships between compliance actions and, ultimately, positive changes in
water quality. This assessment process is important because, in the end, the goal of the
Program is to reduce urban pollutants and assist in attaining water quality standards.

Looking at the achievements that the Program has had since 1990, several major themes emerge:

e The Orange County Stormwater Program is proactive and a leader within the State
e The Permittees are engaged in the Program and provide valuable input into the process

e The Program uses several separate, but highly inter-related water quality planning
processes to address urban sources of pollutants
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The Program recognizes the benefits of watershed-based planning and regional controls
and has an increased emphasis to support this as foundational to the success of the
Stormwater Program

The Permittees adaptively manage the Program - the iterative process is actively
employed and necessary modifications are proposed, reviewed and incorporated into
the Program. Collaborative research is a key tool to understand and characterize sources
of pollutants

The existing framework and implementation of the Program meets or exceeds the
permit requirements

The Program receives significant funding and resources to ensure that it is successful

Improvements in water quality have been realized including delistings from the 303(d)
list

Specific successes include:

With the 2010 303(d) List, Dana Point Harbor was delisted for indicator bacteria and
several shoreline segments were delisted for Enferococcus, Fecal Coliform and/or Total
Coliform

In 2012, water quality in Orange County was excellent with 89% A grades and 94% B or
better grades as reported by Heal the Bay in their annual beach water quality report
card. Wet weather grades were fair (69% A or B grades) but bested the five-year average
by 15%. Furthermore, for almost ten months (June 21, 2011 to April 6, 2012) Orange
County did not have any beach closures, which is unprecedented. This is the longest
stretch of time the county has gone without a single beach closure.

The Permittees” public education program has changed public awareness as shown by
surveys and is clearly promoting behaviors in our residents that are protective of water
quality. In 2006 this effort - Project Pollution Prevention - was formally recognized for
its excellence on a statewide basis by CASQA. In 2012, the American Public Works
Association recognized our Project Pollution Prevention Public Education website as a
“model practice.” Results from the 2012 Public Awareness Survey of Orange County
Residents indicate increased overall knowledge of stormwater issues and willingness to
participate in stormwater pollution preventative behaviors in some key areas.

With respect to land development, in 2012 the OC Engineering Council awarded the
County with an Engineering Project Achievement Award for the Technical Guidance
Document, which is the companion document to the Model Water Quality Improvement
Plan.

There is concern that these achievements and the significant local engagement in the Program
are not considered and approaches developed by the Permittees are sometimes overridden by
the Tentative Order without support. For example, provisions dealing with land development,
Low Impact Development (LID) and hydromodification control are significantly ratcheted up
while award-winning permit programs are only just being implemented and/or pending
approval and the programmatic successes as demonstrated with the annual effectiveness
assessments are not recognized.
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IL Lack of Authority to Include the Orange County Permittees in a Regional Permit

The Regional Board lacks the authority to include Orange County Permittees in a Regional
Permit because there is no system-wide, jurisdiction-wide, watershed or other basis to do so.
Orange County’s MS4 does not interconnect with Riverside and San Diego Counties. There is
no shared jurisdiction or other regional stormwater management authority that is applying for
one permit. Orange County does not drain into a shared watershed, and the County is not
adjacent to either county due to large federal lands that isolate Orange County from Riverside
and San Diego. In addition, the quantity and nature of pollutants are different between the
three counties. Therefore, the Regional Board cannot under federal and state regulations
impose a Regional Permit without the Permittees expressly consenting to the Board’s
jurisdiction, as was done in the San Francisco Bay Area Regional Permit.

When preparing for the next iteration of each permit, the Permittees spend a significant amount
of time and energy developing a Report of Waste Discharge (ROWD). The ROWD discusses the
Permittee’s compliance activities and includes a description of accomplishments, an assessment
of program effectiveness using the California Stormwater Quality Program Effectiveness
Assessment (CASQA) guidance in conjunction with the iterative process, the necessary
programmatic changes that are evident as a result of the assessment, and, finally, a proposed
new management program in the form of a draft updated DAMP. In the case of the current
Tentative Order, new requirements are being proposed and will be adopted for south Orange
County in the absence of a ROWD, since the Permittees are still covered by an existing permit
and have not been required to submit one. As noted in previous correspondence, inclusion of
south Orange County in a regional permit and in the absence of a ROWD is inappropriate.

III.  Consistency in MS4 Permitting

In 2009, your staff committed in the last permit renewal to look at consistency with the State’s
other MS4 permits, notably those being promulgated by the Santa Ana Regional Board. This
commitment represented recognition of the Little Hoover Commission’s conclusions on the lack
of consistency in M54 permits as a critical area of concern and USEPA's interest in seeing
greater permitting consistency. Nonetheless, while Regional Board staff has stated that the
Tentative Order is meant to be a modest incremental update of the current south Orange
County permit, it nevertheless escalates the regulatory requirements in many key areas, creates
greater variance with the north Orange County permit, and appears to represent a singular
rather than statewide vision of the future of MS4 permitting. The Fact Sheet (Attachment F)
points to two similarities between the current Santa Ana Regional Board MS4 permit and the
Tentative Order, but fails to identify the numerous other areas of inconsistency.

To the extent that the Tentative Order may ease the regulatory burden for your staff, there will
be a commensurate increase in the burden for the County other Permittees that are dealing with
multiple Regional Board jurisdictions if permitting in California continues to be defined by
divergent rather than convergent approaches. We have therefore proposed many changes to
the Tentative Order supportive of a more cogent alignment of our countywide Program. This
consistency is important to the credibility of our respective efforts to manage urban runoff and
is vital to sustaining the obvious cost effectiveness of a coordinated countywide program in
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Orange County with promising synergies in other regions at a time of widespread economic
distress for many communities.

It should also be noted that the Tentative Order provides no consideration at all for the five
Permittees whose jurisdictional area is regulated under separate permits from the Santa Ana
and San Diego Regional Boards. Fundamentally different requirements between our two
permits, particularly within the same city, damage the credibility of the regulatory framework
and confound the ability of local government to cost effectively address key environmental
mandates.

IV. Prohibitions and Limitations

The Prohibitions and Limitations language in M54 permits statewide was recently the subject of
a State Water Resources Control Board workshop on November 20, 2012. The County provided
testimony at this workshop expressing concern that the new iteration of permit language could
expose the Permittees to State and federal enforcement actions, as well as to third party actions
under the federal Clean Water Act’s citizen suit provisions. This was the case with the recent
Ninth Circuit Court of Appeals decision in the case of Los Angeles County Flood Control District
v. Natural Resources Defense Council, No. 11-460, slip op. (Jan. 8, 2013). The proposed
Prohibitions and Limitations provisions in the Tentative Order, as written, could be construed
as standalone provisions that could expose the Permittees to Clean Water Act liabilities for
discharges that cause or contribute to an exceedance of a water quality standard. Receiving
water limitations must provide a compliance mechanism for exceedances of effluent limitations,
water quality standards or TMDLs if the Permittees are diligently following an iterative process
and implementing BMPs to the MEP standard

The Tentative Order should then reaffirm the iterative process in that compliance is to be
achieved over time using improved BMPs. The iterative process is a fundamental aspect of MS4
programs, as envisioned by State Water Board Order 99-05 and later reconfirmed in Order WQ
2001 15 (BIA Order), and is the mechanism by which MS4 Permittees should demonstrate
compliance. The County supports this approach and believes that the Regional Board has
discretion on the receiving water limitations language beyond what is required to be included
per Water Board Order 99-05.

The Permittees envision Water Quality Improvement Plans (WQIPs) as the foundation for an
iterative BMP-based compliance approach for the discharge prohibitions and limitations and
have provided detailed comments and recommended redline permit language in Attachment A.

V. New Requirements for Land Development

The evolution of M54 permitting has largely been defined by a focus on land development. In
2009, MS4 programs on a statewide basis started to transition requirements for land
development from “treat and release” runoff management to onsite retention with a new
emphasis on LID, and hydromodification. Currently, while there is recognition of an emerging
paradigm that the future management of urban landscapes should be based upon the principal
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of seeking to restore of natural hydrologic processes, there is absolutely no clear consensus on
how and where this approach should be effected.

The comments and proposed redline permit language in Attachments A and B are intended to
shift the land development program toward an approach based upon nationally accepted LID
principles, recognize the uncertainties and need for greater flexibility in hydromodification
requirements, and offer a mitigative approach to urban land development that will produce
meaningful environmental outcomes. Our revisions would recognize biofiltration as an equal
LID BMP; ensure that the significantly more challenging requirements related to
hydromodification are not imposed for discharges to channels that are engineered, concrete
lined, significantly hardened, and/ or are regularly maintained as part of a regional flood
control program; and incorporate USEPA green street guidance to provide greater flexibility for
land-constrained street, road, and highway projects consistent with other adopted MS4 permits
in the State.

Additionally, the County has continued concern that the provisions dealing with land
development, LID and hydromodification controls are significantly ratcheted up in the
Tentative Order while existing Fourth Term Permit programs are only just being implemented
and/ or pending approval. The fact sheet and findings provide no foundation for the changes
being proposed.

VI. TMDL Incorporation

The Regional Board has adopted two Basin Plan Amendments to establish Total Maximum
Daily Loads (TMDLs) where the Permittees are assigned wasteload allocations: (1) Indicator
Bacteria in Baby Beach in Dana Point Harbor and (2) Indicator Bacteria, Project I - Twenty
Beaches and Creeks in the San Diego Region (including Tecolote Creek).

There are several fundamental and substantive discrepancies between the adopted TMDL Basin
Plan Amendments and the provisions of the Tentative Order. These inconsistencies negate the
Basin Plan Amendment process that occurred to establish the TMDLs and clearly contradict the
Board’s intent for how the TMDLs would be incorporated into the MS4 Permit. The Tentative
Order should be revised to ensure that the TMDLs are properly incorporated as mass-based
WLASs and not as concentration-based limits and that BMP-based compliance is established for
the TMDL provisions. The Tentative Order should also provide an explicit re-opener provision
to ensure that any revision to the TMDL is included in the adopted Order.

VII. Complimentary Watershed and Jurisdictional Planning

The WQIP approach represents a significant advance in the development and implementation
of stormwater programs. The WQIP framework allows for the identification and development
of a program built around the highest priority water quality conditions within a specific
watershed. The WQIP also allows for the integration of all program elements and focuses the
efforts on the highest priorities for each watershed through the customization of actions and
strategies. If positioned correctly, the WQIP can be a significant advance in making the
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Tentative Order and corresponding compliance programs truly strategic, adaptive, and
synergistic.

The County believes the Tentative Order provisions, especially Provision E, JRMP, deviate from
the strategic and adaptive approach to the anachronistic “one-size fits all” approach. For
example, the Existing Development provisions dictate that specific BMPs that must be
implemented, regardless of the high priority water quality concerns within a watershed. These
provisions become “additive” instead of “prioritized” and are not supportive of the overarching
WQIP. The Tentative Order should be modified so that the WQIPs and related Jurisdictional
Runoff Management Plans can be streamlined and focus on the highest priorities within each
watershed.

Thank you for your attention to our comments. Please contact the undersigned directly if you
have any questions. For technical questions, please contact Chris Crompton at (714) 955-0630 or
Richard Boon at (714) 955-0670.

Very truly yours,

WMk

Mary Anne Skorpanich, Manager
OC Watersheds

an M. F. Baron

Senior Deputy County Counsel
Office of County Counsel

Attachments: A - Detailed Comments
B - Redline Version of the Tentative Order

Cc: (Electronic copies only)
David Gibson, San Diego Regional Board
Tony Felix, San Diego Regional Board
South Orange County Permittees
Orange County Technical Advisory Committee
Tony Olmos, Orange County Public Works
Todd Snyder, County of San Diego
Jason Uhley, Riverside County Flood Control and Water Conservation District
Andrew Kleis, City of San Diego
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ATTACHMENT A

ORANGE COUNTY DETAILED COMMENTS ON
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION
TENTATIVE ORDER No. R9-2013-0001
NPDES NO. CAS0109266

This document, Attachment A, contains the detailed legal and technical comments of the County
of Orange and the Orange County Flood Control District (collectively, the “County”) on
Tentative Order No. R9-2013-0001 dated October 31, 2012 (“Tentative Order”). These
comments are divided into three sections (General, Findings, and Permit Provisions) and
address issues relating to specific parts of the Tentative Order. At times, the issues and
concerns raised will pertain to more than one section of the Tentative Order. In addition to the
recommended language changes identified below, Attachment B (the recommended changes to
the Tentative Order) also includes some minor edits in order to provide additional clarification
where necessary.

The County of Orange, as the Principal Permittee, and the cities of Aliso Viejo, Dana Point,
Laguna Beach, Laguna Hills, Laguna Niguel, Laguna Woods, Lake Forest, Mission Viejo,
Rancho Santa Margarita, San Clemente, and San Juan Capistrano collectively refer to
themselves as “San Diego Region Permittees” or “Permittees.” The Tentative Order refers to
the County and incorporated cities of South Orange County as the “Copermittees.” As such, the
comments below use the term “Copermittees” to be consistent with the terminology of the
Tentative Order.

GENERAL

1. Permitting Consistency Is Critical Since Several Copermittees Are Regulated
Under Multiple Regional Boards

Although the County of Orange is very supportive of the overall approach that the San Diego
Regional Water Quality Control Board (Regional Board) is proposing with the development of
the Water Quality Improvement Plans (WQIPs) to guide the Copermittees’ jurisdictional runoff
management programs (JRMPs) towards the high priority water quality conditions within a
watershed to achieve improvements, it is critical that consistency be maintained between
Regional Boards, where feasible.

The Orange County stormwater program operates a unified countywide program of 36
Permittees, with five (5) Copermittees split between two (2) Regional Boards. Consequently, a
number of our comments are aimed at creating greater uniformity and implementability between
the two permits that we operate under. Fundamentally different requirements between our two
permits, particularly within the same city, damage the credibility of the regulatory framework and
confound the ability of local government to cost effectively address key environmental
mandates. To this end, the County of Orange (County) has provided some recommended
language changes within this document and Attachment B in order to try to preserve that
consistency.

Page 1 of 102
January 11, 2013
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2. Many of the New or Modified Requirements within the Tentative Order Do Not
Have Adequate Findings of Fact and/or Technical Justification

In many instances the Findings and/or Fact Sheet provide little or no justification of the need for
the new requirement. Although Finding 35 states that the Fact Sheet “contains background
information, regulatory and legal citations, references and additional explanatory information
and data in support of the requirements of this Order”, many of the new or modified
requirements within the Tentative Order do not have adequate findings of fact and/or technical
justification. In addition, they do not identify the “program deficiency” that warrants the
modification. The comments provided herein identify many of the areas where new or modified
provisions of the Tentative Order lack factual or technical support in the Findings and/or Fact
Sheet. Examples of this include, but are not limited to, the following:

e Basis for including Orange County in the regional municipal stormwater permit;

e Basis for the 10 year timeline to achieve the final numeric goals identified within the
Water Quality Improvement Plans (WQIPS);

e Basis for requiring uncontaminated pumped ground water, foundation drains, water from
crawl space pumps, and footing drains to obtain coverage under the San Diego Region
groundwater extraction permits;

e Basis for including single family residential projects as a category requiring coverage as
a Priority Development Project;

e Basis for including U.S. Green Building Council (USGCB) Leadership in Energy and
Environmental Design (LEED) as exemption criteria for single family residential projects
and for alternative compliance for hydromodification management;

e Basis for requiring conventional BMPs onsite in addition to alternative compliance;

e Basis for hydromodification requirements not considering existing Hydromodification
Management Plans and being a one size fits all approach,;

e Basis for biofiltration BMPs required to be sized at 1.5 times the design capture volume;

e Basis for biofiltration BMPs not being an effective LID and treatment measure per the
requirement to size them at 1.5 times the design capture volume and also require
conventional BMPs when they are used.

e Basis for offsite regional BMPs required to be sized at 1.1 times the design capture
volume;

e Basis for verification of coverage under all related permits for construction sites;
e Basis for evaluation and retrofit/rehabilitation of stream channel systems;

e Basis for including residential driveways as a category requiring coverage as a Priority
Development Project;

e Basis for not incorporating the Total Maximum Daily Load (TMDL) waste load allocations
(WLASs) into the Tentative Order; and

e Basis for establishing Water Quality Based Effluent Limits (WQBELS) expressed as
numeric effluent limitations, in lieu of WQBELSs expressed as BMPs, for the TMDL
provisions.

Page 2 of 102
January 11, 2013
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3. The Numbering in the Tentative Order Should Explicitly Identify the Major
Sections to Help Guide the Reader

The County is recommending that the Regional Board explicitly identify the numbering system
within the Tentative Order subsections in order to assist and orient the reader. For example,
within the Provisions (Section Il of the Tentative Order):

e The sub-sections within Provision A should be listed as:
o0 A.1 Discharge Prohibitions instead of 1. Discharge Prohibitions
0 A.2 Receiving Water Limitations instead of 2. Receiving Water Limitations

e The sub-sections within Provision B should be listed as:
o0 B.1 Watershed Management Areas instead of 1. Watershed Management Areas
0 B.2 Priority Water Quality Conditions instead of 2. Priority Water Quality Conditions

Given the styles and formatting currently used within the Tentative Order, these edits were not
made within Attachment B.

FINDINGS

4. Finding 2 (Page 1 of 120) — A Regional Permit Cannot Be Issued to Orange County
Because There Is No System-wide, Jurisdiction-wide, Watershed or Other Basis to
Do So

The Tentative Order is intended to cover Copermittees in three large metropolitan counties —
Orange, Riverside and San Diego. In May 2012, Orange and Riverside Counties (“Counties™)
sent letters to Staff Counsel for the Regional Board requesting the legal authority to issue a
regional permit to the three counties.’ The Counties contended that, in accordance with federal
regulations, there was no system-wide, jurisdiction-wide or watershed basis to issue a regional
permit. The Counties also asserted that the lack of a Report of Waste Discharge (ROWD)
process for either county prior to the initial adoption of the Tentative Order prevented the
issuance of a regional permit on the grounds that there was a conflict with both federal and state
law. On September 7, 2012, Staff Counsel responded to the Counties stating that there was a
jurisdiction-wide and watershed basis to impose a regional permit on the Counties, and cited
legal authority and examples in the Bay Area and an Alaskan borough where regional permits
had been issued.?

For the following reasons, the County continues to believe that the Regional Board lacks
authority to issue a regional permit to Orange County:

1. Orange County’s MS4 system does not interconnect with Riverside and San Diego
Counties,

2. There is no jurisdictional basis to issue a regional permit to Orange County,

! Letter from Ryan M. F. Baron, Office of County Counsel, County of Orange, to Catherine Hagan, Office
of Chief Counsel, State Water Resources Control Board, San Diego Region (May 10, 2012); Letter from
David H. K. Huff, Office of County Counsel, County of Riverside, to Catherine Hagan, Office of Chief
Counsel, State Water Resources Control Board, San Diego Region (May 21, 2012).

Z Letter from Jessica Jahr, California Regional Water Quality Control Board, San Diego Region, to Ryan
M. F. Baron, Office of County Counsel, County of Orange, and David H. K. Huff, Office of County
Counsel, County of Riverside (Sept. 7, 2012).

Page 3 of 102
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3. Orange County’s MS4 does not drain into a shared watershed, and

4. Orange County’s MS4 is not adjacent to Riverside or San Diego’s MS4, and the quantity
and nature of pollutants differ between the three counties.

Therefore, the Regional Board cannot under federal and state regulations impose a Regional
Permit without the Permittees expressly consenting to the Board’s jurisdiction.

A. There Is No System-wide, Jurisdiction-Wide, Watershed or Other Basis by Which to Legally
Impose a Regional Permit on Orange County

Finding 2 in the Tentative Order states that the legal and regulatory authority for implementing a
regional MS4 permit stems from Section 402(p)(3)(B) and 40 CFR 122.26(a)(1)(v). The
Tentative Order also cites EPA’s Final Rule regarding stormwater discharge permit application
procedures that there is flexibility to establish system-wide or region-wide permits.® During
Focused Meeting Workshops conducted on June 27, 2012 and July 11, 2012, Regional Board
staff stated that the reason for a regional permit was to consolidate all three permits into one to
lessen the amount of permit writing time for three separate permits and reduce internal costs for
writing and issuing permits. The justification at Finding 2 is largely the same although it adds
that the “regional nature of this Order will ensure consistency of regulation within watersheds
and is e4xpected to result in overall costs savings for the Copermittees and San Diego Water
Board.”

First, although Orange County geographical boundaries abut San Diego and Riverside
Counties, Orange County’'s MS4 does not interconnect with the counties regulated under the
regional permit (see map in Appendix A-1). There is substantial undeveloped area between
the developed jurisdictions of Orange County and Riverside Counties. The Santa Ana
Mountains and the Cleveland National Forest separate Orange and Riverside Counties
encompassing tens of thousands of acres of total land separating the two counties. Camp
Pendleton military base separates Orange and San Diego Counties totaling over 122,000 acres
with no adjacent cities or interconnected MS4s. Clean Water Act (CWA) regulations expressly
state that a permit can be issued on a system-wide basis covering all discharges from MS4s
within a large or medium municipal storm sewer system. One of the primary considerations in
defining a “large or medium municipal separate storm sewer system” is one that has physical
interconnections with other municipal separate storm sewers.® In this case, there are no
physical interconnections.

Secondly, there is no jurisdiction-wide basis to issue a regional permit. 40 CFR 122.26(a)(3)(ii)
states that one system-wide permit can cover all discharges from MS4s within a large or
medium municipal storm sewer system located within the same jurisdiction. Orange, Riverside
and San Diego Counties are separate counties with distinct political and geographical
boundaries that do not drain into a common watershed and do not share physical
interconnections. The three counties are not within the same political jurisdiction. While Region
9 can be considered one jurisdiction for Regional Water Board purposes, federal regulations
state that there has to be one stormwater management regional authority in which to issue a
permit, and the Regional Board is not such an authority.® Regardless, such a permit can only
be issued to a multi-jurisdictional entity upon a permit application and upon there being an

55 Fed. Reg. 47990, 48039-48042.

‘Part 1.2.

® 40 CFR 122.26(b)(4) (defining large systems); 40 CFR 122.26(b)(7) (defining medium systems)
® 40 CFR § 122.26(a)(3)(iii)(C).
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interconnected MS4 or adjacent MS4. There is no tri-county stormwater management authority,
there is no system-wide interconnection and Orange County is not adjacent to San Diego and
Riverside Counties due to the large federal lands that separate the County.

Third, Orange County does not drain into a shared watershed with Riverside and San Diego
Counties. The Orange County Copermittees drain into various watersheds that drain into the
Pacific Ocean. The Riverside County Copermittees drain into the Santa Margarita watershed.
San Diego County drains into various watersheds. Orange County’s MS4 does not drain into or
share one common watershed with either county, and therefore cannot be regulated on this
basis.

There is no other basis by which to regulate Orange County in the same permit with Riverside
and San Diego Counties. Although it is true that Orange County political boundaries abut the
two counties, there are hundreds of thousands of acres of federal land that separate Orange
County, and thus, the County’s MS4 does not interconnect with and is not adjacent to its
neighbors like Orange County is with Los Angeles County. Based on differing permit
requirements for the three counties, such as TMDLSs, and data filed in annual reports and past
ROWDs, the quantity and nature of pollutants are different between the three counties, and do
not serve as a bhasis or determination by which to lump all three counties into a one-size fits all
permit (e.g., hydromodification). In addition, federal regulations look to interconnection and
similarities between jurisdictions as the basis by which to issue one permit.” Federal
regulations do not authorize and the EPA Final Rule does not contemplate regional permit
issuance based on overall reduced cost savings, and overall cost savings have not been
demonstrated in the Tentative Order.® And although it may be convenient to ensure
consistency of regulation, EPA Final Rule contemplates such consistency within a watershed
and not throughout a geographical area the size of the three counties. In fact, the EPA Final
Rule does indeed use the term “regional” throughout its analysis in the Response to Comments.
A careful examination of the term “regional,” however, shows that EPA was analyzing whether
individual permits should be issued to individual cities, a county and its incorporated cities, a set
of Copermittees with interconnected sewer systems and other infrastructure, one state entity or
a regional stormwater management authority. The largest area by which one permit could be
issued under the Final Rule was essentially to a state entity or one county and its incorporated
cities. There is no factual or technical basis in the Tentative Order that meets this criteria or
establishes other bases to regulate Orange County under one unified permit. There is also no
statistical basis by which to issue a regional permit as Orange County is comprised of over three
million people and is the sixth largest county by population in the U.S. In fact, the U.S. Bureau
of Census designates Orange County in a different Metropolitan Statistical Area than San Diego
County, and is designated in a Combined Statistical Area with Los Angeles, Ventura and San
Bernardino Counties.

Lastly, the letter from Staff Counsel cites examples in the Bay Area and in Alaska where
regional permits have been issued. In the Bay Area, various cities and counties under that
permit interconnect in some fashion and drain into the San Francisco Bay. The Bay Area is also
represented by a joint powers organization or regional watershed management program
comprised of 8 municipal stormwater programs that voluntarily agreed to end their existing
permits early and enroll in a regional permit. In the case of the Alaska example, a “regional”
permit was issued to the Fairbanks North Star Borough, City of Fairbanks, City of the North

733 USC 1342(p)(3)(B)(i); 40 CFR 122.26(a)(1)(v).
855 Fed. Reg. 47990-01.
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Pole, the Alaska Department of Transportation and the University of Alaska Fairbanks. Further
examination of that permit and the stormwater program maps demonstrate, though, that the
region regulated is a borough, the Alaskan equivalent of a county. All of the regulated
Copermittees are physically interconnected through its storm drain system and roadways, and
most drain into one watershed. In short, neither the Bay Area nor the Fairbanks Borough
permits provide sufficient examples of a regional permit comparable to the one being issued to
Orange County.

B. There Is No Technical Basis to Regulate Orange County Due to the Lack of a Report of
Waste Discharge Application.

The ROWD is a federally required application that is the technical basis to draft a new permit for
a permittee. The information contained in the ROWD is used to determine prospective
provisions of the new permit, including but not limited to monitoring, program strengths and
other tools that are assessed in the new permit. In other words, the ROWD is the technical
basis or substantial evidence for determining what will be required in the new permit. In the
case of the Tentative Order, permit conditions that will apply to Orange County upon the
expiration of its current permit in December 2014 or upon early enroliment are not based on any
ROWD filed by the County. Thus, there is no technical basis or substantial evidence to regulate
Orange County under a regional permit, and therefore, the regional permit terms and conditions
are arbitrary and capricious. The initial draft of the Tentative Order did not contain a ROWD
requirement for Orange County. The Order was subsequently revised to include a ROWD
requirement to determine whether modification to the Order upon enrollment by Orange County
is necessary, but the Tentative Order will still be adopted by the Regional Board with terms and
conditions that apply to Orange County that are not based on any federally required application
or report. Orange County’s current Fourth Term permit has been in existence for only two years
with programs that have just started, or like hydromodification, have not yet started or are in
interim phases. Therefore, the current programs do not provide any meaningful benchmark by
which to draft new regional permit terms that apply to the County. And, in addition, the ROWD
requirement that is now in the Tentative Order is essentially an after the fact application.

In short, the Tentative Order is drafted and will be initially adopted by the Regional Board with
provisions that will generally regulate Orange County Copermittees, along with specific numeric
and other requirements that will only apply to Orange County that are not based on an
application process or other documented technical basis. There is no substantial evidence or
CWA basis by which to impose certain regulations on the County. Thus, the lack of a ROWD
requirement prior to initial adoption of a regional permit is in conflict with the CWA, Porter
Cologne and the California Administrative Procedure Act.

The County recommends the following language changes:

I. Findings

2. Legal and Regulatory Authority

This Order is issued pursuant to section 402 of the federal Clean Water Act (CWA) and
implementing regulations (Code of Federal Regulations [CFR] Title 40, Part 122 [40 CFR 122])
adopted by the United States Environmental Protection Agency (USEPA), and chapter 5.5,
division 7 of the California Water Code (CWC) (commencing with section 13370). This Order
serves as an NPDES permit for discharges from MS4s to surface waters. This Order also
serves as waste discharge requirements (WDRSs) pursuant to article 4, chapter 4, division 7 of
the CWC (commencing with section 13260).
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The federal regulations make it clear that the Copermittees need only comply with permit
conditions relating to discharges from the MS4s for which they are operators (40 CFR
122.26(a)(3)(vi)). This Order does not require the Copermittees to manage storm water outside
of their jurisdictional boundaries, but rather to work collectively to improve storm water
management within watersheds.

I. Findings

26. Report of Waste Discharge Process

..... The San Diego Water Board understands that each municipality is unique altheugh-the
Ceunties-share-watersheds-and-geegraphical-boundaries. The Order will continue to use the
Report of Waste Discharge process prior to initially making Orange County or Riverside County
Copermittees subject to the requirements of this Order.

5. Finding 8 (Page 3 of 120) — It Should Not Be Presumed That Discharges From
MS4s Always Contain Waste or Pollutants

Discharges may contain waste or pollutants, but it should not be presumed that they necessarily
always contain waste or pollutants.

Under current law, the State Board'’s issuance of the Small MS4 Permit is a quasi-judicial
decision.® As a quasi-judicial decision, the State Board’s action must be supported by legally
adequate findings, and those findings must be supported by evidence in the record.*®

Pursuant to the Supreme Court’s decision in Topanga Association for a Scenic Community v.
County of Los Angeles (1974) 11 Cal.3d 506, findings are intended to “facilitate orderly analysis
and minimize the likelihood that the agency will randomly leap from evidence to
conclusions.”™ Here, there is no cited evidence that stormwater itself is a pollutant or that in
every instance it contains pollutants or waste as those terms are defined by the CWA and Porter
Cologne respectively. Absent evidence demonstrating that this is the case, in all cases, the
Regional Board cannot make this finding.

Moreover, as a matter of law, the Regional Board lacks the authority to regulate pure
stormwater as a pollutant. The CWA and its implementing regulations define the term
“pollutant” to mean:

dredged spoil, solid waste, incinerator residue, filter backwash, sewage, garbage,
sewage sludge, munitions, chemical wastes, biological materials, radioactive materials

° City of Rancho Cucamonga v. Regional Water Quality Control Board (2006) 135 Cal.App.4th 1377,
1385.

1% Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506.
1d., at 514 [emphasis added].
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(except those regulated under the Atomic Energy Act of 1954, as amended (42 U.S.C.
2011 et seq.)), heat, wrecked or discarded equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural waste discharged into water2.

Federal regulations further define the term “stormwater” to mean: “storm water runoff, snow melt
runoff, and surface runoff and drainage.”13 Notably, the definition of the term “Pollutant” does
not include “Stormwater.” Moreover, the text of the CWA requires the discharges of pollutants
to be reduced to the Maximum Extent Practicable (MEP).** There is no prohibition on or
comparable authority to regulate the discharge of pure stormwater.

This rationale was recently adopted by the Eastern District of Virginia, when it held that the EPA
has no authority under the Clean Water Act to regulate non-pollutants.™ Specifically, the Court
stated:

Pollutant is statutorily defined. (33 U.S.C. § 1362(6).) The Court sees no ambiguity in
the wording of this statute. EPA is charged with establishing TMDLs for the appropriate
pollutants; that does not give them the authority to regulate nonpollutants. The parties
agree that sediment is a pollutant under 33 U.S.C. 8§ 1362(6), and stormwater is not.
Then how does EPA claim jurisdiction over setting TMDLs for stormwater.®

Likewise, Porter Cologne defines the term “Waste” to mean:

sewage and any and all other waste substances, liquid, solid, gaseous, or radioactive,
associated with human habitation, or of human or animal origin, or from any producing,
manufacturing, or processing operation, including waste placed within containers of
whatever nature prior to, and for purposes of, disposal.*’

While the definition is certainly different and potentially broader than the definition of Pollutant
under the CWA, the definition of waste does not include stormwater or any other discharge that
is not created by human activity. As a matter of law, the Regional Board is therefore without
authority to regulate all discharges of stormwater as pollutants or waste.

233 U.S.C. § 1362(6); 40 C.F.R. § 122.2.

340 C.F.R. § 122.26(b)(13).

433 U.S.C. § 1342(p).

1‘:’3 Virginia Dept. of Transportation v. EPA, No. 1:12-CV-775, slip op. (E.D. Va. Jan. 3, 2013).
Id., at 5.

7 cal Water Code § 13050(d).
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The County recommends the following language changes:

I. Findings

8. Point Source Discharges of Pollutants

Discharges from the MS4s may contain waste, as defined in the CWC, and pollutants that
adversely affect the quality of the waters of the state. A discharge from an MS4 is a “discharge
of pollutants from a point source” into waters of the U.S. as defined in the CWA. Storm water
and non-storm water discharges from the MS4s may contain pollutants that cause or threaten to
cause a violation of surface water quality standards, as outlined in the Basin Plan.....

16. Best Management Practices. Waste and pollutants which are deposited and accumulate in
MS4 drainage structures may will be discharged from these structures to waters of the U.S.
unless they are removed.....

17. BMP Implementation. ..... Retrofitting areas of existing development with storm water
pollutant control and hydromodification management BMPs is may, in many cases be necessary
to address storm water discharges from existing development that may cause or contribute to a
condition of pollution or a violation of water quality standards.

6. Finding 11 (Page 4 of 120) — Natural Waters Cannot Legally Be Classified as Part
of the MS4, and Cannot Be Classified as Both a MS4 and Receiving Water

The Tentative Order states that development often makes use of natural drainage patterns and
features as conveyances for runoff. Finding 11 goes on to state that rivers, streams and creeks
in developed areas are part of the Copermittees’ MS4 whether the river, stream or creek is
natural, anthropogenic or partially modified. It further states that these natural water bodies are
both an MS4 and a receiving water.

Finding 11 is expressly contradicted by federal regulations and a recent opinion by the U.S.
Supreme Court. Natural creeks cannot legally be classified as part of the MS4, and the MS4
and a water of the U.S. cannot be comingled. The flow of water from an improved portion of a
navigable waterway into an unimproved portion of the same waterway does not qualify as a
“discharge of a pollutant” under the CWA.*®

In addition, the definition of a municipal separate storm sewer means “a conveyance or system
of conveyances including roads with drainage systems, municipal streets, catch basins, curbs,
gutters, ditches, man-made channels, or storm drains:

i.  Owned or operated by a state, city, town, borough, county, parish, district,
association, or other public body (created by or pursuant to state law) ... including
special districts under state law such as a sewer district sewer district, flood control
district or drainage district, or similar entity, or an Indian tribe or an authorized Indian
tribal organization, or a designated and approved management agency under section
208 of the Clean Water Act that discharges into waters of the United States;

8 L.A. County Flood Control District v. NRDC, slip op. (Jan. 8, 2013); South. Fla. Water Management
Dist. V. Miccosukee Tribe, 541 U.S. 95, 109-112 (holding that the transfer of a polluted water between
two parts of the same waterbody does not cause a discharge of pollutants under the CWA).
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ii. Designed or used for collecting or conveying stormwater;
iii.  Which is not a combined sewer; and

iv.  Which is not part of a publicly owned treatment works (POTW) as defined at 40 CFR
122.2."%

This definition only includes man-made channels and systems and does not encompass natural
water bodies simply because an outfall discharges to a receiving water. Any water quality
improvement to a natural river, stream or creek does not mean it is a MS4, but an improved
water of the U.S. Moreover, U.S. EPA itself, in the Preamble to its proposed MS4 regulations®
expressly determined that “streams, wetlands and other water bodies that are waters of the
United States are not storm sewers for the purposes of this rule” and that “stream
channelization, and stream bed stabilization, which occur in waters of the United States” were
not subject to NPDES permits under Section 402 of the CWA%,

Lastly, municipalities do not own, control or operate natural rivers, streams and creeks. Such
water bodies are often administrated by the State of California in the public trust for the right of
the people to use such waters for certain purposes or are privately owned.? The Legislature,
acting within the confines of the common law public trust doctrine, is the ultimate administrator
of the trust and may often be the final arbiter of permissible uses of trust lands. Moreover, a
municipality obviously cannot “operate” a natural creek or stream.

The County recommends the following language changes:

I. Findings
11. Runoff Discharges to Receiving Waters
..Historic and current development makes use of natural drainage patterns and features as

conveyances for runoff Rwe%—stre&m&and—ereek&mﬁevelepeek&reasesed—m%m&nneeape

recelvmg water bodies and water body segments have been de3|gnated as impaired by the San
Diego Water Board pursuant to CWA section 303(d).

7. Finding 12 (Page 4 of 120) — Copermittees Do Not Accept Free and Open Access
to MS4s, and Are Not Responsible for All Discharges not Prohibited

The Tentative Order states that MS4s willingly provide free and open access and convey
discharges to waters of the U.S., and that MS4 operators then accept all responsibility for such
discharges not prohibited or otherwise controlled. This is simply not the case and is legally
unsupportable. An MS4 is designed to accept stormwater for flood control purposes and
prevent damage to life and property. Although it is true that the Copermittees have an
obligation to effectively prohibit non-stormwater discharges, namely illicit connections and
unlawful dumping, it is also true that the discharger into the MS4 is ultimately responsible for a
condition of pollution or violation of a water quality standard. And, in accordance with California

1940 CFR 122.26(b)(8).

253 Fed. Reg. 49416 (Dec. 7, 1988)

21 53 Fed. Reg. at 49442,

22 Marks v. Whitney (1971) 6 Cal. 3d 251, 259, 260.
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state law, MS4s downstream of upstream flows must accept those flows and cannot attempt to
block or divert such flows.?® Finding 12 attempts to shift all legal responsibility to the MS4s,
which is unsupported by federal and State law.

The County recommends the following language changes:

I. Findings
12. Pollutants in Runoff
. As operators of the MS4s, the Copermittees cannot passively receive and discharge

poIIutants from th|rd partles Byp#ewdmgﬁfre&and—epe{meess%&n—M&%haLeenveys

m%e%he—MS#that—n—dees#}et—pFehkbn—el;etheFmse—een#eL These dlscharges may cause or

contribute to a condition of pollution or a violation of water quality standards.

8. Finding 15 (Page 5 of 120) — The Tentative Order Must Recognize that the
Discharge of All Pollutants From the MS4 is Subject to the MEP Standard

Section 402(p)(3)(B)(ii) requires the Copermittees to effectively prohibit non-stormwater
discharges into the MS4, namely pollutants generated from illicit connections and unlawful
dumping.

The Tentative Order at Finding 15, however, states that non-stormwater discharges are not
subject to the MEP standard. This finding is not supported by federal law. While federal law
regulates “non-stormwater discharges” into the MS4, Section 402(p)(3)(B)(iii) expressly states
that the “discharge of pollutants” shall be reduced to MEP. In drafting this section of the CWA,
Congress expressly intended all discharges from MS4s to be subject to MEP as it used the term
“pollutant” and did not differentiate between stormwater and nonstormwater, as the Tentative
Order attempts to do. Therefore, the duty of the Copermittees to reduce the discharge of
pollutants from the MS4 to MEP applies to both stormwater and nonstormwater pollutants.

Furthermore, the focus of the CWA and federal regulations is on a management program that
includes a comprehensive planning process to reduce the discharge of pollutants to MEP.?*
One of the elements of the management program is the illicit discharge prevention program.?
The control and limitation of illicit discharges into the MS4 is intended to achieve the overall
MEP standard for discharges from the MS4. This is confirmed by the preamble to EPA
regulations that discuss the required elements of the management program. According to EPA:

[Copermittees are required] to develop management programs for four types of pollutant
sources which discharge to large and medium municipal storm sewer systems.
Discharges from large and medium municipal storm sewer systems are usually expected
to be composed primarily of: (1) Runoff from commercial and residential areas; (2)
storm water runoff from industrial areas; (3) runoff from construction sites; and (4) non-
storm water discharges. Part 2 of the permit application has been designed to allow
[Copermittees] the opportunity to propose MEP control measures for each of these
components of the discharge. 55 Fed Reg at 48052 (emphasis added). See also 55
Fed Reg at 48045 (stating “Part 2 of the proposed permit application [which includes the
illicit discharge prevention requirement] is designed to . . . provide municipalities with

% Keyes v. Romley (1966) 64 Cal.2d 396; Locklin v. City of Lafayette, (1994) 7 Cal. 4th 327.
4 40 CFR 122.26(d)(2)(iv).
% 40 CFR 122.26(d)(2)(iv)(B)(1).
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the opportunity of proposing a comprehensive program of structural and non-structural
control measures that will control the discharge of pollutants, to the maximum
extent practicable, from municipal storm sewers.”) (Emphasis added).

EPA'’s position is consistent with existing State Water Resources Control Board policy which
states that discharges into the MS4 are to be controlled through an iterative, BMP based
approach that is less stringent than the MEP standard.?® The State Board held:

An NPDES permit is properly issued for “discharge of a pollutant” to waters of the United
States. (Clean Water Act § 402(a).) The Clean Water Act defines “discharge of a
pollutant” as an “addition” of a pollutant to waters of the United States from a point
source. (Clean Water Act section 502(12).) Section 402(p)(3)(B) authorizes the issuance
of permits for discharges “from municipal storm sewers.”

We find that the permit language is overly broad because it applies the MEP standard
not only to discharges “from” MS4s, but also to discharges “into” MS4s. . . [T]he specific
language in this prohibition too broadly restricts all discharges “into” an MS4, and does
not allow flexibility to use regional solutions, where they could be applied in a manner
that fully protects receiving waters. It is important to emphasize that dischargers into
MS4s continue to be required to implement a full range of BMPs, including source
control. In particular, dischargers subject to industrial and construction permits must
comply with all conditions in those permits prior to discharging storm water into MS4s.?’

The State Board's decision in the Building Industry Association (BIA) matter makes clear that
the CWA does not include a blanket prohibition on discharges of non-stormwater into the MS4.
To the extent the Tentative Order would hold the dischargers liable in the event that any
discharge into the MS4 occurs, the Tentative Order exceeds the requirements of the CWA and
violates existing State Board policy.

It is also technically infeasible in some cases to differentiate between non-stormwater or
stormwater pollutants discharged from the MS4. Thus, just as the discharge of non-stormwater
into the MS4 is subject to the effective prohibition standard, the discharge of pollutants in non-
stormwater from the MS4 is subject to the MEP standard. There are several instances where
the specific provisions in the Tentative Order need to be modified in order to reflect this
approach.

The County recommends the following language changes:

I. Findings

3. CWA NPDES Permit Conditions

....This Order prescribes conditions to assure compliance with the CWA requirements for
owners and operators of MS4s to effectively prohibit non-storm water discharges in-te into the
MS4s, and require controls to reduce the discharge of pollutants in storm water from the MS4s
to the MEP.

% gpecifically in State Board in Order No. WQ-2001-15, In the Matter of the Petitions of Building Industry
Assoc. of San Diego County and Western States Petroleum Assoc. (2001).
?"1d., at 9-10.
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I. Findings
15. Non-Storm Water and Storm Water Discharges
The discharge of pollutants from the MS4 is subject to the MEP standard notwithstanding

Whether the pollutants are transported bv stormwater or nhon- -stormwater. Nen-storm-water

Ste#mwater—Dlseha#ges—(emphassﬂadded)—#emthe—M% Pursuant to WA 402(p)(3)(B)(||)

non-storm water discharges into the MS4s,namely identified illicit discharges and pollutants from
unlawful dumping, must be effectively prohibited.

II. Provisions

A. Prohibitions and Limitations

The purpose of this provision is to describe the conditions under which storm water from and
non-storm water discharges into ane-from the MS4s are effectively prohibited or limited.

E. Jurisdictional Runoff Management Programs [Intro]

The purpose of this provision is for each Copermittee to implement a program to control non-
stormwater the discharges eentribution-of pelutants into and the stormwater discharges from
the MS4 within its jurisdiction and to focus and prioritize those implementation actions based on
the highest water quality priorities identified within the associated Water Quality Improvement

E. Jurisdictional Runoff Management Programs

1. Legal Authority Establishment and Enforcement

a.(1) Effectively prohibit and eliminate all illicit discharges and illicit connections into its MS4;
a.(2) Control the contribution of pollutants in discharges of runoff associated with industrial and
construction activity into its MS4 and control the quality of runoff from industrial and construction
sites

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

a. Non-stormwater Discharges

(3) Discharges of non-storm water into the MS4 from the following categories must be controlled
by the requirements given below through statute, ordinance, permit, contract, order, or similar
means, where there is evidence that those discharges are a source of pollutants to waters of the
state. Discharges of non-storm water into the MS4 from the following categories not controlled

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

b. Prevent and Detect lllicit Discharges and Connections

(3) Each Copermittee must promote, publicize, and facilitate public reporting of the presence of
illicit discharges or water quality impacts associated with discharges into or from the MS4,
including the following methods for public reporting
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E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

e. Investigate and Eliminate lllicit Discharges and Connections

(1) Each Copermittee must prioritize and determine when follow-up investigations will be
performed in response to visual observations and/or water quality monitoring data collected
during an investigation of a detected non-storm water or illicit discharge into or from the MS4

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

e. Investigate and Eliminate lllicit Discharges and Connections

(2)(c) Each Copermittee must investigate and seek to identify the source(s) of discharges-of
non-stermwater-where-flows-are illicit discharges or illicit connections observed into and from
the MS4 during the...

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

e. Investigate and Eliminate lllicit Discharges and Connections

(3)(e) If the Copermittee is unable to identify and document the source of a recurring ren-
stormwater-discharge illicit discharges or connections into or from the MS4, then the....

E. Jurisdictional Runoff Management Programs

5. Existing Development Management

c. Existing Development Inspections

(1)(ii) The frequency of inspections must be appropriate to confirm that BMPs are being
implemented to reduce the discharge of pollutants in storm water from the MS4 to the MEP and
effectively prohibit non-storm water discharges into the MS4;

9. Finding 28 (Page 9 of 120) — The Requirements in the Tentative Order Are More
Stringent Than Federal Law, Requiring An Economic Analysis. In Addition, the
Current Economic Analysis Is Insufficient

Finding 28 states that pollutant restrictions are not more stringent than federal law, yet an
economic analysis is still conducted pursuant to CWC 13241. Despite the finding that the
Tentative Order does not exceed federal law requirements, there are a number of requirements
that are more stringent.

However, when you evaluate the economic analysis presented in the Fact Sheet[1] the Regional
Water Board staff did not, in fact, fully consider the 13241 factors when they make the finding
that the “requirements in this Order are reasonably necessary to protect beneficial uses.” There
has not been a full consideration of the section 13241 factors, which would include an analysis
of the economic impacts that would result from compliance with the existing stormwater permit
compared to the costs of complying with the proposed stormwater permit (thereby the costs of
complying with the new requirements). Instead, the Order’s analysis begins by stating, and
without any gquantification, that it would more expensive to not fully implement programs.
Section 13241 is not satisfied by this inverse analysis.

Additionally, the Tentative Order states that Copermittees have a significant amount of flexibility
to choose how to implement BMPs and that “least expensive measures” can be chosen.?® This

BE17.
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statement, however, conflicts with the Order’s definition of MEP at C-6 which expressly
acknowledges Chief Counsel’'s 1993 MEP memo that only the Regional and State Boards
determine whether BMPs meet MEP, and that selection of the least expensive BMPs will likely
not result in meeting the MEP standard.

The Fact Sheet also fails to cite any recent cost benefit numbers but relies on inapplicable cost
data such as a 1999 EPA study on household costs.

The analysis of costs contained in the Fact Sheet is deficient in two additional ways. First, the
approach to compliance costs is fundamentally deficient because it tells the public nothing at all
about the relationship between the cost of any particular control and the pollution control
benefits to be achieved by implementing that control. Under this “generalized” approach,
extremely costly requirements that bear little or even no relationship (or even a negative
relationship) to the pollution control benefits to be achieved could be “justified” as long as the
“overall” program costs are within what the Regional Board deems to be an acceptable range.
This is not a proper way to determine whether a control reduces the discharge of pollutants from
the MS4 to the MEP. A more individualized assessment of cost is required. Otherwise,
dischargers may be required to implement very costly controls that have no relationship to
pollution control benefits, a result inconsistent with MEP.

This analytical flaw in the Fact Sheet is compounded by the approach taken to assess the
benefits of the Tentative Order. Here again, the assessment approach misses the mark
because it tells the public nothing about the pollution control benefits to be achieved by
implementation of the controls in the Tentative Order. All the Fact Sheet says, in essence, is
that people like clean water and in theory may be willing to pay for it, that urban storm water
may contribute to beach closures and that such beach closures have an economic impact. This
analysis sheds no light on the relationship between a BMP’s costs and the pollution control
benefits to be achieved by implementing that BMP.

Second, the Fact Sheet contains faulty assumptions and relies upon outdated or inapplicable
data. The California State University, Sacramento (CSUS) Cost Survey assessed program
costs for Phase | cities. Nothing in the Fact Sheet links any of the actual conditions of the
Phase | permits of the Phase | cities studied by CSUS with any of the requirements of the
Tentative Order. Therefore, the study tells the public nothing about the costs to implement the
Tentative Order. The data included in the Fact Sheet is also from seven years to more than a
decade old. In short, the Fact Sheet uses old data from Phase | programs that have no linkage
to any conditions of the Tentative Order. The full costs of implementing the entire program
required by the Tentative Order in 2013 dollars must be assessed.

Lastly, stormwater agencies cannot readily establish or raise fees to help pay for the BMPs
necessary to comply with either the California Toxics Rule (CTR) criteria or proposed Site
Specific Objectives (SSOs) due to the requirements of Proposition 218, Proposition 26 and the
Mitigation Fee Act. For instance, Proposition 218 requires that property-related fees be put to a
vote, so cities cannot assess fees without the consent of a majority (two-thirds) of the property
owners. Therefore, the costs associated with the implementation and maintenance of the BMPs
are more likely to be covered through the stormwater agency General Funds.

The County recommends the following language changes:

I. Findings
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28. Economic Considerations

As noted in the following finding, the San Diego Water Board finds that the requirements in this
permit are aet more stringent than the minimum federal requirements. Therefore, a CWC
section 13241 analysis is net required for permit requirements that implement the effective
prohibition on the discharge of non-storm water into the MS4 or for controls to reduce the
discharge of pollutants in storm water to the MEP, or other provisions that the San Diego Water
Board has determined appropnate to control such poIIutants as those requwements are
mandated by federal Iaw lotw

prowded in the Fact Sheet

10. Finding 29 (Page 9 of 120) — The Regional Board has no Legal Ability to Determine
Whether a Particular Mandate is Unfunded

The Tentative Order finds that none of the requirements therein constitute an unfunded local
mandate. This finding, however, should be stricken as the Regional Board has no legal ability
to determine whether a particular mandate is unfunded. The Commission on State Mandates is
the only State agency that has the jurisdiction and ability to make that determination.

The Fact Sheet’s discussion of unfunded state mandates is not consistent with applicable legal
authority or the Tentative Order, as discussed below.

Article XllII B, Section 6(a) of the California Constitution (“Section 6”) provides that whenever

“any state agency mandates a hew program or higher level of service on any local government,
the state shall provide a subvention of funds to reimburse that local government for the costs of
the program or increased level of service . . ..” Section 6 applies to storm water permits issued
by the State Board and the Regional Boards.? Thus, Section 6 applies to the Tentative Order.

Section 6 was added to the California Constitution by voter approval in 1979, as part of a larger
effort that had as its goal both limiting state and local spending and restricting the ability of local
entities to raise revenue. Section 6 must be viewed as a “safety valve” designed to protect local
governments from being placed in the untenable position of being required by the state, on the
one hand, to implement certain state mandated programs while also, on the other hand, being
prohibited from raising the money needed to pay for those state mandated programs.*°
Recognizing that such a situation was neither a fair nor a wise approach to governing, the
voters enacted Section 6 to prevent state government from shifting financial responsibility for
carrying out governmental functions to local agencies without the state paying for them.

# County of Los Angeles v. Commission on State Mandates (2007) 150 Cal.App.4th 898, 920.
¥ Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735; County of San
Diego v. State of California (1997) 15 Cal.4th 68, 81.
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To implement Section 6, the Legislature created the Commission on State Mandates
(“Commission”). The Commission has sole and exclusive jurisdiction to determine whether a
state law or order of a state agency is an unfunded state mandate.®" In accordance with
Section 6, Government Code section 17500 et seq., and case law, the Commission on State
Mandates has determined that an unfunded state mandate exists when: (a) the state imposes a
new program or higher level of service that is; (b) mandated by state law, not federal law; and
(c) when the local government lacks adequate fee authority to pay for the new program or
higher level of service.

Whether and how individual storm water permit conditions constitute unfunded state mandates
is currently the subject of pending litigation. In 2009 and 2010, the Commission on State
Mandates determined that parts of the Los Angeles Phase | Permit and major components of
the San Diego Phase | Permit constituted unfunded state mandates. The State challenged
these two decisions in court, and, in the San Diego matter, the court confirmed that only the
Commission on State Mandates could make the ultimate determination of whether a permit
condition constituted an unfunded state mandate. Specifically, the court in the San Diego case
held that the “Commission has exclusive authority to determine whether the Regional Board has
imposed a state mandate.” The court in the San Diego case further concluded that the
Commission on State Mandates should reconsider its decision to assess whether each of the
individual permit conditions were required to achieve the MEP standard. Specifically, the court
held that “the Commission must determine whether any of the permit conditions exceed the
‘maximum extent practicable’ standard.” (Emphasis added.) Therefore, contrary to the
discussion in the Fact Sheet, each permit condition (control) must be assessed to determine
whether it is consistent with MEP.

The San Diego Copermittees have appealed the trial court’s decision that the Commission on
State Mandates revisit its decision. Regardless of the outcome of that appeal, however, the
Commission on State Mandates is the entity that must determine whether a condition in the
Tentative Order constitutes an unfunded state mandate.

I. Findings

%1 Government Code §§ 17551 and 17552; Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334.
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PERMIT PROVISIONS

General

11. The Tentative Order Includes Language That Provides An Overly Broad
Interpretation Of The Stormwater Regulations By Requiring MS4s To “Enhance”
and/or “Restore” Beneficial Uses Or Habitat

The Tentative Order recognizes that the overarching objective of the CWA is “to restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters” and that, in order
to carry out this objective, the CWA utilizes a number permitting programs and regulatory tools
to regulate the discharge of pollutants and other materials to Waters of the United States
(Waters of the U.S.).

However, CWA Section 402(p), that section which governs that permitting for municipal and
industrial stormwater discharges, is only one regulatory tool within the CWA. Moreover, it
requires the MS4s to focus on the quality and impact of their non-stormwater and stormwater
discharges, not on the active enhancement and/or restoration of beneficial uses or habitat.

While the Fact Sheet recognizes that the development and implementation of a WQIP will
identify the highest priority water quality conditions and that “addressing these threats and/or
adverse impacts should restore the physical, chemical, and biological integrity of receiving
waters, and result in the restoration and protection of the beneficial uses of the receiving waters
in the Watershed Management Area”,*? the Tentative Order should not explicitly require the
enhancement or restoration of beneficial uses as the CWA only requires that the Copermittees

protect beneficial uses and prevent nuisance.*®

% Fact Sheet, Page F-45
¥ 40 CFR 131.12()(1); CWC 13263(a) and 13050.
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This is important from a prioritization and resource allocation perspective because while the
Copermittees must control the discharge of pollutants in order to, ultimately, protect the
beneficial uses of the receiving waters, they are not required to actively “enhance” or “restore”
the beneficial uses and habitat of the receiving waters. It must be recognized that the actions
and resources necessary to “protect” the beneficial uses may, in fact, be different than those
that would be required to “enhance” or “restore” the beneficial uses of a particular receiving
water.

The County recommends the following language changes:

B. Water Quality Improvement Plans

The purpose of this provision is to develop Water Quality Improvement Plans that guide the
Copermittees’ jurisdictional runoff management programs towards achieving the outcome of
improved water quality in MS4 discharges and receiving waters. The goal of the Water Quality
Improvement Plans is to address the impacts of MS4 discharges so that such discharges do not

impair pretectpreserve-enhance—and-restore-the water quality and designated beneficial uses

of waters of the state.......

B. Water Quality Improvement Plans

2. Priority Water Quality Conditions

e. Numeric Goals and Schedules

(1) Final numeric goals must be based on measureable criteria or indicators, to be achieved in
the receiving waters and/or MS4 discharges for the highest priority water quality conditions
which will be capable of demonstrating the achievementoftherestoration-andlor protection of
water quality standards in receiving waters;

B. Water Quality Improvement Plans

3. Water Quality Improvement Strategies and Schedules

The Copermittees must develop specific water quality improvement strategies to address the
highest priority water quality conditions identified within a Watershed Management Area. The
water quality improvement strategies must address the highest priority water quality conditions
by preventing or eliminating non-storm water discharges to and from the MS4, reducing
pollutants in storm water discharges from the MS4 to the MEP, and restering-andler protecting
the water quality standards of receiving waters.

D. Monitoring and Assessment Program Requirements

4. Assessment Requirements

a. Receiving Waters Assessment

(2)(b) Identify the most critical beneficial uses that must be protected errestored to ensure
overall health of the receiving water;

(2)(c) Determine whether or not those critical beneficial uses are being protected and-where

D. Monitoring and Assessment Program Requirements

4. Assessment Requirements

d. Integrated Assessment of Water Quality Improvement Plan

(1)(d) Identify beneficial uses of the receiving waters that are protected er+aust-berestered in
accordance with Provision D.4.a;
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(1)(e) Evaluate the progress toward achieving the interim and final numeric goals for restering
impacted protecting beneficial uses in the receiving waters.

(2)(b) Identify the non-storm water and storm water pollutant load reductions, or other
improvements to receiving water or water quality conditions, that are necessary to attain the
interim and final numeric goals for restering-tmpacted protecting beneficial uses in the receiving
waters;

(2)(d) Evaluate the progress of the water quality improvement strategies toward achieving the
interim and final numeric goals for restering-impacted protecting beneficial uses in the receiving
waters.

E. Jurisdictional Runoff Management Program

5. Existing Development Management

e. Strategies to Address the Highest Priority Water Quality Conditions

(3)(b) Candidates for stream, channel, and/or habitat rehabilitation projects may be utilized to
address storm water runoff flows and durations from areas of existing development that cause
or contribute to hydromadification in receiving waters, rehabilitate channelized or hydromodified
streams, restore wetland and riparian habitat, restore watershed functions, and/or restere
protect beneficial uses of receiving waters;

E. Jurisdictional Runoff Management Program

7. Public Education and Participation

b. Public Participation

(3) Opportunities for members of the public to participate in programs and/or activities that can
result in the prevention or elimination of non-storm water discharges to the MS4, reduction of
pollutants in storm water discharges from the MS4, and/or resteration-and protection of the
quality of receiving waters.

F. Reporting

3. Progress Reporting

c. Regional Monitoring and Assessment Report

(1)(a) The beneficial uses of the receiving waters within the San Diego Region that are
protected ermust-be-restored;

(1)(b) The progress toward protecting the restoring impacted beneficial uses in the receiving
waters within the San Diego Region; and

12. The Tentative Order Includes Language That Provides An Overly Broad Use Of
The Term “Prohibit”

Although some changes were made in the Tentative Order language, the Tentative Order
should be reviewed for the correct use of the terminology “effectively prohibit” since it appears
that there are a couple of cases where this language was not modified.

The term “prohibit” is broader than the CWA requirements, and should be changed to
“effectively prohibit.” CWA section 402(p) (3) (B) (ii) reads as follows:
(B) Municipal Discharge — Permits for discharges from municipal storm sewers —
(i1) shall include a requirement to effectively prohibit non-stormwater discharges into the
storm sewer; (Emphasis added)
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The Tentative Order shall “effectively prohibit non-stormwater discharges” but may exempt
certain discharges that are not significant sources of pollutants from the prohibition. The section
does not require a full prohibition but rather an effective prohibition. The operative word is
“effective”, which recognizes the constraints of owning and operating a stormwater drainage
system, which includes hundreds of miles of open channel. The finding/provision should note
that non-stormwater discharges are effectively prohibited.*

In addition, discharges that are not significant sources of pollutants are exempted from the
prohibition. In a practical sense, the use of word “effective” also provides flexibility to assess the
impacts of relatively benign discharges such as air condition condensate, individual car
washing, and non-emergency fire-fighting flows or non-anthropogenic sources before instituting
a prohibition.

The County recommends the following language changes:

Finding 12. Pollutants in Runoff

....By providing free and open access to an MS4 that conveys discharges to waters of the U.S.,
the operator essentially accepts responsibility for discharges into the MS4 that it does not
effectively prohibit or otherwise control.....

A. Prohibitions and Limitations

The purpose of this provision is to describe the conditions under which storm water from and
non-storm water discharges into ang-frem the MS4s are effectively prohibited or limited. The
goal of the prohibitions and limitations......

D. Monitoring and Assessment Program Requirements

4. Assessment Requirements

b. MS4 Outfall Discharges Assessments

(1)(a) Each Copermittee must assess and report the progress of its illicit discharge detection
and elimination program, required to be implemented pursuant to Provision E.2, toward
reduecing-and effectively prohibiting non-storm water and illicit discharges into the MS4 within its
jurisdiction as follows:

E. Jurisdictional Runoff Management Programs
1. Legal authority Establishment and Enforcement
(1) Effectively Pprohibit and eliminate all illicit discharges and illicit connections into its MS4

COVER PAGE — PERMIT ENROLLMENT

13. Cover Page (Page 1 of 120) — The Tentative Order Should Recognize That The
Enrollment Of The Orange County and/or Riverside County Copermittees Must
Necessitate Changes To The Order Based On The Report Of Waste Discharge
Submittals

The Tentative Order does not account for Orange County’s current Fourth Term permit as there
is no process for a ROWND prior to initial adoption of the permit by the Regional Board, and thus

% per 402(p)(3)(B)(ii)
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there is no technical basis by which to adopt many of the permit terms that apply to Orange
County. Instead, the Tentative Order states that the Orange County Copermittees will submit a
ROWD and will become subject to the waste discharge requirements set forth within the
Tentative Order:
1) After the expiration of their current Permits (Order No. R9-2009-0002 and Order No. R9-
2010-0016, respectively); or
2) At a date earlier than the expiration of their current Permits subject to the conditions
described in Provision F.6 of the Tentative Order.

Although the cover page of the Tentative Order states “After the San Diego Water Board
receives and considers the Orange County Copermittees’ Report of Waste Discharge and
makes any necessary changes to the Order....", Provision F.6 and Provision H, do not similarly
recognize that changes to the Order must be made prior to the enroliment of the Orange County
and/or Riverside County Copermittees.

In addition, the Findings and Fact Sheet would need to consider the thorough program analysis
that the Copermittees conduct as a part of their preparation of the ROWD and the deficiencies
and program modifications that Copermittees themselves identify as necessary for the program.

The County recommends the following language changes:

F. Reporting

6. Application for Early Coverage

a. The Orange County Copermittees, collectively, or Riverside County Copermittees,
collectively, may apply for early coverage under this Order by submitting a Report of Waste
Discharge Form 200, with a written request for early coverage under this Order and
identification of the necessary changes to this Order, if any, that the Copermittees are
recommending based on the ROWD submittal.

b. The San Diego Water Board will review the application for early coverage and will make any
necessary changes to this Order. A notification of coverage under this Order will be issued to
the Copermittees in the respective county by the San Diego Water Board upon completion of
the early coverage application requirements and consideration of any necessary changes to this
Order. The effective coverage.....

c. The timelines specified within this Order will be initiated based on the effective coverage date
(as specified within the notification of coverage).

H. Modification of Programs

5. The San Diego Water Board will review any applications received for early coverage under
this Order (Provision F.6) as well as any general applications received for coverage under this
Order and will consider any necessary changes to this Order based on the newly-obtained
information and/or reports received as a part of the application process. Within the applications
for coverage under this Order, the Copermittees shall identify the changes that are proposed to
this Order.
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PROVISION A — PROHIBITIONS AND LIMITATIONS

14. Provision A (Entire Provision; Begins Page 13 of 120) — A Clear Linkage Between
The Compliance Provisions And Prohibitions, Receiving Water Limitations, And
Effluent Limitations Must Be Established

The proposed Prohibitions and Limitations provisions may be construed as standalone
provisions that could expose the Copermittees to state and federal enforcement actions, as well
as to third party actions under the federal Clean Water Act’s citizen suit provisions. Consistent
with the recent 9" Circuit Court of Appeal decision, each provision of the permit could be read
separately, so if Provision A.2.a states that “the MS4 must not cause or contribute to the
violation of a water quality standard” then that is the stand-alone provision, and the
accompanying language found in A.4 (Compliance with Discharge Prohibitions) regarding
compliance may be considered irrelevant. As such, a clear linkage between the compliance
provisions and the prohibitions, receiving water limitations, and effluent limitations must be
established. This was the subject of a State Water Resources Control Board workshop on
November 20, 2012; however the State Board did not make any determinations or provide
further direction after a day of testimony.

In addition, compliance with Provisions A.1, A.2 and A.3 should be linked to Provision A.4,
Provision B, and Attachment E so that it is clear that the compliance mechanism for A.4 is the
WQIP (Provision B) and/or the TMDL (Attachment E), as applicable.

The County recommends the following language changes:

A. Prohibitions and Limitations (Introduction)

[at the end of the introductory paragraph insert this sentence]

The process for determining compliance with the Discharge Prohibitions (A.1), Receiving Water
Limitations (A.2), and Effluent Limitations (A.3, including effluent limitations derived from the
TMDL requirements — Attachment E) is defined in Provision A.4.

1. Discharge Prohibitions

a. Except as provided for in Provisions A.1l.e or A.4, Bdischarges from MS4s in a manner
causing, or threatening to cause, a condition of pollution, contamination, or nuisance in
receiving waters of the state are prohibited.

2. Receiving Water Limitations

a. Discharges from MS4s must not cause or contribute to the violation of water quality standards
in any receiving waters, including but not limited to all applicable provisions contained in the list
below to the extent that they remain in effect and are operative, unless such discharges are
being addressed by the Copermittee(s) through the processes set forth in this Order (Provision
A.4 and Attachment E). Where a TMDL has been developed and its terms have been
incorporated into this Order (in a manner that is consistent with the waste load allocations set
forth in the TMDL), a Permittee shall also be considered in compliance with such TMDL-related
requirements provided in this Order, if it is timely and in good faith implementing the MEP-
compliant control measures otherwise established by this Order.
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15. Provision A (Entire Provision; Begins Page 13 of 120) — The Discharge
Prohibitions Must Establish A Linkage With The Approved Compliance Schedules
For TMDLs That Have Been Incorporated Into The Basin Plan

The Discharge Prohibitions do not establish a sufficient linkage with approved compliance
schedules for TMDLs that have been incorporated into the Basin Plan. TMDLs adopted within
the region include a schedule to provide MS4 Copermittees the time necessary to develop and
implement a plan to achieve water quality standards in impaired waters. The compliance
schedules for adopted TMDLs have been incorporated into Attachment E and language is
recommended in the Receiving Water Limitations provisions (A.2.c.) and the Effluent Limitations
provisions (A.3.b.) pointing to the TMDL compliance schedules.

The Receiving Water Limitations language in the Tentative Order conflicts with TMDL
compliance schedules. Language should be included to clarify that in instances where a TMDL
is in effect, the Copermittees shall achieve compliance with these provisions as outlined in
Attachment E (Specific provisions for TMDLS). Without this change, the Receiving Water
Limitations language puts Copermittees in immediate and ongoing non-compliance with the
permit, as opposed to incorporating TMDL implementation schedules.

In addition, the footnote to A.2.a.(4)(b) requires Copermittees to not cause or contribute to the
more stringent of a water quality objective or a CTR criterion. Instances may exist where it has
been determined that one or the other is more appropriate given site specific conditions or
analysis (i.e., a TMDL has been established).

The County recommends the following language changes:

1. Discharge Prohibitions

e. For discharges associated with water body pollutant combinations addressed in a TMDL in
Attachment E of this Order, the affected Copermittees shall achieve compliance as outlined in
Attachment E.

2. Receiving Water Limitations

a. Discharges from MS4s must not cause or contribute to the violation of water quality standards
in any receiving waters, including but not limited to all applicable provisions contained in the list
below to the extent that they remain in effect and are operative, unless such discharges are
being addressed by the Copermittee(s) through the processes set forth in this Order (Provision
A.4 and Attachment E). Where a TMDL has been developed and its terms have been
incorporated into this Order (in a manner that is consistent with the waste load allocations set
forth in the TMDL), a Permittee shall also be considered in compliance with such TMDL-related
requirements provided in this Order, if it is timely and in good faith implementing the MEP-
compliant control measures otherwise established by this Order.

2. Receiving Water Limitations

c. For receiving water limitations associated with water body pollutant combination addressed in
a TMDL in Attachment E of this Order, the affected Copermittees shall achieve compliance as
outlined in Attachment E.
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Footnote #4 to Provision A.2.a.(4)(b)

! If a water quality objective and a CTR criterion are in effect for the same priority pollutant, the
more stringent of the two applies, unless a previous regulatory action (i.e., TMDL) has specified
otherwise.

16. Provision A (Entire Provision; Begins Page 13 of 120) — The Receiving Water
Limitations Language Is Discretionary And Should Be Revised To Provide A Clear
Compliance Mechanism

The Copermittees envision WQIPs as the foundation for a BMP-based compliance approach for
the Discharge Prohibitions and Receiving Water Limitations language. However, the language
in the Provision A.4 describes the WQIPs as a document trail rather than a compliance
mechanism. In essence, the language suggests that Copermittees shall expend significant
resources to develop and implement WQIPs, but taking the actions in the WQIPs has no effect
on the Regional Board’'s compliance determination.

The Receiving Water Limitations language should be revised to expressly state that if
exceedances of a water quality objective, water quality standard or any effluent limitation
persist, or a discharge prohibition stated as an effluent limitation is not complied with,
notwithstanding implementation of control measures, BMPs or compliance with the other water
guality control program requirements of the Order, the Copermittee shall take actions to further
reduce its discharges of such pollutants over time by complying with the iterative process, and
that diligent implementation of the iterative process (i.e., WQIP) constitutes compliance to MEP.

The iterative process is a fundamental aspect of MS4 programs, as envisioned by State Water
Board Order 99-05 and later reconfirmed in Order WQ 2001-15 (BIA Order), and is the
mechanism by which MS4 Copermittees should demonstrate compliance. The WQIPs now
provide a mechanism to provide the detail and quantitative analyses used to identify pollutant
sources and implement BMPs to address those sources.

Language in Provision A.4 should be consistent with the California Stormwater Quality
Association (CASQA) proposed receiving water limitation language (see Attachment B).

(See the recommended language changes in Provision A.4 of the Attachment B, Tentative
Order redline)
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PROVISION B — WATER QUALITY IMPROVEMENT PLANS

17. Provision B (Entire Provision; Begins Page 17 of 120) — The Water Quality
Improvement Plans Should Be The Foundation For A BMP-Based Compliance
Approach ¥

The County strongly supports the Watershed approach as described in the Tentative Order and
Fact Sheet, with modifications as discussed below and in Provision E. A watershed-based
approach is ideal for the implementation of stormwater programs in the San Diego Region as it
allows for the integration of all program elements, focuses efforts on the highest priorities for
each watershed through the customization of actions and strategies, and allows for streamlined
reporting. This approach also supports the implementation of TMDLs, which are developed and
implemented at the watershed scale.

Although the language for the WQIP recognizes the need for the consideration of provisions
A.1l, A.2, and A.3 as a part of the assessments and identification of water quality priorities,
consistent with the intent described in the Fact Sheet, the language within the Tentative Order
should explicitly identify that compliance with those provisions is achieved through the
development and implementation of the WQIPs and or TMDLs (Attachment E).

In particular, the Fact Sheet states®:

Provision B includes requirements for the Copermittees to develop and implement
Water Quality Improvement Plans to ultimately comply with the prohibitions and
limitations under Provision A. The Water Quality Improvement Plans will provide the
Copermittees a comprehensive program that can achieve the requirements of the CWA.

* Orange County notes that in the recently adopted LA MS4 permit a Reasonable Assurance Analysis
(RAA) is required in order for a Copermittee to receive approval of a Watershed Management Program
(essentially the same concept as the WQIP) and then utilize the Watershed Management Program as a
method of compliance with Receiving Water Limitation provision requirements. Orange County believes
that the WQIP process described in the Tentative Order, subject to the County’s comments herein, is
robust and does not necessitate the addition of a RAA. The WQIPs will provide enforceable, objective,
and measurable requirements for the Copermittees, without having to implement an RAA.

To the extent that future proceedings on the Tentative Order contemplate a RAA requirement, Orange
County strongly disagrees with such an approach. RAA would impose unnecessary and costly modeling
requirements on the Copermittees. Orange County is not covered by TMDLs to the extent that Los
Angeles and other counties are, where such models have already been developed and where such
modeling efforts have previously been conducted for many pollutant-waterbody combinations. RAA is
essentially a “TMDL-lite” process that would shift regulatory obligations from the Regional Board to the
Copermittees. Although the Copermittees may choose to work with the Regional Board, as deemed
appropriate and necessary in the future, to develop TMDLs collaboratively, the Copermittees object to the
obligation to fully assume the Regional Board's regulatory responsibilities. Federal law is clear as to how
a TMDL should be established, and RAA would “backdoor” the TMDL process into the WQIP approach
without the Regional Board going through the necessary steps to formulate a TMDL. This would be a
violation of federal law. There is also no federal or state authority by which a RAA could be required by
the Regional Board. Even assuming such authority, a RAA is unnecessary and goes beyond MEP.

% Fact Sheet, Page F-42
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Implementation of the Water Quality Improvement Plans will also improve the quality of
the receiving waters in the San Diego Region.....

The Water Quality Improvement Plan also incorporates a program to monitor and assess
the progress of the Copermittees’ jurisdictional runoff management programs toward
improving the quality of discharges from the MS4s, as well as tracking improvements to
the quality of receiving waters. A process to adapt and improve the effectiveness of
the Water Quality Improvement Plans has also been incorporated into the
requirements of Provision B to be consistent with the “iterative approach”
required to achieve compliance with discharge prohibitions of Provisions A.l.a
and A.l.c and receiving water limitations of Provision A.2.a, pursuant to the
requirements of Provision A.4.

[Emphasis added]

In other words, the Water Quality Improvement Plan framework, as outlined within the Tentative
Order, is established as the compliance mechanism for Provision A.4. In fact, this would
complement the existing language in Provision A.4, which states (as modified below):

Each Copermittee must achieve compliance with Provisions A.1, A.2, and A.3 of this Order
through timely implementation of control measures and other actions as specified in
Provisions B and E of this Order, including any modifications. The Water Quality
Improvement Plans required under Provision B must be designed and adapted to ultimately
achieve compliance with Provisions A.1, A2, and A.3.

In addition, the WQIP should identify the high priority water quality issues and conditions and
provide direction for the development and implementation of the JRMPs. The goals for the
WQIPs should be clearly identified and directly linked to the JURMPs (and the corresponding
flexibility provided within the development of the JURMPS) (See also Provision E).

Lastly, although Regional Water Board staff have indicated that the WQIPs, once developed
and approved, will functionally replace the CLRPs and BLRPs, the Tentative Order does not
formally recognize this. The County recommends that a footnote be added to clarify that this is
the case.

The County recommends the following language changes:

B. Water Quality Improvement Planst

The purpose of this provision is to develop Water Quality Improvement Plans that guide the
Copermittees’ jurisdictional runoff management programs towards achieving the outcome of
improved water quality in MS4 discharges and receiving waters. The goal of the Water Quality
Improvement Plans is to address the impacts of MS4 discharges so that such discharges do not
impair pretectpreserve-enhance—and-restore-the water quality and designated beneficial uses
of waters of the state. Therefore, implementation of the WQIPs also provides the basis for
complying with Provisions 11.A.1, 1I.A.2, and 11.A.3, as described in Provision 1l.A.4. This goal will
be accomplished through an adaptive planning and management process that identifies the
highest priority water quality conditions within a watershed and implements strategies through
the jurisdictional runoff management programs to achieve improvements in the quality of
discharges from the MS4s and receiving waters. As such, the requirements outlined in Provision

Page 27 of 102
January 11, 2013



County of Orange Detailed Comments — Attachment A
Tentative Order N0.R9-2009-0002

E may be modified for consistency with the WOIP priorities for the applicable Watershed
Management Area, if appropriate justification is provided.

! _ Once developed and approved, the Water Quality Improvement Plan and corresponding
Jurisdictional Runoff Management Plan will functionally replace the Load Reduction Plans.

18. Provision B (Entire Provision; Begins Page 17 of 120) — The WQIP Numeric Goals
Are Used To Support The WQIP Implementation And Measure Progress, They Are
Not Enforceable Compliance Standards

Similar to the footnotes in Provisions C.1.a and C.2.a, Provision B.2.e should explicitly state that
the action levels, interim goals and final goals are not enforceable limitations.

The County recommends the following language changes:

B. Water Quality Improvement Plans

2. Priority Water Quality Conditions

e. Numeric Goals

The Copermittees must develop and incorporate action levels, interim and final numeric goals
and schedules into the Water Quality Improvement Plan. Numeric goals must be used to
support Water Quality Improvement Plan implementation and measure progress towards
addressing the highest priority water quality conditions identified under B.2.c. Actions levels and
numeric goals, themselves, are not enforceable compliance standards, effluent limitations, or
receiving water limitations. When establishing numeric goals.....

19. Provision B.2 (Page 19 of 120) — The Schedule For The Achievement Of The Final
WQIP Numeric Goals Should Be Based On The Results Of The Assessment
Conducted As A Part Of The Development Of The WQIP Priority Water Quality
Conditions

Provision B.2.e.(3)(e) states that the “final dates for achieving the final numeric goals must not
initially extend more than 10 years beyond the effective date of this Order, unless a longer
period of time is authorized by the San Diego Water Board Executive Officer or the schedule
includes an applicable TMDL...."

In addition, the Fact Sheet notes that this provision is consistent with 40 CFR 122.47(a)(1),
which states:
(1) Time for compliance. Any schedules of compliance under this section shall require
compliance as soon as possible, but not later than the applicable statutory deadline
under the CWA.

The Fact Sheet provision citing 122.47 is inapplicable, however, and this provision should be
deleted, as there are no federal or state statutory deadlines for achieving WQIP final numeric
goals. Provision B.2.e(3)(e) expressly states that the Copermittees must develop and
incorporate schedules for numeric goals into the WQIP, and compliance schedules for such
goals are determined by the Copermittees with certain approvals by the Regional Board or the
Executive Officer.

Furthermore, the requirement that the final dates for achieving the final numeric targets must not
extend more than 10 years unless authorized by the Executive Officer is one of the most
disconcerting requirements in the Tentative Order for several reasons:
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e There is no factual or technical basis or other evidence for why a 10 year time period is
the timeframe for all of the listed numeric goal, and therefore 10 year is arbitrary;

o Although the assessments that will be conducted pursuant to Provision E.2 will be
thorough, they will not take the place of the type(s) of assessments that should be
conducted when developing a TMDL and establishing waste load allocations and the
timeframes necessary for achieving the allocations;

e Many TMDLs that are developed have longer timeframes than 10 years. There are many
implementation schedules that extend out 15 or 20 years depending upon the
constituent, sources, and potential compliance options available to the responsible
parties.

Instead of a ‘one size fits all' timeline of 10 years, the final date for achieving the final goals
should be determined by the Copermittees during the development of the WQIP, which
undergoes a thorough public review process. It should also be recognized that this date may
need to be modified based on additional data and information that is received during the
implementation of the WQIP.

Based on conversations with Regional Board staff, it is understood that goals can take a
number of forms and the “10 year” requirement is not intended as a requirement to attain all
Basin Plan water quality standards within 10 years. However, to ensure this requirement does
not cause confusion and is not mis-interpreted by third parties, language should be added to
clarify this.

The County recommends the following language changes:

B. Water Quality Improvement Plans
2. Priority Water Quality Conditions
e. Numeric Goals

(4) The schedules for achieving the interim and final goals will be evaluated with each annual

report [F.3.b.(1)(d)] and/or as a part of the ROWD development [B.5.a] to determine if they
should be modified.

PROVISION C — ACTION LEVELS

20. Provision C (Entire Provision; Begins Page 28 of 120) — The Tentative Order
Should Clarify The Use Of The Action Levels Within The WQIP And IDDE Program
and the Copermittees Should Develop The NALs/SALs Based On The Priorities Of
The WQIP and/or the IDDE Program

Although the modifications in this provision have improved from the Administrative Draft, there
are a number of outstanding issues related to the proposed language that need to be addressed
in order for the Action Levels to be effective and assist with the overall management and
assessment of the Stormwater Program. These issues include:
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e The differentiation for the Non-stormwater Action Levels (NALS) between the WQIP and
lllicit Discharge Detection and Elimination (IDDE) program element; and

o The Copermittees should be allowed to develop or use previously established
NALs/Stormwater Action Levels (SALS) instead of the values identified within this
provision.

These outstanding issues are discussed in additional detail below.

A. The Tentative Order Needs to Differentiate and Provide a Clear Linkage Between Provisions
B and C and Provisions E.2 and C.

Provision C.1 indicates that the NALs will be incorporated into the WQIPs and used to:

a) Support the development and prioritization of water quality improvement strategies for
addressing non-stormwater discharges to and from the MS4s;

b) Assess the effectiveness of the water quality improvement strategies toward addressing
MS4 non-storm water discharges; and

c) Support the detection and elimination of non-stormwater and illicit discharges to and
from the MS4.

Similarly, Provision C.2 indicates that the SALs will be incorporated into the WQIPs and used to:

a) Support the development and prioritization of water quality improvement strategies for
reducing pollutants in stormwater discharges from the MS4s;

b) Assess the effectiveness of the water quality improvement strategies toward reducing
pollutants in stormwater discharges....

Although the NALs and SALs have these stated objectives, the Tentative Order must provide a
clearer linkage and differentiate between

e Provision B (WQIPs) and Provision C (Action Levels) and

e Provision E.2 (lllicit Discharge Detection and Elimination Program [IDDE]) and Provision
C.

Examples of what clarification is necessary include the following:

e Provision B does not include any mention of the NALs or SALs even though they are
supposed to be incorporated into the WQIPs.

e It should be recognized that the WQIP should guide the customization of the NALS/SALs
to meet the highest water quality priorities in a given watershed and that NALs/SALs will
be used to assist Copermittees in reaching the goals specified in the WQIP.

e The NALs and SALs developed and incorporated into the WQIP should address the high
priority water quality conditions identified. (see comment below)

B. The Copermittees Need to Have the Flexibility to Develop or Use Previously Established
Action Levels

Although the Tentative Order states that the Copermittees are to develop and incorporate
numeric non-stormwater and numeric stormwater action levels into the Water Quality
Improvement Plans (C.1 and C.2, respectively), the Tentative Order then contradicts this
approach and mandates that the Copermittees include all of the numeric actions levels as
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identified in tables C-1, C-2, C-3, C-4 and C-5.

The mandated action levels are problematic for the following reasons:
1) The NALs for the WQIPs will likely include different constituents and/or values than
those values that would be used for the IDDE program.

2) The NALs and SALs will likely include different constituents and/or values between
WQIPs depending upon the identified high priority water quality conditions.

3) The NALs set for the IDDE program should not be based on water quality objectives
at the ‘end of pipe’. Instead, these values should be based on upset values.

4) In Provision B.2.d the Copermittees are required to develop and use interim and final
numeric targets/goals to measure progress towards the protection/enhancement of
the receiving waters and beneficial uses. The choice of the target/goals of the
watershed may be biological, chemical, or physical based and may include multiple
criteria and/or indicators. If the mandated values have to be used as action levels
within the WQIP, they may not correspond to the highest priority water quality
conditions or the metrics that are being used to measure progress. Thus, the
chemically based NALs/SALs may direct resources away from the watershed
priorities.

As a part of the IDDE program, the County had developed and implemented an innovative Dry
Weather Reconnaissance Program, based upon statistically derived benchmarks to identify
illegal discharges and illicit connections during the typically dry summer months of May through
September using a suite of water quality analyses conducted in the field at designated random
and targeted drains. The 2010-11 reporting period marked the ninth season of dry weather
monitoring in the San Diego Region. Monitoring in the San Diego Region under

the Dry Weather Reconnaissance Program was replaced in August 2011 with the NALs
Monitoring Program (pursuant to Order No. R9-2009-0002).

After the implementation of the NAL-based program for a year, some clear differences between
the previously established Dry Weather Reconnaissance Program and the NAL-based program
have been evident (see the table below).

e Of the 236 site visits conducted in the Dry Weather Reconnaissance Program, there
were 77 exceedances that required follow up actions;

e For the Dry Weather Reconnaissance Program, this represented 32% of the discharges
samples being prioritized for follow up actions and/or investigations;

e Of the 68 site visits conducted in the NAL program, there were 167 exceedances that
required follow up actions (almost 2 x the number of site visits); and

e For the NAL program, there was limited ability to prioritize discharges for follow up since
some of the constituents exceeded the NALs 33-91% of the time.
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Comparison of NAL Prog

ram and Previous Dr

Weather Reconnaissance Program

NAL DW Reconn Pgm Action
Exceedances Level* Exceedances May-
2011 -12 Sep 2010
Constituent Number % Number %
pH 1 15 12 51
MBAS 1 1.5 2 0.8
Turbidity 5 11 3 1.3
Dissolved Oxygen 1 15 2 0.8
Fecal Coliform 19 42 0 0
Enterococcus 41 91 1 0.4
fotal P/ Ortho 37 82 6 2.5
Total N / Nitrate 41 91 22 9.3
Nickel 6 13 18 7.6
Cadmium 15 33 11 4.7
Total # of Site 68 236
Visits

The conclusions from the implementation of the Orange County NAL-based program to date

are:

The NAL program replaced an previously existing and effective program;
The NAL program has required increased resources and has resulted in everything

being a priority;

There have been many exceedances that have been due to non-IDDE factors such
as local geology (especially for nickel and cadmium);
It has been very difficult to determine the endpoints, the sources, of the various non-
stormwater discharges since the discharges are so co-mingled; and

There is a strong need for a regionally-based prioritization so that there is not a mis-
direction of limited resources

The Regional Water Board would be well served to review the results of the Orange County
NAL-based program to date and consider the revisions as proposed in order to assist with the
prioritization of resources and water quality issues. The Tentative Order should establish the
purpose(s) of the action levels and then allow the Copermittees to develop the numeric action
levels. The mandated NALs and SALs should only be considered “default” values if the
Copermittees do not develop their own NALS/SALSs or use previously established values.
Previously developed action levels should serve as interim action levels until the WQIPs are
completed.
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The County recommends the following language changes:

B. Water Quality Improvement Plans

2. Priority Water Quality Conditions

e. Numeric Goals and Schedules

The Copermittees must develop and incorporate action levels, interim and final numeric goals®’
and schedules into the Water Quality Improvement Plan. Numeric goals must be used to
support Water Quality Improvement Plan implementation and measure progress towards
addressing the highest priority water quality conditions identified under Provision B.2.c. Action
levels and numeric goals, themselves, are not enforceable compliance standards, effluent
limitations, or receiving water limitations. When establishing numeric goals and corresponding
schedules, the Copermittees must consider the following:

C. Action Levels

The purpose of this provision is for the Copermittees to incorporate numeric non-stormwater
action levels (NALs) and stormwater action levels (SALS) in the Water Quality Improvement
Plans (WQIP) and numeric non-stormwater action levels (NALS) in the lllicit Discharge Detection
and Elimination (IDDE) Program.

o For the purposes of the WQIPs, WaterQuality-tmprovement-Plan-the goal of the action

levels is to guide the implementation efforts and measure progress towards the
protection of the high priority water quality conditions and designated beneficial uses of
waters of the state from adverse impacts caused or contributed to by MS4 discharges.
This goal will be accomplished through monitoring and assessing the quality of the MS4
discharges during the implementation of the Water Quality Improvement Plans.

e For the purposes of the IDDE program, the goal of the action levels is to assist in the
effective prohibition of nhon-stormwater discharges into the MS4.

Action levels will be developed and incorporated into the WOQIP (Provision B) and the IDDE
Program (Provision E). Depending upon the goals/objectives for the use of the action levels and
the priority receiving water conditions, the constituents and values at which they are set may
differ between watersheds. Copermittees may develop Watershed Management Area specific
numeric action levels for non-stormwater and stormwater MS4 discharges using an approach
approved by the Regional Board or use the default non-stormwater and stormwater action levels
prescribed in C.1 and C.2 below.

The Copermittees will submit the action levels as a part of the WQIP and JURMP submittals.
The action levels currently established will serve as the interim action levels until revised action
levels are completed and approved. Exceedances of the action levels are not subject to
enforcement or non-compliance actions under this Order.

%" Interim and final numeric goals may take a variety of forms such as TMDL established WQBELS, action
levels, pollutant concentration, load reductions, number of impaired water bodies delisted from the List of
Water Quality Impaired Segments, Index of Biotic Integrity (IBl) scores, or other appropriate metrics.
Interim and final numeric goals are not necessarily limited to one criterion or indicator, but may include
multiple criteria and/or indicators. Except for TMDL established WQBELSs, interim and final numeric goals
and corresponding schedules may be revised through the adaptive management process under Provision
B.5.
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1. Default Non-Storm Water Action Levels®®

39The foIIowmq non- stormwater actlon Ievels (NALs)
must be incorporated in the WQIPs and IDDE program if the Copermittees have not developed
their own NALSs for the identified high priority constituents using an approach approved by the
Regional Board EO.

2.Default Storm Water Action Levels®

The Copermittees must develop and incorporate numeric storm water action levels (SALS) in
the Water Quality Improvement Plans to: 1) support the development and prioritization of water
guality improvement strategies for reducing pollutants in storm water discharges from the MS4s,
and 2) assess the effectiveness of the water quality improvement strategies toward reducing
pollutants in storm water discharges, required pursuant to Provision D.4.b.(2)*

The following stormwater action levels (SALsS) must be incorporated in the WQIPs if the
Copermittees have not developed their own SALs for the identified high priority constituents
using an approach approved by the Regional Board EO.

% NALs are not considered by the San Diego Water Board to be enforceable limitations.

% SALs are not considered by the Regional Water Board to be enforceable limitations.
*! The Copermittees may utilize SALs or other benchmarks currently established by the Copermittees as
interim SALs until the WQIPs are accepted by the San Diego Water Board Executive Officer.
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PROVISION D — MONITORING AND ASSESSMENT PROGRAM REQUIREMENTS

21. Provision D (Entire Provision; Begins Page 33 of 120) — The Prescribed Receiving
Water Program Does Not Incorporate A Question Driven Approach Nor Does The
Tentative Order Recognize That The Phase | Municipal NPDES Copermittees Are
Not The Sole Dischargers To Receiving Water

Provision D.1.f provides for alternative watershed monitoring requirements that may be fulfilled
in addition to or in lieu of the receiving water monitoring program detailed in Provision D.1.b to
D.1.d

The Tentative Order contains a modified approach to receiving waters monitoring that has not
been implemented in previous Tentative Orders. While this approach provides a welcomed
opportunity for the Copermittees to shift their resources towards assessing MS4 contributions,
the conceptual basis of the receiving waters programs needs additional consideration. The
prescribed receiving water program does not appear to be a question driven approach nor does
the Tentative Order recognize that the Phase | municipal NPDES Copermittees are not the sole
dischargers to receiving waters and that the contributions from many other regulated and
unregulated entities contribute to the overall receiving water conditions.

The Tentative Order should establish an integrated and collaborative receiving water program
that is consistent with watershed management area priorities in lieu of individual and
uncoordinated efforts. The Regional Board should:

1. Establish a water-body oriented monitoring and assessment workgroup for each
Watershed Management Area as outlined in the staff report titled “A Framework for
Monitoring and Assessment in the San Diego Region” that establishes a question-driven
monitoring program;

2. Establish language that provides an opportunity for all regulated discharges to create
pooled resources so that monitoring efforts are singularly focused on receiving waters
during both dry and wet weather conditions; and

3. Establish language that provides for an alternate compliance option for the Monitoring
and Reporting program in lieu of the prescribed receiving waters monitoring program as
previously adopted in R9-2009-0002 that lead to the development of the Orange County
Regional Shoreline Monitoring Program.

The County recommends the following changes

D. Monitoring and Assessment Program Requirements
1. Receiving Water Monitoring Requirements
f. Alternate Watershed Monitoring Requirements

The San Diego Water Board may direct the Copermittees to participate in an effort to develop
alternative watershed monitoring with other regulated entities, other interested parties, and the
San Diego Water Board to refine, coordinate, and implement regional monitoring and
assessment programs to determine the status and trends of water quality conditions in 1)
coastal waters, 2) enclosed bays, harbors, estuaries, and lagoons, and 3) streams.

In lieu of the Receiving Water Monitoring Program requirements specified in 1.a to 1.d, the
Copermittees may patrticipate in the development and implementation of monitoring for the
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collaborative receiving waters monitoring program. It is expected that a regional monitoring will
allow for a more effective and efficient receiving waters _monitoring program. The regional
monitoring plan _must be submitted to the EXxecutive Officer for review and approval.
Documentation of participation and monitoring shall be included in the annual report.

22. Provision D (Entire Provision; Begins Page 33 of 120) — The Prescribed MS4
Outfall Discharge Monitoring Needs Additional Refinement In Order To Support
The Development Of Effective Water Quality Improvement Plans

A. Transitional Wet Weather MS4 Outfall Discharge Monitoring Program

In order to fulfill the jurisdictional and land use requirements for the monitoring and assessment
provisions of the Tentative Order, the coordination of the wet weather MS4 program should be
scheduled to start at a later date. The rescheduling of the commencement of wet weather MS4
monitoring will provide adequate time to complete the required geo-location and land use
analysis of the major MS4 drainage areas.

The County recommends the following changes

2. MS4 Outfall Discharge Monitoring

a. Transitional MS4 Outfall Discharge Monitoring

(3) Transitional Wet Weather MS4 Outfall Discharge Monitoring

(b) Transitional Wet Weather MS4 Outfall Discharge Monitoring Frequency

Each wet weather MS4 outfall discharge monitoring station selected pursuant to Provision
D.2.a.(3)(a) must be monitored twice during the wet season (October 1 — April 30). One wet
weather monitoring event must be conducted during the first wet weather event of the wet
season, and one wet weather monitoring event at least a month after the first wet weather event
of the wet season.

Transitional wet weather MS4 outfall discharge monitoring may begin in year 2 of the
transitional period once the MS4 outfall discharge monitoring stations have been inventoried
and evaluated pursuant to Provision D.2.a.(1)

B. Transitional MS4 Qutfall Discharge Analytical Monitoring

The Copermittees need the flexibility to retain consistent monitoring methods between permit
cycles in order to maintain the long term trend baselines.

The County recommends the following changes

2. MS4 Outfall Discharge Monitoring

a. Transitional MS4 Outfall Discharge Monitoring

(3) Transitional Wet Weather MS4 Outfall Discharge Monitoring

(e) Transitional Wet Weather MS4 Oultfall Discharge Analytical Monitoring

(iv) For all other constituents, composite samples must be collected for a duration adequate to
be representative of changes in pollutant concentrations and runoff flows using one of the
following techniques:
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[a] Time-weighted composites collected over the length of the storm event or the first 24
hour period, whichever is shorter, composed of 24 discrete heurly samples, which may
be collected through the use of automated equipment, or

[b] Flow-weighted composites collected over the length of the storm event or a typical 24
hour period, whichever is shorter, which may be collected through the use of automated
equipment, or

[c] If automated compositing is not feasible, a composite sample may be collected using a
minimum of 4 grab samples, collected during the first 24 hours of the storm water
discharge, or for the entire storm water discharge if the storm event is less than 24
hours;

Additionally in Provision D:

2. MS4 Outfall Discharge Monitoring

c. Wet Weather MS4 Outfall Discharge Monitoring

(5) Wet Weather MS4 Outfall Discharge Analytical Monitoring
(d) composite sample requirements

(i) Time-weighted composites collected over the length of the storm event or the first 24
hour period, whichever is shorter, composed of discrete samples, which may be collected

throuqh the use of automated equmment i%ewagh%ed—eempesﬁeseempesed—e@

eqa+pmen4 or,

(i) Flow-weighted composites collected over the length of the storm event or a typical 24
hour period, whichever is shorter, which may be collected through the use of automated
equipment, or

(i) 1f automated compositing is not feasible, a composite sample may be collected using a
minimum of 4 grab samples, collected during the first 24 hours of the storm water
discharge, or for the entire storm water discharge if the storm event is less than 24 hours.

23. Provision D (Entire Provision; Begins Page 33 of 120) — The Copermittees Need To
Have The Flexibility To Develop Or Use Analytical Monitoring Requirements In The
Water Quality Improvement Plans Based On Assessments Of Current Sources
That May Contribute To The Section 303(d) Water Body Impairments

The Regional Board should recognize the inherent difficulties associated with monitoring 303(d)
constituents such as the legacy pesticides or the monitoring of aquatic toxicity. Many existing
developments were never subjected to the application of legacy pesticides such as DDT and, as
such, these constituents are highly unlikely to be found in modern communities. The Regional
Board should also recognize that laboratory toxicity tests provide a cumulative perspective of
pollutant effects that may or may not be sampled as part of a monitoring program.

The Copermittees should be relieved of analytical monitoring requirements if supporting
information can be provided to document the current pollutant concentrations or may provide
historic information to support the absence of usage of these constituents in the MS4 drainage
area. Additionally, the Copermittees should be allowed to develop an alternate approach for
monitoring that allows the Copermittees to evaluate and identify the cause of toxicity currently
affecting receiving waters and to iteratively adapt the monitoring program to address these
chemical stressors in their MS4 outfall discharges through the WQIPs.
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The County recommends the following changes

2. MS4 Outfall Discharge Monitoring

a. Transitional MS4 Outfall Discharge Monitoring

(3) Transitional Wet Weather MS4 Outfall Discharge Monitoring

(e) Transitional Wet Weather MS4 Outfall Discharge Analytical Monitoring
(iv)  The samples must be analyzed for the following constituents:

[a] Constituents listed as a cause for impairment of receiving waters in the Watershed
Management Area listed on the CWA section 303(d) List with the exception of toxicity®

[b] Constituents for implementation plans or load reduction plans (e.g. Bacteria Load
Reduction Plans, Comprehensive Load Reduction Plans) developed for watersheds
where the Copermittees are listed responsible parties under the TMDLs in Attachment E
to this Order, and

[c] Constituents listed in in Table D-7.

[e] The Copermittee may be relieved of analytical monitoring requirements [a] to [c] if
supporting information can be provided or has historical data that can demonstrate or
provide justification that the analysis of the constituent is not necessary.

Footnote to [a]

'Copermittees may provide an alternate approach to evaluate and identify the cause of toxicity
currently affecting receiving waters and to iteratively adapt the monitoring program to address
these chemical stressors in their MS4 outfall discharges in the monitoring plan which is subject
to Regional Board approval.

Additionally in Provision D

2. MS4 Outfall Discharge Monitoring

b. Dry Weather MS4 Outfall Discharge Monitoring

(2) Non-Storm Water Persistent Flow MS4 Outfall Discharge Monitoring

(e) Non-Storm Water Persistent Flow MS4 Outfall Discharge Analytical Monitoring

(iii) Collect grab or composite samples to be analyzed for the following constituents:

[a] Constituents contributing to the highest priority water quality conditions identified in the
Water Quality Improvement Plan,

[b] Constituents listed as a cause for impairment of receiving waters in the Watershed
Management Area listed on the CWA section 303(d) List with the exception of toxicity”,

[c] Constituents for implementation plans or load reduction plans (e.g. Bacteria Load
Reduction Plans, Comprehensive Load Reduction Plans) developed for watersheds
where the Copermittees are listed responsible parties under the TMDLs in Attachment E
to this Order,

[d] Applicable NAL constituents, and

[e] Constituents listed in Table D-8, unless the Copermittee has historical data that can
demonstrate or provide justification that the analysis of the constituent is not necessary.

[fl The Copermittee may be relieved of analytical monitoring requirements if supporting
information can be provided or has historical data that can demonstrate or provide
justification that the analysis of the constituent is not necessary.

Footnote to [b]
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'Copermittees may provide an alternate approach to evaluate and identify the cause of toxicity
currently affecting receiving waters and to iteratively adapt the monitoring program to address
these chemical stressors in their MS4 outfall discharges in the monitoring plan which is subject
to Regional Board approval.

Additionally in Provision D

2. MS4 Outfall Discharge Monitoring

c. Wet Weather MS4 Outfall Discharge Monitoring

(5) Wet Weather MS4 Outfall Discharge Analytical Monitoring
(f) Analysis for the following constituents is required:

(i) Constituents contributing to the highest priority water quality conditions identified in the
Water Quality Improvement Plan,

(i) Constituents listed as a cause for impairment of receiving waters in the Watershed
Management Area listed on the CWA section 303(d) List, with the exception of toxicity®,

(iif) Constituents for implementation plans or load reduction plans (e.g. Bacteria Load
Reduction Plans, Comprehensive Load Reduction Plans) developed for watersheds where
the Copermittees are listed responsible parties under the TMDLSs in Attachment E to this
Order, and

(iv) Applicable SAL constituents.

(v) The Copermittee may be relieved of analytical monitoring requirements if supporting
information can be provided or has historical data that can demonstrate or provide
justification that the analysis of the constituent is not necessary.

Footnote to [ii]

'Copermittees may provide an alternate approach to evaluate and identify the cause of toxicity
currently affecting receiving waters and to iteratively adapt the monitoring program to address
these chemical stressors in their MS4 outfall discharges in the monitoring plan which is subject
to Regional Board approval

Additionally in Provision D

Footnotes Table D-3.

1. Nitrite and nitrate may be combined and reported as nitrite+nitrate.

2. E. Coli may be substituted for Total Feeal Coliform at inland receiving water monitoring
stations.

Footnotes Table D-7.
1. Nitrite and nitrate may be combined and reported as nitrite+nitrate.
2. E. Coli may be substituted for Total Feeal Coliform for discharges to inland surface waters.

Footnotes Table D-8.
1. Nitrite and nitrate may be combined and reported as nitrite+nitrate.
2. E. Coli may be substituted for Total Feeal Coliform for discharges to inland surface waters
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PROVISION E — JURISDICTIONAL RUNOFF MANAGEMENT PROGRAMS

24. Provision E (Entire Provision; Begins Page 64 of 120) — The JRMP Provisions Must
Be Modified So As Not To Negate The Very Intent And Purpose Of The Watershed
Approach And The Focus On The Highest Priorities Within Each Watershed
Management Area

The Tentative Order states that the purpose of the WQIPs is to guide the Copermittees’
jurisdictional runoff management programs towards achieving improved water quality by
identifying the highest priority water quality conditions within a watershed and implementing
strategies through the jurisdictional runoff management programs (Provision B).

Provision E goes on to state that the jurisdictional runoff management programs will be
implemented in accordance with the strategies identified in the WQIPs. In addition, the Fact
Sheet states:

“Where the Water Quality Improvement Plan is the ‘comprehensive planning process’ on a
Watershed Management Area scale, requiring ‘intergovernmental coordination’, the
jurisdictional runoff management program document is the ‘comprehensive planning
process’ on a jurisdictional scale that should be coordinated with the other Copermittees in
the W4a3tershed Management Area to achieve the goals of the Water Quality Improvement
Plan.”

The Fact Sheet also supports this when it states:

“Based on the economic considerations below, the San Diego Water Board has provided the
Copermittees a significant amount of flexibility to choose how to implement the requirements
of the Order. This Order also allows the Copermittees to customize their plans, programs,
and monitoring requirements. In the end, it is up to the Copermittees to determine the
effective BMPs and measures necessary to comply with this Order. The Copermittees can
choose to implement the least expensive measures that are effective in meeting the
requirements of this Order.”**

Although the Fact Sheet states that “Implementation of the components of each Copermittee’s
jurisdictional runoff management program must be consistent with the water quality
improvement strategies identified within the Water Quality Improvement Plan,”* the Tentative
Order then requires the Copermittees to incorporate all of the requirements identified within
Provision E regardless of the high priority water quality conditions that have been identified
within the WQIP. If the Copermittees are required to implement all of the requirements in
Provision E instead of prioritizing and implementing those requirements that directly address the
highest priority water quality conditions and support the watershed strategies, then the program
becomes additive instead of prioritized and focused. The net result is that the approach in
Provision E negates the prioritized and strategic approach outlined in Provision B.

The Tentative Order should provide a clear linkage between Provision B and Provision E and
state that the WQIP should guide the customization of the JRMP to meet the highest water
guality priorities and strategies in a given watershed.

3 Fact Sheet, Page F-71
* Fact Sheet, Page F-17
*® Fact Sheet, Page F-71
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(See also the corresponding comments under Provision E.2, E.3. E.4, E.5, and E.7)
The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs [Intro]

The purpose of this provision is for each Copermittee to implement a program to control non-
stormwater the discharges eentribution ef pellutants into and the stormwater discharges from
the MS4 within its jurisdiction and to focus and prioritize those implementation actions based on
the highest water quality priorities identified within the associated Water Quality Improvement
Plan. The goal of the jurisdictional runoff management programs is to implement strategies and
actions that effectively prohibit non-storm water discharges into the MS4 and reduce the
discharge of pollutants in storm water to the MEP. This goal will be accomplished through
implementing the jurisdictional runoff management programs in accordance with the water
quality priorities and strategies identified in the Water Quality Improvement Plans.

Each Copermittee must update its jurisdictional runoff management program document, in
accordance with Provision F.2.a, to incorporate al-the requirements of Provision E consistent
with the highest water quality priorities as identified in the corresponding Water Quality
Improvement Plan. Until the Copermittee has updated its jurisdictional runoff management
program document with the requirements of Provision E, the Copermittee must continue
implementing its current jurisdictional runoff management program.

Similarly, the County recommends the following language changes be incorporated into each of
the program elements within Provision E as identified below:

The requirements of the jurisdictional runoff management programs as outlined below may be
modified and prioritized as appropriate for consistency with the highest water quality priorities as
identified in the corresponding Water Quality improvement Plan.

LEGAL AUTHORITY

25. Provision E.1 (Page 64 of 120) — The Copermittees Are Only Responsible For
Administering and Enforcing the Codes and Ordinances Applicable To Their
Jurisdictions

Provision E.1.a(2) requires the Copermittees to establish the legal authority to control the
contribution of pollutants in discharges of runoff associated with industrial and construction
activity within their jurisdictions. Since the Copermittees can only administer and enforce their
local codes and ordinances, it is unnecessary and confusing to include the language regarding
the Statewide Industrial and Construction General Permits. The sites subject to the Statewide
Permits (which are administered and enforced by the State and Regional Boards) are already
inspected by state staff and are included within the Copermittee inventories, inspection, and
enforcement programs.

In addition, language that acknowledges that the local codes and ordinances will include the
legal authorities identified within the Tentative Order to the extent permitted by the Constitution
should be included.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

1. Legal Authority Establishment and Enforcement
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a.(2) — Control the contribution of pollutants in discharges of runoff associated with industrial
and constructlon act|V|ty mto |ts MS4 and control the quallty of runoﬁ from mdustrlal and

- The Copermittees will only be responsible for administering and enforcing the codes and
ordinances applicable to their jurisdictions (i.e.; a municipality is not responsible for
administering and/or enforcing a permit issued by the State of California).

E. Jurisdictional Runoff Management Programs

1. Legal Authority Establishment and Enforcement

a.(10) Carry out all inspections, surveillance, and monitoring procedures necessary to determine
compliance and noncompliance with its statutes, ordinances, permits, contracts, orders, or
similar means and with the requirements of this Order, including the effective prohibition of illicit
discharges and connections to its MS4. The Copermittee’s ordinance must include adequate
legal authority, to the extent permitted by California and Federal Law and subject to the
limitations on municipal action under the constitutions of California and the United States. The
Copermittee must also have authority to enter, monitor, inspect, take measurements, review
and copy records, and require regular reports from industrial facilities, including construction
sites, discharging into its MS4.

26. Provision E (Entire Provision; Begins Page 64 of 120) — The Requirement For Third
Party BMP Effectiveness Documentation Is Duplicative

The Tentative Order includes a provision that requires the Copermittees to demonstrate that
they have the legal authority to require documentation on the effectiveness of BMPs. The
County has concerns about this provision for the following reasons:

As it is currently written, this provision broadly applies to any aspect of the stormwater program
where BMPs have been implemented — the result is that this provision sets up a process for the
establishment of multiple third party monitoring programs and expenditure of a significant
amount of funds to monitor the effectiveness of BMPs. If the desire is to document the
effectiveness of certain types of BMPs, it would be much more effective and scientifically sound
to establish special studies by entities qualified to conduct such sampling instead of requiring
potentially hundreds of third parties to conduct a monitoring program for every BMP that is
implemented.

This provision is redundant with other requirements in the Tentative Order in that it ignores the
fact that the New Development/Significant Redevelopment section of the Drainage Area
Management Plan (DAMP) (Section 7.0) establishes a process for the selection, design, and
long-term maintenance of permanent BMPs for new development and significant redevelopment
projects and requires developers to select BMPs that have been demonstrated as effective for
their project category. By going through a thorough process, the Copermittees have determined
what BMPs would be effective for a particular project — thus eliminating the need to establish a
monitoring program for every BMP implemented.
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This provision ignores the fact that the Copermittees have already established legal authority for
their development standards so that project proponents have to incorporate and implement the
required BMPs.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
1. Legal Authorlty Establlshment and Enforcement

ILLICIT DISCHARGE DETECTION AND ELIMINATION

27. Provision E.2 (Page 65 of 120) — The lllicit Discharge Detection And Elimination
Program Provisions Must Be Modified So As Not To Negate The Very Intent And
Purpose Of The Watershed Approach And The Focus On The Highest Priorities
Within Each Watershed Management Area

(See the corresponding comments under Provision E — Jurisdictional Runoff Management
Programs)

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
2. lllicit Discharge Detection and Elimination [Intro]

..The illicit discharge detection and elimination program must be implemented in accordance
W|th the strategies identified in the Water Quality Improvement Plan and-include—at-aminimum;
the-followingreguirements: The requirements of the jurisdictional runoff management programs
as outlined below may be modified and prioritized as appropriate for consistency with the
highest water quality priorities and strategies as identified in the corresponding Water Quality
improvement Plan(s).

Move Provision 2e, “Strategies to Address the Highest Priority Water Quality Conditions” to just
after the Introduction to the section. This should become the new Provision 2.a.

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

a. Each Copermittee must describe in its jurisdictional runoff management program document
the strategies and/or activities that will be implemented as part of the illicit discharge detection
and elimination program to address ren-stormwater-and illicit discharges and connections that
the Copermittee has identified as potential sources of pollutants and/or stressors that contribute
to the highest priority water quality conditions in the Watershed Management Area as follows:

1) Provide specific details about how the strategies and/or activities will be
implemented (e.g. designate additionral BMPs, focus education, and/or
increase/decrease frequency of inspections in specific areas); and

(2 The strategies and/or activities must be consistent with the requirements of
Provisions E.2.a-d and the strategies identified in the Water Quality Improvement Plan.
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28. Provision E.2 (Page 65 of 120) — The Copermittees Should Be Allowed The

Flexibility To Prioritize Their IDDE Program To Focus On Those Non-Stormwater
Discharges That Are Likely To Be A Source Of Pollutants

Provision E.2.a identifies several categories of discharges that are to be considered “non-
stormwater discharges.” The categories that are considered to be non-stormwater discharges
(do not need to be addressed as an illicit discharge) generally include the following:

E.2.a.(1) - Those discharges which have coverage under a separate NPDES Permit;
E.2.a.(2) - Those discharges which have coverage under a separate NPDES Permit
E.2.a.(3) - Those discharges which are recognized within the federal regulations as
acceptable unless they are identified as a source of pollutants to the receiving waters;
E.2.a.(4) - Those discharges that are addressed by a set of requirements/BMPs; and
E.2.a.(5) - Firefighting related discharges that are addressed by a set of
requirements/BMPs.

In comparison, the Code of Federal Regulations [40CFR122.26(d)(2)(iv)(B)(1)] states that, as a
part of an illicit discharge program, that the Copermittees shall incorporate a series of items
including the following:

A description of a program, including inspections, to implement and enforce an ordinance,
orders or similar means to prevent illicit discharges to the municipal separate storm sewer
system; this program description shall address all types of illicit discharges, however the

following category of non-storm water discharges or flows shall be addressed where such

discharges are identified by the municipality as sources of pollutants to waters of the United

States: [Emphasis added and items re-ordered based on Tentative Order (TO) structure]

e landscape irrigation, [not included in TO]

irrigation water, [not included in TO]

lawn watering, [not included in TO]

street wash water [not included in TO]

uncontaminated pumped ground water, [E.2.a.(1)]
foundation drains, [E.2.a.(3)]; [E.2.a.(1)]

water from crawl space pumps, [E.2.a.(1)]

footing drains, [E.2.a.(3)]; [E.2.a.(1)]

water line flushing, [E.2.a.(2)]

diverted stream flows, [E.2.a.(3)]

rising ground waters, [E.2.a.(3)]

springs, [E.2.a.(3)]

uncontaminated ground water infiltration (as defined at 40 CFR 35.2005(20)) to
separate storm sewers, [E.2.a.(3)]

flows from riparian habitats and wetlands, [E.2.a.(3)]
discharges from potable water sources, [E.2.a.(3)]

air conditioning condensation, [E.2.a.(4)]

individual residential car washing, [E.2.a.(4)]

e dechlorinated swimming pool discharges, and [E.2.a.(4)]

(program descriptions shall address discharges or flows from fire fighting [E.2.a.(5)] only
where such discharges or flows are identified as significant sources of pollutants to waters
of the United States);
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Although the discharges listed within the Federal Regulations are generally considered to be
“conditionally exempt” from the illicit discharge program (unless they are found to be sources of
pollutants), the Regional Water Board has determined that the following categories of nhon-
stormwater discharges

e uncontaminated pumped ground water, [E.2.a.(1)]
o foundation drains, [E.2.a.(3)]; [E.2.a.(1)]

e water from crawl space pumps, [E.2.a.(1)]

e footing drains, [E.2.a.(3)]; [E.2.a.(1)]

will be considered to be illicit discharges unless the discharge has coverage under the following
two NPDES Permits:

1) NPDES Permit No. CAG919001 (Order No. R9-2007-0034)

General Waste Discharge Requirements for Discharges from Temporary Groundwater
Extraction and Similar Waste Discharges to San Diego Bay, Tributaries Thereto Under Tidal
Influence, and Storm Drains or Other Conveyance Systems and Tributary Thereto

Groundwater Extraction defined as (I.A): Existing and proposed discharges of
groundwater extraction waste to San Diego Bay from construction groundwater
extraction, foundation groundwater extraction, and groundwater extraction related to
groundwater remediation cleanup projects (collectively groundwater extraction):

1. Result from similar operations (all involve extraction and discharge of groundwater);

2. Are the same type of wastes (all are groundwater containing or potentially containing
petroleum hydrocarbons, solvents, or other pollutants);

3. Require similar effluent limitations for the protection of the beneficial uses of San
Diego Bay;

4. Require similar monitoring; and
5. Are more appropriately regulated under a WDR rather than individual permits.

Eligibility Criteria (1.C): This WDR is intended to cover temporary discharges of
groundwater extraction wastes to San Diego Bay, and its tributaries under tidal
influence, from groundwater extraction due to construction and other groundwater
extraction activities.

2) NPDES Permit No. CAG919002 (Order No. R9-2008-002)
General Waste Discharge Requirements for Discharges from Groundwater Extraction and
Similar Discharges to Surface Waters Within the San Diego Region Except for San Diego Bay

Groundwater Extraction defined as (I.A): Existing and proposed discharges of
groundwater extraction waste to surface waters within the San Diego Region from
construction groundwater extraction, foundation groundwater extraction, and
groundwater extraction related to groundwater remediation cleanup projects (collectively
groundwater extraction):

1. Result from similar operations (all involve extraction and discharge of groundwater);

2. Are the same type of wastes (all are groundwater containing or potentially containing
petroleum hydrocarbons, solvents, or other pollutants);
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3. Require similar effluent limitations for the protection of the beneficial uses of San
Diego Bay;

4. Require similar monitoring; and

5. Are more appropriately regulated under a general permit rather than individual
permits.

o Eligibility Criteria (1.C): This WDR is intended to cover all discharges of groundwater
extraction wastes to surface waters within the San Diego Region Except San Diego Bay
from groundwater extraction due to construction and other groundwater extraction
activities, regardless of volume.

However, the County would submit that it is unnecessary to move these discharges
(uncontaminated pumped groundwater, foundation drains, water from crawl space pumps, and
footing drains) from the E.2.a.(3) category to the E.2.a.(1) category and require them to obtain
coverage under one of these two permits for the following reasons:

e There is no technical basis or demonstrated water quality concern that justifies the need
for these discharges to obtain coverage under these permits;

e The two permits are clearly defined for groundwater extraction activities where there is
groundwater containing or potentially containing petroleum hydrocarbons, solvents, or
other pollutants (in fact, one of the categories of discharges required to obtain coverage
is ‘uncontaminated pumped groundwater’);

¢ One of the permits is clearly defined for temporary discharges, not permanent
discharges; and

e The categories of discharges are non-stormwater discharges that are generally not
expected to be a source of pollutants to receiving waters.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

a. Each Copermittee must address all non-storm water discharges as illicit discharges, where
the likelihood exists that they are a source of pollutants to the waters of the state, unless the a
nen-sterm-water discharge is either identified as a discharge authorized by a separate NPDES
permit, or identified as a category of non-storm water discharges or flows that must be
addressed pursuant to the following requirements:

Delete Provision 2.a.(1)

Add the following categories from Provision 2.a.(1) to the list of allowable non-stormwater
discharges listed in Provision 2.a.(3):

e Uncontaminated pumped ground water

e Discharges from foundation drains

o Water from crawl space pumps

o Water from footing drains
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E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

a.(4) Discharges of non-storm water into the MS4 from the following categories must be
controlled by the requirements given below through statute, ordinance, permit, contract, order,
or similar means, where there is evidence that those discharges are a source of pollutants to
waters of the state. Discharges of non-storm water into the MS4 from the following categories
not controlled by the requirements given below through statute, ordinance, permit, contract,
order, or similar means must be addressed by the Copermittee as illicit discharges.

29. Provision E.2.a (Page 65 of 120) — The Fire Fighting BMP Provisions Should
Reflect The Language Included In The Current Orange County Permit

Provision E.2.a includes a requirement for the Copermittees to establish BMPs for both
emergency and non-emergency firefighting activities. While the Copermittees already have
established guidelines for non-emergency firefighting activities, it is unclear why the approach
and language in the Tentative Order regarding the emergency firefighting activities has been
modified from Order R9-2009-0002. In fact, the language in the Tentative Order is actually
inconsistent with the Phase | Final Rule (55 FR 48037), which stated

“In the case of fire fighting it is not the intention of these rules to prohibit in any circumstances
the protection of life and public and private property through the use of water or other fire
retardants that flow into separate storm sewers.” [Emphasis added]

Thus, as stated above, there should not be a circumstance in which the Copermittees or San
Diego Water Board would identify emergency firefighting discharges as illicit discharges or a
significant source of pollutants to receiving waters. The language previously adopted by the
San Diego Regional Board in Order R9-2009-0002 regarding emergency firefighting discharges
is recommended.

The County recommends the following language changes:
E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination
a. Non-Storm Water Discharges

addressedata-minimum; as follows:

(a) Non-emergency firefighting discharges

()  Building fire suppression system maintenance discharges (e.g. sprinkler line
flushing) to the MS4 must be addressed as illicit discharges.

(i)  Non-emergency firefighting discharges (i.e., discharges from controlled or practice
blazes, firefighting training, and maintenance activities not associated with building
fire suppression systems) must be addressed by a program, to be developed and
implemented by the Copermittee, in conjunction with the local Fire Authority/District,
to reduce or eliminate pollutants in such discharges from entering the MS4.
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(b) Emergency firefighting discharges _(i.e., flows necessary for the protection of life or
property) do not require BMPs and need not be prohibited.

30. Provision E (Entire Provision; Begins Page 64 of 120) — The Tentative Order
Should Not Require the Reduction Or Elimination Of All Non-Stormwater
Discharges As A Part Of The IDDE Program

Provision E.2.a and E.2.a.(7) require the Copermittees to, as a part of their IDDE program, to
address all non-stormwater discharges as illicit discharges, and thus Copermittees must “reduce
or eliminate non-stormwater discharges” whether or not the discharges have been identified as
illicit discharges.

The rationale within the Fact Sheet states that “Provision E.2.a.(7) is consistent with the
requirements of the CWA section 402(p)(3)(B)(ii) and 40CFR 122.26(d)(1)(v)(B).” That, in fact,
is not the case. Clean Water Act Section 402(p)(3)(B)(ii) states that the MS4 stormwater
permits “shall include a requirement to effectively prohibit non-stormwater discharges into the
storm sewers” (emphasis added). Federal regulations include two provisions designed to begin
implementation of the “effective prohibition.”*® The first provision requires Copermittees to
perform a screening analysis, intended to provide sufficient information to develop priorities for a
program to detect and remove illicit discharges*’. The second provision requires Copermittees
to develop a recommended site-specific management plan to detect and remove illicit
discharges (or ensure they are covered by an NPDES permit) and to control improper disposal
to MS4s.*® Therefore, Provision E.2.a and E.2.a(7) misapply federal regulations in that
Copermittees are required to identify the non-stormwater discharge as an illicit discharge prior
to having an obligation to effectively prohibit it. There is not a presumption to reduce or
eliminate it otherwise.

The Code of Federal Regulations 122.26(d)(1)(v)(B) states “A description of the existing
program to identify illicit connections to the municipal storm sewer system. The description
should include inspection procedures and methods for detecting and preventing illicit
discharges, and describe areas where this program has been implemented.”

The provision and rationale within the Fact Sheet blur the lines between the need of the
Copermittees to “effectively” prohibit non-stormwater discharges and detect and eliminate illicit
discharges.
e The requirement is “effectively prohibit” non-stormwater discharges, not “reduce or
eliminate” non-stormwater discharges (this is already addressed in Provision A).
e Although the Copermittees are required to have a program to prevent illicit discharges to
the MS4, non-stormwater discharges should only be addressed as illicit discharges

55 Fed. Reg. 47989, 48037 (Nov. 16, 1990).
740 CFR 122.26(d)(1)(iv)(D).
8 40 CFR 122.26(d)(1)(iv)(D) and 122.26(d)(2)(B).
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where such discharges are identified as sources of pollutants that may cause or
contribute to an exceedance of a water quality objective.

o The IDDE program is established to detect and eliminate “illicit discharges”, not non-
stormwater discharges in general.

In order to clarify the requirements the following modifications to Provision E.2, which expressly
address the lllicit Discharge Detection and Elimination Program are requested.

The County recommends the following language changes:

A. Prohibitions and Limitations

1. Discharge Prohibitions

b. Non-storm water discharges into MS4s are to be effectively prohibited, unless such
discharges are either authorized by a separate NPDES permit, or the discharge is a category of
non-storm water discharges erflows that must be addressed pursuant to Provisions E.2.a.(1)-
(5) of this Order.

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

b. Non-Stormwater Discharges

Each Copermittee must address al-non-storm water discharges as lllicit discharges, where the
likelihood exists that they are a source of pollutants to the waters of the state, unless the a-hoen-
stermwater-discharge is either identified as a discharge authorized by a separate NPDES
permit, or identified as a category of non-storm water discharges e+flows that must be
addressed pursuant to the following requirements:

E. Jurisdictional Runoff Management Programs
2. lllicit Discharge Detection and Elimination

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

c. Field Screening

Each Copermittee must conduct field screening (i.e. visual observations, field testing, and/or

analytical testing) of MS4 outfalls and other portions of its MS4 within its jurisdiction to detect
noh-stormwater-and illicit discharges and connections to the MS4 in accordance with the dry

Wweather MS4 outfall discharge monitoring requirements in Provisions D.2.a.(2) and D.2.b.(1) |

E. Jurisdictional Runoff Management Programs

2. lllicit Discharge Detection and Elimination

d. Investigate and Eliminate lllicit Discharges and Connections

[Various — see the suggested changes in the redline of the Tentative Order]
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DEVELOPMENT PLANNING

The Tentative Order’s land development requirements are some of the most onerous
requirements in the Tentative Order, and in many cases lack the necessary technical and legal
foundation for adoption. Many of the land development requirements, particularly
hydromodification controls, pose federal constitutional issues as well as conflict with the CWA,
the State Administrative Procedure Act, California Environmental Quality Act (CEQA), the
Mitigation Fee Act and federal court decisions such as the recent U.S. District Court case,
Virginia Dept. of Transportation v. EPA* (holding that EPA has no authority to regulate non-
pollutants).

The following discussion examines the overarching legal concerns with the land development
requirements, and is followed by specific technical analyses for individual requirements.

A. Land Development Requirements Expose the Copermittees to Significant Litigation Risk
And Will Be Largely Unenforceable

Many of the land development requirements, such as hydromodification, pose constitutional
issues either exposing municipalities to litigation and/or will result in municipalities being unable
and unwilling to implement such requirements. Specifically, but not limited to, Orange County is
most concerned with the provisions: 1) requiring Copermittees to compel development projects
that have no impact on hydromodification to implement on-site or alternative compliance
hydromodification mitigation measures, 2) using pre-development (naturally occurring) runoff
reference condition as applied to sites that are, in fact, developed, and 3) stream, channel, and
habitat restoration.

Orange County is concerned that implementing these types of requirements would subject the
Copermittees to liability under the takings clauses of the U.S. and California Constitutions and
the Mitigation Fee Act because of the questionable nexus between a project’s impacts on
hydromodification and the hydromodification management measures in the Tentative Order.
When imposing a condition on a development permit, a local government is required under
federal and state constitutions to establish that the condition bears a reasonable relationship to
the impacts of the project. This rule applies evenly to legislatively enacted requirements and
impact fees or exactions.*® Moreover, fees imposed on a discretionary ad-hoc basis are subject
to heightened scrutiny under a two-part test. First, local governments must show that there is a
substantial relationship between the burden created by the impact of development and any fee
or exaction®!. Second, a project’s impacts must bear a rough proportionality to any
development fee or exaction.®® Under California law, the Nollan/Dolan heightened scrutiny test
also applies to in-lieu fees.*

The Legislature has memorialized these requirements in the Mitigation Fee Act, which
establishes procedures that local governments must follow to impose impact fees.>*
Irrespective of whether the hydromodification management requirements are implemented by

“° Virginia Dept. of Transportation v. EPA, No. 1:12-CV-775, slip op. (E.D. Va. Jan. 3, 2013).
%0 Building Ass’n Industry v. City of Patterson, 171 Cal. App. 4th 886, 898 (2009).

> Nollan v. Calif. Coastal Comm’n, 483 U.S. 825, 837 (1987).

*2 Dolan v. City of Tigard, 512 U.S. 374, 391 (1994).

> Ehrlich v. City of Culver City, 12 Cal. 4th 854, 876 (1996).

> Gov't Code secs. 66000-66025.
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legislative act or on an ad-hoc basis, the Copermittees attempt to enforce them as proposed in
the Tentative Order will likely result in claims alleging unconstitutional takings of private property
and violations of the Mitigation Fee Act. This is because a developer could argue that limiting
hydromodification impacts of already developed property to its naturally occurring state, or
requiring hydromodification mitigation measures for impacts not imposed by the project, would
not have a legally sufficient nexus to the impact of the development project.

Additionally, CEQA does not allow a local government discretionary approval to require over-
mitigation of a project. The CEQA Guidelines provide that “a lead agency for a project has the
authority to require feasible changes in any or all activities involved in the project in order to
substantially lessen or avoid significant effects on the environment, consistent with applicable
constitutional requirements such as the ‘nexus’ and ‘rough proportionality’ standards established
by case law.”>> Thus, Copermittees would most assuredly be exposed to CEQA challenges,
which are the most prevalent lawsuits against projects.

In all likelihood, municipalities will not risk constitutional challenges and the high litigation costs
of such challenges, but will instead exempt projects from certain requirements or limit their
applicability based on documented technical and legal reasons. Such actions then would only
be addressed through a Regional Board audit years after a project has been approved and
developed. Therefore, predevelopment runoff reference conditions and stream, channel and
habitat restoration requirements should be eliminated in their entirety.

B. Stream, Channel and Habitat Restoration Cannot Be Required Due to Conflicts with Federal
and State Laws

The Tentative Order requires stream, channel and habitat restoration and/or retrofitting
depending on certain land development projects. The prior analysis above discussed the
litigation risk to which municipalities will be exposed. The following discussion focuses on the
direct conflicts with federal and state laws that also prohibit such requirements.

The objective of the CWA is to restore and maintain the chemical, physical, and biological
integrity of the Nation's waters.*® In carrying out this objective, Section 402(p) requires
municipalities to reduce the discharge of pollutants from the MS4 to the MEP standard. The
Tentative Order, however, goes well beyond the Congressional intent of the CWA to only
address pollutants by requiring both Copermittees and the property owners to restore and/or
retrofit streams, channels and habitat, with no technical evidence as to how this will reduce the
discharge of pollutants to MEP or under what legal authority these requirements can be
imposed.

Not only do such requirements go beyond MEP, but go beyond the scope of the CWA'’s focus
on pollutant reduction. First, there is no evidence in the Order for how restoration requirements
reduce pollutants from leaving the MS4. Second, in a recent decision in the Eastern District of
Virginia, a federal court has held that the EPA has no authority under the Clean Water Act to
regulate non-pollutants.®’ Restoration as described in the Tentative Order does not regulate
pollutants directly, but requires costly over-mitigation by project proponents to do more than
address pollutants by restoring streams, channels and habitat to a subjective, predevelopment

% Cal. Code Regs. Tit. 14, sec. 15041 (citing Nollan/Dolan).
® CWA 101(a).
*" Virginia Dept. of Transportation v. EPA, No. 1:12-CV-775, slip op. (E.D. Va. Jan. 3, 2013).
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standard. Essentially, the Tentative Order uses restoration as a surrogate for pollutants, and
tries to unlawfully regulate the flow of water and not pollutants themselves.

Under state law, the Orange County Flood Control District has been delegated authority by the
Legislature to construct lengthy networks of channels and infrastructure for flood control
purposes. Under this authority, the Flood Control District has exclusive authority to control the
flow of water in these channels. Although the State and Regional Boards may have some ability
to impose conditions that impact volumetric flows (which is now called into question by the 4th
District court case), this authority does not extend to NPDES permits.”® Returning channels to
natural conditions impinges on municipal flood control authority as removing concrete and
performing other restoration efforts would alter the flow of water in those channels.

Engineered channels serve the public health and safety through flood control protection. A
significant portion of Orange County lies in a flood plain whereby property owners are required
to carry flood insurance. Concrete channels are used to better control the flow of water and
minimize flooding and reduce insurance premiums. State courts have long recognized that
residents living near flood control improvements have a right to rely on the current standards of
a particular channel to protect against flooding.>® Restoring a stream or channel to a natural
state would not ensure against flooding as engineering is used to ensure that stormwater is
controlled to certain patterns. Many developments are built up to flood control channels, and
thus, restoration would expose residents to threats of flood, potential property damage and loss
of life and expose municipalities to claims of inverse condemnation and other torts based on
relied upon flood control protections by the public. Restoration in some cases would also
require use of eminent domain authority, which the State cannot require municipalities to
exercise.

31. Provision E.3 (Page 73 of 120) — The Development Planning Provisions Must Be
Modified So As Not To Negate The Very Intent And Purpose Of The Watershed
Approach And The Focus On The Highest Priorities Within Each Watershed
Management Area

(See the corresponding comments under Provision E — Jurisdictional Runoff Management
Programs)

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning [Intro]

Each Copermittee must use their land use and planning authorities to implement a development
planning program in accordance with the strategies identified in the Water Quality Improvement
Plan and-include—ata-minimum;-the followingrequirements. The requirements of the
jurisdictional runoff management programs as outlined below may be modified and prioritized as
appropriate for consistency with the highest water quality priorities and strategies as identified in
the corresponding Water Quality improvement Plan(s).

%8 3.D. Warren Co. v. Me. Bd. of Envtl. Prot., 547 U.S. 370 (2006); PUD No.1 v. Washington Dep't of
Ecology, 511 U.S. 700 (1994).
% Arreola v. County of Monterey, 99 Cal.App.4th 722 (2002).
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Move Provision 3g, “Strategies to Address the Highest Priority Water Quality Conditions” to just
after the Introduction to the section and before Provision 3.a.

(1) Provide specific details about how the strategies and/or activities will be implemented
(e.g. designate additional-BMPs, focus education, increase frequency of verifications
and/or inspections, alternative compliance options);

32. Provision E.3 (Page 73 of 120) — Clarifying Language For Applying The PDP
Requirements For A New Development Project Feature Is Confusing And Should
Be Removed

In E.3.b.(1)(a) the Regional Board staff attempts to provide clarifying language which we believe
actually makes for more confusion. The purpose of this provision is to state that Priority
Development Projects are defined in E.3.b(2). In E.3.b(2) further clarification is provided
regarding what is parts of a project are subject to the new development standards. The
language provided in E.3.b(1)(a) starting with “where a new .... Requirement” does not add
clarification and instead may be construed to be in conflict with E.3.b(2).

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

b. Priority Development Projects

(1) Definition of Priority Development Project

(a) All new development projects that fall under the Priority Development Project categories

Ilsted under PrOV|S|on E.3.b. (Z)Whe%wwdaﬂepmepmppejeeﬁeamre—sueha&a—p&%%

33. Provision E.3 (Page 73 of 120) — Portions Of Redevelopment Projects That Already
Have Water Quality Treatment BMPs Should Not Be Subject To The New PDP
Requirements

Some redevelopment projects already have portions of the project that were subject to previous
permit PDP requirements. These portions of redevelopment that were subject to prior PDP
requirements should not be subject to the new PDP requirements as these projects already
have water quality treatment. Such an approach is consistent with the Los Angeles and Ventura
MS4 permits.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

b. Priority Development Projects

(1) Definition of Priority Development Project

(b) Those redevelopment projects that create, add, or replace at least 5,000 square feet of
impervious surfaces on an already developed site, or the redevelopment project is a Priority
Development Project category listed under Provision E.3.b.(2). Where redevelopment results in
an increase of less than fifty percent of the impervious surfaces of a previously existing
development, and the existing development was not subject to Priority Development Project
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requirements, the performance requirements of Provisions E.3.c.(1) and E.3.c.(2) apply only to
the addition or replacement, and not to the entire development.

Where redevelopment results in an increase of more than fifty percent of the impervious
surfaces of a previously existing development, and was not subject to previous Priority Project
Development requirements, the performance requirements of Provisions E.3.c.(1) and E.3.c.(2)
apply to the entire development.

34. Provision E.3.b.2 (Page 76 of 120) — Residential Driveways Should Not Be Subject
To The PDP Requirements

Section E.3.b.2.g triggers PDP requirements for development and redevelopment of streets,
roads, highways, freeways, and residential driveways over 5,000 square feet. This requirement
was present in the prior permit; however, the residential driveways requirement was added
under the Tentative Order and will require additional Copermittee effort for treatment control and
structural Low Impact Development (LID) BMP inventory, inspections, and maintenance
verification and may have potential enforcement issues. The Regional Board has not provided
sound technical basis for this provision as there is no evidence provided in the fact sheet that
the cumulative impact of residential driveways would be significant and that residential
driveways are a significant source of pollutants. Additionally vehicles should be defined as
internal combustion vehicles since internal combustion vehicles are the source of pollutants this
section is developed for.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

b. Priority Development Projects

(2) Priority Development Project Categories

(g) Streets, roads, highways, and freeways-and-residential-driveways. This category is defined
as any paved impervious surface that is 5,000 square feet or more used for the transportation of
automobiles, trucks, motorcycles, and other internal combustion vehicles.

35. Provision E.3 (Page 73 of 120) — All Municipal Roadway Projects Should Only Be
Subject To The USEPA Guidance Regarding Managing Wet Weather With Green
Infrastructure: Green Streets

The Ventura County NPDES MS4 Permit, the Santa Ana Region permits for Orange County,
San Bernardino County, and Riverside County, and the Greater Los Angeles MS4 Permit
provide that streets, roads, and highways follow US EPA guidance regarding Managing Wet
Weather with Green Infrastructure: Green Streets to the maximum extent practicable. This
document is recognized nationwide as the standard for incorporation of LID techniques into
roadway projects, which is why it was it is specified in the permits identified above. In April of
2007 the US EPA, National Association of Clean Water Agencies; Natural Resources Defense
Council; the Low Impact Development Center; and the Association of State and Interstate Water
Pollution Control Administrators signed the Green Infrastructure Statement of Intent. This
statement of intent recognized the benefits of green infrastructure and laid the ground work for
the development of the USEPA Green Infrastructure Action Strategy. One of the areas of study
was the municipal roadways and the result of the study is the US EPA Green Streets Municipal
Handbook. The Handbook provides guidance on green street design, different types of LID
BMPs that are appropriate for municipal roadways, and implementation hurdles. The Handbook
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was specifically developed for incorporating LID techniques into roadway projects as roadways
are very different from traditional land development projects.

Roadways are different than other development projects as there are significant constraints to
implementation of BMPs that need to be considered such as limited right-of-way, utilities,
geotechnical and structural concerns, street trees, parking, and fire truck access among others.
The US EPA guidance considers these constraints where the PDP requirements do not. Even
in new roadways implementing hydromodification requirements can disturb a significant area of
land which has its own environmental impacts including changing the natural hydrology which is
antithetical to the LID approach.

In addition, retrofitting of existing alleys is infeasible. In accordance with the Streets &
Highways Code, State Controller Gas Tax Expenditure Guidelines and several California
Attorney General opinions, alleys are not considered “city streets” or “county highways,” and are
not certified to the State Controller for gas tax purposes as they do not serve as thoroughfares
for the general public. Therefore, section 2150 of the Streets & Highways Code and other State
laws prohibit municipalities from expending Road Funds on alleyway rehabilitation, and
retrofitting of an alleyway would be an unlawful expenditure. In the case of private development
where there is a clear nexus to alleyway improvement, a landowner adjacent to an alley could
only be conditioned to retrofit that portion of alleyway in front of the property and could not be
conditioned to retrofit an entire alleyway.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

b. Priority Development Projects

(3) Priority Development Project Exemptions

(b) Any impervious surface that is 5,000 square feet or more used for the transportation of
automobiles, trucks, motorcycles, and other vehicles that follows the USEPA guidance
regarding Managing Wet Weather with Green Infrastructure: Green Streets’ to the MEP.

L http://water.epa.gov/infrastructure/greeninfrastructure/index.cfm

36. Provision E.3 (Page 73 of 120) — Exemptions From The Development Planning
Requirements Should Be Provided For Certain Types Of Projects

An exemption for PDPs should be provided for driveways and parking lots constructed with
permeable surfaces. This exemption is provided to sidewalks, bicycle lanes and trails and
should also be provided to driveways and parking lots. The fact sheet identifies that “The
exemptions have been provided as an incentive for the Copermittees to encourage and promote
the implementation of LID design concepts and green infrastructure and building principles.”
Permeable surfaces qualify as an LID design concept, which should be recognized in the
Tentative Order provisions for driveways and parking lots. The use of permeable surfaces
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should be encouraged, which will be accomplished by providing an exemption for driveways and
parking lots constructed with permeable surfaces.
The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

b. Priority Development Projects

(3) Priority Development Project Exemptions

(a) Newpaved Sidewalks, bicycle lanes, driveways, parking lots, or trails that meet the following
criteria:
(i) Designed and constructed to direct storm water runoff to adjacent vegetated areas, or
other non-erodible permeable areas; OR
(i) Designed and constructed to be hydraulically disconnected from paved streets or roads;
OR
(iii) Designed and constructed with permeable pavements or surfaces in accordance with
USEPA Green Streets guidance.22

An exemption should also be provided to single family residential projects as single family
residential projects should not be subject to PDP requirements as the PDP requirements would
put an undue burden on single family residences where it has not been shown that they are
significant source of pollutants. There is no technical justification or proof that single family
residences are a significant source of pollutants identified in the fact sheet and thus should be
provided an exemption. Furthermore the inclusion of the U.S. Green Building Council (USGCB)
Leadership in Energy and Environmental Design (LEED) for Homes green building certification
program in the Tentative Order is not appropriate as this program encompasses other
environmental considerations besides surface water management which are outside the scope
of a stormwater permit and outside the authority of the Regional Board. Since the Regional
Board has not met the burden of proof that single family residential projects are a significant
source of pollutants the exemption should be provided to all single family residential projects
and not just in meeting the LEED certification which is inappropriate for the Regional Board to

specify.
The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

b. Priority Development Projects

(3) Priority Development Project Exemptions

(c) Single-family residential projects that are not part of a larger development or proposed

subdivision.
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An exemption should be added for the protection of persons and property, particularly as it
applies to BMPs not being implemented in waters of the U.S. or state. This language is
consistent with Cal. Water Code 813269(c)(1-2). Flood control projects are intended for the
protection of public safety and property and are mandated by the Orange County Flood Control
Act of 1927. Requiring flood control projects to implement BMPs which are intended for
traditional types of development projects is inappropriate and in most cases infeasible.
Furthermore requiring flood control projects to implement BMPs may cause flood control
projects to be infeasible which in many cases will increase the risk of flooding. If flooding does
occur in these areas it would increase the risk of pollutants discharging into receiving waters
from the flooded areas. Stream restoration projects are also projects that should not be subject
to the PDP requirements as they are projects intended to restore beneficial uses of receiving
waters.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
3. Development Planning

b. Priority Development Projects

(3) Priority Development Project Exemptions
(d)Flood control and stream restoration projects.

An exemption for emergency public safety projects where a delay due to a Standard Stormwater
Mitigation Plan (SSMP) would compromise public safety, public health and/or the environment is
needed in the permit. Copermittees need an exemption where if public health or safety or
environmental protection is threatened the project can proceed without a SSMP. Emergency
projects are provided exempt status in many other MS4 permits including the recently adopted
LA MS4 permit.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

b. Priority Development Projects

(3) Priority Development Project Exemptions

(e) Emergency public safety projects in any of the Priority Development Categories may be
excluded if the delay caused due to the requirement for a SSMP compromises public safety,
public health and/or environmental protection
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37. Provision E.3.c (Page 78 of 120) — Flexibility Should Be Provided To The Structural
BMP Performance Standards If Watershed-Specific Performance Standards Are
Developed In The Water Quality Improvement Plans

Based on the watershed approach it is conceivable that the Water Quality Improvement Plans
may identify that an alternate performance standard than the provisions in E.3.c. may be
appropriate for certain watersheds. To fully realize the watershed approach the Copermittees
should be given the opportunity to develop alternative BMP performance standards consistent
with the goals and objectives developed in the Water Quality Improvement Plans.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
3. Development Planning
c. Priority Development Project Structural BMP Performance Requirements

In addition to the BMP requirements listed for all development projects under Provision E.3.a,
Priority Development Projects must also implement structural BMPs that conform to
performance requirements below. If watershed-specific performance requirements are
developed as part of a Water Quality Improvement Plan; these requirements would take
precedence over the general performance requirements below. The watershed-specific
reguirement must provide at least equal protection as the general performance requirements
below.

38. Provision E.3 (Page 73 of 120) — Terminology Is Inconsistent Especially With The
Use Of Low Impact Development BMPs And Should Be Modified

In Provision E.3.c. the Tentative Order specifies the requirements for structural BMPs.
Furthermore in Provision E.3.c.(1) the concepts of onsite structural BMPs and LID BMPs are
introduced. The County recommends that the Tentative Order be modified to provide more
consistency in terminology. The County views LID as a strategy of BMPs that is used to mimic
predevelopment water balance. (see Provision E.3.a(3)). Furthermore there is no single
definition for LID BMPs that has gained widespread recognition. Although Attachment C
includes a definition for LID BMPs, this definition is not widely accepted. LID is rather a concept
(the attachment C definition does adequately capture this concept) made up of various non-
structural and structural BMPs. While the onsite BMP requirements should be defined (e.g.
retention of the 85% storm) the Tentative Order could be greatly simplified by avoiding multiple
terms and uses. The County has provided suggested edits throughout the Development
Planning provision to provide better consistency.

39. Provision E.3.c (Page 78 of 120) — The Retention Performance Standard Needs
Clarification

Clarification is needed regarding both Section E.3.c.(1)(a)(i) and (ii). In Section E.3.c.(1)(a)(i)
the section states “The volume of storm water produced...” where it should state “The volume of
storm water runoff produced”. The Fact Sheet identifies that this design standard is consistent
with the Fourth Term Permits for Orange County and Riverside County however in both of these
permits the standard is identified “the volume of runoff produced from a from a 24-hour 85"
percentile storm event”. The word “runoff’ needs to be added to the Tentative Order. In Section
E.3.c.(1)(a)(ii) the newly added language that provides an alternative method for calculating the
design capture volume does not specify a storm threshold or range of storms for the alternative
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method for calculating the design capture volume. Clarification is needed to identify the
threshold to be used and the County believes that the average annual volume of stormwater
runoff is appropriate. Additionally flexibility should be provided as far as the technique to
calculate this volume so that other methods besides continuous simulation should be accepted.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements

(1) Storm Water Pollutant Control BMP Requirements

(a) Each Priority Development Project must be required to implement LID BMPs that are
designed to retain (i.e. intercept, store, infiltrate, evaporate, and evapotranspire) onsite the
pollutants contained in the design capture volume. The design capture volume is equivalent to:
(i) The volume of storm water runoff produced from a 24-hour 85th percentile storm event; OR
(i) The average annual volume of storm water runoff that would be retained onsite if the site
was fully undeveloped and naturally vegetated, as determined using continuous simulation
modeling or other techniques based on site-specific soil conditions and typical native vegetative
cover.

40. Provision E.3.c (Page 78 of 120) — If Projects Use Alternative Compliance
Conventional BMPs Should Not Be Also Required Onsite

Section E.3.c.(1)(c) requires that if projects use alternative compliance that conventional BMPs
must also be implemented onsite. Although the Fact Sheet identifies that the intent of this
provision is to reduce the pollutants onsite to the MEP there is not adequate technical
justification for effectively requiring additional mitigation. This provision requires additional
mitigation for projects and in effect requires double mitigation which goes well beyond the MEP
standard that is referenced in the Fact Sheet. Providing mitigation offsite for the PDP
requirements offsite in itself is adequate to meet the MEP standard.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements
(1) On-site Storm Water Pollutant Control Structural BMP Requirements
(© If a Priority Development project |s allowed to utilize alternative compllance pursuant to
PrOV|S|ons E. 3 C. (1)(b) ;

appllcants must mltlgate for the portlon of the poIIutant load in the de3|gn capture vqume that is
not retained onsite through one or more alternative compliance options under Provision
E.3.c.(3). If alternative compliance involves the use of Econventional treatment control BMPs,
those BMPs must be sized and designed to:

41. Provision E (Entire Provision; Begins Page 64 of 120) — The Hydromodification
Management Requirements Should Be Based On A Watershed Management
Approach, Be Consistent With The WQIPs, And Consider The Current Copermittee
HMPs
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Hydromodification management should be based on the conditions of receiving waters and on
the impacts and potential impacts from development projects. The basis to make
hydromodification management decisions needs to be an understanding of the watershed and
receiving waters within a watershed. This understanding of a watershed is achieved through
watershed analysis and analysis of the susceptibility of the receiving waters to
hydromodification impacts. This approach of watershed analysis is identified in the Southern
California Coastal Water Research Project (SCCWRP) Technical Report 667 —
Hydromodification Assessment and Management in California (Appendix A-2). The SCCWRP
report identifies that watershed analysis is the first step and most critical step in the
development of watershed hydromodification management. The SCCWRP report, the authors
of the SCCWRP report at the Hydromodification Management Meeting in August of 2012, and
even State Water Resource Control Board (SWRCB) staff at the recent California Stormwater
Quality Association (CASQA) General Meeting in San Francisco on January 10, 2012 identified
that hydromodification management is not a one size fits all approach and needs to consider
watershed analysis. The Tentative Order hydromodification requirements are however a one
size fits all approach as the requirements do not allow consideration of watershed analysis or
receiving water information.

The County believes the best way to implement the vision of the SCCWRP Report for
development of effective hydromodification management is to develop clear hydromodification
management objectives that are watershed specific and developed through a stakeholder
process, which is consistent with the approach in the SCCWRP report. The intent of the WQIPs
is to improve water quality in the WMASs based on the highest priorities for water quality in the
watershed, however unless more is known about the watersheds and their receiving waters
including their susceptibility to hydromodification then the appropriate standards and
performance criteria cannot be identified to reach the goal of improving water quality. The
WQIPs can build on the current Hydromodification Management Plans (HMPs) that have been
developed and can use additional watershed and receiving water information to develop
appropriate watershed specific hydromodification standards and where they should apply in a
specific watershed. Instead of hydromodification requirements that do not consider specific
watershed analysis and conditions of receiving waters and that were developed unilaterally by
Regional Board staff the County suggests that watershed specific requirements be developed
as part of the WQIPs as part of a watershed stakeholder process.

Matching pre-development (naturally occurring) flow rates and duration is identified as the
performance standard for hydromodification management. Although it is not stated anywhere in
the Tentative Order, it is assumed that the purpose of such a standard is to address the overall
objective of the CWA (8101) - to restore the chemical, physical, and biological integrity of the
Nation’s waters in the Tentative Order’s jurisdiction. However, the CWA does not imply or state
that its objective is to restore waters to pre-Columbian (pre-development) conditions. Rather
the objective must be taken in context of § 402(p) and reflect the stormwater compliance
standard to reduce pollutants to the maximum extent practicable. When read in total the
hydromodification standard should reflect the developed urban environment. To do otherwise
would negate the engineering efforts done to date to protect life and property from floods and
create an impractical solution for municipalities. Furthermore the current hydromodification
standard as provided for in numerous municipal permits in California is to match post
development with “pre-project” conditions. It is unclear to us how the San Diego Regional
Board staff has redefined the MEP standard for hydromodification.
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Hydromodification effects may also be caused from other sources that are not in the
Copermittees’ jurisdiction. Initial implementation of the pre-development (naturally occurring)
hydromodification performance standard has identified that BMPs to comply with the standard
are of significant size even for smaller projects. Implementing the hydromodification
requirements can disturb a significant area of land which has its own environmental impacts
including changing the natural hydrology which is antithetical to the LID concept. This can also
cause a decrease in open space which may be of issue with the Orange County General Plan
which requires certain thresholds of open space for developments. For the smaller
redevelopment projects and infill projects it may just not be feasible, either physically or due to
cost, to build these projects which will represent a lost opportunity to improve water quality
through the implementation of the LID requirements.

Furthermore identifying “naturally occurring” conditions for redevelopment sites is difficult and
entirely subjective, as in most cases there are no historical records of the natural condition of
the site, and begs a technical question as to how far back does one go historically in
determining the proper predevelopment timeframe. In cases where natural conditions of a site
are not known the best approach is to use an undeveloped natural site in proximity to the re-
development site as a reference site. The vegetative cover, soil type, and slope will most affect
the hydrology of a site and so approximating these conditions for a re-development site using a
natural reference site where these parameters can be measured is a way to approximate the
natural conditions of a redevelopment site, however, locating a natural reference site in
proximity to a redevelopment site is difficult, as the entire sub-watershed or watershed may be
developed. Additionally the conditions of the natural reference site maybe totally different than
the “naturally occurring” conditions of the re-development site as vegetative cover, soil type, and
slope may have been very different and without historical records there is no way of knowing the
actual "““naturally occurring” conditions of a re-development site. The subjectivity of the pre-
development approach not only puts municipalities in a position to violate the U.S. and
California Constitutions on unlawful takings, but it also conflicts with the Mitigation Fee Act,
CEQA and the State Administrative Procedure Act in that the Tentative Order does not contain
an adequate record justifying the reasonableness of this standard.

The County is therefore suggesting an approach to hydromodification management that is not a
one size fits all approach, is consistent with the watershed approach and the intent of the
WQIPs, considers the current Copermittee HMPs, and provides an opportunity to develop
watershed specific requirements as part of a watershed stakeholder process that have the best
chance of improving water quality.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
3. Development Planning
c. Priority Development Project Structural BMP Performance Requirements

2) On-site Hydromodification Management Structural BMP Requirements

Each Copermittee must require each Priority Development Project to implement onsite
structural BMPs to manage hydromodification to ensure that may-be-caused by storm water
runoff discharged from a project does not cause adverse hydromodification impacts in the
downstream receiving waters. as-folows:
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The Copermittees in each Watershed Management Area may establish, as part of the WOIP,
watershed specific requirements that will apply to priority development projects based on the
susceptibility of the receiving waters to hydromodification impacts and historic receiving water
changes from development. If watershed specific requirements are developed they will
supersede requirements in the HMP. The watershed specific requirements must include the

following:

€)) Post-project runoff flow rates and durations must not exceed pre-development{haturally
oeceurring) the performance standard for runoff flow rates and durations to be determined as part

of the development of the WQIPs for each Watershed Management Area by more than 10
percent (for the range of flows that result in increased potential for erosion, or degraded
instream habitat conditions downstream of Priority Development Projects).

0] In evaluating the range of flows that results in increased potential for erosion of
natural (non-hardened) channels, the lower boundary must correspond with the critical
channel flow that produces the critical shear stress that initiates channel bed movement
or that erodes the toe of channel banks.

D.1.a.(2) to re-define the range of flows resulting in increased potential for erosion, or
degraded instream habitat conditions, as warranted by the data.

(b) Post-project runoff flow rates and durations must compensate for the loss of sediment
supply due to the development project, should loss of sediment supply occur as a result of the
development project.

(© A Priority Development Project may be allowed to utilize alternative compliance under
Provision E.3.c.(3) to comply with the performance requirements of Provisions E.3.c.(2)(a)-(b).

(d) Exemptions

Each Copermittee has the discretion to exempt a Priority Development Project from the
hydromodification management BMP performance requirements of Provisions E.3.c.(2)(a)-(b)
where the project:

@ Discharges storm water runoff into existing underground storm drains
discharging directly to water storage reservoirs, lakes, enclosed embayments, or the
Pacific Ocean;

(i) Discharges storm water runoff into conveyance channels that are engineered for
the capacity to convey the 10-year ultimate build out condition flow and are reqularly
maintained to ensure flow capacity all the way from the point of discharge to water
storage reservoirs, lakes, enclosed embayments, or the Pacific Ocean.
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(iii) Discharges to large rivers where large rivers are defined as reaches for which the
contributing drainage area exceeds 100 square miles and with a 100-year design flow in
excess of 20,000 cfs.

(iv) Discharges from infill redevelopment projects that meet criteria to be established
in updates to the Copermittees’ HMPs.

(V) Flood control and stream restoration projects.

{B(vi) Is a redevelopment Priority Development Project that meets the alternative
compliance requirements of Provision E.3.c.(3)(b)(ii); or

{)(vii) Discharges storm water runoff into other areas identified by the San Diego Water
Board as exempt from the requirements of Provisions E.3.c.(2)(a)-(b).

If the Copermittees in a Watershed Management Area select not to develop watershed specific
requirements, development projects will be subject to the current Copermittee HMPs inclusive of
the exemptions identified in Section E.3.c.(d)(2) that will integrated into updated Copermittee
HMPs.

42. Provision E.3.c (Page 78 of 120) — Exemptions For Hydromodification Management
Should Include Discharges To Certain Types Of Receiving Waters And Certain
Types Of Projects

PDPs that discharge to conveyance channels that are engineered for the capacity to convey the
10-year ultimate build out condition flow and are regularly maintained to ensure flow capacity
should be exempt from the hydromodification management requirements. This exemption is
similar to the hardened conveyance system exemption, provided in the San Diego HMP and
identified in Section D.1.g.(3) of the current San Diego MS4 Permit. Hydromodification
requirements are not appropriate for discharges to channels that are designed to accept
increased flows from upstream development, as the potential for erosion is non-existent.
Studies® have shown that hydromodification is caused by the smaller storms up to the 10 year
event. Based on these studies those engineered channels designed to convey the 10-year
ultimate build out condition will therefore not experience hydromodification impacts. These
channels were installed for the purpose of flood control and protection of public safety and
property as historically flooding occurred where there is now development. The Permittees in
Orange, Riverside and San Diego Counties hosted a workshop on hydromodification
management on August 30, 2012. A panel of experts was convened to answer key questions
regarding hydromodification to provide the Regional Board Permit team, Copermittee storm
water program managers, non-governmental environmental organizations, and the
development/business community with a greater understanding of the practice of
hydromodification management in the urban watershed. One of the panel expert,s Chris
Bowles, PhD, PE, whose qualifications include:

Chris Bowles, PhD, PE is a registered civil engineer (CA P.E. C76898) specializing in
hydraulics, hydrology, geomorphology, water resources, water quality and environmental

% See Leopold, L.B., M.G. Wolman, J.P. Miller. 1964. Fluvial Processes in Geomorphology. San
Francisco, W.H. Freeman and Company. 522 pp. and MacRae, C.R. 1993. An Alternate Design
Approach for the Control of Instream Erosion Potential in Urbanizing Watersheds. Sixth International
Conference on Urban Storm Drainage, Niagara Falls, Ontario.
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restoration. He has over seventeen years of project management experience on a wide
variety of large multi-disciplinary, multi-stakeholder projects such as floodplain
restoration, sediment studies, watershed hydrology, water quality, river and wetland
restoration in California, Nevada, Washington, Oregon, and Florida, and oversees,
including projects in the UK and Central America. Thirteen of these years have been
spent in practice in the US. His technical expertise spans the range of hydraulic and
hydrologic modeling (HEC software and a wide variety of 1D, 2D and 3D hydraulic
models), geomorphology, GIS and field data collection (topographic and bathymetric
surveying, water quality monitoring, flow gauging and sediment transport
measurements). Prior to specializing in environmental hydrology, Dr. Bowles worked
initially as a land surveyor and latterly as a site construction supervisor. Dr. Bowles has
a doctorate in computational fluid dynamics in the application of fluvial hydraulics and
has constructed numerous 1-, 2-, and 3-dimensional hydrodynamic models over his 17
years of experience in environmental engineering.

stated that having to build a storage facility on site to retain stormwater when the site drains into
a resilient channel is a “huge waste of money.” Dr. Bowles stated that different approaches are
needed for different situations (a copy of the video is available at the following link and is
incorporated by reference: http://granicus.sandiego.gov/MediaPlayer.php?publish_id=1427

Dr. Bowles statement is at 4:06:24).%

Flood control channels cannot be removed as they serve the important and mandated service of
flood control. It is also cost prohibitive to think that development can be removed from the
floodplain so that these flood control channels could be removed and returned to a natural state.
Since removal of these channels is infeasible restoration of these channels to a natural state is
also infeasible. In many cases the historic path of the channel went right through where existing
development is now and therefore there is no hope of restoration of the channel to its natural
state. Since there is no potential for restoration to a natural state and because these channels
are designed to be flood control channels they should be allowed to convey the storm events
they are designed for. Since there is no potential for removal of these channels there is no
environmental benefit to requiring onsite mitigation of hydromodification when these channels
are designed and engineered to accept these flows. Although this comment here applies to the
hydromodification requirement the County would like to point out that LID concepts will be
implemented consistent with the Tentative Order requirements and will have a mitigating effect
on hydromodification impacts. Thus between the fact that implementing hydromodification
controls on discharges to engineered channel will have no effect on the channel and that LID
concepts will be implemented to address the smaller storms there is justification for creating an
exemption for discharges to engineered channels.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements
(2) Hydromodification Management BMP Requirements

(d) Exemptions

%1 Video Presentation of August 30, 2012 Hydromodification Management Workshop:
http://granicus.sandiego.gov/MediaPlayer.php?publish_id=1427
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(if) Discharges storm water runoff into conveyance channels that are engineered for the capacity
to convey the 10-year ultimate build out condition flow and are reqularly maintained to ensure
flow capacity all the way from the point of discharge to water storage reservoirs, lakes, enclosed
embayments, or the Pacific Ocean;”

Based on this proposed exemption the County recommends deleting section E.3.c.(2)(a)(ii):

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements
(2) Hydromodification Management BMP Requirements

The San Diego and South Orange County HMPs identified that cumulative watershed impacts
are minimal in stream reaches of large depositional rivers. Analysis in the San Diego HMP
demonstrated that the effects of cumulative watershed impacts are minimal in those reaches
which the drainage area exceeds 100 square miles and with a 100-year design flow in excess of
20,000 cubic feet per second (cfs). An exemption for those reaches that meet these criteria
should be included in the exemption provisions of the Tentative Order.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements

(2) Hydromodification Management BMP Requirements

(d) Exemptions

(i) Discharges to large rivers where large rivers are defined as reaches for which the
contributing drainage area exceeds 100 square miles and with a 100-year design flow in excess
of 20,000 cfs.

Infill redevelopment projects offer an opportunity for improvement in water quality. Due to the
usual tight constraints and limited footprint of infill development projects implementing onsite
hydromodification controls is often infeasible. In many cases projects will not be able to meet
the hydromaodification criteria and so will choose “greenfield” developments where meeting
hydromodification criteria are more feasible. To encourage infill development over “urban
sprawl” and “greenfield” development, a hydromodification exemption should be provided for
infill development projects. This will also provide the benefit of improving water quality as the
water quality/LID requirements will still be required to be met. Over time, infill redevelopment
projects will address the significant issue of improving water quality from existing development.
Without this exemption redevelopment for infill projects will likely not occur as implementing
onsite hydromaodification will just be too expensive for these types of projects and so the
benefits meeting the water quality/LID requirements will not be realized at these sites. Criteria
for what projects qualify for the infill development exemption shall be developed by each of the
Copermittees as part of updates to their HMPs.
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An exemption for infill redevelopment projects comports with a current EPA study that
demonstrates the significant environmental benefits that can be attained from infill. Residential
Construction Trends in America's Metropolitan Regions: 2012 Edition.®> The lack of an
exemption and rigid infill requirements would then be contrary to EPA’s support for such
projects.

Additionally, the lack of an infill exemption conflicts with State housing element law,®® guidelines
set forth by the California Department of Housing and Community Development and
achievement with Regional Housing Needs Assessment (RHNA) numbers issued by the
Southern California Area of Governments (SCAG), which require municipalities to quantify and
meet their low income housing needs. Infill development is the only means by which affordable
housing projects are built. Affordable units cannot be offered at market rates and are heavily
subsidized. The lack of an exemption will make it increasingly difficult to construct affordable
units due to increased costs, and will likely inhibit municipalities from meeting their RHNA
obligations for low income housing. This will have the further effect of making local zoning
actions inconsistent with municipal general plans, which may subject municipalities to lawsuits
preventing the issuance of building permits.®

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements

(2) Hydromodification Management BMP Requirements

(d) Exemptions

(iv) Discharges from infill redevelopment projects that meet criteria to be established in updates
to the Copermittees’ HMPs.

Flood control projects are intended for the protection of public safety and property and are
mandated by the Orange County Flood Control Act of 1927. Requiring flood control projects to
implement hydromodification controls intended for traditional types of development projects is
inappropriate and in most cases infeasible. Furthermore requiring flood control projects to
implement hydromodification controls may cause flood control projects to be infeasible which
may increase the risk of flooding. If flooding does occur in these areas it would increase the risk
of hydromodification impacts to receiving waters from the flooded areas. In-stream restoration
projects are designed to restore beneficial use of streams and channels. These projects also
serve as a potential option for restoring impacts from hydromodification. It is counterproductive
to require mitigation of a stream restoration project.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
3. Development Planning
c. Priority Development Project Structural BMP Performance Requirements

62 EPA Study Available at: http://www.epa.gov/smartgrowth/construction_trends.htm

* Gov't Code 88 65580 et seq.

8 Urban Habitat Program v. City of Pleasonton, No. RG06—293831, Alameda Sup. Ct. (March 12, 2010)
(unpublished trial court decision ordering city to cease issuing building permits due to non-compliance
with housing element law); see generally Garat v. City of Riverside, 2 Cal. App. 4th 259, 286 (1991);
Citizens of Goleta Valley v Board of Supervisors, 52 Cal. 3d 553, 570 (1990).
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(2) Hydromodification Management BMP Requirements
(d) Exemptions
(v) Flood control and stream restoration projects.

43. Provision E.3.c (Page 78 of 120) — Biofiltration BMPs Should Be Sized For The
Design Capture Volume And If Used For Alternative Compliance Conventional
BMPs Should Not Also Be Required

Section E.3.c.(3)(b)()[c] requires that if biofiltration is used as an alternative compliance method
the biofiltration BMP is required to be sized to 1.5 times the design capture volume, which is an
increase from the existing Orange County permit. The Fact Sheet provides no technical
justification for the 1.5 factor.

Studies based on work conducted within Orange County by Geosyntec Consultants provide
contrary information to the unsupported subjective inclusion of a 1.5 factor. The following
documents are submitted for the record [Appendix A-3 & Appendix A-4].

Storage and Reuse Systems for Stormwater Management — Preliminary Cost and Performance
Estimates for Residential Use in Irvine, CA, Eric Strecker (2009 presentation to Santa Ana
Regional Board). Assessed the costs and modeled the performance of harvest and use
retention BMPs and compared average annual total suspended solids (TSS) load removed and
annual TSS concentrations with BMPs. In both scenarios presented, biofiltration provided
superior TSS results to harvest and use.

The Water Report Issue #65: Stormwater Retention on Site, An Analysis of Feasibility and
Desirability,® The paper identified significant limitations with all retention BMPs and states that
“There needs to be a more technical vetting of “retain on site” and stormwater harvest and use
before these approaches are made mandatory.” The authors also caution that a “one size fits
all” approach requiring retention may not be desirable and “in many cases would lead to
undesirable results.”

Based on the above information, the requirement to oversize biofiltration BMPs should be
deleted from the Tentative Order. Biofiltration should be considered equivalent to other retention
BMPs and should remain a full part of the LID toolbox without penalization.

Section E.3.c.(3)(b)(i)[d] requires that PDPs that use biofiltration as an alternative compliance
option must also implement conventional BMPs. This provision requires additional mitigation for
projects and in effect requires double mitigation when it is not needed. Biofiltration BMPs are
more effective than conventional BMPs and requiring both does not make any technical sense
and this goes well beyond the MEP standard. Furthermore the Fact Sheet provides no technical
justification for requiring conventional treatment in addition to biofiltration and this is not the
standard in the current Orange County and Riverside permits nor any other permits in
California.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
3. Development Planning

% Strecker and Poresky (2009) (reproduced with permission of The Water Report).
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c. Priority Development Project Structural BMP Performance Requirements

(3) Alternative Compliance to Onsite Structural BMP Performance Requirements
(b) Alternative Compliance Project Options

(|) OnS|te LID Bloflltratlon Treatment Control BMPS

een#el—BM—P—s—m—aeee@anee—m%h—meen—%—c—Qﬁ{e)— and 2—) if necessary, mltlgate for the

portion of the pollutant load in the design capture volume not retained onsite through one or
more alternative compliance project, in-lieu fee and/or water quality credit system options below.

44. Provision E.3.c (Page 78 of 120) — USGBC LEED Certification Is Not An
Appropriate Standard In A Stormwater Permit

Provision E.3.c.(3)(b)(ii) allows redevelopment projects to comply with the hydromodification
management requirements by achieving LEED Certification. As previously noted inclusion of
the USGCB LEED for Homes green building certification program in the Tentative Order is not
appropriate as this program encompasses other environmental considerations besides surface
water management which are outside the scope of a stormwater permit and outside the
authority of the Regional Board.

The County recommends that provision E.3.c.(3)(B)(ii) be deleted from the Tentative Order.

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements

(3) Alternative Compliance to Onsite Structural BMP Performance Requirements
(b) Alternative Compliance Project Options
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45, Provision E.3.c (Page 78 of 120) — Offsite Regional BMPs Should Be Sized For The
Design Capture Volume

Provision E.3.c.(3)(b)(iv)[a] requires that if an offsite regional BMP is used as an alternative
compliance method the offsite regional BMP is required to be sized to 1.1 times the design
capture volume, which is an increase from the existing Orange County permit. The Fact Sheet
provides no technical justification for the 1.1 factor and so the 1.1 factor should be removed and
offsite regional BMPs should only be sized for the design capture volume.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements

(3) Alternative Compliance to Onsite Structural BMP Performance Requirements

(b) Alternative Compliance Project Options

(iv)Offsite Regional BMPs

[a] The Copermittee may allow Priority Development Projects to utilize offsite regional BMPs to
comply with the storm water pollutant control BMP performance requirements of Provision
E.3.c.(1) if the offsite regional BMPs have the capacity to receive and retain atleast1-1-times
the design capture volume that is not reliably retained onsite.

46. Provision E.3.c (Page 78 of 120) — Alternative Compliance In-Lieu Fee Option Is
Inconsistent With State Law

Provision E.3.c.(3)(c)(i) requires the in-lieu fee to be transferred to the Copermittee or an escrow
account prior to PDP construction. Development fees however, are collected at the time of
building permit issuance, and permits can be issued throughout phases of the development
whereby the entire in-lieu fee is not necessarily collected upfront when construction first begins.
Furthermore, for large master planned developments, fees are negotiated through a
development agreement to be collected based on certain development milestones. Therefore
collecting and holding fees prior to construction is not common development practice and there
should be flexibility in collecting fees given the timing and phasing of development and the
market.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements

(3) Alternative Compliance to Onsite Structural BMP Performance Requirements

(c) Alternative Compliance In-Lieu Fee Option

0] The in-lieu fee should must be collected and held in accordance with the Mitigation Fee

Act and aII other appllcable development fee Iaws #ans#e#ed—te—the—@epemm&ee—éﬁer—pe@w

I oot io initiatod.

Provision E.3.c.(3)(c)(i)[d] requires the in-lieu fee to include the cost to operate and maintain the
alternative compliance projects. Development fees however are generally limited to capital
costs (design and construction) that go to the useful life of the project of 5 years or more. There
are sometimes limitations in State Law on the use of development fees for operations and
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maintenance. Operations and maintenance can probably be negotiated with a developer, but a
requirement to include operations and maintenance as part of the fee has potential legal issues.
The County recommends the following language be deleted:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements

(3) Alternative Compliance to Onsite Structural BMP Performance Requirements
(c) Alternative Compliance In-Lieu Fee Option

47. Provision E.3.c (Page 78 of 120) — The Copermittees Should be Allowed the
Flexibility Provided Under EPA Policy to Develop a Trading and Water Quality
Credit System

The Copermittees appreciate the flexibility of the Tentative Order to implement a water quality
credit system as an alternative compliance schedule. Trading systems create cost-effective,
market-based mechanisms for pollutant reduction, and have been successful in other water
quality and air quality contexts. The Copermittees do note that any water quality trading system
should be implemented in accordance with EPA’s 2003 Final Water Quality Trading Policy,
which allows for flexibility in generating and trading credits and offsets. The Tentative Order
appears to limit a trading system to no net impacts caused by projects meeting the onsite
structural BMP performance requirements of Provisions E.3.c(1) and E.3.c(2).

The Copermittees request that this language be stricken and that Copermittees be allowed the
flexibility provided under the EPA 2003 Policy. Trading systems differ from program to program
and are highly robust and complex credit mechanisms. Therefore, no net impact limitations
should be addressed on a case-by-case basis subject to Executive Office approval, and should
not immediately be limited by permit language, as certain projects may offer other significant
environmental benefits.

The County recommends the following language be deleted:

E. Jurisdictional Runoff Management Programs

3. Development Planning

c. Priority Development Project Structural BMP Performance Requirements

(3) Alternative Compliance to Onsite Structural BMP Performance Requirements

(d) Alternative Compliance Water Quality Credit System Option

The Copermittee may develop and implement an alternative compliance water quality credit
system option, individually or with other Copermittees and/or entities. provided-thatsuch-a

o nncite BMP narformance reguiraeman of Provicion ala . Any

credit system that a Copermittee chooses to implement must be submitted to the San Diego
Water Board Executive Officer for review and acceptance as part of the Water Quality
Improvement Plan.
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CONSTRUCTION MANAGEMENT

48. Provision E.4 (Page 90 of 120) — The Construction Management Program
Provisions Must Be Modified So As Not To Negate The Very Intent And Purpose Of
The Watershed Approach And The Focus On The Highest Priorities Within Each
Watershed Management Area

(See the corresponding comments under Provision E — Jurisdictional Runoff Management
Programs)

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

4. Construction Management [Intro]

Each Copermittee must implement a construction management program in accordance with the
strategies identified in the Water Quality Improvement Plan and-includeata-minimum;-the
fellowingrequirements. The requirements of the jurisdictional runoff management programs as
outlined below may be modified and prioritized as appropriate for consistency with the highest
water quality priorities and strategies as identified in the corresponding Water Quality
improvement Plan(s).

Move Provision 4f, “Strategies to Address the Highest Priority Water Quality Conditions” to just
after the Introduction to the section and before Provision 4.a.

E. Jurisdictional Runoff Management Programs
4. Construction Management
(1) Provide specific details about how the strategies and/or activities will be
implemented (e.g. designate additieral-BMPs, focus education, and/or
increase/decrease frequency of inspections for specific types of sites and/or
activities); and

49. Provision E.4 (Page 90 of 120) — Verification Of Permit Coverage By The
Copermittees Should Be For The CGP Only

Per Section 4.a.(4) Copermittees are required to verify that the project applicant has obtained
coverage under applicable permits. The fact sheet identifies that “The requirements under
Provision E.4. are consistent with the 4™ Term Permits for San Diego, Orange, and Riverside
Counties”, however the requirement of the current Orange County permit is to verify coverage
under the Construction General Permit only and so there is not consistency with the 4™ Term
permits. It is only appropriate to require the Copermittees to verify coverage under the CGP as
tracking down the other applicable permits does not assist in ensuring construction
management is being implemented correctly. Furthermore, the USACE requires all other
permits to be in place prior to issuing the 404 permit. It is not possible to have the 404 permit
prior to issuing a grading or building permit.

The County recommends the following language changes:
E. Jurisdictional Runoff Management Programs

4. Construction Management
a. Project Approval Process
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(4) “Verify that the project applicant has obtained coverage under applicable-permits—including;
but—net—lm%ed—te—the Constructlon General Permlt —GJean—Wafeer—AetéeeneJMO-l—Wate#Qauhw

50. Provision E.4 (Page 90 of 120) — Maintaining An Inventory Of Construction Sites
Should Be Done On A Quarterly Basis

The current language requires monthly update of construction sites. Quarterly update of the
inventory is more appropriate to track construction sites as this is a significant burden on the
Copermittees. Some information for the construction site inventory will be based on inspections
and as inspections for some sites will not be completed monthly it is more appropriate to
maintain the inventory on a quarterly basis. These sites are tracked through SMARTS already
and, therefore, more frequent tracking is not necessary.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

4. Construction Management

b. Construction Site Inventory and Tracking

(1) Each Copermittee must maintain and update at least quarterly menthly, a watershed-based
inventory of all construction projects issued a local permit that allows ground disturbance or soil
disturbing activities that can potentially generate pollutants in storm water runoff. The use of an
automated database system, such as GIS, is highly recommended. The inventory must include:

51. Provision E.4 (Page 90 of 120) — Identifying The Weather Conditions During An
Inspection Is More Appropriate Than Quantifying The Amount Of Rainfall Since
The Last Inspection

The current language requires the inspector to quantify the approximate amount of rainfall since
the previous inspection. Quantifying the amount of rainfall since the last inspection provides no
benefit in the documentation of an inspection. Documentation of the weather conditions at the
time of the inspection however does provide some context as to the state of BMPs during the
inspections.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
4. Construction Management
e. Construction Site Inspections

© Approximate-amount-ofrainfall-since-last Weather condition during inspection;

Page 73 of 102
January 11, 2013



County of Orange Detailed Comments — Attachment A
Tentative Order N0.R9-2009-0002

EXISTING DEVELOPMENT

52. Provision E.5 (Page 95 of 120) —The Existing Development Program Provisions
Must Be Modified So As Not To Negate The Very Intent And Purpose Of The
Watershed Approach And The Focus On The Highest Priorities Within Each
Watershed Management Area

(See the corresponding comments under Provision E — Jurisdictional Runoff Management
Programs)

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

5. Existing Development Management [Intro]

Each Copermittee must implement an existing development management program in
accordance with the strategies identified in the Water Quality Improvement Plan ard-includeat
a-minimum-the-followingregquirements. The requirements of the jurisdictional runoff
management programs as outlined below may be modified and prioritized as appropriate for
consistency with the highest water guality priorities and strategies as identified in the
corresponding Water Quality improvement Plan(s).

Move Provision 5e, “Strategies to Address the Highest Priority Water Quality Conditions” to just
after the Introduction to the section and before Provision 5.a.

(a) Provide specific details about how the strategies and/or activities will be implemented
(e.g. designate additioral-BMPs, focus education, and/or increase/decrease frequency
of inspections for specific types of facilities, areas and/or activities);

E. Jurisdictional Runoff Management Programs

5. Existing Development Management

a. Existing Development Inventory and Tracking

Each Copermittee must maintain, and update at least annually, a watershed-based inventory of
the existing development within its jurisdiction that may discharge a high priority pollutant load to
and from the MS4.......... The inventory must, at a minimum, evaluate and include the following if
identified as a source of a high priority pollutant irclude:

(2)(c)(vi) Flood management projects and flood control devices and structures;

(D)(c)(xii) Other municipal facilities that the Copermittee determines may contribute a significant
high priority pollutant load to the MS4; and

(2)(g) Identification of the high priority pollutants generated-and potentially generated by the
facility or area,;

E. Jurisdictional Runoff Management Programs

5. Existing Development Management

b. Existing Development BMP Implementation and Maintenance

Each Copermittee must designate a minimum-set of BMPs required for all inventoried existing
development, including special event venues. The designated minimum-BMPs must be specific
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to the identified high priority facility or area types and high priority pollutant generating activities,
as appropriate.

53. Provision E.5 (Page 95 of 120) — The Tentative Order Should Recognize That Some
Channel Rehabilitation Projects May Occur Downstream Of A Copermittee’s
Jurisdiction

Some minor changes to the Tentative Order language are needed to recognize that channel
rehabilitation projects for a Copermittee may occur just downstream of the Copermittee’s
jurisdiction.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

5. Existing Development Management

e. Strategies to Address the Highest Priority Water Quality Conditions

(3) Stream, Channel and/or Habitat Rehabilitation in Areas of Existing Development

Each Copermittee must describe in its jurisdictional runoff management program document, a
program to rehabilitate streams, channels, and/or habitats in areas of existing development
within its jurisdiction or just downstream of its jurisdiction to address the highest priority water
quality conditions in the Watershed Management Area. The program must be implemented as
follows:

54. Provision E.5 (Page 95 of 120) — Remove The Requirement To Evaluate Retrofit Of
Stream Channels From The Tentative Order

Requiring Municipalities to take full responsibility for evaluation of stream channels for
restoration goes beyond the intent and scope of Section 402 (p) of the Clean Water Act. The
fact sheet identifies that “areas of existing development are responsible for poor water quality,
degraded habitats, and hydromodified channels”, however existing development may not be the
only cause and it is not the responsibility of the Copermittees to restore receiving waters but
rather reduce the discharge of pollutants in stormwater and non-stormwater to the Maximum
Extent Practicable. Restoration and rehabilitation of stream channels is not the responsibility of
the Copermittees. Additionally in many instances the channels are flood control facilities which
are designed to protect public safety and developments from flooding. In many instances stream
restoration or rehabilitation may not be feasible.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

5. Existing Development Management

e. Strategies to Address the Highest Priority Water Quality Conditions

(3) Stream, Channel and/or Habitat Rehabilitation in Areas of Existing Development
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ENFORCEMENT RESPONSE PLANS

55. Provision E.6 (Page 104 of 120) — The Copermittees Should Be Allowed To Utilize
Existing Guidelines And Procedures For Enforcement

Provision E.6 requires each Copermittee to develop and implement an Enforcement Response
Plan as a part of its jurisdictional runoff management plan. The Fact Sheet notes that the
Enforcement Response Plans will serve as a reference to determine if consistent enforcement
actions are being implemented in order to achieve timely and effective compliance. Although
the County understands the need for this document, the Tentative Order should be modified to
allow the Copermittees to continue to utilize and implement established, equivalent guidelines
and procedures for enforcement.

As a part of the development and implementation of a robust lllegal Discharge/lllicit Connection
(ID/1IC) Program, the Orange County Copermittees have developed an Investigative Guidance
Document and Enforcement Consistency Guide. The response procedures generally include
record keeping, notifications and response requests, response activities, investigations, clean-
up activities, reporting, education, and enforcement/progressive enforcement. As provided for
in the Enforcement Consistency Guide, when selecting enforcement options, the County’s
Authorized Inspectors ensure that violations of a similar nature receive a consistent
enforcement remedy. More severe enforcement options may be utilized depending on variables
such as history of non-compliance or failure to take good faith actions to eliminate continuing
violations or to meet a previously imposed compliance schedule.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

6. Enforcement Response Plans [Intro]

Each Copermittee must develop and implement an Enforcement Response Plan as part of its
jurisdictional runoff management program document. The Enforcement Response Plan must
describe the applicable approaches and options to enforce its legal authority established
pursuant to Provision E.1, as necessary, to achieve compliance with the requirements of this
Order. Copermittees may continue to utilize and implement established, equivalent guidelines
and procedures for enforcement. The Enforcement Response Plan must include the following:

56. Provision E.6 (Page 104 of 120) — The Term And Definition For “Escalated
Enforcement” Should Be Redefined

Although Provision E.6.d requires each Copermittee to include “Escalated Enforcement” in the
required Enforcement Response Plan, the definition of what is intended by “Escalated
Enforcement” is different within the Tentative Order than the Fact Sheet and may not be
enforceable.

The Tentative Order defines “Escalated Enforcement” as “any enforcement scenario where a
violation or other non-compliance is determined to cause or contribute to the highest water
guality conditions identified in the Water Quality Improvement Plan”. This definition seems to
indicate that a Copermittee may enforce differently in a particular situation if it involves a high
priority pollutant of concern. Not only does the County take exception to the notion that they
would enforce differently solely based on the constituent involved, the legality of such an
enforcement action is questionable. In fact, when selecting enforcement options, the Co-
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Copermittees must ensure that violations of a similar nature are subjected to similar-types of
enforcement remedies in order to avoid any claim of selective enforcement of the Ordinance.

However, the Fact Sheet seems to indicate that “Escalated Enforcement” would instead require
the Copermittees to “take progressively stricter response to enforce its legal authority and
achieve compliance....”. The County supports this approach, especially since this is consistent
with other ID/IC programs in California and the established guidance that has been developed
and implemented by the Copermittees. In fact, the established guidance recognizes that a more
severe enforcement option may be selected when a violator has either a history of
noncompliance or has failed to take good faith actions to eliminate continuing violations

or to meet a previously imposed compliance schedule.

The Tentative Order should be modified as indicated below so that it reflects a standard
progressive response approach.

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs

6. Enforcement Response Plans

d. Escalated-Progressive Enforcement

(1)The Enforcement Response Plan must include a definition of “escalated progressive
enforcement”. Esealated Progressive enforcement must include a series of enforcement
actions that match the severity of the violations and include distinct, progressive steps. any

tmprovement-Plan. Progressive enforcement may be defined differently for
development planning, construction sites, commercial facilities or areas, industrial facilities,
municipal facilities, and/or residential areas.

(2)Where the Copermittee determines progressive esealated enforcement is not required, a
rationale must be recorded in the applicable electronic database or tabular system used to track
violations.

(3)Progressive Escalated enforcement actions must continue to increase in severity, as
necessary, to compel compliance as soon as possible.

Add a definition for “Progressive Enforcement” in Attachment C

PUBLIC EDUCATION

57. Provision E.7 (Page 106 of 120) — The Public Education Program Provisions Must
Be Modified So As Not To Negate The Very Intent And Purpose Of The Watershed
Approach And The Focus On The Highest Priorities Within Each Watershed
Management Area

(See the corresponding comments under Provision E — Jurisdictional Runoff Management
Programs)

The County recommends the following language changes:

E. Jurisdictional Runoff Management Programs
7. Public Education and Participation [Intro]
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Each Copermittee must implement, individually or with other Copermittees, a public education
and participation program in accordance with the strategies identified in the Water Quality
Improvement Plan to promote and encourage the development.... ard-includeataminimum;
the-followingreguirements: The requirements of the jurisdictional runoff management programs
as outlined below may be modified and prioritized as appropriate for consistency with the
highest water quality priorities and strategies as identified in the corresponding Water Quality
improvement Plan(s).

Move Provision 7c, “Strategies to Address the Highest Priority Water Quality Conditions” to just
after the Introduction to the section and before Provision 7.a.

B. Public Education

The public education program component implemented within the Copermittee’s jurisdiction
must-may include—ata-minimum; the following:

(1) Educational activities, public information activities, and other appropriate outreach activities

mtended to reduce poIIutants assomated W|th the appheatreneﬁpestrerdes—herlererdesend

aeldressthe hlghest pr|or|ty Water quallty conditions |dent|f|ed in the Water Quahty Improvement
Plan;
PROVISION F — REPORTING

58. Provision F (Entire Provision; Begins Page 109 of 120) — The Process For The
Development And Updates Of The Various Plans Needs To Be Aligned And Allow
For The Time Necessary To Complete The Work

Provision F includes the requirements for the documents and reports that the Copermittees
must prepare and provide to the Regional Water Board. This provision incorporates significantly
expanded requirements for public participation and involvement in the development and
implementation of the WQIPs and JRMPs.

However, the timeframe outlined in this section links each step of the development of the WQIP
and JRMP to the commencement of coverage under the Order instead of to the development
step that precedes it. The three steps outlined for the development of the WQIP need to be
sequential so that the Copermittees have adequate time to complete each step and build the
program based on previous comments received. In addition, the timeframe needs to explicitly
incorporate adequate time for the Copermittees to review and respond to the comments
received on the current action before moving on to the next step of development. For example,
it is unclear how the Copermittees would establish their water quality improvement strategies
(step 2 of development) at the same time as the establishment of the priority water quality
conditions and numeric goals (step 1 of development), however the timelines are concurrent in
the Tentative Order.

It should also be noted that this approach appears to establish a heavy workload for the public,
Copermittees, and Regional Board. We would submit that a more streamlined approach for the
development of the WQIPs should be considered which would provide the Copermittees with
the necessary time to develop the final WQIP without extending the overall timeframe. For
example, instead of requiring a formal public notice and solicitation of comments by the
Regional Board for all three (3) steps of each WQIP, perhaps the Copermittees can work with
the local stakeholders to solicit comments for the first two steps of the development of the WQIP
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and only require formal public noticing for the final approval of the WQIP. Although this is one
approach to streamline the development of the WQIP and recommended by the County, an
alternative approach would be to modify the timelines as indicated below.

In addition, it should be noted that the preparation of a regional WQIP may trigger local
requirements under CEQA. This should be recognized in setting the timeline as noted within the

table below.

A comparison of the current and recommended approach is provided in the table below.

L Total Time Recommended .
Existing f Total Time
: rom Approach
Steps and Approach in Effective wi edits from
Timelines Tentative Order . . Effective Date
Date of provided in of Order
Order Tentative Order)
Establish Priority Within 6 months of 6 months Within 6 months 6 months
Water Quality commencement of of
Conditions and coverage commencement
Numeric Goals of coverage
Request Public 60 days from 8 months 30 days from 7 months
Comments posting posting
Revise Priority Not specified ? months 30 days from 8 months
Water Quality receiving
Conditions and comments
Numeric Goals
Establish Water Within 9 months of 9 months Within 3 months 11 months
Quality commencement of of finalizing
Improvement coverage Priority Water
Strategies and Quality
Schedules Conditions and
Numeric Goals
Request Public 60 days from 11 months 30 days with 12 months
Comments posting stakeholders
Revise Water Not specified ? months 30 days from 13 months
Quality receiving
Improvement comments
Strategies and
Schedules
Develop WQIP Within 18 months 18 months Within 18 months 18 months
of commencement of (this allows 5
of coverage commencement months for
of coverage the
development
of the
document)
Request Public 30 days from 19 months 30 days from 19 months
Comments posting posting
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If no hearing, Within 6 months of 25 months | Within 6 months 25 months
Regional Board the public request of the public
notify Copermittees | for comments request for
that the WQIP is comments
accepted
Finalize WQIP Not specified ? months 60 days from ? months
receiving
comments
(this assumes
that it is
concurrent with
the Regional
Board notification
above)

Review for CEQA
Requirements

It should be noted that the preparation of a regional WQIP may trigger
local requirements under CEQA. This should be recognized in setting the
timeline. This would likely take 30-60 days.

Posting on 26 months
Regional

Clearinghouse

Within 30 days of 26 months Within 30 days of
acceptance by acceptance by
Regional Board Regional Board

The County recommends the following language changes

F. Reporting

1. Water Quality Improvement Plans

a. Water Quality Improvement Plan Development

(2)(c) Within 6 months after the commencement of coverage under this Order, the Copermittees
must develop and submit the Water Quality Improvement Plan requirements of Provision B.2 to
the San Diego Water Board. The San Diego Water Board will issue a public notice and solicit
public comments on the Water Quality Improvement Plan for a minimum of 630 days.

(1)(d) Within 30 days of receiving the public comments, the Copermittees must revise the
priority water quality conditions and numeric goals based on comments received and/or
recommendations or direction from the San Diego Water Board Executive Officer.

F. Reporting

1. Water Quality Improvement Plans

a. Water Quality Improvement Plan Development

(2)(b) Within 3 months after the development of the priority water quality conditions and numeric
goals, 9-menthsaf the Copermittees must
develop and submit the Water Quality Improvement Plan requwements of Provision B.3 to the
San Diego Water Board. The San Diego Water Board will issue a public notice and solicit public
comments on the Water Quality Improvement Plan for a minimum of 630 days.

(2)(c) Within 30 days of receiving the public comments, the Copermittees must revise the water
quality improvement strategies and schedules based on comments received and/or
recommendations or direction from the San Diego Water Board Executive Officer.

F. Reporting
1. Water Quality Improvement Plans
b. Water Quality Improvement Plan Submittal
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(2) Based on the comments received, the San Diego Water Board will determine whether to
hold a public hearing or to limit public input to submittal of written comments. If no hearing is
held the San Diego Water Board will notify the Copermittees within 6 months that the Water
Quality Improvement Plan has been accepted as complete following its review and
determination that the Water Quality Improvement Plan meets the requirements of this Order.
(3) Within 60 days of receiving comments, the Copermittees must revise the Water Quality
Improvement Plan based on comments received and/or recommendations or direction from the
San Diego Water Board Executive Officer.

(4)The Water Quality Improvement Plan must be made available on the Regional Clearinghouse
required pursuant to Provision F.4 within 30 days of the finalization of the Water Quality
Improvement Plan and acceptance by the San Diego Water Board.
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F. Reporting

2. Updates

a. Jurisdictional Runoff Management Program Document Updates

(2)Each Copermittee must update its jurisdictional runoff management program document to
incorporate the requirements of Provision E no later than 6 38 months after the completion of
the corresponding Water Quality Improvement Plan and acceptance of the Water Quality
Improvement Plan by the San Diego Water Board eemmencement-of coverage-underthis
Order.

(3) Each Copermittee must submit updates to its jurisdictional runoff management program, with
a rationale for the modifications, either in the Annual Report required pursuant to Provision
F.3.b, and/or as part of the Report of Waste Discharge required pursuant to Provision F.5.b.
The requested updates are considered accepted by the San Diego Water Board if no response
is provided to the Copermittee after 3 months of submitting the request.

(5) Updated jurisdictional runoff management program documents must be made available on
the Regional Clearinghouse required pursuant to Provision F.4 within 30 days of submitting-the

anndalreport completing the updates.

F. Reporting

2. Updates

d. BMP Design Manual Updates

(2)Subsequent updates must be consistent with the requirements of Provisions E.3.a-d and
must be submitted as part of the Annual Reports required pursuant to Provision F.3.b, and/or as
part of the Report of Waste Discharge required pursuant to Provision F.5.b. The requested
updates are considered accepted by the San Diego Water Board if no response is provided to
the Copermittee after 3 months of submitting the request.

59. Provision F.3 (Page 112 of 120) — The JRMP Annual Report Form Is Not Linked To
The Watershed Priorities And Does Not Result In Meaningful Reporting

The Tentative Order states that the purpose of the reporting is to determine and document
compliance with the Order and to communicate the implementation status of each jurisdictional
runoff management program. This goal is met, in part, through the submittal of the Annual
Reports (F.3.b), which includes a requirement for each Copermittee to submit a Jurisdictional
Runoff Management Program (JRMP) Annual Report Form (Attachment D). The requirement
for the Copermittees to submit Attachment D is problematic for the following reasons:

1. The Form is a significant departure from the current jurisdictional reporting and
effectiveness assessment required pursuant to Order R9-2009-002 and will only focus
on the implementation of the permit provisions instead of the impact, effectiveness and
potential modifications necessary for the program.

2. The jurisdictional reporting should complement the WQIP reporting and be focused on
the implementation, impact, and effectiveness assessment of the jurisdictional actions
and activities that are being implemented to support the goals, objectives, and high
priority water quality issues of the WQIP.

3. The ability of the Copermittees to be able to, on a jurisdictional basis, determine if there
are modifications and/or improvements needed to maximize the JRMP and, ultimately,
the WQIP effectiveness will be severely limited.
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4. The reporting required pursuant to the Form is not linked to the priorities within the
WQIP and, is therefore, additive and will require the Copermittees to develop the related
data collection and reporting infrastructure without a commensurate benefit for the
management of the programs.

5. The Form seems to restrict the reporting capabilities of the Copermittees and requires
the compilation of cumbersome and uninformative numbers such as “number of existing
developments in residential inventory” and “number of priority development projects in
review”.

6. Although the Fact Sheet identifies Attachment D as an “example”, this is not clearly
stated within the provisions. If the Copermittees can develop their own JRMP reporting
form that would be aligned with the WQIP priorities and strategies, then this should be
clarified within the Tentative Order.

As a result, it is unclear how this new reporting requirement will improve upon existing reporting
processes and/or provide information that would inform management decisions at the
jurisdictional or watershed scale. Allowing the Copermittees to develop their own jurisdictional
reporting to support the overarching WQIP will still be consistent with the reporting requirements
identified in 40CFR 122.42(c). The County is recommending that the jurisdictional reporting be
aligned with the WQIP reporting and either delete Attachment D or make it optional.

The County recommends the following language changes:

F. Reporting

3. Progress Reporting

b. Annual Reports [add the following provision]

(1)(e) For each Water Quality Improvement Plan, the progress of implementing the
corresponding Jurisdictional Urban Runoff Management Programs. Each Copermittee should
report on the items listed below. The individual JRMP _annual reports may be included as
attachments to the corresponding WQIP annual report. The JRMP annual report should
include, but not be limited to, the following:

() The water guality improvement strategies that were implemented and/or no longer
implemented by each of the Copermittees during the reporting period and previous
reporting periods, and are planned to be implemented during the next reporting period,

(i) Proposed modifications to the water guality improvement strategies, with public input
received and rationale for the proposed modifications,

(i) Previously proposed modifications or updates incorporated into each Copermittee’s
jurisdictional runoff management program document and implemented by the
Copermittees in the Watershed Management Area, and

(iv) Proposed modifications or updates to each Copermittee’s jurisdictional runoff
management program document;
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F. Reporting

3. Progress Reporting
b. Annual Reports
(2) Each-Copermi
untitHthe first Annual-Reportisrequired-to-be-submitted. Until the Copermittees have updated
their jurisdictional runoff management programs consistent with Provision F.2.a, the
Copermittees must continue to utilize the current jurisdictional runoff management program
annual reporting format. Each Copermittee must submit the information on the Jurisdictional

Runoff Management Program Annual Report Form specific to the area within its jurisdiction in
each Watershed Management Area.

F. Reporting
3. Progress Reporting
c. Regional Monitoring and Assessment Report

[This provision should be moved to section F.5.c since it is a part of the ROWD assessment]

Delete Attachment D or make it an “example” of what the Copermittees can prepare for each
Watershed Management Area.

60. Provision F.3 (Page 112 of 120) — The Annual Reporting Section Should Be
Modified To Distinguish Between The Reporting That Is Conducted During The
Transitional Period And The Reporting That Is Conducted Afterward

The language in Provision F.3.b should be clarified to provide additional direction to the
Copermittees regarding the transitional period annual reporting and the post-transitional annual
reporting requirements.

The County recommends the following language changes:

F. Reporting

3. Progress Reporting

b. Annual Reports

(1) Transitional Period JRMP Reports: Each Copermittee must complete and submit a
Jurisdictional Runoff Management Program Annual Report no later than October 31 of each
year prior to the implementation of updated JRMP programs pursuant to F.2.a. Each
Copermittee must submit the information on the Jurisdictional Runoff Management Program
specific to the area within its jurisdiction in each Watershed Management Area.

(2) Transitional Period Monitoring Report: The transitional period monitoring conducted pursuant
to D.1.a and D.2.a. shall be reported in a single report that covers the entire reporting period
from the initiation of the transitional period monitoring (as described in D.1.a and D.2.a.),
through September 30™ following approval of the Water Quality Improvement Plan. The
Transitional Period Monitoring Report shall include the assessments required per D.4.a.(1)(a),
D.4.b.(1)(a) and D.4.b.(2)(a); and be submitted by January 31° following completion of the
above mentioned transitional period.
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(3) Post-Transitional Annual Reports — Following the initial transitional period after enroliment
into this Order, the Copermittees for each Watershed Management Area must submit a

combined Annual Report for each reporting period no later than January 31 of the following
year. The annual reporting period consists of two periods: 1) July 1 to June 30 of the following
year for the jurisdictional runoff management programs, 2) October 1 to September 30 of the

assessmem_ppeg#ams— Annual Reports must be made avallable on the Reglonal Clearlnghouse
required pursuant to Provision F.4. Each Annual Report must include the following:

61. Provision F.4 (Page 115 of 120) —-The Copermittees Should Be Able To Define The
Geographic Coverage Of And Utilize Established Web-Based Mechanisms As
Their Regional Clearinghouse

The Tentative Order requires the Copermittees to develop, update, and maintain an internet-
based Regional Clearinghouse, however it does not define what geographic area is covered by
a Regional Clearinghouse or if the Copermittees can utilize their existing web-based systems
and/or linkages that have been developed over the last four permit terms. The Copermittees
should be able to define what geographic area is covered by the Regional Clearinghouse, which
could include, but not be limited to, watershed management areas, County jurisdictions and/or
the San Diego Regional Water Quality Control Board jurisdiction. In addition, the Copermittees
should be able to utilize existing, established mechanisms and linkages, in whole or in part, as
their Regional Clearinghouse so that they do not, necessarily, need to expend resources in
developing new infrastructure.

The County recommends the following language changes:

F. Reporting

4. Regional Clearinghouse

The Copermittees must develop, update, and maintain an internet-based Regional
Clearinghouse that is made available to the public no later than 18 months after the effective
date of this Order. The Copermittees may elect to develop and maintain the clearinghouse(s)
provided by other Copermittees or agencies.

Add a definition for “Regional Clearinghouse” in Attachment C
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ATTACHMENT C
Acronyms, Abbreviations, and Definitions

62. Attachment C (Entire Attachment; Begins Page C-1) — Attachment C Should Clarify
The Meaning Or Intent Of Specific Terms Used Within The Order

In addition to the acronyms and abbreviations, Attachment C also includes definitions that may
provide an explanation or description of the meaning or intent of specific terms or phrases that
are used within the Order. The County recommends the addition and/or modification of the
following definitions in order to assist in describing the meaning or intent of these terms and to
avoid unnecessary confusion.

The County recommends the following language changes:
This term did not have a definition.

Channel Rehabilitation and Improvement — Remedial measures or activities for the purpose
of improving the environmental health of streams, channels, or river systems. Techniques may
vary from in-stream restoration technigues to off-line stormwater management practices
installed in the system corridor or upland areas. Rehabilitation techniques may include, but are
not limited to the following: riparian zone restoration, constructed wetlands, bank stabilization,
channel modifications, and daylighting of drainage systems. Effectiveness may be measured in
various manners, including: assessments of habitat, reduced streambank erosion, and/or
restoration of water and sediment transport balance.

This definition should remain consistent with the Federal regulations.

Copermittee — A permittee to a NPDES permit that is only responsible for permit conditions
relating to the discharge for which it is operator [40 CFR 122.26(b)(1)]. For the purposes of this
Order, a Copermittee may include the following jurisdictions: aAn incorporated city within the
County of Orange, County of Riverside, or County of San Diego in the San Diego Region, the
County of Orange, the County of Riverside, the County of San Diego, the Orange County Flood
Control District, the Riverside County Water Conservation and Flood Control District, the San
Diego Regional Airport Authority, or the San Diego Unified Port District.

This definition should provide additional clarification.

lllicit Connection — Any man-made conveyance or drainage system through which the
discharge of any pollutant to the stormwater drainage system occurs or may occur. ARy

connection-to-the-MS4-that-conveys-an-illicit-discharge-

This definition should remain consistent with the Federal regulations.

lllicit Discharge - Any discharge to a the municipal separate storm sewer MS4 that is not
composed entirely of storm water except discharges pursuant to a NPDES permit (other than
the NPDES permit for discharges from the municipal separate storm sewer) and discharges
resulting from fire fighting activities [40 CFR 122.26(b)(2)].

This definition should provide additional clarification for the purposes of low impact
development.

Page 86 of 102
January 11, 2013



County of Orange Detailed Comments — Attachment A
Tentative Order N0.R9-2009-0002

Infiltration — Water other than wastewater that enters a sewer system (including sewer service
connections and foundation drains) from the ground through such means as defective pipes,
pipe joints, connections, or manholes. Infiltration does not include, and is distinguished from,
inflow [40 CFR 35.2005(20)]. In the context of low impact development, infiltration may also be
defined as the percolation of water into the ground. Infiltration is often expressed as a rate
(inches per hour), which is determined through an infiltration test.

This term did not have a definition.

Progressive Enforcement — A series of enforcement actions that increase in severity
commensurate with the violation. Such enforcement actions may include verbal and written
notices of violation, fines, stop work orders, administrative penalties, criminal penalties, etc.

This definition should provide additional clarification.

Redevelopment - The creation, addition, and or replacement of impervious surface on an
already developed site. Examples include the expansion of a building footprint, road widening,
the addition to or replacement of a structure, and creation or addition of impervious surfaces.
Replacement of impervious surfaces includes any activity that is not part of a routine
maintenance activity where impervious material(s) are removed, exposing underlying soil during
construction. Redevelopment does not include trenching and resurfacing associated with utility
work; parking lots, resurfacing existing roadways; cutting and reconfiguring of surface parking
lots; new sidewalk construction, pedestrian ramps, or bike lane on existing roads; and routine
replacement of damaged pavement, such as pothole repair.

This term did not have a definition.

Regional Clearinghouse — A central location for the collection, classification, and distribution of
information including, but not limited to, plans, reports, manuals, data, contact information,
and/or links to such documents and information. The clearinghouse(s) may be organized by the
following regions: Watershed Management Areas, County jurisdictions, and/or the San Diego
Regional Water Quality Control Board jurisdiction.

This definition should remain consistent with the Federal regulations.

Storm Water — Per 40 CFR 122.26(b)(13), means storm water runoff, snowmelt runoff and

surface runoff and drainage. Surface-runoffand-drainagepertains-to-runoff-and-drainage
resulting-from-precipitation-events:

This definition should remain consistent with the State regulations

Waters of the State - Any water; surface water or groundwater vrderground, including saline
waters, within the boundaries of the sState [CWC section 13050 (e)]. The definition of the
Waters of the State is broader than that for the Waters of the United States in that all water in

the State is considered to be a Waters of the State regardiess-of circumstances-or-condition.

This term should clarify that a wet weather period should be preceded by a minimum dry
weather period, unless defined differently in another regulatory mechanism.
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Wet Weather — Weather is considered wet if there is a storm event of 0.1 inches and greater

and-the-following preceded by 72 hours of dry weather, unless otherwise defined by another
regulatory mechanism, such as a TMDL.

ATTACHMENT D
Jurisdictional Runoff Management Program Annual Report Form

63. Attachment D (Entire Attachment; Begins Page D-1) — The JRMP Annual Report
Form Is Not Linked To The Watershed Priorities And Does Not Result In
Meaningful Reporting

(See Comments on Provision F.3.b)

ATTACHMENT E
Specific Provisions for Total Maximum Daily Loads

64. Attachment E (Entire Attachment; Begins Page E-1) — Permit Provisions Must Be
Consistent With The Corresponding Basin Plan Amendments (BPAS)

The Regional Board has adopted two Basin Plan Amendments (BPAS) to establish Total
Maximum Daily Loads (TMDLs) where the Copermittees are identified as Responsible Parties
and assigned wasteload allocations (WLAs): (1) Indicator Bacteria in Baby Beach in Dana Point
Harbor® and (2) Indicator Bacteria, Project | - Twenty Beaches and Creeks in the San Diego
Region (Including Tecolote Creek)®’ (Beaches and Creeks Bacteria TMDL).

However, there are several fundamental and substantive discrepancies between the adopted
TMDL BPAs and the provisions of the Tentative Order. These inconsistencies negate the Basin
Planning process that occurred to establish the TMDLs and clearly contradict the Board'’s intent
for how the TMDLs would be incorporated into the MS4 Permit. As the TMDLs have been
incorporated into the Basin Plan, the TMDLs constitute the “program of implementation needed
for achieving water quality objectives”®® and the provisions in the MS4 Permit must therefore be
consistent with the Basin Plan.

For example:

e Both the Baby Beach and Beaches and Creeks TMDLs clearly establish mass-based
wasteload allocations. These wasteload allocations are entirely absent from the
Tentative Order (see additional comments below for further discussion). Instead, the
Tentative Order establishes water quality based effluent limits (WQBELS) based upon an
effluent concentration (set equal to the numeric targets).

e For the Beaches and Creeks TMDL, the Tentative Order is not consistent with the
compliance schedule approach provided for the comprehensive load reduction plans
(CLRPs) established in the BPA. The CLRPs that will be submitted by Copermittees will
propose interim compliance dates, as allowed by the BPA, to meet the 50% reduction
milestone for dry and wet weather. The CLRPs submitted by Copermittees may not all
propose the same interim compliance dates and the Tentative Order should

% Resolution R9-2008-0027
7 Resolution R9-2010-0001
% Water Code section 13050())
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acknowledge the flexibility allowed by the TMDL®. In fact, this scheduling flexibility was
a primary “incentive” for Copermittees to develop CLRPs instead of Bacteria Load
Reduction Plans (BLRPS).

e For the Baby Beach TMDL, the BPA includes two paths for the implementation of the
TMDL - one where the beach has been delisted from the 303(d) list and one where the
beach remains impaired’®. Where a beach has been delisted, the BPA requires that
Responsible Copermittees monitor and continue implementation of existing
implementation actions “to ensure REC-1 water quality objectives are maintained” (i.e.,
the beach is not placed back on the 303(d) list). Only if the beach is placed back on the
303(d), the NPDES permit is to be revised to include “requirements consistent with these
TMDLs.” As Baby Beach is not on the most recent 303(d) list for REC-1 bacteria
objectives, the requirements for Responsible Copermittees must be limited to monitoring
and implementation of existing implementation actions. The Tentative Order does not
recognize the approach for delisted beaches or recognize that Baby Beach is delisted.

e For the Beaches and Creeks TMDL, the BPA clearly establishes that no additional
actions are required for beaches that are delisted”*. This language is not included in the
Tentative Order.

¢ Monitoring requirements in the Tentative Order must be consistent with the requirements
of the BPAs. Both the Baby Beach TMDL and the Beaches and Creeks TMDL provide
certain flexibility in monitoring, via the BLRPs and CLRPs, respectively, and this
flexibility is not captured in the Tentative Order.

¢ Both the Baby Beach TMDL and the Beaches and Creeks TMDL clearly acknowledges
that exceedances in the receiving water may not be from the MS4 and contains specific
compliance language to address such a situation. This language is not provided in the
Tentative Order.

These examples are not exhaustive of the inconsistencies between the BPAs and the Tentative
Order (additional inconsistencies are identified and modified language is proposed in
Attachment B).

During the workshops on the Tentative Order, Regional Board members raised the question of
feasibility of attaining the TMDLs. The Basin Plan Amendments included many considerations
and requirements that cumulatively result in a more feasible program of implementation. If
many of the requirements of the BPAs are modified or not included in the MS4 permit, such as
the mass-based WLAs, flexible monitoring programs, no further action for delisted beaches, and
reconsideration of the TMDLSs through reopeners, the Tentative Order establishes requirements
that are not only inconsistent with the BPAs, but that make attainment of the TMDLSs infeasible.

The County recommends that the Regional Board modify the requirements in Attachment E to
establish provisions that are consistent with the adopted Basin Plan Amendments. Specific
modifications to address these inconsistencies are provided in Attachment B. Certain key
inconsistencies are noted in the subsequent comments below. Additional inconsistencies are
also captured in the modifications detailed in Attachment B.

% page 68 of Attachment A of the Basin Plan Amendment
0 See BPA pg. A-12
™ See the Basin Plan Amendment, pgs. A2, A12, A66
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65. Attachment E (Entire Attachment; Begins Page E-1) — The Tentative Order’s
Numeric WQBELSs Violate the Requirements of Law Because They are Infeasible

The Tentative Order’'s numeric WQBELSs are not feasible. The 2010 EPA Memorandum on
TMDLs"? recommends “where feasible, the NPDES permitting authority exercise its discretion to
include numeric effluent limitations as necessary to meet water quality standards.””® This
position is based on 40 CFR 8§122.44(k), which authorizes the use of BMPs “when numeric
limitations are infeasible.” In 1991, the State Board concluded that “numeric effluent limitations
are infeasthzle as a means of reducing pollutants in municipal storm water discharges, at least at
this time.”

Although this determination was made over twenty years ago, the State Board’s position on this
issue has not changed since then, as evidenced by its adoption of the Caltrans MS4 permit in
September of 2012. Citing the fact sheet for the Caltrans MS4 permit, the State Board affirmed
that “it is not feasible at this time to set enforceable numeric effluent criteria for municipal BMPs
and in particular urban discharges.”’®

The Caltrans MS4 permit’s fact sheet also supports the use of BMP-based WQBELSs as a
means of meeting TMDLSs and other quality standards. The Caltrans MS4 permit is also subject
to TMDLs adopted by the Regional Board and USEPA. If this aspect of the Tentative Order is
not corrected, Orange County MS4 Copermittees will be compelled to comply strictly with
numeric WQBELSs and receiving water limitations while Caltrans need only implement WQBEL
BMPs to achieve compliance with the same TMDLs. This inconsistency lacks any justification.

66. Attachment E (Entire Attachment; Begins Page E-1) — The Tentative Order’s
WQBELs Were Improperly Formulated

The Tentative Order fails to provide adequate justification for incorporating numeric water
guality based effluent limitations in the Tentative Order for each of the incorporated TMDLSs to
which they apply. A WQBEL is an enforceable translation in an MS4 permit for attaining
compliance with a TMDL WLA, which serves to protect beneficial uses of a receiving

water’®. The Tentative Order fails to establish that an adequate requisite Reasonable Potential
Analysis (“RPA”) has been conducted.

The Tentative Order fails to establish if discharges from any individual permittee’s MS4 have the
reasonable potential to cause or contribute to an excursion above any “State water quality
standard including State narrative criteria for water quality.” Page 2 of the 2010 EPA Memo
states:

2U.S. Environmental Protection Agency, Memorandum, Revisions to the November 22, 2002
Memorandum "Establishing Total Maximum Daily Load (TMDL) Waste d Allocations (WLASs) for Storm
Water Sources and NPDES Permit Requirements Based on Those WLAs," (Nov. 12, 2010) (2010 EPA
Memo).

* EPA Memo, p. 2 (emphasis added).

™ State Water Resources Control Board Water Quality Order 91-03, page 49.

® Fact Sheet for NPDES Permit and Waste Discharges Requirements for State of California Department
of Transportation, NPDES Permit No. CAS000003, Order No. 2012-0011-DWQ, September 7, 2012,
page 9.

40 C.F.R. §130.2.
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“Where the NPDES authority determines that MS4 discharges have the reasonable
potential to cause or contribute to a water quality excursion, EPA recommends that,
where feasible, the NPDES permitting authority exercise its discretion to include numeric
effluent limitations as necessary to meet water quality standards.”

There are two generally accepted approaches to conducting an RPA. According to USEPA
guidance, “A permit writer can conduct a reasonable potential analysis using effluent and
receiving water data and modeling techniques, as described above, or using a non-quantitative
approach.””’

Neither the administrative record nor the Tentative Order’s fact sheet contains any evidence of
that an RPA has been performed in accordance with the two foregoing approaches. Regarding
the first approach, such an analysis would in any case have been impossible to perform given
that no outfall (effluent) monitoring has been required for any prior Orange County MS4
permit. No modeling appears to have been conducted either.

Beyond this, federal regulations not only require that an RPA be performed to determine if an
excursion above a water quality standard occurred, but also that the storm water discharge
must be measured against an “allowable” ambient concentration’®.

A WQBEL is a means of attaining a TMDL WLA, a translation of a WLA into prescribed actions
or limits which has in the past been typically expressed as a BMP. Before a WQBEL can be
developed, however, a need for it must be established. As the Writers’ Manual points out:

The permit writer should always provide justification for the decision to require WQBELSs
in the permit fact sheet or statement of basis and must do so where required by federal
and state regulations. A thorough rationale is particularly important when the decision to
include WQBELSs is not based on an analysis of effluent data for the pollutant of concern.
NPDES Permit Writers’ Manual, September 2010, page 6-23 (emphasis added).

No such rationale is provided in the Fact Sheet, which in the absence of effluent data derived
from outfall monitoring, would have been absolutely necessary to justify the need for a numeric
WQBEL.

Finally, the 2010 EPA Memo is clear that reliance on numerics should be coupled with the
“disaggregation” of different storm water sources within permits. The Tentative Order fails to
adequately disaggregate storm water sources within applicable TMDLs regarding numeric
WQBELSs and for receiving water limitations, further making the imposition of numeric standards
inappropriate.

67. Attachment E (Entire Attachment; Begins Page E-1) - WQBELSs Are Incorrect For
Both Baby Beach Bacteria TMDL And Beaches And Creeks TMDLs As They Are
Inconsistent With The WLASs

Federal regulations require that NPDES permits contain effluent limits consistent with the
assumptions and requirements of all available WLAs™. As currently established in the

" NPDES Permit Writers’ Manual, September 2010, page 6-23.
8 40 C.F.R. §122.44(d)(iii).
40 CFR 122.44(d)(1)(vii)(B)
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Tentative Order, the WQBELSs are not consistent with the WLAs and are therefore not consistent
with federal regulations.

The Tentative Order establishes WQBELSs based upon the numeric targets (set equal to water
guality objectives), not the mass-based WLAs established by the TMDL. To justify this
approach, the Fact Sheet states (emphasis added):

“Because numeric targets for TMDLs typically include a component that will be
protective of water quality standards, a TMDL will likely include one or more numeric
receiving water limitations and/or effluent limitations as part of the assumptions or
requirements of the TMDL. Any numeric receiving water limitations and/or effluent
limitations developed as part of the assumptions or requirements of a TMDL must
be incorporated and included as part of a WQBELSs for the MS4s.” Pg. F-38.

However, federal regulations require that the WLAs, not the numeric targets, are incorporated
into the Tentative Order. Further, federal regulations do not require that any receiving water
limitation or effluent limitation developed as part of the TMDL must be incorporated. Rather,
federal regulations require that the WQBELSs are consistent with the assumptions and
requirements of the WLAs.

40 CFR 122.44(d)(1)(vii)(B) states (emphasis added).

When developing water quality based effluent limits under this paragraph the permitting
authority shall ensure that: (B) Effluent limits developed to protect a narrative water
quality criterion, a numeric water quality criterion, or both, are consistent with the
assumptions and requirements of any available wasteload allocation for the
discharge prepared by the State and approved by EPA pursuant to 40 CFR 130.7.

While in most cases the numeric targets are a component of the allocations, there are
numerous additional assumptions and requirements of the WLASs that are also a component of
the WLAs. Wasteload allocations take into account various considerations, including the
multiple sources of a pollutant, flow rates, critical conditions, and margin of safety. By only
incorporating the numeric target component of the WLASs, the Tentative Order fails to include all
of the other assumptions and requirements of the WLAs, which is required by federal
regulations. Only incorporating the numeric targets negates the entire TMDL analysis and
Basin Planning process. Otherwise, TMDLs would be as simple as assigning numeric effluent
limitations to MS4 discharges equal to the numeric objectives in the Basin Plan, which is
essentially what this Tentative Order is proposing to do, and which is explicitly contrary to the
TMDLs that have been established in the Basin Plan.

In fact, simply defining the WQBELSs as the numeric targets of the TMDL is contrary to the
purpose of the Basin Plan itself, which not only requires the establishment of water quality
objectives, but also the program of implementation needed to achieve the water quality
objectives®. A TMDL, once incorporated into the Basin Plan, is exactly that — a program of
implementation needed for achieving water quality objectives.

Per the Beaches and Creeks Bacteria TMDL BPA:

8 See Water Code section 13050(j) and as stated in the Beaches and Creeks Bacteria TMDL
(Resolution, Pg.2): “A “Water Quality Control Plan” or “Basin Plan” consists of a designation or
establishment for the waters within a specified area of all of the following: (1) Beneficial uses to be
protected, (2) Water quality objectives and (3) A program of implementation needed for achieving water
quality objectives.”
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“TMDLs must be established at levels necessary to attain and maintain the applicable
narrative and numerical water quality standards with seasonal variations and a margin of
safety which takes into account any lack of knowledge between effluent limitations and
water quality.” — Resolution, Pg. 2

Per the Baby Beach Bacteria TMDL BPA:

“The loading capacities are defined as the maximum amount of fecal coliform, total
coliform and Enterococcus that the waterbody can receive and still attain water quality
objectives necessary for the protection of designated beneficial uses. Each TMDL must
accommodate all known sources of a pollutant, whether from natural background,
nonpoint sources, or point sources, and must include a margin of safety (MOS) to
preclude pollutant loading from exceeding the actual assimilative capacities of the
waterbodies. The TMDL calculations also account for seasonal variations and critical
conditions and were developed in a manner consistent with guidelines published by
USEPA.” — Resolution, Pg. 4

In both the Baby Beach Bacteria TMDL and the Beaches and Creeks Bacteria TMDL, the WLAs
clearly take into consideration factors other than the numeric targets, such as flow rates as the
WLASs are expressed as mass-based limits. [f it was the Regional Board'’s intent to establish a
concentration-based TMDL, then the WLAs would be expressed as a concentration. However,
by establishing mass-based WLASs, the TMDL purposefully and explicitly establishes WLAs that
incorporate many other factors than just the concentrations of the numeric targets. Therefore,
establishing WQBELSs that fail to incorporate the mass-based WLAs fails to be consistent with
all of the assumptions and requirements of the WLAs as well as failing to be consistent with the
intent of the Basin Plan itself.

Baby Beach Bacteria TMDL

In addition to the universal issues identified above, there are additional concerns with the
WQBELSs specific to the Baby Beach Bacteria TMDL.

Of particular concern are the WQBELSs established for wet weather for total coliform (TC) and
fecal coliform (FC). The BPA establishes WLAs for those indicators based upon existing
conditions as the loading capacity was determined to be greater than the current discharges
and clearly states that no further reductions are necessary. The BPA states (pg. A-23):

“According to Tables 7-26 and 7-27, no wet weather wasteload reductions are required
for total and fecal coliform indicator bacteria. This means that according to the wet
weather models for Baby Beach, REC-1 water quality objectives for total and fecal
coliform indicator bacteria are not expected to be exceeded due to discharges from the
MS4s. The only wet weather wasteload reductions required for MS4s discharging into
the receiving waters along the shoreline at Baby Beach is for Enterococcus indicator
bacteria.”.

These existing conditions WLAs were based upon a load assessment, not a concentration
assessment (e.g., the numeric targets). The final compliance date for these WLAs was set
equal to the effective date of the TMDL, given that the WLAs were set to existing conditions and
no further reductions were required. Therefore, not only are the WLAs in the Tentative Order
not incorporated properly as mass-based WQBELSs, but the Copermittees are not provided any
time to attain these new and inappropriately established concentration-based WQBELSs as the
effective date, and therefore final compliance date, was 2009.
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Beaches and Creeks Bacteria TMDL

In addition to the universal issues identified above, there are additional concerns with the
WQBELSs specific to the Beaches and Creeks Bacteria TMDL.

Attachment E specifies WQBELSs for dry weather flows as both receiving water and effluent
limitations, in terms of zero allowable exceedances of the single sample maximum and the 30-
day geometric mean. However, the dry weather component of the TMDL only considered the
30-day geometric mean and did not consider the single sample maximum within its calculation.
Incorporating single sample effluent limitations into the Tentative Order goes beyond the TMDL
requirements.

In addition, if the TMDL had included single sample limits, there would have been a
corresponding allowable exceedance frequency, just as for wet weather. The 22% allowable
exceedance rate for wet weather was based on a reference beach within the Los Angeles
Region, and although not used in the technical approach for the San Diego Beaches and
Creeks TMDL, the reference beach also exhibits exceedances during dry weather, which is
incorporated into beach TMDLs in the Los Angeles region.

The County recommends that the Tentative Order is modified to be consistent with the
assumptions and requirements of the WLAs by incorporating the WLAs into the Permit. See
Attachment B for the specific requested modifications.

68. Attachment E (Entire Attachment; Begins Page E-1) - WQBELs Should Only Be
Defined as Effluent Limitations

There is a significant legal distinction between the Receiving Water Limitations established in
Provision A (Discharge Prohibitions) and the Receiving Water Limitations established as part of
the WQBELSs in Attachment E (TMDL provisions). As currently (inappropriately) defined,
WQBELSs include receiving water limitations based on the numeric targets (set equal to WQOSs)
and not based upon the WLAs.

Ensuring that MS4 discharges do not cause or contribute to exceedance of WQOs is already
and more appropriately addressed via Provision A.2. When an exceedance occurs under
Provision A (Discharge Prohibitions), there is the potential for enforcement action and the
Regional Board has discretion with enforcement (e.g., issuing a Notice of Violation). However,
where an exceedance occurs for a WQBEL, the Copermittees may be subject to Mandatory
Minimum Penalties (MMPs) where the Regional Board does not have discretion.

As established in comments above, the WQBELSs have been inappropriately defined to be
based upon concentrations, not the mass-based WLAs. And ensuring that discharges do not
cause or contribute to exceedances of WQOs is already addressed via Provision A.2.
Therefore, the inclusion of concentration-based receiving water limitations in the definition of the
WQBELSs is inconsistent with the assumptions and requirements of the WLAs and unnecessarily
exposes Copermittees to MMPs without any requisite change to the protection of water quality.
Throughout the Beaches and Creeks Bacteria TMDL, the BPA consistently refers to attaining
the numeric targets (e.g., the water quality objectives) via receiving water limitations. Therefore,
establishing the mass-based WLAs as the WQBELSs and the numeric targets as receiving water
limitations, is consistent with federal regulations for the incorporation of WLAs and the BPA for
establishing the receiving water limitations.
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The WQBELSs should be defined only as the mass-based effluent limitations, consistent with the
WLAs in the BPAs. While the Copermittees prefer that the receiving water limitations are simply
addressed with a cross-reference back to Provision A.2, if the Regional Board prefers to keep
the receiving water limitations as part of the TMDL provisions, they must be distinct from and
excluded from the definition of the WQBELSs.

The County recommends that the Tentative Order is modified to be consistent with the
assumptions and requirements of the WLAs by incorporating the WLAs into the Tentative Order
and defining the WQBELSs as equal to the WLAsS. Receiving water limitations should be
excluded from the definition of WQBELSs as they are not part of the WLAs. See Attachment B
for the specific requested modifications.

69. Attachment E (Entire Attachment; Begins Page E-1) — Compliance Determination
For Final WQBELs Should Be Based On The Implementation Of BMPs And Not
Numeric Effluent Limitations

For interim water quality-based effluent limitations and receiving water limitations, A BMP-based
path to compliance is provided via the implementation of an approved Water Quality
Improvement Plan®. The Copermittees greatly appreciate and support this approach as it
acknowledges the inherent challenges unique to stormwater management and provides
appropriate flexibility to implement the necessary BMPs. However, the same approach is not
applied to the final WQBELSs.

A. Regional Board has Discretion to Establish BMP-Based Compliance

State and federal law do not require the use of numeric effluent limitations for MS4
Copermittees, but rather encourage flexible implementation of best management practices
through an iterative process. Specifically, the choice to include either management practices or
numeric limitations in MS4 permits is within the regulatory agency’s discretion.

Over the last decade, EPA has issued a succession of policy memoranda and guidance
documents regarding the incorporation of TMDLSs into stormwater permits, including:

1) Guidance for Developing TMDLSs in California (EPA Region 9). January 7, 2000

2) Establishing Total Maximum Daily Load (TMDL) WLAs for Storm Water Sources and
NPDES Permit Requirements Based on Those WLAs (Wayland and Hanlon).
November 22, 2002

3) TMDLs to Stormwater Permit Handbook (Draft) (EPA). November 2008

4) Revision to the November 22, 2002 Memorandum “Establishing Total Maximum Daily
Load (TMDL) Wasteload Allocations (WLAs) fo