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SUBJECT:       Status of NPDES Permit Reissuances
DISCUSSION:    The Board is responsible for reissuing NPDES permits as they reach their five year expiration dates.  At present we are well behind schedule for this, based on a series of highly contentious issues.  These mostly concern pollutants found to be impairing the Bay.  In most cases, draft permits make reference to Total Maximum Daily Loading (TMDL) analyses being done, and state that final limits will come from TMDLs.  Interim limits, based on current performance, are included.  The discharger community does not object to this approach in general, but it does have three general concerns that apply to all permit limits:

· SB 709 specifies mandatory minimum penalties for many violations.  This narrowing of regional board discretion in enforcement has dramatically raised the stakes for dischargers for all permit limits. 

· Federal rules prohibit “backsliding”, which refers to new limits being less stringent than old ones.  The backsliding prohibition does not apply to interim limits, or to limits based on TMDLs, but dischargers still remain wary.  

· The NPDES program allows for citizen suits, a fact which also raises the stakes for dischargers.  Discharges would like any requirement that does not have to be in the permit to be applied by some other means, so as to avoid exposure to such suits. 

Compliance Schedules

State and federal regulations essentially assume that dischargers should be meeting all final limits now.  Schedules that allow time for compliance, with performance-based limits in the meantime, may be used only under the exception provisions to these regulations (EPA calls them variances).  One precondition is the discharger’s showing that compliance now is not feasible, even after all reasonable efforts have been made.  Since sewage treatment plants were not designed to remove the pollutants found to be impairing the Bay (like mercury), demonstrations of infeasibility have to do with pretreatment and pollution prevention, controlling what comes into the plant.  

The State Implementation Plan says that granting of compliance schedule requires approval of both the State Board and EPA.  At this point it appears that TMDL’s may be completed before this can be done, so this approval process may be meaningless.

Defining Current Performance

The State Implementation Plan states that where compliance is not feasible now, interim limits should be included based on current performance of the discharger.  The approach used by staff is to do a statistical analysis of recent data, and establish an interim limit based on a statistical “analysis of variance”.  We have proposed that the limit be established as the median (the point where half the numbers are above and half below) plus three “standard deviations” above this.  This works out to a number such 

that 99.87 percent of data lie below it.  As a practical matter this number will always be several times the current average.  

It has been suggested that this approach is so generous that dischargers will increase their pollutant discharges.  We see this as unlikely.  For example, for trace metals like mercury or copper, municipal dischargers in the region have been successful in reducing their discharges over time, even without specific limits as drivers.  They have done this through their regulation of the industries that are tied into their treatment plants. They have no incentive to abandon these programs.  In any case, they have no practical ability to move their numbers either up or down in the near term.

Performance-based limits have major problems that should limit their use.  They tend to reward dischargers for poor current performance, and penalize those with good performance.  The use of statistical method also tends to reward inconsistency.  For these reasons staff believe that limits based on current performance are acceptable only as a stopgap, until TMDL’s are completed.  

Use of the Electronic Reporting System (under which data are submitted in computer format) allowed Board staff looked more closely at mercury data for the next round of permits.  We found relatively consistent performance across dischargers.  On the other hand, the method of analysis made a good deal of difference; data for the last year or so, obtained with new, ultra-clean methods, showed lower concentrations than older data.  For mercury we believe it is reasonable to do the statistical analysis on the ultraclean mercury data from all dischargers (amounting to about 480 data points) as one single data set, and establish an interim limit that applies to all.

Mass Limits 

Dischargers are concerned about interim mass limits (pounds per day rather than milligrams per liter) because they fear that this could somehow translate into growth caps. Mass limits are calculated based on both flow (usually express in millions of gallons per day) and concentration.  As a practical matter mass limits in tentative orders are set high enough not to be growth caps now.  Also, whatever approach the Board uses in these permits will not limit the Board’s discretion for interim limits in future permits, or when it establishes final, TMDL-based limits.  

One alternative to mass limits would be mass-based triggers, that would require further pollution prevention efforts if mass loadings were to increase by some defined amount.  A mass-based trigger could be set for the region as a whole, reflecting the performance of all dischargers, or for dischargers individually.
 

RECOMMEN‑

DATION:       This is only a status report, and no Board action is necessary.

