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SUBJECT:
Staff Response to TXI/Pacific Custom Material’s Submittal to Complaint 01-004

Summary:  TXI/Pacific Custom Materials (PCM) submitted a September 7, 2001, response to Complaint 01-004, an administrative civil liability complaint issued to PCM alleging that it violated the State’s General Permit for the Discharge of Storm Water Runoff Associated with Industrial Activity (General Permit) during the 1999/2000 wet season.  That response, while presenting some new issues, in no way diminishes PCM’s failure to comply with the General Permit, nor provides any rationale for decreasing the liability proposed in the Complaint.  As such, we recommend that the Board not set civil liability lower than the amount originally proposed in the Complaint, $133,200. 

Facility Background and Layout:  A brick and aggregate quarrying and manufacturing facility has been located at a 175-acre site on Little Bull Valley Creek adjacent to the Carquinez Strait, approximately 1 ½ miles east of the town of Port Costa, since the early 1900s.  The Creek, its tributaries, and Carquinez Strait are all waters of the State and the United States.   In 1965, Little Bull Valley Creek was placed in a 36-inch diameter culvert under the facility and storm drains constructed to allow onsite stormwater to drain directly to the Creek.  PCM, a Texas-based company, acquired the facility from Port Costa Materials, Inc. (and its predecessor, Port Costa Products Company  (the Company)) in 1996 and continues to quarry and manufacture lightweight aggregate at the facility.

There are two related activities at the facility.  The area furthest from Carquinez Strait is a quarry area, where clay and shale used to create the facility’s products is mined.  Most stormwater from this area flows into onsite retention ponds, rather than towards Little Bull Valley Creek.   Directly in the valley where the Creek flows is the facility’s process and storage area, approximately 16 acres.  Here, mined material is stored, and ultimately heated and expanded (like popcorn) to create a hard, porous, lightweight aggregate used in construction.  This process and storage area drains directly to the Creek culvert.  Before flow from the culvert enters Carquinez Strait, it formerly flowed through two earthen-lined settling basins, now replaced with a concrete drop structure with two compartments constructed by PCM’s neighbor Tosco.

Facility Regulatory Background:  The Board originally issued the Company an NPDES permit in 1974 for the discharge of process wastewater that included cooling water and kiln dust scrubber wastewater.  When the Company violated its permit, the Board issued it a Cease and Desist Order in 1975.   Subsequently, the Company implemented a system to recycle the cooling water and scrubber wastewater, such that, when the Board issued the Company its next NPDES permit in 1979, that permit needed to address only the facility’s incidental process wastewater and stormwater discharge.

In 1990, Board staff inspected the facility and determined that, based on the presence of two settling ponds, a plan to enlarge one pond, and plans to build a third pond, incidental process wastewater and stormwater was adequately contained so as to remove solids.  Based on this recommendation, the Board rescinded the Company’s NPDES permit.

When the General Permit was initially issued in 1992, the Company, as operator of a facility required to comply with the General Permit, filed a Notice of Intent to comply, and, in May 1993, prepared a Storm Water Pollution Prevention Plan (SWPPP), as required by the General Permit.  A portion of this SWPPP was included in PCM’s September 7, 2001 response.  The facility’s stormwater management system described in the SWPPP continued to essentially rely on the culvert and process wastewater system installed in 1965.  That SWPPP recommended that, as noted by Board staff in 1990, the last onsite-settling basin located below the facility’s process and storage area and before Carquinez Strait be enlarged and equipped with a riser and screen.  There is no evidence that this was ever done.

When PCM acquired the Company in 1996, it filed a new Notice of Intent to comply with the General Permit, but continued to rely on the 1993 SWPPP and the 1965 storm drain system.  Indeed, since the 1993 SWPPP was prepared, there is no indication that it or the 1965 system was updated at any time prior to staff’s October 1999 inspection discussed below.  However, it appears that, based on this and subsequent inspections, the facility was operated differently than before, especially in terms of areas mined and locations of product storage areas.  It does not appear that, prior to the October 1999 inspection, any attempt was made to segregate clean stormwater run-on from stormwater that became polluted from contact with products or operations, nor were measures implemented that could have prevented or minimized the amount of sediment and other materials that reached the facility’s storm drains.

Violation Background:  On October 27, 1999, Board staff inspected PCM’s facility and determined that it was not in compliance with the General Permit.  As detailed in the Notice to Comply (NTC) issued to PCM that day, clean stormwater run-on was not being diverted around the site, nor sediment-laden stormwater intercepted and treated using Best Management Practices (BMPs).   The General Permit requires dischargers to implement BMPs, including segregation of clean stormwater run-on, that achieve Best Available Technology Economically Achievable (BAT) and Best Conventional Pollutant Control Technology (BCT) for stormwater pollution control. 

PCM responded to the NTC on November 5, 1999, noting both the immediate and long-term actions planned and indicating that PCM would investigate ways to keep sediments from entering its storm drains and to evaluate how to control flow entering the storm drain system upstream of the facility’s process and storage area.  Unfortunately, based on subsequent staff inspections of January 13, February 10, March 2, and March 7, 2000, PCM did not implement the BMPs proposed in its November 5, 1999, NTC response.  Measures implemented were not BMPs, were not adequately maintained, and contributed to flooding of the process and storage area.  As such, staff submitted a Notice of Violation to PCM on March 22, 2000, noting that violations of the General Permit continued, indicating that such violations were subject to further enforcement, including imposition of civil liability, clarifying that the General Permit required control of stormwater discharges to all waters of the State, including the Creek running beneath the facility, specifying that BMPs that achieved BAT/BCT were required, describing measures that PCM’s neighbor, Tosco, was implementing were examples ofacceptable BAT/BCT, and requiring submittal by April 28, 2000, of a proposal and time schedule for compliance.

Subsequent to PCM’s request, staff extended the date for the above submittal until July 7, 2000.   PCM’s submittal, dated July 7, 2000, proposed an improved stormwater management system that included diversion of creek drainage from onsite stormwater runoff, peak flow control to reduce in-facility flooding, collection and treatment of onsite runoff with separation and sand filtration, and implementation of supplemental BMPs.  The submittal indicated that the proposal would be completed by October 1, 2000, as would an updated SWPPP.  Staff, in its July 12, 2000, response to PCM concurred with the submittal.  PCM, in its August 11, 2000, letter to the Board stated, “(w)e are proceeding with the construction design and are in the process of arranging for a contractor to construct the modifications identified in our July 7 technical report.”

Unfortunately, based on inspections in October and December 2000, PCM’s July 7, 2000, proposal was never implemented, nor has the SWPPP been updated.  During staff’s May 18, 2001, inspection, progress towards compliance was finally evident, in that a system to divert polluted stormwater runoff away from storm drains and to a new retention basin was finally in place.  Recognizing that this basin is undersized, PCM indicates it intends to complete its system by installing a system to pump stormwater from that basin into a retention pond in the quarry area.  This system should achieve BAT/BCT and bring PCM into compliance with the General Permit when complete.

Based on the above, staff prepared the Complaint, which was signed July 5, 2001, by Larry Kolb, as Acting Executive Officer in your absence.  PCM, in late July, hired a local attorney to contest the Complaint, who requested a continuance of the Board hearing on the Complaint to September.  PCM and Board staff met on August 28, 2001, to discuss the Complaint, and PCM submitted a response to the Complaint on September 7, 2001.

PCM’s September 7, 2001 Response

PCM’s response essentially raises three contentions with the Complaint: 1) its storm drain system had been considered adequate since its construction in 1965, until Board staff indicated in 1999 that it was not; 2) any violations of the General Permit noted during staff’s inspections in the 1999/2000 wet season were the cause of PCM’s neighbor, and 3) because PCM had to spend $600,000 to meet staff’s requirements, civil liability is inequitable.  As discussed below, none of these contentions alleviates PCM’s responsibility to comply with the General Permit, and none form a basis to decrease the civil liability proposed in the Complaint.

1) Adequacy of existing storm drain system: PCM claims that its storm drainage system, constructed in 1965, and consisting of a series of storm drains directing stormwater runoff to a culvert that contained all the flow of the Little Bull Valley Creek watershed followed by a settling basin, was adequate to comply with the General Permit.  It cites as support for this position, Board staff’s 1990 inspection report and subsequent rescission of the 1979 NPDES permit.

As evidenced in staff’s October 1999 inspection, PCM’s system was inadequate to comply with the General Permit.  That system was designed for process wastewater control rather than stormwater pollution control, did not achieve BAT/BCT for stormwater pollution control, did not divert clean stormwater around the facility, and did not rely on measures that would have kept sediment and other pollutants from reaching the storm drains.  As has been found in similar industrial facilities and other projects that need to control sediment (such as residential construction), it is nearly impossible to control stormwater pollution through reliance on settling basins only, rather than also attempting to divert clean stormwater run-on, keeping sediment from reaching the storm drain, or using a combination of such measures.  The 1993 SWPPP partially recognized this, and PCM’s July 2000 proposal that was accepted, but never implemented, recognized this.  PCM included in its submittal a copy of a May 30, 2000, consultant proposal that recognized this, but it too was never implemented.

Staff’s 1990 inspection has no bearing on PCM’s recent compliance with the General Permit.  That inspection evaluated compliance with a 1979 NPDES permit that addressed control of process wastewater, anticipated settling basin expansion that was never done, and did not consider the BAT/BCT treatment standard for stormwater pollution control specified in the General Permit issued two years after that inspection.  That treatment standard was not applied to NPDES permits issued prior to the General Permit. 

Finally, just because the October 1999 inspection was the first time Board staff inspected the facility for compliance with the General Permit, the lack of any staff notice of violation prior to October 1999 does not imply that the facility was in compliance continuously until that time.  Staff rely on a facility’s annual report to help prioritize site inspections; PCM’s annual reports for this facility submitted prior to the October 1999 inspection all certified compliance with the General Permit, a fact not supported by the inspection.

2) Tosco’s role in discharger’s compliance: PCM claims that Tosco’s need to comply with a US EPA order and subsequently block and divert flow around PCM’s storm drain from its settling basin caused the violations that staff noted in October 1999.  As such, the Complaint should have been issued to Tosco.

While the subsurface cleanup of the Tosco site has been ongoing for a long time, staff has no basis to blame Tosco for any of PCM’s General Permit violations.  As evidenced in the NTC issued to PCM at the time of the October 1999 inspections and through subsequent inspections conducted during the 1999-2000 wet season, it was the lack of implementation and maintenance of appropriate control measures upstream of any work Tosco was party to that formed the basis of PCM’s stormwater violations.  

PCM blames Tosco’s undersized flow diversion system and elimination of use of its last settling basin as causing its violations and limiting its ability to comply with the NTC.  However, as documented during staff inspections in January through March 2000, PCM did not implement even the interim measures it proposed in its November 1999 response to the NTC, even though such measures not only could have brought PCM into compliance.  Certainly, if PCM had been segregating clean stormwater run-on from the product and storage area’s stormwater run-off, any concern over the ability of the Tosco system to divert  PCM’s volume of runoff would have become a non-issue.

It is useful to note that, as described in staff’s March 22, 2000, Notice of Violation to PCM, Tosco’s emergency cleanup system was achieving BAT/BCT.  Conversely, given the volume of runoff PCM directed through its settling basin, that basin would have had to have been almost 100 times larger to effectively control sediment at all times and be considered BAT/BCT for stormwater pollution control.  Whether or not this basin was online, PCM’s system observed by staff in October 1999 was never designed for and provided little stormwater pollution control.

That PCM places such emphasis on Tosco’s actions seems to indicate that PCM remains unclear of what the General Permit requires, even though staff has regularly provided guidance, both onsite and in correspondence since October 1999, on how PCM could comply with the General Permit.  PCM frequently stated it would comply with the General Permit, but actual implementations of measures to comply remains slow and not dependent on Tosco’s actions, completed in February 2000.  For instance, PCM submitted its July 2000 proposal that was accepted by staff long after Tosco had completed its cleanup system. 

3) Inequitably of imposing civil liability after PCM has incurred expenses to comply with the General Permit: PCM claims that the $600,000 it was required by staff to spend was unnecessary, and any imposition of civil liability would be inequitable.

PCM states “staff required PCM to segregate its plant stormwater from the hillside stormwater” (and) “caused PCM to incur almost $600,000 in unnecessary expenses to install a new stormwater management system.”  On the contrary, it is the General Permit that requires PCM to implement measures such as segregating clean stormwater run-on from polluted stormwater run-off to achieve BAT/BCT.   PCM, when it filed a Notice of Intent to comply with the General Permit in 1996, accepted the responsibility to be using BMPs to achieve BAT/BCT at the time it filed.  Board staff is responsible for determining whether dischargers are complying with the General Permit.  The means to achieve that compliance is up to the discharger.  Understandably, as PCM states that its stormwater management system was essentially unchanged since 1965, upgrading its system to achieve BAT/BCT for stormwater pollution control became expensive.  However, other facilities in our region similar to PCM’s have been able to achieve BAT/BCT and come into compliance with the General Permit.

PCM characterizes the requirement to implement measures to comply with the General Permit as “this nonsensical requirement to remove sediment from stormwater before it entered an enclosed storm drain system rather than at outfall of the storm drain as had been done for decades” (italics by PCM). PCM further deems this effort “without a legitimate water quality purpose” and “all to protect the ‘quality’ of the hillside stormwater runoff”.  This effort to keep sediment from entering storm drains has been the prime focus of the Baord’s successful construction stormwater seminars conducted by staff the past seven years and cannot be considered new or experimental, let alone “nonsensical”.  That PCM complains that complying with the General Permit and protecting water quality “is of questionable necessity at best” is not appropriate rationale to lower civil liability proposed for its violations.

Conclusion: As described above, PCM’s response to the Complaint largely avoids the reality that it is the entity responsible for General Permit compliance at its facility, that it committed to achieving BAT/BCT for stormwater pollution control when it filed for coverage under the General Permit, and that it made the conscious decision to not implement measures it proposed and were accepted as achieving BAT/BCT by staff.  It appears that only inequity in PCM’s noncompliance with the General Permit is that other facilities have willingly made the effort to achieve BAT/BCT and come into compliance with the General Permit long before PCM.  Staff finds no basis to recommend that the Board decrease the liability imposed by Complaint 01-004.
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