
STATE OF CALIFORNIA
REGTONAL WATER QUALITY CONTROL BOARI

SAN TRANCISCO BAY REGION

{t
IN THE N4ATTER OF:
THE DOW CHEMCAL COMPA}TY
FOR FAILTJRE TO SI.JBMIT ACCEPTABLE
TECHMCAL REPORTS
PITTSBURG I\4ANLTACTI RING PLANT
CONTRA COSTA COI.JNTY

YOU ARE HEREBY GIVEN NOTICE TFIAT:

AMENDEI)
COMPI-AINT No. 00-073

ADMINISTRATI\IE
CML LI.ABILITY

l. You are alleged to have violated provisioru of law for which the Regional Water Quality
Control Board, San Francisco Bay Region (the Regional Board) may impose civil
liability under Sections 13267 and 13268 of the California Water Code.

2. Unless waived, a hearing on this maner will be held before the Regional Board on
October t 8, 2000 at the Elihu M. Hanis State Oflice Building, First Floor Audirorium,
located at 1515 Clay Street in Oakland, Catifomia. You oryour representatives witl have
the opportunity to be heard and to contest the allegations in this Complainr and the
imposition of civil liability by the Regional Board. An agenda showing the time ser for
the hearing will be mailed to you not less than l0 days before the hearing date. You must
submit copies of any wrinen evidence concerning this Complaint to the Board by t:00
A.M. on October 10,2000.

3. At the hearing, the Regional Board witt consider whether to aflirm, reject or modi! the
proposed administrative civil liabiliry-, or whether to refer the matter to the Anorney
General for recovery ofjudicial civil liabitity.

ALLEGATIONS

4. You are alleged to have violated California Water Code Sections 13267 and 13268 by
failing to submit technical reports meeting the requirements of Provisions C.5 and C.l0
of Waste Discharge Requirements Order No. 98-059.

Dow has violated two provisions of order No. 98459 by failing to:

a) Submit a technical report documenting implementation of the approved eonective
action remedy for the contaminated groundwater plumes, and;

b) Submit a technical report documenting closure of the Former Outfall pond Area
according to an approved closure plan.

5. The following fagts are the basis for the alleged violations in this matter:

r Backsround: The Dow Chemical Company (Dow) owns and operates a chemicat
manufacturing facility in Pittsburg that formerly produced chlorinared sotvents,



including carbon tefachloride and tetrachloroethene from 1969 to 1991. From 1939

to 1991, Dow also operated a chlor-alkali plant that used elemental mercury as the

electicat conductorln a mercury cetl manufacturing proccss to produce chlorine,
sodium hydroxide, and hy&ogen. Cunently latex, agricuttruat chcmicals, ftmigans
and fturgicides are manufactrued at the Pinsburg plant. As a result ofspills and
releases due to past chemicat handting practices, groundnater beneath the site is

extensively contaminated with chtorinated solvents and otlrer volatilc rnd scmi'
volatile organic chemicals (VOCs and SVOCs). The Regiond Board issued Order
98-059 pursuant to Division 7 of the Water Codc, which estabtishcd a deadline for
implementing a facility-wide corrective action remedy for the extensive contaminated
groundwater plumes. The conective action remedy was explicitly defined as the site-
wide hydrautic containment system Dow proposed. Thg Order dso set a deadline for
capping and closing a former effluent holding pond and open spacc (Former Outfall
Pond Area) adjacent to the former chlor-alkali plant where hazardors levels of
mercury had been measured in sediment and soil samples.

Hvdraulic Containment: Shortly after Order No. 98-059 was adoptc4 Dow appealed
the Order to the State Water Resources Coirtrol Board on the basis that one
component of the system, discharge of the extracted and treated groundwater, could
not meet limits defined by the Safe Drinking Water and Toxic Enforcement Act of
1986 (Proposition 65), though Dow could meet NPDES discharge limits. No sray

was sought or obtained under the petition.

On its orvn initiative, Dow decided to stud1,the feasibility of implementing an
alternative technology, enhanced in-situ bioremediation. After some initial studies,
mainly conducled in the laboratory, Dow proceeded to construct and implement a
bioremediation system instead of the ground*ater extraction and treatment system.
Dorv kept Board staffapprised of Dow's intent to implement the alternative remedy
rather than the remedy required by the Board Order. In turn, Board staffmade it clear
to Dorv that bioremediation could be a viable alternative, if Dow could demonstrate
that it works onsite in compliance with the deadline specified in the Order.

Dow did not implement the hydraulic containment remedy, but did respond by
preparing and submining, in July 1999, a Supplemental and Revised Conective
Action Plan ( 1999) describing an in situ bioremediation alternative. Dow developed
the 1999 SRCAP for three reasons: (l ) Dow believes that new field data and
groundwater modeling studies indicated that the hydraulic containment remedy
described in the 1997 Conective Action Plan, the basis of the Board's Order, would
not meet the order's objectives; (2) based on alternative studies, Dow concluded that
the most effective and economically feasible alternative was enhanced in situ
bioremediation; and (3) Dow felt that because, in its opinion, the hydraulic
containment remedy described in the 1997 CAP would not meet the objectives of the
Board order, which required implementation by March 31,2000, Dow determined
that it had no choice but to proceed with implementation of the bioremediarion
remedy without Board approval and without having satisfied board staffthat the
bioremediation remedy would function as anticipated.

As of Juty 1,2000, the date of the initial eomptaint, Dow had nst been abte to
demonstrate rvith field data that the bioremediation syslem is effective at preventing



the discharge of contaminatcd groundwater from its Pinsburg facility. Withour
implementation of the'hydraulic containment system, the objectives of the Board's
order can not be met until some future point in time when the bioremediation system
is optimized and its effeaiveness is esablisbed. In the meantimc, tlr Board's order
sltould remain in place until the neaessary crircria be developed and shown to
demonstrate the effectiveness of bioremerliation at the site. Board staff is in the
process of reviewing the remedy actuatly implemented at the site in order to develop
the appropriate verification criteria to determine the eflicacy ofbioresrcdiation.
Based on that review, Board Staffmay consider a final recommendation forBoard
coruideration.

Outfall Pond Closure: The Former Outfatt Pond'Area consisg of 7.l2acrcs of
jurisdictional wetland verified by Army Corps ofEngineen staffand 9.2 acres of
terrestrial open space located in the northwest corner of the Dow facility just south of
the levee_separating the facility from New York Slough. A2.73-acre pond occupies a
portion of the wetland adjacent !o the former chlor-alkali plant. In the past, the pond
received storm water runoff, cooling water runoff,, inorganic waste sttsms,
wastewater from purification processes, and organic chemicat runofffrom incidentat
storm water contact with buildings and equipment. Cunently, the pond contains only
rainwater from direct precipitation and runoff Aom the open spaci immediately
adjacenl to it. Until I969, the sediment that accumutated on thl pond floor was
routinely dredged and deposited in the marshy area adjacent to and easr of rhe pond.

Elevated levels of mercury are present in pond sediments ranging in concentration
from about 6 to 80 mgkg. The average mercury concenrratiJn in Zt surface soit
samples taken in the open space east of the pond is 37.5 mglkg, with a maximum of
l7l mgtg. The Catifornia hazardous uaste threshold conieniration is 20 mg/kg In
addition, recent data shorvs that shallow groundrvater beneath the site, both n-ear the
former chlor-alkali plant and along the slough-front, contains mercury ar
concentrations that threaten to impair beneficial uses of the Bay if it is ailowed to
discharge.

order98-059 required closure of the pond by December 31, 1999, to contain
hazardous levels of mercury, prevent exposure to wildlife and prevent reteases of
mercury to Neu'York Slough and the Bay. The order required subminal of an
acc.eptableclosure plan by Febnrary 28,l9gg. on February 29,lggg,Dow submined
a closure p]an that proposed a banier and soit cover that wbddkeep the pond as a
w.etland- On April 27,lggg,board staffnotified Dow in writing that the selected
alternative was unacceptable and directed that a RCRA cap brg igO to close the pond.
Anacceptable closure plan, which included the RCRA cai, was finally subminei for
review and approval on November 4, 1999, just tro mont-* prior to the deadtine for
completion of the closure construction. The closure plan was approved on December
22,1999. On October 28,l999,Dow submined an application for a Secrio n 404
fmit to the Army Corp of Engineers in anticipationof approvat of the ctosure plan.
It took seven and one.half months to get approval fiom thi nrmy Corps of Engineers.
Dorv's delay in submining an acceptable ctosure plan, howen.r is the'primary-cause
of the violation of the closure compliance deadline in the order.



o ViolationDescription:

Violation No. l:
Provision C.t0, Certification of Instatlation and Implementation ofFinal Conective
Action Groundwater Extraction and Treatment System
A reporf rcceptabte to the Erecutive Oflicer wes due dn Mrrcb 3l' 2000. An
u naccepta ble report docu mentin g implem entetion of tbe bioremed irtion
elternative was received. As of July lr 2(X)0,91 drys lete, no reporl has been

submitted to verify implementation of the epproyed remedy. Soction 13258 of. tbe Celifornia Weter Code esteblishes s maximum tiability of $1,fl)0 per dry.
Tbe merimun liebility for this violation, as of July t,2000, is $91'(X)0.

Violation No.2:

Provision C.5, Former Outfall Pond Area Final Closure Documentation of
Completion Report
The report was due December 31, 1999. An rccepteble report bas not been
submitted as of July 1,2(X)0, t82 days late. Section 1326E of the Celifornia
ll'ater Code establishes a maximum liability of $1,0fi) per day. The nrximum
liability for this violation, as of July 1,2000, is $182,0fi).

Extent and Graviw of The Violations:

Violation No. t has allowed the contaminants in the groundrvater at the Dow site and
their migration to adjacent surface $'aters to go unaddressed as required in Order 98-
059.

Yiolation No. 2 has resulted in the potential ongoing exposure of ecological receptors
to mercury-contaminated sediment in the pond/uetland area and soil in the adjacent
upland area. Dow is currently investigating the impacts and extent of mercury
contamination in groundwater at the direction of Board staff.

Susceptibilin' to Cleanup or Abatement:

Board staffbelieves that conventional groundwater extraction and treatnilent
technologies are capable of containing plumes on Dow's site. Dow does not. As
discussed above, Dow has implemented a promising, bul unproven alternative
bioremediation remedy

Various technologies for capping and containing groundwater that are currently
available can adequately eliminate exposure to mercury in surface soil and sediment
and, if necessary, prevent mercury-contaminated groundwater discharge from the
Former Outfall Pond Area.

c. Deeree of Toxicitv of the Discharge:

b.
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VOCs: Contaminated groundwater from Dow's facility discharges to New York
Slough, a Basin Plan designated drinking water source. The Califomia Department of
Health Services and the USEPA have developed Maximum Conaminant Lcvels
(MCLs) that are scceptable in drinking water. The following table lists the
concentration ranges of setected VOC compounds in monitoring and cxuaction wells
near the shoreline area exceeding MCLs:

Renges of Concentntions of Seleted Constiiueno
in Groundwrter Nerr New York Slough

' Maximum Contaminant l-evels (MCLs) taken from California Code of Regulations (CCR) Title 22, MCLs for
Organic Compounds.

lflercury: The Board has listed all segments of San Francisco Bay as impaired due to
mercury pollution. The state has issued an interim fish consumption advisory based
on recent studies of mercury levels in Bay fish. Mercury concentrations in fish are
related to mercury ooncentrations in water and sediment in the Bay. Shaflow
groundwater less than 50 feet from the shoreline in the Former OutAn pond Area of
the Dorry facility exceeds the Basin Plan objective for total recoverable mercury in
several sample locations by factors rangtng from greater than l0 to greater than 100
times. Methylmercury, the most toxic and bioavaiiable form of meiruty, is atso
present in groundwater at some of the same sample tocations in excess bi&.
proposed draft TMDL Phase I target level for methylmercury in surface nnrler. The
average mercury ooncentration in surface soiland sediment samples collected from
the Former Outfall Pond Area exceeds the California hazardous wasre rhreshotd for
mercury.

d. Economic Savines Resulting from the Viotations:

Constituent
Renge of Concentntions

$en)

Marimum Coateminrnt levell
(st8te Drinking wller sbnderd)

0'en)
1,2-Dichloropropane 30 to 24,000 5.0

Carbon Tetrachloride 32 to 140,000 0.5

Chloroberuene 99 to 600 70

Chloroform 100 to 51,000 t00
ci s- 1,2-Dichloroethene 60 to 40,000 6.0

Methl'lene Chloride 37 to 180,000 5.0

Tetrachloroethene 190 to 41,000 5.0

Trichloroethene I I to 43,000 5.0
Vinl'l Chloride 140 to 20,000 0.5
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For Violation No. l, hydraulic containment system: The hydraulic conrol system as

required by the order would have becn a major investment. Dow benefited
economically by not constructing and op€Rting the gfoundwatertlcaEnent system it
proposed. The implemented bioremediation system is dso a major invcstment. It is
wrclear from the record what the long-term cost comparison betwecn the hydraulic
containment system and the bioremediation alternative may be.

For Violation No 2, pond ctosure certification: Dow benelited economically due to
the detay in construciion of the approved pond cap. Dow did incur additional costs

related to additional design work.

Abilitv To Pay and Effect On Abilitv To Stal,In Business:

The Dow Chemical Company can afford to pay the ma,timum penalty.

Prior Historv of Violations:

In October 1994, the Board adopted Cease and Desist Order No. 94-148 to gnforce

NPDES discharge limits for copper and nickel in treated groundwater dischirged to
New York Slough. Dow has not discharged treated goundwater to the slough since
adoption of the CDO.

Desree of Culpabiliw:

Yiolation No. l: Dow was repeatedly reminded of the March 31,2000, compliance
deadline and warned of the risk it was taking by substituting an unapproved
corrective action technology for hydraulic containment. A lener signed by the
Executive oflicer dated March 2,l999,was sent to Dow reiterating the Board's
position that full-scale implementation of the groundwater extraction and treatment
system must be certified by the compliance date in Order No. 98-059. Dow
responded by stating that the remedy described in the 1997 CAP would not work,
undertaking a study of alternatives submitted in the 1999 SRCAP u'hich describes
bioremediation as the preferred alternative, and then implementing the remedy on
March 17,2000.

Violetion No.2: Dow did not submit an acceptable closure plan by the Febnrary 28,
I 999 deadline in the Order. Staff responded by sending a lener dated April 27 , 1999,
stating the deficiencies of the ptan and advising Dow to rcvise the closure ptan in a
timely manner to be in compliance with the Order. Dow submined a draft closure
plan in August and a finalized and acceptable closure plan on Novernber 4, 1999,
about nvo months prior to the December 31, t999 final closure requirement. Dow
concurrenlly submined to the Army Corp of Engineen an application for a Section
404 permit needed to perform the closure work. This permit was not gRnted until
June 8, 2000, nearly seven and one-half months after application. This additional
delay might have been avoided, however, if Dorv had more promptly provided ur
acceptable closure plan in response to staffs comments in April of 1999.

Vol untarv Cleanup Efforts:

e.

h.
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None that address the rcquirements of the Order;

i. Other Matten as Justice May Require:

Srafftime to prepare the Complaint and StaffReport totaled 60 hours, at an average
cost to the State of $100 per hour. The total staffcost todate is $6,000.

Issuance ofthis Complaint is exempt from the provisions ofthe California Environmenal
Quality Act (CEQA) in accordance with Section I5321(aX2), Title 14 ofthe C-alifomia
Code of Regulations.

PROPOSED CTVIL LIABILITY

The maximum civil liability that potentially could be imposed by the Rcgional Board in
this maner, under Section 13268, is a maximum of $1000 per &y for cach day each
report is late.

In light of the factors examined in Findings 5(a) through 5(i) above, staffreco4mends a
penalty of $1,000 per day of violarion.

The Executive Oflicer of the Regional Board proposes that administrative civil liability
be imposed by the Regional Board under Section 13268 of the Water Code in the amount
of 5182,000. Staffcosts of $6,000 are included in this amount.

The catculations for the recommended penalty for Violations t and 2 are as follows:

- Violetion l: The compliance date for subminal of the report documenting
implementation of the hydraulic containment system was March 31,2000. As of
July l,2000,9l days after the subminal requirement, Dow has not completed
construclion of the hydraulic containment system as specified in Provision C.10.
The proposed penalty is 9l &ys x $1,000 per day = $91,000.

- \/iolation 2: Provision c.5 of order No. 98-059 requires Dow to submit a
technicalreport documenting completion of closure of the FOP Area in
accordance with an approved closure plan. The compliance deadline was
December3l,l999. As ofJuly 1,2000, t82 days afterthe subminal requirement,
Dow has not completed closure of the FOP Area. The proposed penalty is 90
days x $ I ,000 per day - $9 1,000. The maximum penalty is reduced by 90 days to
account for Dow's diligent change in direction on closure design and additional
time needed to evaluate closure with respect to mercury contamination.

- Total proposed penalty for violations I and 2 is $182,000.

Board staffrecommends that up to $145,600, or 80% of the total administrative civil
liability be suspended if Dow proposes an accepable sup'plemental environmentat project
(SEP) equivalent in value to at least the suspended amount. If Dow wishes to propose a
SEP, it must submit a proposal for such an SEP to the Regional Board within 30 days of
signing a waiver. If the proposed SEP is not acceptable, Dow has 30 days from receipt of

7.

8.

9.

t0.
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notice of rcjection of that subminal to either submit a new or rcvised proposal or make

palment foi the full amout of $182,000 to the SUte Cleanup and Abatemenl Account.

The SEP must be completed by October 18,2001. Any money not used by that &te must

be submitted to the Regional Iioard and made payable to the SAte Cleanupand

Abatement Account or?irected toward an alternative environmental project accePtable to

the Executive Oflicer. Regular reports on the SEP shall be prwided-to-tlt9.loara
according to a schedule tol" determined. The final t€port on the SEP shall be submined

to the goard within 60 days of project completion

to/slzooo
DATE

WATT/ER OF HEARING

You may uaive the right to a hearing. If you wish to waive the hearing, an authorized_PeFon

musr check and sign the waiver and ieturn it to the Executive Officer, Anention: Mr. Curtis

Scofi, Regional Witer Quality Controt Board, San Francisco Bay Region, at l5l5 Clay Street,

Suite 140b, Oakland, CA94612. If you do not waive the hearing, the payment of the civil
liabiliry' is due u'ithin 30 days after the Board adopts an order assessing civil liability.

If you should have any questions, please contact the Acting Executive Officer, Lawrence P.

Kolb, at (51 0) 622-2372 or the Regional Board Counsel, Ms. Sheryl Freeman at (916) 657-2406-

ACTING HGCUTIVE OFFICER
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WATVER,

' D Weiver of r rigbt to r beering, rnd egrecmcnt !o nrke prynent in full.

Bychecking this box,I agee to waive my right to a hearing beforc the Rcgional Board
with regard to the violations alleged in Complaint No. OOOZf. I undentand Orat I am

$"iog up my right to be hear4 and to argueLgains tbe allegations madc by tlre
Executive Officer in this C;omplain! ana agninst the imposition of or tbe allegltions made
by the Executive Oflicer in this Complain{and against the iiposition of or the amount
ot, civil liability proposed. I further agree to remii payment foi rtre civil liability imposed
within 30 days after the waiver is signed.

lileiver of e rigbt to e hcrring, with payment in prrt by rn SEp:

Bychecking this boa I agreto waive my right to a hearing before the Regional Board
with regard to the vi9]1ions alleged in Complaint No. 004ztrgg to remil palmenr for
up to 807o ofthe civil liabitity imposed to include a propoffiFupptemeniaf..
environmental projects as mitigation for the amount of iiaUitity suspended. I undersrand

llot I f! 9_vilg up my right to be heard, and to argue against the allegations made by the
Executive Oflicer in this Complaint, and against the imposirion of or the allegntions made
by the Executive Oflicer in this Complaint, and againstihe imposition of or tle amount
of, civil liability proposed. I further agree to remit payment for ttre civil liability imposed
within 30 days after the waiver is signed.

.l(*to*uu A i*u}ncrl
Name (prinr)

/Ja ar*

Wt**pl +fffrli.' tcl+rnb$L
TitlelOrganizatior{

,A./1^ /4 20ao

x

Signature



APPENDIX B



€'L
Octobg 10,2000

Mr. I^srry Kolb, Acting Executivc Officcr
California Regional Water Quality
Contnol Board
l5l5..Clay Street, Suite 1400
Oaklan4 Califoroia 94612

Re: Notice of Waivcr of Hearing on ACL Complaint No. (D073

Dear Mr. Kolb:

By this letter The Dow Chemical Company (Dow) notifies tbe Regional lVater Quality Contol
Board San Francisco Bay Region of its decision to waive hearing in thc above refercncod maser.

Accordingly, I havc executed tbe c,oclosed waiver provision set for0l at thc cnd of the ACL
Comptaint with tbe rurdersunding tbat the Board will adopt the rccommcndd rcrncdy set forttr

in paragraphs 9 and l0 of the ACL Complaint. In connection with this waiver, Dow tcspectfully
requests that this letter be brought to the attcntion of Board mqnb€rs and bc madc I prt of tbe
official record in this mattcr.

This letter contains three essential points.

First, Dow takes vcry sedously iu obligation to fully comply with dl board orders. Dow
apologizes for any failure to fully comply with Board Order 98-059. Dow intends to rodouble its
efforts to ensure that il does not find itself before the Board undcr similar circumstsnccs agaio.

Second, this letter is offerod to explain to the Board DoCs pcrspective on the wsrts leading up
to the ACL Complaint. It is not offered in anyway lo excuse Dow from the recommcndod
remedy set forttr in ACL Complaint.

Finally, with regard to Violation Nos. I and 2, Dow offers the comments set forth below on the

events lcading up to the issuance of ttre ACL Complaint with the understanding that, if a hearing

were hetd, Dow would present the facts througb competent witnesses to the full Board.

Summrry of Dow's Comments:

With regard to Violation No. l, Dow acknowldges that it did n9t submit a r€?ort acceplable to

the Executive Officer on March 31, 2000. Neverttreless, under the circumstances described

below, Dow believes that it acted in the only manner possible, corsistent wittr its obligations

under Order 98-059, when it implanentcd the cnhancod in situ biorcmcdiation remody at its

Pittsbrsg site. Dow also believCs Orat the enhanced in situ biorcmediation rcrndy implemented

at its Pi;sburg site presents an extraordinary opporArnity to demonstrate the efflcctivencss of an

innovative remedittion technology which could be used in the future at other sitcs wi0rin the
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region as one of the most effwtive and environmentally sound groundwater cleanup rcrncdies
available.

With regard to Violation No. 2, imnediately upon receiving its Scctiop 4O4 walands fill permit
from the U. S. Army Corps of Enginecrs on June 8,2000, Dow comm;nc€d capping utd clonne
of the Forurer Outfall PonC wtrich wil be completd by Deccrabcr 3, 2000. Dow beliwes tbat
the delay in tbe pond closure was unavoidablebecarsc of the time nccdcd to rsach agrcsqcnt
betrpeen Dow and staffoo an acccptable closnc plan and then obtain thc ncccssary Pcnnit_fron
the U. S. Army Corps of Enginecrs. The Corps took swc,n and one-Mfmontbs to rwiew Do#s
application and issue tbe pcroit

Dow's Comments onVioladon No.l:

The objective of Order 98-059 with regard to contanrinants in the gpundwater under Dow's
Pinsburg site is set forth in Prohibition 3.b., which provides that nfirther significant migntion of
pollutants through subsrrfacc frnsport to watetrs of the state is prohibited." Provision lp of
OrdEr 98-059 required Dow to 'submit [prior to March 31, 2000J a report acccptable to the
Executive Officer, wbich docrm€nts completion of constnrction and oommeneement of firll'
scale operation of the groundwater extaction and teatnnent s)6tem as proposed in Scstion 2 of
Corrective Action Plan for the Pittsburg Facility ofthe Dow Chemical Company datcd

Septernbcr 19,1997 [l99? Cap]." Section 2 of the 1997 CAP proposed a prrmp aod tcat remedy
to achieve containment ofcontaminants in the groundwat€r at thc site.

To ensure that the groundwater objective of Order 98-059 would be met" the Board requircd
Dow to makc all neccssary adjrstme,nts in its remedy as field information was developod.

Finding l2(a) required Dow to study the rearcdy during ttre startup pcriod to "waluate whcther
adjustments need to be made to achieve containment." Finding 13 provided tbat the rcrncdy

'!nay be rcvised based on the degree to which grorurdwater monitoring danonstates adeguate

containment and reduction of chemicd goundwater contamination during implementation of
Corrective Action." Finally, in recognition of the fact tbat significant time and remody
adjustment would be needed after the March 31, 2000 start-up deadline to achieve the
groundwater objectives of Order 98-059, Provision I I required Dow to submit quartaly rePorts

wtrictr describe the "corrcstive actions taken to improve performance" and nplans for upgrades or
changes in the next reporting period.'

During the final design stages of thehydraulic containment rernedy in t998 and i999, Dow's
consuftants discovered that the originally proposed purnp and treat rcmedy would not achieve

hydraulic containment of the contarninants in the groundwatcr rurder Dow's Pinsburg site.

Specificalln it was determined from additional field testing and revised modeling th* tbe_

hydraulic conductivity of ttre growrdwater was in fact much higher than carlier believcd. Dow

nltified Board staffoithis discovery. As a result, and consistcnt with Dow's obligations rurder

Order 98-059, Dow undertook to fiuther investigate, with the full knowlcdge of Board stafr,

altematives to the 1997 CAP. Ovcr the next 12 months, Dow's conzultants investigated and

regularlyreported to staffon all possible altematives. Dods investigation culminated in July

1999 with Dow's submission of a Supplementat and Revised Correctivc Action Plan (1999

SRCAP) which proposed enhanced in situ bioremodiation as the most feasible and effective

a-
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rc,credy dtcraativc to mect the grormdwater oontaminant containmat objoctivcs of Order 98-
059. If successful, enbanccd in situ bioremediation would not only contain the contaminanc in
the goundwater but would desuoy tbem in situ before they could migruc of tbc Property.

Because of the innovative nature of tbe biorernediation rcmedy proposal, Board statr
requested, and Dow funded, an independent tbird panybluc ribbon panel of distingpisbod
cxPerts to assess tbe potcotial for tbe rse of bioremdiation at Dods Pittsbrrg site. Thc
panel was madeup ofCatherineVogel, P.E. (SERDP/ESTCP Oeanup Proerdn Manager

- Arliagton VA.), James Tiedje, PhD. (Centcr for Migrobial Ecology, Mchigan State
Univcrstiy), Lcwis Semprini, Ph-D. @epartmeot ofCivil, Constnrction, and
Environmentat Engineering, Oregon State Unive6ity), and Mart Dolaq Pb.D.
@epartnrent of Civil, Constnrstion, and Environmental Enginecring Oregon Statc
Univcrsiry), all well known cxperts in the field of the biorccrediation of chc,roical
compowrds in groundwatcr. Theblueribbon panel rs?ort was submind to Board staff
and Dow on March 6, 2000. It confirmed that the proposed nin situ biorcrnodiation
approach has merit and is attractivc considering the technical difficultics utd the cost .

associated with tbe alternative approaches." Tbe rcport also raised a number of questi6ns
which could only be answered tluough further investigation and field testing during &e
start-up period.

Affer submission of the blue ribbon panel rspor! there was sirrply not cnough timc to
address the questions it raised and obtain Board staffapproval oftbe erfianccd in situ
bioremediation ranedy prior to the March 31, 2000 rcuredy start-up deadlinc. Tbrs, Dow
determined that irc only responsible oourse of actio& consistent with its obligations turder
Order 98-059, was to complete constnrction of the entranccd in situ bioremediation
ranedy, and submit its report to the Executive Officer on Marcb 31, 2000, ccrtiSing the
actions it had taken to comply with the ordcr. Dow did just that

In short" in March 2000, Dow found itself in a position whcre it could not, consistcnt with
all its obligations under Order 98-059, implement a pump and treat remedy *rat it was
convinced would not work. Dow, nevertlreless, acknowledges ttrat it did not obtain staff
approval of the final remedy prior to its implanentation and ttrus did not submit on
March 3t, 2000, a report acceptable to the Executive Offrcer, alttrough it submitted a full
report describing its implaaentation of the bioremediation rcrncdy. Since, receiving
notice of a violation last April, Dow has been working closely with Board staffto
develop the appropriate criteria for demonstating the effectiveness of entransod in sint
bioremediation at Dow's Pinsburg site.

Dow'l Comments on Violatioa No.2

Provision C.5 of Order 98-059 rcquired Dow to "submit a technical rcport documenting
closure of the Former Outfall Pond Arca [whidt oovers ovcr l5 acresJ acoording to rn
approved closure plann by Decanber 31, 1999. Dow acknowledges Out il failed to
zubmit the required report. Dow also respectfully submits that it did not ignorc its
obligations with regard to closure of the Formcr Outfall Pond.
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At the rime Onder 98-059 was approved in Jrure 1998, the find design fo'r ctosna of tbe
Former Outfall Pond was not yetknown. Thus, itwas atso not lnown iftbe final closrne
plan would require a Scction 404 wetland fiU pcfitrit from the U. S. Army Corps of
Enginecn. ID facq Provision C.4 of orderg8-059 rcquircd Dow to wduatc dl
reasonable closurc altcroatives and propose tbe most ippropriate one for approvat by tbc
Executive Officer by February 28, 1999.

As requirod, on Febnrary 2l,lggg,Dow submittd its final closure plan for approval by thc
Executive OfEccr. Do#s fnal closne plan recommendcd a syntbaic banicr and roil covcr
which would keep tbe pond as a walaod" On April 27,l999,Board staffnotifiod Dow ia
writing ttrat the selected altcrnative was rmacccptablc urd directd that a RCRA cap h uscd to
close the pond. This dscision triggered the requireurcnt that s Scstion 404 pcroit be obtaincd
&om the U. S. Army Corp of Englnecrs before any construction activity could oommencc. On
August 4,1999, Dow proposed a RCRA cap over the most impacted area of the pond. In
response Board staffrequested a RCRA cap over tbe eotire pond area. A final RCRA cap plao
was approved by Board staffin early Deccmber 1999. On October 28,l999,in anticipetiou of
that approval, Dow submitted its application for a Scction 4fi permit to the U.S. Army Corp of
Engineers. Thereafter, the Army Corps of Engineers took swcn and one half months, deryitc tbe
diligant efforts of Dow and Board staff, to approve DoW's permit applicatioo Thc Setion 4Ot
permit was issued on June 8, 2000. Corstruction of the cap and final closre of tbe Formcr
Outfall Pond commenced immediately thereafter on Juoe 10, 2000, and will be complad by
Decerabcr 3,2000.

Despite Dods efforts, delap in working out a final RCRA cap for the pond with Board staffand
the time taken to obtain the necessary fill pamits from the U. S. Army Corps of Enginecrs
caused the delay in implementation of the final closure plan for thc Formcr Ortfall Pond. As of
April 27,1999, and Board staffs rejection of Dow's original closure plan, it was effectively
impossible to close the pond by Deccmber 31, 1999, because there was simply insufficient time
to obtain a Section 4O4 permit and cornplae consruction before the fall rains began.

Concluslon:

Dow believes that it is important to its continuingrelationship wi$ the Board and Board staffto
resolve the ACL Complaint in the manner proposed by the Executive Officcr to tbe Board. Dow
also commits to the Board and its staffthat it will do evcrything in its power to avoid the
violation of Board orden in the future.

Very truly yours,

,44tQ-A7rW-- -4
Randy Fischback
Regulatory Affain Manager
Pittsburg, Cal i forni a Plant
The Dow Chcmical Company


