CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

Response to Comments

For Item No. 

Public Hearing 

on

East Bay Municipal Utility District

Special District No. 1

Water Pollution Control Plant

NPDES Permit Reissuance

Five comment letters have been received for the East Bay Municipal Utility District, Special District No. 1 Water Pollution Control Plant (EBMUD) Tentative Order.  Two comment letters were from U.S. EPA, one comment letter each from EBMUD, Bay Area Clean Water Agencies, and WaterKeepers Northern California.  The comments are responded to in the order they were received.  

1. Response to U.S. EPA Comment Letter dated May 24, 2001:

A. Water Quality Based Effluent Limits for copper and mercury have been incorporated into the Tentative Order.

Comment #1:
“The draft permit contains no Water Quality Based Effluent Limits (WQBEL) for copper, [and] mercury.”

Response #1:
Resolved.  Please see Tentative Order and Fact Sheet Addendum No. 1.

B. Compliance cannot be determined for dioxin because no minimum levels are defined in the State Implementation Policy.

Comment #2:
The draft permit contains no WQBEL for dioxin.  “For dioxin, we understand that effluent data indicate effluent concentrations less than the minimum levels defined in the State Implementation Policy (SIP).  Using SIP procedures, the effluent concentrations are interpreted as zero, so the effluent would be considered in compliance with any permit limitation.”

Response #2:
There are no minimum levels established in the SIP.  Therefore, compliance cannot be determined using the minimum level.  In such cases, the SIP and Basin Plan allow for a compliance schedule if the discharger provides satisfactory justification.  Please see Tentative Order, and Fact Sheet Addendum No. 2 for these justifications.

C. Final WQBELs for dieldrin, cyanide, bis (e-ethylhexyl) phthalate and 4,4-DDE are included in the Tentative Order

Comment #3:
Based on the SIP definition of minimum levels, EBMUD would be able to comply with any dieldrin permit limitation.  Therefore, a final WQBEL for dieldrin is necessary.

Response #3:
A final WQBEL is specified for dieldrin.  Please see Tentative Order and Fact Sheet Addendum No. 1.

Comment #4:
No final WQBEL are specified for cyanide.

Response #4:
The background data set was very limited as there was only six dissolved and six total data points that were all non detects (<1 ug/L) collected in 1993.  The non-detect value (<1 ug/L) is equivalent to the WQO (1 ug/L) and causes the dilution portion of the final effluent limit equation to be eliminated, thereby giving no dilution.  Therefore, a final WQBEL cannot be calculated for cyanide.  The SIP (2.2.2.B) allows for a compliance schedule of about two years to collect sufficient data with which to establish a WQBEL in the future.  We will add provisions to the Tentative Order to establish this requirement.

Comment #5:
No final WQBEL are specified for bis (2-ethyhexyl) phthalate.

Response #5:
A final WQBEL is specified for bis (2-ethylhexyl) phthalate.  Please see Tentative Order and Fact Sheet Addendum No. 1.

Comment #6:
No final WQBEL are specified for 4,4-DDE.

Response #6:
A final WQBEL is specified for 4,4-DDE.  Please see Tentative Order and Fact Sheet Addendum No. 1.

2. Response to U.S. EPA Comment Letter dated June 4, 2001:

A. Basin Plan allows for compliance schedule up to 10 years.

Comment #7:
“For WQBELs derived from CTR criteria, the compliance schedule can be no longer than 5 years.”

Response #7:
We will change the T.O. in response to this comment.  It will specify a 5-year schedule to end June 30, 2006, for WQBELs that are based on CTR criteria.  This is 5 years from the effective date of the permit which is July 1, 2001.  This includes copper.

Comment #8:
“All final WQBELs including those subject to the longer compliance schedule should be clearly referenced in the permit findings, unless an adequate showing has been made in the permit that indicates these limits are as stringent as necessary to comply with quality standards.”

Response #8:
If the compliance schedule exceeds the length of the permit, the SIP states that the final limits “shall be included in the permit findings.”  The final WQBEL are included in the findings by reference to the Fact Sheets.  The calculated WQBEL are contained in the Fact Sheet.  We believe this satisfies the SIP requirement.  Furthermore, calculated WQBELs may change in the future as a result of studies to be conducted so it serves little purpose to state them explicitly in the findings at this time.  These studies involve 1) developing site specific objectives for cyanide, copper and nickel, 2) improving detection limits for chlorinated organics, and 3) collecting data to fill in data gaps for some pollutants in the ambient background.  These are all variables in the formula for calculating WQBEL pursuant to the SIP.

3. Response to East Bay Municipal Utility District Letter dated June 05, 2001:

A. Interim mass limit for Mercury, a 303(d)-listed, bioaccumulative pollutants is consistent with applicable law.

Comment #9:
“Replace Proposed Mercury Interim mass Limit with Interim Concentration and Design Flow Based Mass limit or Interim Mass Goal and Insert Proposed Pollution Prevention Language into Permit Provisions.

Response #9:
State Board Order 2001-06 concluded that “interim, performance-based mass limits for a pollutant under a compliance schedule to achieve the applicable water quality standard for the pollutant are authorized under the Clean Water Act and state law” (page 26).  Furthermore, “If a compliance schedule [which is discretionary] is allowed, it is entirely appropriate for the permit to include interim, performance-based mass limits to preserve the status quo and prevent further water quality degradation until the water quality standard is achieved”.  While State Board Order 2001-06 concerned an industrial discharger, there is nothing in the applicable underlying law that would mandate a different standard for POTWs.  The requirements governing NPDES permits apply equally to both industrial or POTWs dischargers.  The federal regulations reinforce this point by specifically noting when a particular provision applies only to, or not at all to, POTWs.  (See, e.g., 40 CFR §§ 122.42(b) and 122.44(j).)

Mass limit is imposed on mercury in this permit because this bioaccumulative pollutant is identified as causing impairment to the beneficial uses of Central San Francisco Bay.  Mass limits are not only consistent with the Clean Water Act (CWA), mass-based limitations have long been mandated by the CWA
.  Regarding the imposition of interim mass limits prior to implementation of TMDLs, interim measures are necessary, especially for bioaccumulative pollutants, as an initial step toward trying to ensure that mass loading of these impairing pollutants, at the very least, does not increase.  Mass loading is the critical measurement for bioaccumulative impairing pollutants because the impairment is due to fish tissue exceedances, as opposed to water column concentration exceedances; therefore, controlling influxes of grams of mercury from all sources, including POTWs, into the impaired waterbody is the important measurement.  It is true that standards are not being met; but TMDLs are in the process of being developed.  The interim performance-based (technology-based) limits, both concentration and mass, are a short-term measure designed to, at least, prevent further degradation of the waterbody during the process of TMDL development and implementation.  

Federal Anti-degradation policy “prohibits any action that would lower water quality below that necessary to maintain and protect existing uses… In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR 131.10 and other pertinent regulations must be satisfied”. (Guidance on Implementing the Anti-degradation Provisions of 40 CFR 131.12, U.S. EPA, Region 9.)  Instituting mass limits in this permit was designed to comply with federal and State Anti-degradation policy.

Since there is a valid interim mass limit, an interim mass goal is not necessary.  Please see the following responses for discussions related to design flow based mass limit, and pollution prevention language

Comment #10:
“The District is concerned that mass limits will have the potential to curtail growth in the service area if future permit limits are calculated using assumptions similar to those used in this permit.”

Response #10:
One of the main fears that many POTWs in the region are expressing in regard to mass limits is that they will restrict growth, while doing little to decrease pollutant loading.  This concern by dischargers, however, should be tempered by the fact that (1) these are interim limits only, which will be replaced by the individually assigned Waste Load Allocations (WLAs) derived from Total Maximum Daily Loads (TMDLs), and (2) they are derived from very generous definitions of current performance, based on upper percentiles of performance, which do allow increases in growth, particularly when combined with extra efforts to reduce loading through increased reclamation, pollution prevention, water conservation, inflow and infiltration (I/I) reduction and mass offsets. 

Comment #11:
“…inclusion of performance based mass limits in its permit…unfairly penalize the District for its prior successful efforts in reducing mercury concentrations.”

Response #11:
The proposed performance based mass limit does not unfairly penalize the District.  The performance based mass limit for mercury is derived from very generous definitions of current performance, based on upper percentiles of performance.  In fact, the current mercury mass loading limit of 1 kg/month is fairly close to the 1.2 kg/month value calculated using the proposed facility type based interim concentration and plant dry weather design flow.

Comment #12:
“The District also is concerned that mass limits calculated using annual versus dry weather flows might be construed as indirect I/I regulation.  I/I is problematic in calculating mass limits because the limits become a function of whatever rainfall and resultant wet weather flows happened to occur in the three years used in the calculations, and on the relative amount of I/I occurring in a given collection system.  This can lead to inequitable enforcement because “leaky” systems and systems intentionally designed to convey and treat higher levels of I/I (to minimize overflows) ostensibly could be awarded higher mass limits than “tighter” systems.”

Response #12:
The intent of the interim mass limit is to keep the Discharger at current performance levels and not to regulate I/I.  This interim mass limit will be supercede by the TMDL in the future.  In addition, POTWs in the Region are required to conduct I/I studies and correct any excessive I/I independent of the existence of the mass limit.

Comment# 13:
“If mercury mass limits remain in the permit, allowance needs to be made for extreme wet weather flow conditions.  The following Language would then be requested to be added to the end of Effluent Limitation C.1.a: “The Board will take into account the occurrence of extended extreme wet weather flow conditions when evaluating enforcement actions for exceedance of these limits.”

Response #13:
Comment noted.  The Tentative Order is revised accordingly.

Comment #14:
“The District is concerned by the change in the Addendum to the TO where in addition to the standard permit “reopener” clause contained in Provision 23, Board staff have added new language signaling their apparent desire to recalculate the various interim limits in a new footnote (5) to the Effluent Limitations C.2 Toxic Substances table stating:  “(5) This interim limit shall remain in effect no longer than March 31, 2010.  However, during the next permit reissuance, Board staff may re-evaluate the interim limits.”  While the footnote specifically refers to concentration limits, it is difficult to believe that when the mercury interim effluent concentration limit is re-evaluated that the mercury mass limit would not be similarly re-evaluated.”

Response #14:
The footnote was intended as a place holder and was for concentration based effluent limit only.  The mercury interim limit is based on a statistical analysis of pooled low-detection-limit (ultraclean) mercury data from selected municipal dischargers.  Because the dischargers began using ultraclean mercury sampling techniques in January 2000, only one year’s ultracledan data were available for this analysis.  It is the staff’s intention to re-evaluate this interim limit in the future, when more ultraclean mercury data are available.

Comment #15:
“RWQCB staff have indicated their intent to issue 13267 letters requesting further pollution prevention actions to those NPDES permittees that have submitted Infeasibility Studies and are currently on the June 2001 Board agenda.  The District respectfully requests that any such action be coordinated through the BAPPG on a regional basis rather than on a discharger by discharger basis.”

Response #15:
Staff will make every effort to coordinate further pollution prevention actions with the BAPPG.

B. Effluent Limitations for 4,4-DDE and Dieldrin are consistent with the State Implementation Policy

Comment #16:
“Delete Effluent Limitations for DDE and Dieldrin or Reclassify as Effluent Goals and Insert Proposed Effluent and Background Receiving Water Monitoring, and Analytical Method Development Language into Permit Provisions.”

Response #16:
Staff believes that the effluent limitations for 4.4-DDE and dieldrin are consistent with the SIP.  Therefore, an effluent goal is unnecessary.

Comment #17:
“The proposed DDE/dieldrin limitations were arguably triggered by ambient water sampling showing values greater than the Water Quality Objective (WQO) in the RPA calculation.  In reviewing the RMP data from 1993-1999 used for the RPA calculation, only one data point (of eighteen) for 4,4-DDE was above the WQO and only three were over the WQO for dieldrin...”

Response #17:
RWQCB staff feel strongly that the ambient background data set that triggers reasonable potential and the application of a Water Quality-Based Effluent Limitation (WQBEL) for Dieldrin and 4,4-DDE for EBMUD is a valid and representative group of samples.  For organic constituents, staff referenced the Regional Monitoring Program data from 1993-1998 at the Yerba Buena Island station.  The scope of the RMP was formed out of a set of meetings with various representatives of regulatory, discharger, and local interests all present.  The sampling and analysis results and corresponding annual reports (1993 – present) were peer reviewed, and the data deemed to be acceptable for publication and use in risk analysis. Furthermore, it is staff’s professional opinion that the ambient background data points that exceed the water quality criteria from the CTR for Dieldrin and 4,4-DDE, are not outliers, as they fall under the normal projected data distribution plot.  Staff feel confident that for the above reasons the ambient background data set for Dieldrin and 4,4-DDE do not qualify as being “ . . . inappropriate or insufficient for use in implementing this Policy”.  (State Implementation Policy, May 2000, Section 1.2)  Additionally, ambient background values for Dieldrin collected locally at other RMP stations also exceed CTR criteria.  This demonstrates that there is no more assimilative capacity for at least Dieldrin at more than one location in San Francisco Bay.

In conclusion, with regards to the validity of the background set, staff feel strongly that the peer-reviewed RMP-collected ambient data set are robust enough for risk assessment decisions related to reasonable potential and the placement of effluent limits.

Comment #18:
“It appears to be an ill founded and arbitrary interpretation of the SIP to assert that given the same receiving water data, one discharger (SASM) with no measured effluent quality data for these legacy constituents can be found to have RP but to not require effluent limits, whereas dischargers such as the District with actual data showing nondetectable concentrations, are cast as posing more of a threat to cause or contribute to an exceedance of WQOs by the decision to impose effluent limitations.  The argument that the SASM case is different because it is not possible to calculate effluent limits without effluent data defies logic.”

Response #18:
Section 1.3 of the SIP prescribes the methods in which staff must use to determine reasonable potential.  In this case, staff agrees that the methods prescribed in the SIP are illogical.  However, this Tentative Order is not the right forum for correcting oversights of the SIP.

Comment #19:
Step 8 of the SIP RPA (Section 1.3) and SIP Section 2.2.2 provide the RWQCB with the direction, to establish monitoring in lieu of Water Quality Based Effluent Limits (WQBELs) in circumstances such as the above, when it is impossible to evaluate compliance with a WQO 100 times lower than the ML.

Response #19:
A correct interpretation of the SIP, Section 1.3-Determination of Priority Pollutants Requiring Water Quality-Based Effluent Limitations-does not allow one to proceed with step 8 of the section for Dieldrin and 4,4-DDE for EBMUD.  Step 8 of this section allows monitoring in lieu of the application of a WQBEL if, “all reported detection limits of the pollutant in the effluent are greater than or equal to the C value”.  Previous to Step 8, Step 6 of Section 1.3, states:

“ . . . If the B is greater than the C, an effluent limitation is required and the analysis for the subject pollutant is complete.  If the B is less than or equal to the C, proceed with Step 7”

It is implied according to the last sentence, that if B is greater than C (as in the case of Dieldrin and 4,4-DDE for EBMUD) one does not proceed with Step 7, and thus step 8 of the section.  Therefore, staff concludes that the SIP does not allow for the substitution of monitoring for the application of a WQBEL.  

Finally, the above SIP-based approach is consistent with the conclusions of the TOSCO remand (State Board Order 2001-06), which require the application of an effluent limitation for constituents where the ambient background detectable data are above established risk criteria.

C. Interim Limitation dioxin is consistent with applicable laws.

Comment #20:
“Delete Proposed Dioxin Interim Concentration Limit or Reclassify as Effluent Goal.”

Response #20:
We believe the finding of reasonable potential for dioxins and furans is appropriate.  While we agree with the District on many of the points they made regarding the questionable nature of the available discharge data, the reasonable determination was not made based solely on the that data.  It was made based on a weight of evidence approach that included other information, which is Step 7 in Section 1.3 of the SIP.  We believe this is explained in the findings and regret if it is not clear.  These other information include literature information regarding sources of dioxins and furans in domestic wastes (ex. human feces, food wastes, toilet paper, laundry gray water), data from EBMUD showing dioxins in its influent, and data from EBMUD showing dioxins in its sludge.  On top of this are the discharge data showing estimated values of dioxins at levels 1000 times greater than the water quality objective.

Comment # 21:
none of the reported values can be deemed to be detectable.  It is not “reasonable” to assume that the estimated values below the lowest point on the calibration curve represented actual concentrations when it is just as likely that the estimated values were due to instrument noise, matrix interference, or other factors.  The statement in Finding 40.b.iv.C that the congener profiles of the estimated values do not match profiles from other secondary treatment plants gives further credence to the case that instrument signals from below the LMCL reported as estimated values were more likely due to instrument noise and/or matrix interference or some other confounding factor. 

Response #21:
Staff disagrees with the Discharger’s interpretation of detectable.  The qualified data used in determining reasonable potential means that the specific congeners are detected but the detected value is estimated.  This interpretation is based on the lab sheets submitted to the staff by EBMUD.  

Comment #22:
“In numerous existing permits in the San Francisco Bay region, effluent limits were placed as a result of either the 1994 Enclosed Bays and Estuaries Plan or versions of the San Francisco Bay Plan which were based on that plan. Where existing effluent limits were derived from either the remanded 1994 Enclosed Bays and Estuaries Plan or a remanded version of the San Francisco Basin Plan, these limits have no legal standing and should not be used in the manner outlined in the SIP. Directives from the SWRCB Office of Chief Counsel issued in the wake of the EBEP remand and actions on the South Bay NPDES permits to remove effluent limits based on the EBEP and associated Basin Plans strongly support this position.  

The presumption in the SIP is that the existing effluent limits were legally established. Where that legal foundation clearly does not exist, the Regional Board should document this fact and, for the purposes of the SIP requirements, treat those limits as if they did not exist.

Response #22:
In 1994, effluent limitations in EBMUD’s NPDES permit were based on the Basin Plan, USEPA water quality criteria (Quality Criteria for Water, EPA 440/5-86-001, 1986; Gold Book), applicable Federal Regulations (40 CFR Parts 122 and 131), and best professional judgement.  Because EBMUD did not request that their permit be amended to remove the limits, these limits remained intact until this permit is reissued.  They were valid limits, therefore, anti-backsliding considerations are required when setting effluent limitations for this permit reissuance.  

Comment #23:
“Numerous references are made in the … permit and Fact Sheet regarding the use of narrative objectives to evaluate reasonable potential and calculate effluent limitations. Reference is also made to the use of the narrative objective to establish the finding of impairment for mercury and other bioaccumulative pollutants. We request that this language be removed from the permit and, in a broader sense, that the Board refrain from these approaches in its ongoing regulatory program.

We have consistently maintained that the use of the narrative toxicity objective in such cases is improper and inconsistent with the stipulated procedures for setting and implementing water quality objectives in California as contained in the California Water Code. We believe our position on this matter is supported by the basic findings of the 1994 Court judgment that invalidated the Enclosed Bays and Estuaries Plan and the recent NPDES permit decision in the case of the City of Los Angeles vs. SWRCB. It is our position that the use of the narrative objective in NPDES permitting decisions requires a variety of procedural elements which are missing in the … permit and in other permits issued by the Board. These elements include a complete analysis of the factors contained in Section 13000 of the Water Code, specifically Sections 13241 and 13242. It is also our position that the Clean Water Act and USEPA regulations require the Board to adopt and follow a clear procedure for the translation of narrative water quality objectives to numeric objectives. This has not been done to date and represents a serious legal deficiency in the approach taken in … [this] permit and others. We view the approach described in the …[this] permit and others as an obvious “end run” around the established state and federal processes for developing and implementing water quality objectives which must be halted.”

Response #23:
Water Code section 13241 was designed for establishing objectives for inclusion into water quality control plans (Basin Plans), and through section 13263, for establishing limitations in permits where objectives were still lacking in many Basin Plans during the early days of the program.  Section 13263 is construed to apply now only where the limitation imposed is outside the scope of the Basin Plan.  (See, e.g., Hampson v. Superior Court (1977) 67 Cal.App.3d 472, 481; City of Palo Alto, WQ 94-8; Pacific Gas & Electric, WQ 77-10; and Rancho Caballero, WQ 73-4.)   When a discharger’s effluent has reasonable potential for a certain pollutant, the Board is required to use promulgated water quality standards when objectives in Basin Plans are absent, or the best information available, so there is no legal requirement for the Board to conduct an economic analysis.

For these reasons, the considerations in 13241 were not necessary when reissuing this permit.  If the discharger had provided economic information to staff during the several months of permit writing negotiations, then staff would definitely have considered this information.  However, no such economic information was provided at that time or any time since

Other Comments

Comment #24:
“The District provides the following comments to clarify the record regarding bis (2-ethylhexyl) phthalate. First, the District requests that either the wording in Finding 41 be changed or supporting documentation provided for the conclusory statement that: “the heavy usage of plastics could be causing widespread pollution and environmental damage as these phthalates slowly leach or migrate from plastics.”  The District is not aware of any documented evidence of “widespread pollution and environmental damage” in the Bay due to phthalates.”

Response #24:
Staff deleted the quotation from the Tentative Order.

Comment #25:
“Clarify Intent of Provision 16 Background Receiving Water Study and Include Commitment to Participate in Developing Improved Analytical Methodologies.

The District requests that Provision 16 wording be modified to specifically designate the Yerba Buena Island and Richardson Bay stations as the representative RMP background stations for purposes of this study.  The language is otherwise ambiguous and could be misconstrued during review and approval of the required workplan as requiring monitoring at unspecified additional sites throughout the Bay given the reference to “waters upstream from the facility”. (Both in Finding 60 and in the introductory paragraph in Provision 16.) 

The District also requests that language be inserted in Provision 16 acknowledging that coordination through the RMP is the most appropriate mechanism for the generation of this data.  It would not be an effective use of agency resources for the individual dischargers and potentially multiple laboratories to be generating data and resultant reports separately.  The District, through BACWA is in the process of requesting that the RMP, analyze samples from the scheduled August 2001 sampling event for the full suite of CTR constituents. 

The District requests that the first three introductory sentences of Provision 16 be deleted and replaced with the following:  

“The discharger shall obtain additional data on receiving water quality at the currently designated RMP background monitoring stations, Yerba Buena Island and Richardson Bay.  This information is required to be able to perform RPAs for all CTR constituents and calculate effluent limitation per the SIP.  It is the Board’s intent that data and reports be generated in a cooperative effort through the Regional Monitoring Program.”  

For consistency, the District also requests that the first sentence of Provision 16.a be modified to read:  “Submit a proposed sampling plan, acceptable to the Executive Officer, to sample at the currently designated RMP background monitoring stations, Yerba Buena Island and Richardson Bay.” 

Furthermore, as noted earlier in these comments, the District is committed to helping improve the state of the art in reducing analytical detection limits.  The District supports inclusion of language in the introduction to Provision 16 to the effect that:  “The District will participate in a coordinated regional effort to help further develop, and as needed to help obtain EPA approval of, improved/alternative analytical methodologies that would better provide the capability to reliably and accurately measure ambient and effluent concentrations of California Toxics Rule (CTR) constituents at or below their respective WQOs.”

Response #25:
Staff appreciates EBMUD’s willingness to participate in a coordinated regional effort.  The wording in Provision is such that EBMUD has the option to participate in the Regional Monitoring Program shall it choose too.  By not specifying a particular station, the intent is to allow EBMUD and other RMP participants to have the option of choosing another monitoring station in the event that other sampling location and stations would be more representative of the receiving water quality.

Comment #26:
“… the District is seriously troubled by the vague and technically contradictory language contained in the referenced Provision 13.  The District is particularly concerned about the open-ended “trigger” for initiating a pollution minimization program; namely that a constituent have an effluent limitation, that there be unspecified “evidence” of it being present in the effluent above the limit, that some type of sample result below the ML is reported.  The District appreciates Board staff’s effort to include language specifying an Executive Officer approval step before being required to initiate an otherwise “triggered” PMP. However, the District remains concerned about the open-ended nature of this overall Provision. …”

Response #26:
The Pollutant Minimization Program (PMP) is required by the SIP.  Staff retooled the language to include approval from the Executive Officer before the Discharger has to conduct a PMP in response to the discharger community’s concerns.  This language was developed with assistance from the discharger community.

Comment #27:
“If DDE and dieldrin effluent limits are retained in this permit, the District could be triggered into developing a PMP for these legacy pollutants for which there are no known control measures outside of possibly public outreach and education efforts.”

Response #27:
Discharger will not have to conduct a PMP for 4,4-DDE and dieldrin unless the Executive Officer finds that a such PMP is warranted.

Comment #28:
“The District does not believe that the fundamental technical flaws, and the potential for abuse of discretion contained in these above sections of Provision 13 can be remedied by simple word crafting.  Until detailed technical and policy guidance is provided on how “evidence” is to be defined, how signals below the lowest point on the calibration curve are to be quantified and to be interpreted, these sections should be deleted.”

Response #28:
Even if staff deleted it from the Tentative Order, this requirement still exists in the SIP.  The Discharger will still have to comply with it.

Comment #29:
“Delete Provision 10 Requirements for Accelerated Monitoring and Source Identification and Reduction Investigations for Detection Limited Pollutants.”
“This requirement could trigger an unpredictable number of additional sampling events and potentially fruitless source identification and control studies for constituents that may be detected sporadically and not necessarily at levels of concern.  This Provision is tantamount to the Board making a finding of Reasonable Potential based on one new datapoint, without conducting a full RPA per Sections 1.2 and 1.3 of the SIP.

The District is already required to promptly submit all toxics monitoring results to the Board and to collecting samples twice per year for all CTR constituents specified in the SMP Table 1.  It was agreed that that level of monitoring was adequate and appropriate to develop additional data so as to be able to more fully characterize effluent quality and to conduct RPAs and as needed establish new effluent limits.  These proposed Provision 10 requirements would conflict with the SMP requirements.”

Response #29:
Deleted as requested.

Comment #30:
“Delete Provision 15 Mercury Mass Loading Reduction Study and Schedule.
This proposed study, as outlined in Provision 15, is redundant with the Pollutant Minimization/Pollution Prevention requirements specified in Provision 10.  The District has already addressed and will continue to address mercury in its source control/pollution prevention program (PPP).  The District’s activities have been documented in its annual and semi-annual pollution prevention reports to the Board and most recently in its May 23, 2001 Infeasibility Study report.  These PPP activities combined with consistent WWTP performance have been successful in maintaining consistent compliance with mercury effluent limits.”

Response #30:
In evaluating EBMUD’s past Mercury Pollution Prevention Program efforts, staff noted that EBMUD’s program can be improved.  This provision is to encourage the discharger to improve it existing program and evaluating other sources and load reduction options such as water recycling.

Comment #31:
“Incorporate Corrected MLs into Self-Monitoring Program Table 2.” 

Response #31:
Changes made as requested.

Comment #32:
“Delete Provision 14. Special Study.”

Response #32:
This special study for dioxin is required by the SIP.

Comment #33:
“Add the following sentence to the end of Finding 7, “Based on a study conducted by the discharger, the outfall achieves a worst case initial dilution greater than 15:1 and a typical initial dilution of 45:1.”

Response #33:
Changes made as requested.

Comment #34:
“Delete the following sentence from Section B.2.b [Chronic Toxicity, Test Species and Methods in the Effluent Limitations Section]; “At the time of this permit adoption, the approved species is mytilus sp.

Specifying the approved species in the permit sets up a situation where a change to the species requires Board approval.  The District is in agreement with the Regional Board on the appropriateness of using mytilus sp. for chronic toxicity testing but it is unnecessary to specify the species in the permit as the permit specifically requires that the species used is subject to the approval of the Executive Officer.”

Response #34:
This is only a factual statement that says EBMUD is currently using mytilus sp.

Comment #35:
“Delete Provisions 17c, 18c and 19 requiring the Discharger to submit a report to the Regional Board describing the status of O&M Manual and Contingency Plan review and updating and specifying the due dates for these submittals.

The permit makes clear that the Discharge is required to annually review and update as necessary the plant O&M manual and Contingency Plan.  The District has a vested self-interest in maintaining up to date manuals and plans and has always complied with this requirement.  The O&M manual and Contingency Plan are available at any time for review by the Regional Board.  The requirement is unnecessary.”

Response #35:
The intent of these requirements is to inform the Board staff of current operation and management conditions and procedures at the facility.  An one page annual update for both the O&M and Contingency Plan should not be overly burdensome for the Discharger.

Comment #36:
“Delete temperature, dissolved oxygen, sulfides, and unionized ammonia from Table 1 of Part B, Self Monitoring Program (SMP).”

Response #36:
Changes made as requested.

Comment #37:
“Change definition of C-24 from “composite sample, 24 hours” to “composite of samples collected over a 24-hour period” and change definition of C-X from “composite sample, X hours” to “composite of samples collected over an X-hour period” in Legend for Table 1 of SMP.”

Response #37:
Changes made as requested.

Comment #38:
“Change language in Section III.C of SMP to be consistent with EPA 1664 methodology for solid phase extraction of oil and grease samples:

Solid phase extraction is an allowable technique under EPA 1664 methodology and is the method used by the District.  The solid phase extraction equipment for analysis of samples for oil and grease used by the District does not allow compositing of grab samples.  Instead, the District proposes to analyze the grabs individually and calculate a flow-weighted composite average of the results.  The District proposes the following revised language: 

“Each Oil & Grease sample event shall consist of a flow weighted average of three grab samples taken at equal intervals during the sampling date with each grab sample being collected in a glass container.  Each sample container shall be rinsed and the rinsate incorporated into the sample for extraction and analysis.”

Response #38:
Changes made as requested.

Comment #39:
“Change routine monitoring frequency in Section III.F of SMP from quarterly to semi-annually.  In same section, change accelerated monitoring frequency from monthly to quarterly.

This correction makes monitoring frequency for routine and accelerated chronic toxicity monitoring consistent throughout the permit.  The current language is an oversight.  The most recent edit simply failed to capture the change.”

Response #39:
Changes made as requested.

Comment #40:
“Typos in Sections VI.C 1, 2 & 5 of SMP:  the word “flows” in first sentence of each section should be “follows”.”

Response #40:
Changes made as requested.

Comment #41:
“Revise Section VI.C.3 as follows:

“Section C.2.a of Part A shall be modified as follows:

Composite samples of effluent as required in Table 1 of Part B shall be collected on days coincident with influent composite sampling as required in Table 1 of Part B unless otherwise stipulated.  If additional influent or effluent sampling beyond that required in Table 1 of Part B is done voluntarily or to fulfill any requirements in this permit other than those specified in Table 1 or Part B, corresponding collection of effluent or influent samples is not required by this section. At least one sampling day in each seven shall reflect one day of weekend discharge, one day of peak loading and during major unit operation shutdown or startup.  The Executive Officer may approve an alternative sampling plan if it is demonstrated to be representative of plant discharge flow and in compliance with all other requirements of this permit. to the EO’s satisfaction.”

Response #41:
Changes made as requested.

Comment #42:
“Insert the following text between existing Sections VI.C.6 and VI.C.7 (to form a new Section VI.C.7):

Section C.2.g of Part A, second sentence, shall be modified as follows:

If the analyzer indicates an exceedance of the permit limit for chlorine residual, and the analyzer reading is determined to be accurate, grab samples shall be collected at least every 30 minutes until compliance is achieved.”

Response #42:
Staff does not believe this modification is necessary.

Comment #43:
“Insert the text “and G.1” into existing Section VI.C.7 so that the paragraph reads; “When a bypass as defined in Section A.13 and G.1 of Part D, Standard Provisions and Reporting Requirements and notwithstanding the allowable wet weather discharges described in Finding 9 and Prohibition 4 of the permit occurs, composite samples shall be collected on a daily basis for conventional pollutants at all affected discharge points which have effluent daily maximum limits for the duration of the bypass.”

Response: #43:
Changes made as requested.

Comment #44:
“Modify last sentence of existing Section VI.C.19.e to read as follows; 

“Data for these parameters, and relevant discussions of any observed violations, shall be included in the next SMR due after results are available.”

Response: #44:
Changes made as requested.

Comment #45:
Revise the Toxic Substances table in the Effluent Limitations section as follows:

a. Add a column to the Toxic Substances table in the Effluent Limitations section specifying the ML for each constituent for which an ML is specified in the SIP.  This would be the actual ML used for compliance determinations, incorporating any calculations specified in the SIP.  The change is requested for clarity since some of the nuances of ML determination are not readily apparent or comprehensible from looking at the ML table in Appendix 4 of the SIP and MLs are key to compliance determinations. 

b. Add a footnote (5 in the table below) to reference the SIP ML table for constituents that do not involve a multiplier in determining the actual ML to be used for compliance determinations.

c. Add a footnote (6 in the table below) to clarify how compliance is determined (i.e., based on both the effluent limit and the ML).

Response #45:
Item a and b are not incorporated because the ML is clearly reflect in Table 2 of the SMP along with its associated multipliers.  Item c is incorporated into the Tentative Order as footnote number 7.

Comment #46:
“Add text to Footnote (4) of Toxic Substances table in the Effluent Limitations section to indicate how the TCDD Equivalents are calculated.”

Response #46:
This request is redundant because the calculation method is described both in Footnote (4) and Section III.G of the SMP.

Comment #47:
Revise first sentence of footnote e of Table 2 in the SMP to read:

“e.)
Use ultra clean sampling to the maximum extent practicable and analytical methods for mercury monitoring per 13267 letter issued to Discharger.”

Response #47:
Changes made as requested.

Comment #48:
Insert the following proposed language as Footnote k to Table 2 in the SMP.

“k.)
Under EPA recommended GC conditions (Method 625) the analyte, 1,2-diphenylhydrazine is converted in varying degrees to azobenzene and breakdown products.  The analysis for azobenzene in lieu of 1,2-diphenylhydrazine will be permitted as a surrogate for ML compliance purposes as long as the azobenzene detection limit is equal to or less than 1 ug/L.”

40 CFR 122.21 Table II lists 1,2-diphenylhydrazine followed by “as azobenzene” in parentheses indicating concurrence with azobenzene as an acceptable surrogate for 1,2-diphenylhydrazine.  Since detection of azobenzene is an acceptable indicator of the presence of 1,2-diphenylhydrazine and 1,2-diphenylhydrazine cannot be identified by the normal EPA 625 method without another separate analytical run tuned specifically to identify 1,2-diphenylhydrazine, it is reasonable and practical to make this substitution.
Response #48:
The CTR specifically established Water Quality Objective for 1,2-diphenylhydrazine.  It is unclear how to translate azobenzene detection to 1,2-diphenylhydrazine.  In addition, the Discharger only has to screen for 1,2-diphenylhydrazine twice a year.  Therefore, staff believes that specific test for 1,2-diphenylhydrazine is warranted.

4. Response Northern California WaterKeeper Letter dated June 04(5), 2001:

General Comments:

Comment #49:
“[The Tentative Order] Illegally extends compliance beyond the statutory deadline of July 1, 1977.”
Response #49:  
The compliance schedules in the T.O. are in accordance with the Basin Plan, CTR, and SIP.  Sections 303(e)(3)(A) and (F) of the Clean Water Act authorize states to allow compliance schedules for standards adopted or revised after July 1, 1977.  (65 Fed. Reg. 31682, 31703; In the Matter of Star-Kist Caribe, Inc. 3 E.A.D. 172 (NPDES Appeal No. 88-5) April 16, 1990; see also the Great Lakes Guidance, 40 CFR Part 132, Appendix F, Procedure 9.)  

Comment #50:
“[The Tentative Order] Authorizes schedules of compliance that are inconsistent with the Clean Water Act.”
Response #50:
The compliance schedules in the T.O. are in accordance with the Clean Water Act, Basin Plan, CTR, and SIP.  

Comment #51:
“[The Tentative Order] Authorizes compliance schedules that extend beyond five years which violate the legally mandated five-year term for NPDES permits.”

Response #51:
The proposed term of the permit is not contingent upon the compliance schedules within it.  However, we should point out that the T.O. will be changed to shorten to 5 years the schedules of those pollutants based on CTR criteria.  For pollutants based on the objectives in the Basin Plan, the schedule in the T.O. remains at 10 years because the Basin Plan provides for 10-year compliance schedules.

Comment #52:
“[The Tentative Order] Allows “Interim” limits which are not authorized by the Clean Water Act, will not result in compliance with water quality standards, and will not protect the public’s right to meaningfully comment on a permit.”

Response #52:
Interim limits are authorized by Section 2.2.1 of the SIP. Where there are new and more stringent water quality based effluent limits, interim limits are allowed if the discharger can demonstrate that it is infeasible to comply with the new limits.  These interim limits are based on current performance and will not allow pollutant discharges to increase.  Source control will be required as a condition for the interim limits and their associated compliance schedules to further reduce pollutants discharges until total maximum daily loads are established.  We do not agree that the public’s right to comment is impacted in anyway by this. The public is welcome and encouraged to comment during the next permit re-issuance in 5 years.  The TMDL process in the mean time is open and we welcome public participation.  We would also welcome public comment on development of the source control requirements. 

Comment #53:
“[The Tentative Order] Allows Detection Levels in place of legally required water quality based effluent limits.”

Response #53:
The T.O. specifies compliance determination at the analytical minimum levels in accordance with the SIP.  We recognize the commenter’s right to disagree with this provision of the SIP. 

A. The Permit Does not Circumvent Compliance with Dioxin by Not Specifying Minimum Levels.

Comment #54:
“WaterKeepers objects to permit’s failure to include minimum levels for measuring compliance with the dioxin limit included in the permit.  

The federal regulations require that monitoring must be sufficient to enforce the permit.  ’To assure compliance with permit limitations,’ the monitoring requirements must monitor ’the mass (or other measurement specified in the permit) for each pollutant limited in the permit.’ 40 CFR § 122.44(i).  The permit findings indicate that the discharger’s current monitoring does not produce data that may be used for compliance purposes.  Permit Addendum 2, Finding 40.  Without monitoring requirements that will result in data which can be used to measure compliance or minimum levels that can be used as enforceable substitute, there is no means for the Board to enforce the permit’s dioxin limit.  Please explain how this permit will ’assure compliance’ with the dioxin limit as required by the federal rules.

The SIP requires that the Board establish an ML for those pollutants for which an ML is not provided in Appendix 4 of SIP.  SIP at 24.  How is the permit’s failure to provide an ML(s) for dioxin consistent with 2.4.3 of the SIP?  Please explain.”

Response #54:
There is very little new information available on laboratory performance with new and improved analytical methods to Regional Board staff now that was unavailable a year ago when the State Board chose not to establish minimum levels for dioxins and furans in the SIP.  However, staff will continue to actively work and consult with State Board staff and the discharger to determine appropriate MLs for all these compounds pursuant to the SIP.  Should the MLs become adopted, it will be incorporated into the permit.

B. Compliance Schedules in this permit are consistent with applicable law

Comment #55:
“Compliance schedules may not be issued after statutory deadlines.”

Response #55:
Compliance schedules are allowed in both the CTR, SIP and Basin Plan to comply with new standards or objectives. The SIP and the Basin Plan allows for compliance schedules when a discharger can demonstrate that it is infeasible for the discharger to achieve immediate compliance with a more stringent effluent limitation based on new standards or objectives.

Comment #56:
“Staff’s interpretation of the SIP in determining compliance infeasibility is inappropriate.”

Response #56:
We respectfully disagree with the commenter’s interpretation on this issue.  We also disagree with the comment that “final limits have been promulgated for years [for] … mercury, cyanide and copper.”

Both the SIP and the Basin Plan are clear in stating that the feasibility to comply with final effluent limits is determined by current treatment plant performance and not on some future performance implied by the commenter.  While we respect the commenter’s unique opinion in this regard, following the commenter’s reasoning would lead to no circumstance under which compliance schedules would ever be granted.  There is a practical reason and logic behind compliance schedules.  It is to allow time to implement future source control measures to reduce discharge levels to meet the new limits.

Concerning mercury, cyanide and copper, implementation of the CTR and SIP will result in more stringent final limits than the limits in the current permit.  While the discharger can comply these current limits, they cannot comply with the new limits so a compliance schedule is warranted and justified by the discharger’s May 23, 2001, analysis.

Comment #57:
“Compliance schedules may not be issued if compliance is feasible.”  WaterKeeper further questions whether Regional Board staff’s determination of infeasibility is appropriate.

Response #57:
The Addendum to the Fact Sheet documents staff’s conclusions regarding the May 23, 2001, feasibility analysis provided by the discharger.  In essence, staff concluded that all four conditions necessary for a compliance schedule were satisfied.  

Comment #58:
Compliance with final limits for mercury appears to be feasible.

Response #58:
The final WQBEL for mercury is 25 ng/L.  EBMUD discharge on average of 52 ng/L and has detected as high as 430 ng/L.  Clearly, EBMUD cannot meet the final WQBEL.  Furthermore, as described in the May 23, 2001, analysis, EBMUD has implemented various mercury reduction measures through its pretreatment and pollution prevention programs.  These include permit and enforcement of industry sources, education of commercial establishments, lamp recycling, educational material about mercury amalgam, and support of legislation prohibiting the sale of mercury thermometers.

Comment #59:
“A compliance schedule may not be issued unless the discharger has made a commitment to support the TMDL process.”

Response #59:
The Discharger is committed and is required to participate in the Regional Monitoring Program, which is actively collecting data for the development of TMDLs.  The discharger has also stated their intent to support TMDLs through the Bay Area Clean Water Agencies.

C. The Interim Limits in the permit is accompanied by a Compliance Schedule.

Comment #60:
“The Permit Grants “Interim” Limits Without Setting Forth a Proper Compliance Schedule.”

Response #60:
The proposed schedule allows time to implement and evaluate effectiveness of additional source control measures as well as to develop SSO or TMDL.  These are activities are described in the permit findings with associated tasks and interim and final completion dates established in the permit.  Considering the unpredictable and often times contentious nature of setting new standards, the compliance schedule is as short as possible.

D. The Permit Does Not Violate Anti-Backsliding Provisions 

Comment #61:
“The Permit Violates Anti-Backsliding Provisions by Deleting Limits from the Previous Permit.”

Response #61:
Anti-backsliding provisions apply only after determination is made as to the pollutant’s “reasonable potential”, i.e., those pollutants with reasonable potential to cause or contribute to an exceedance of water quality standards.  If a pollutant has no reasonable potential, not including a limit for it is of no consequence..  Staff used the very conservative methodology laid out in the SIP, Section 1.3, for determining whether a pollutant has reasonable potential.  Staff determined the RPA based on the Discharger’s effluent data and objectives listed in the CTR or Basin Plan.

E. The Proposed Interim Limit for Mercury Does Not Violate State and Federal Anti-Degradation Policies and Is Consistent with the SIP

Comment #62:
“The Proposed Interim Limit for Mercury Violates State and Federal Anti-Degradation Policies and Is Not Consistent with the SIP” because it set a limit based on the worst performing POTW.

Response #62:
The Interim Performance Based Limit (IPBL) is not based on any individual plant’s performance, but is based on sound statistical analysis of regionwide cross sections of plants, and the IPBL’s are based on statistical process controls. The Interim Performance Based Limit (IPBL) is based on sound statistical analysis of pooled mercury data from more than 20 plants from the region as opposed to  past practice of basing on any individual plant’s performance.  The impetus for the Board staff to take on this new and different approach is because the Tosco Order requires the Board to take a valid statistical approach when establishing IPBLs.  Statistical approach is only possible by pooling the mercury ultra-clean data from these plants.  To date, the individual data set is not of sufficient size for a robust statistical analysis.  Above all, this new and different approach will address the drawback of penalizing better-performing plants and rewarding poorer-performing plants when IPBL was established based on individual plant's past performance.  

The claim that the better-performing POTW’s will increase their discharges of mercury seems to be founded in one or more fundamental misconceptions about the interrelationships between effluent mercury concentrations and treatment technology, operation, and source control. The following points may help clarify these issues:

· individual plants’ effluent mercury concentrations are intrinsically tied to the treatment technologies employed. 

· existing plant operations cannot be selectively adjusted to increase or decrease removal of a specific constituent (such as mercury). Only if overall operation degrades would any individual process’s mercury performance degrade; any such overall performance degradation would be accompanied by a host of violations – in effect, a number of warning bells would go off at once.

· unit processes may be brought online or taken offline – indeed, this is envisioned in the seasonal IPBL we propose – but the individual processes’ performance is tied to overall operation. 

· source control is equally as important to mercury reduction as wastewater treatment. Some mercury source-control efforts are one-time efforts (like thermometer replacement) which continue to produce their benefit even after being completed, while others are ongoing projects (like fluorescent tube collection) that entail some ongoing operational expense. Regardless, it is highly unlikely that a discharger who had implemented a successful source-reduction effort would wish to – or be allowed to – abandon its source-control efforts. 

· the San Francisco Bay mercury TMDL, expected to be completed during the life cycle of permits now being reissued, will probably identify and mandate a suite of best management practices for point sources (including POTW dischargers) aimed at reducing their mercury mass loads.

· the better a plant’s overall operation, the smaller is the variability in their day-to-day operations and sampling data. Poorer performing plants have a greater variability, which means they run a greater risk of exceeding any percentile-based IPBL - including the 99.87th percentile – and they have a higher motivation to improve their operations to reduce their risk of violation. 

· from all these perspectives, a 99.87th percentile – or any other percentile – control point is an effective motivator from all these perspectives for poorer-performing plants.

Finally, current estimates of POTW's contribution to mercury loading to San Francisco Bay are between 1 to 3 percent. Holding or even improving the current performance especially by poorer-performing plants – as these IPBL’s will do – is consistent with antidegradation requirements, and will be effective to protect water quality in the Bay from further degradation until the mercury TMDL is completed. 

F. The Permit Includes Appropriate and Legally Required Mass Limits

Comment #63:
“The Permit fails to Include Legally Required Mass Limits”

Response #63:
The SIP establishes the policy and procedures for the Regional Board to implement the toxics standards through NPDES permitting.  Section 2.1.1 of the SIP directs the Regional Board to consider whether the mass loading of the bioaccumulative pollutants should be limited to representative, current levels for bioaccumulative priority impairing pollutants, pending TMDL development.  Therefore, the inclusion of interim mass limits for mercury and dioxin TEQ based on treatment plant performance is consistent with the SIP.  The proposed interim mass limits are reflective of current plant performance, taking into account of the variability of the constituents in the treated effluent.  Setting the limit based on running annual average monthly loading values takes into account the variations of flow and concentration as well as climatic conditions.  Other than the diurnal cycles, the variation of wastewater flow to a POTW is mainly attributed to rainfall.  The annual mean effluent concentration suggested by the commenter does not necessarily bear any relationship to the actual discharge loading of a pollutant.  The method proposed in the TO results in a more representative and fair way of limiting the total mass loadings in the discharge.

Comment #64:
“The Permit Fails to Impose Actual Performance Based Mass Limits.”

Response #64:
We disagree.  The mass limits proposed in the T.O. are appropriate and fairly caps the discharger’s performance considering the available data.  For mercury, the fact sheet includes mercury concentration data used in the calculation of interim performance-based mass limitation (Table 3a of Fact Sheet).  The highest detectable level of mercury was 0.3 (g/l, which is 15 times higher than the old (non-ultraclean) detection limit of 0.02 (g/l.  The actual average mercury concentration detected in CCCSD’s discharge, based on the past 15-month ultraclean data, is about 0.027 (g/l.  Thus, the assumption of non-detected values at the detection limit of 0.02 (g/l, as compared with the actual average discharge level of 0.027 (g/l, did not exaggerate actual performance.  For dioxin, the assumption of non-detect values at detection limits are the best professional judgment, as the current analytical methods do not provide a low enough detection limit to characterize the actual discharges of this constituent in the treated effluent. 

In addition, the proposed interim mass limit is based on the distribution of running annual average (or mean) monthly loadings.  The use of last three-year data instead of just one year is considered a more reasonable and fair approach, as the calculated limit is more representative of the mean loading of the Discharger’s mercury levels in the treated effluent.  Furthermore, setting the interim performance-based mass limit at a value corresponding to mean plus three standard deviations is to account for the variability of the mercury level and wastewater flow in the discharge.  This is a statistically sound approach, since a sample of limited size (in this case only 36 observations in the data set) can only be used to estimate the actual mean value and the variability of the underlying population from which the sample is taken.  Statistically, the underlying population of the mercury concentration could vary significantly.  Thus, setting an upper control value as an effluent limitation that account for the variability of the underlying population is scientifically and practically appropriate.  

5. Response to Bay Area Clean Water Agencies (BCWA) Letter dated June 05, 2001:

A. Clean Water Act Requires Water Quality-Based Effluent Limitations to be Included in the Tentative Permits for the Publicly Owned Treatment Works.

Comment #65:
“Under the Clean Water Act, Water Quality-Based Effluent Limitations are Required to be Included in the Tentative Permits for the Publicly Owned Treatment Works.”

Response #65:
We disagree with BACWA’s conclusion that WQBEL are not required.  Under the State Implementation Policy (Section 1) and applicable federal regulations, if it is determined that there is a reasonable potential for a toxic pollutant to cause or contribute to an exceedance of a water quality standard, then limitation of that pollutant is necessary.  There is nothing excepting POTWs from this requirement.

B. California Water Code Requires Effluent Limitation

Comment #66:
“Under the California Water Code, Effluent Limitations are Only Required Aftre Compliance with Water Code §13263.6(a)”

Response #66:
We disagree with BACWA’s legal interpretation of SB709.  This code does not serve to limit the applicability of effluent limit requirements to POTWs.

C. Effluent Limits Can Be Based Upon Narrative Water Quality Objectives

Comment #67:
“Effluent Limits should not be Imposed Based Upon Narrative Water Quality Objectives.”  It is illegal to develop effluent limitations on narrative water quality objective.

Response #67:
40 CFR131.11(a)(2) states in part "where a State adopts narrative criteria for toxic pollutants to protect designated uses, the State must provide information identifying the method by which the State intends to regulate point source discharges of toxic pollutants on water quality limited segments based on such narrative criteria…"  The following excerpts from the Basin Plan provide the information required by this regulation, which is what staff relied upon in developing the proposed limits:

1.
"Narrative objectives present general descriptions of water quality that must be attained through pollutant control measures and watershed management." (Water Quality Objectives, p. 3-1)

2.
"These objectives will be achieved primarily through establishing and enforcing waste discharge requirements and by implementing this water quality control plan." (Water Quality Objectives, p. 3-2)

3.
"The Regional Board implements the narrative objectives regarding sediment accumulation and bioaccumulation in several ways….  At a minimum, limits placed on point and nonpoint discharges take pollutant accumulation into consideration." (Toxic Pollutant Accumulation: Mass-Based Strategies, p.4-2)

4.
"Acceptable control measures for point source discharges must ensure compliance with NPDES permit conditions … [and] water quality objectives set forth in the Basin Plan…" (Waste Discharge Permitting Program, p. 4-6)

5.
"In developing and setting water quality based effluent limitations for toxic pollutants, best professional judgement will involve consideration of many factors…that may include applicable and relevant federal laws, regulations and guidance, state laws, regulations, policies, guidance …, achievability by available technology or control strategies, effectiveness of pollution prevention and source control..."  (Best Professional Judgement, p. 4-7)

D. Effluent Limitation can be based on mass

Comment #68:
“Where Effluent Limitations are Proper, Such Limitations should be Based Upon Concentration Only, not mass.”  Mass limit is illegal, unnecessary.

Response #68:
We believe that mass based limits are necessary for bioaccumulatative pollutants (ex. mercury, selenium) that are identified as causing impairment to the beneficial uses.  Mass limits are not only consistent with the Clean Water Act (CWA), mass-based limitations have long been mandated by the CWA, with limited, discretionary exceptions.  Water Quality Standards consist of numeric criteria (expressed as concentration) and designated beneficial uses.  In other words, the numeric criteria expressed in terms of concentration cannot be viewed in isolation from the beneficial uses.  For bioaccumulative pollutants impairing beneficial uses, it is therefore incorrect to conclude that the objectives are expressed only in terms of water column concentrations.  When impairment is involved, it is appropriate to try to ensure that mass loading of impairing pollutants, at the very least, does not increase.  Mass loading is the critical measurement for bioaccumulative impairing pollutants because the impairment is due to fish tissue exceedances, as opposed to water column concentration exceedances; therefore, controlling influxes from all sources, including POTWs, into the impaired waterbody is the important measurement.  It is true that standards are not being met; but TMDLs are in the process of being developed.  The interim performance-based (technology-based) limits, both concentration and mass, are a short-term measure designed to, at least, prevent further degradation of the waterbody during the process of TMDL development and implementation.  

Federal Anti-degradation policy “prohibits any action that would lower water quality below that necessary to maintain and protect existing uses…In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR 131.10 and other pertinent regulations must be satisfied”. (Guidance on Implementing the Anti-degradation Provisions of 40 CFR 131.12, U.S. EPA, Region 9.)  Instituting mass limits in this permit was designed to comply with federal and State Anti-degradation policy.

Finally, one of the main fears that many POTWs in the region are expressing in regard to mass limits is that they will restrict growth, while doing little to decrease pollutant loading.  This concern by dischargers, however, should be tempered by the fact that (1) these are interim limits only, which will be replaced by the individually assigned Waste Load Allocations (WLAs) derived from Total Maximum Daily Loads (TMDLs), and (2) they are derived from very generous definitions of current performance, based on upper percentiles of performance, which do allow increases in growth, particularly when combined with extra efforts to reduce loading through increased reclamation, pollution prevention, water conservation, inflow and infiltration (I/I) reduction and mass offsets.

E. POTW should have Daily and Instantaneous Maximum Limits

Comment #69:
“The Proposed POTW Permits Should Not Include Daily or Instantaneous Maximum Limits without the Requisite Finding of Impracticability.”

Response #69:
There appears, at least on the surface, to be some tension between 40 CFR 122.45(d)(2) regarding POTWs in specific, and SIP Section 1.4, which makes no distinction between POTWs and other continuous discharges.  However, we presume the SIP to be consistent with federal law and will implement it as directed.

� 40 CFR Section 122.45(f).
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