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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

Response to Comments


For Item No. 16

Public Hearing

on

City of San Mateo 

Wastewater Treatment Plant

NPDES Permit Reissuance

A.  City of San Mateo Comments (May 11, 2001)

MAJOR COMMENTS

1.  The Findings and Effluent Limitations regarding Interim Mass Limits for mercury should be removed from the permit.

“The City requests that the interim Mercury Mass Limit and associated Findings be removed from the permit. In the absence of a Total Maximum Daily Load (TMDL) and its resultant Waste Load Allocation, a mercury mass loading limitation is inappropriate and premature.  In point of fact, POTWs have de facto limitations with concentration limits in the permit, along with a Board approved enforceable maximum flow capacity in the Prohibitions.  The City has previously submitted excerpts from the SBSA NPDES permit appeal providing additional legal and technical documentation as to why additional interim mass limits are not required by law or regulation, and indicating EPA’s express intent to regulate POTWs on the basis of design capacity, with limits that accommodate growth. “

Response to Comment 1:  One of the main fears that many POTWs in the region are expressing in regard to mass limits is that they will restrict growth, while doing little to decrease pollutant loading. This concern by dischargers, however, should be tempered by the fact that (1) these are interim limits only, which will be replaced by the individually assigned Waste Load Allocations (WLAs) derived from Total Maximum Daily Loads (TMDLs), and (2) they are derived from very generous definitions of current performance, based on upper percentiles of performance, which do allow increases in growth, particularly when combined with extra efforts to reduce loading through increased reclamation, pollution prevention, water conservation, inflow and infiltration (I/I) reduction and mass offsets. 

 State Board Order 2001-06 concluded that “interim, performance-based mass limits for a pollutant under a compliance schedule to achieve the applicable water quality standard for the pollutant are authorized under the Clean Water Act and state law”.  Furthermore, “If a compliance schedule [which is discretionary] is allowed, it is entirely appropriate for the permit to include interim, performance-based mass limits to preserve the status quo and prevent further water quality degradation until the water quality standard is achieved”.

Mass limits are imposed on mercury in this permit because this bioaccumulative pollutant is identified as causing impairment to the beneficial uses of Central San Francisco Bay.  Mass limits are not only consistent with the Clean Water Act (CWA), mass-based limitations have long been mandated by the CWA
. Regarding the imposition of interim mass limits prior to implementation of TMDLs, interim measures are necessary, especially for bioaccumulative pollutants, as an initial step toward trying to ensure that mass loading of these impairing pollutants, at the very least, does not increase.  Mass loading is the critical measurement for bioaccumulative impairing pollutants because the impairment is due to fish tissue exceedances, as opposed to water column concentration exceedances; therefore, controlling influxes of grams of mercury from all sources, including POTWs, into the impaired waterbody is the important measurement.  It is true that standards are not being met; but TMDLs are in the process of being developed.  The interim performance-based (technology-based) limits, both concentration and mass, are a short-term measure designed to, at least, prevent further degradation of the waterbody during the process of TMDL development and implementation.  

Federal Anti-degradation policy “prohibits any action that would lower water quality below that necessary to maintain and protect existing uses… In cases where water quality is lower than necessary to support these uses, the requirement in Section 303(d) of the Clean Water Act, 40 CFR 131.10 and other pertinent regulations must be satisfied”. (Guidance on Implementing the Anti-degradation Provisions of 40 CFR 131.12, U.S. EPA, Region 9.)  Instituting mass limits in this permit was designed to comply with federal and State Anti-degradation policy. 

2.  The Mercury Mass Loading Reduction Study and Schedule should be deleted.
“This proposed study, as outlined in Provision 7, is redundant with the Pollutant Minimization Program in Provision 10.  The discharge from the City of San Mateo’s Wastewater Treatment Plant has been in consistent compliance with mercury limits.  The City has already addressed and will continue to address mercury in its source control/PMP program. The City’s activities have been documented in its annual and semi-annual pollution prevention reports to the Board. The City has found, as has other primarily residential communities, that public outreach and education (POE) efforts directed at the limited sources of wastewater mercury in the community (dental offices, medical facilities, and laboratories) are the most effective tools available for reducing potential sources.” 

Response to Comment 2:  Provision 7 of the Order requires investigation, and a study of reduction of mercury specifically, and is above and beyond the requirements of the standard Pollution Minimization Program specified in Provision 10.  However,  the Mercury Mass Loading Reduction Study and Schedule, Provision 7, only becomes effective if the Discharger exceeds the mass loading effluent limitation in Effluent Limitation B.6.  The interim mass limit value is much higher than the current mass loading value based on recent Ultra-Clean mercury concentrations and future projected flow values at San Mateo. 

3.  Effluent Limitations for DDE and Dieldrin should be removed from the permit.

“The City believes that there is a strong technical and legal basis for not including effluent limits for DDE and dieldrin effluent limits in the City’s and other NPDES permits at this time. The City’s permit, and others scheduled for Board consideration in June 2001, are the first to attempt, in accordance with the requirements of the State Implementation Plan (SIP), to grapple with these difficult legacy organochlorine pesticides. To help put this issue in perspective, it is important to note that dieldrin and DDE (a DDT breakdown product) were added to the 303(d) by EPA (not the RWQCB) and that the only listed sources are Non-Point Sources (i.e. not POTWs). These two constituents were assigned a TMDL priority of low on the 303(d) list, with no initiation or completion dates specified. These constituents have been banned for decades but have been detected in the Bay when using Regional Monitoring Program (RMP) research based methodologies. 

Of primary concern to the City, is that dieldrin and DDE have never been detected in the City’s effluent using the best commercially available analytical methods. Despite this fact, Board staff, when conducting their Reasonable Potential Analysis (RPA), have interpreted the SIP as requiring that effluent limits be included in the City’s permit for these constituents. The City respectfully disagrees with this conclusion and believes that there is ample precedent and support for requiring continued monitoring in lieu of limits”. 

Response to Comment 3:  

RWQCB staff feel strongly that the ambient background data set that triggers reasonable potential and the application of a Water Quality-Based Effluent Limitation (WQBEL) for Dieldrin and 4,4-DDE for San Mateo is a valid and representative group of samples.  For organic constituents, staff referenced the Regional Monitoring Program data from 1993-1998 at the Yerba Buena Island station.  The scope of the RMP was formed out of a set of meetings with various representatives of regulatory, discharger, and local interests all present.  Furthermore, the sampling and analysis results and corresponding annual reports (1993 – present) were peer reviewed, and the data deemed to be acceptable for publication and use in risk analysis. Furthermore, it is staff’s professional opinion that the ambient background data points that exceed the water quality criteria from the CTR for Dieldrin and 4,4-DDE, are not outliers, as they fall under the normal projected data distribution plot.  Staff feel confident that for the above reasons the ambient background data set for Dieldrin and 4,4-DDE do not qualify as being, “ . . . inappropriate or insufficient for use in implementing this Policy”.  (State Implementation Policy, May 2000, Section 1.2)  Additionally, ambient background values for Dieldrin collected locally at Redwood Creek also exceed CTR criteria.  Dieldrin and DDT are 303(d)-listed pollutants due to fish tissue contamination.  This demonstrates that there is no more assimilative capacity for  Dieldrin and 4,4-DDE which is chemically-linked to DDT in San Francisco Bay.

In conclusion, with regards to the validity of the background set, staff feel strongly that the peer-reviewed RMP-collected ambient data set are robust enough for risk assessment decisions related to reasonable potential and the placement of effluent limits.

Secondly, a correct interpretation of the SIP, Section 1.3-Determination of Priority Pollutants Requiring Water Quality-Based Effluent Limitations-does not allow one to proceed with step 8 of the section for Dieldrin and 4,4-DDE for San Mateo.  Step 8 of this section allows monitoring in lieu of the application of a WQBEL if, “all reported detection limits of the pollutant in the effluent are greater than or equal to the C value”.  Previous to Step 8, Step 6 of Section 1.3, states:

“ . . . If the B is greater than the C, an effluent limitation is required and the analysis for the subject pollutant is complete.  If the B is less than or equal to the C, proceed with Step 7”

It is implied according to the last sentence, that if B is greater than C (as in the case of Dieldrin and 4,4-DDE for San Mateo) one does not proceed with Step 7, and thus step 8 of the section.  Therefore, staff concludes that the SIP does not allow for the substitution of monitoring for the application of a WQBEL.  

Finally, the above SIP-based approach is consistent with the conclusions of the TOSCO remand (March 2001) which require establishing effluent limitations for constituents where the detected ambient background  data are above Water Quality Objectives.   

4.  Reduce Unnecessary Monitoring in Self-Monitoring Program.

“The frequency of monitoring for conventional pollutants (CBOD/BOD, TSS) has typically been lowered in other discharge permits as treatment plants have documented their reliability and ability to produce high quality effluent.  In comparing the frequency of the proposed Self Monitoring Program (SMP) for the City of San Mateo to other, recently issued permits, we find that this trend is not reflected in the SMP.  As shown in the attached Table 1 in Appendix B titled Monitoring Frequencies Comparison, some of the largest treatment plants in the region monitor once or twice a week for these parameters. Two other treatment plants with recently reissued permits discharging to the same receiving water (Lower Bay) as the City monitor weekly (EBDA) and twice weekly (SBSA). 

With a few isolated exceptions, notably from hydraulic overloads associated with major storm events, the City’s effluent has been in consistent compliance historically.  During the past five years, BOD/CBOD compliance has averaged 98.9% (range: 97.3-100.0%) and TSS compliance has averaged 98.4% (range: 95.2-99.8%).  In addition, inspection of historical data shows little correlation between influent and effluent CBOD and TSS values.  Data for 2000 can be found in Figures 10 and 11.  Table 2 in Appendix B titled San Mateo WWTP Compliance Record documents that the plant produced effluent quality during 1999 and 2000 that was approximately 50 to 60% below the effluent CBOD and TSS limitations. Note that these high levels of long-term performance also reflect operation under dry weather limits that are historically more stringent than conventional secondary requirements (i.e. 15/20 mg/L CBOD/TSS).” 

Response to Comment 4:  

The specified monitoring frequencies for CBOD and TSS, (three times a week both influent and effluent for CBOD, and three times a week for influent and daily for effluent for TSS) are adequate and reasonable for San Mateo.  These are the same monitoring frequencies as in the existing Self-Monitoring Program. The CBOD and TSS effluent limitations are technology driven, and the prime indicators of the effectiveness of secondary treatment to protect the beneficial uses of the Bay.  The monitoring frequencies specified in the TO are appropriate for this discharger given the sensitivity of the receiving water environment (recreational use immediately adjacent to the San Mateo treatment plant outfall at Third Avenue Windsurfing Recreational Area) and given the history of brief but periodic  treatment plant upsets resulting in multiple solids and CBOD violations.  For example, during the month of May 1999, San Mateo violated its TSS daily maximum limit of 40 mg/L ten times, its TSS weekly average limit of 30 mg/L three times, and its TSS monthly average limit of 20 mg/L.  Additionally, during this same month, the plant violated its CBOD daily maximum, weekly average, and monthly average limits of 35, 25, and 15 mg/L respectively. Turbidity and settleable matter violations also occurred during May 1999 as well.  Staff understand that during this month the plant experienced a major plant upset.  As CBOD and TSS analyses constitute the main parameters of secondary treatment evaluation at San Mateo, staff feel strongly that the specified monitoring frequencies will allow an adequate and careful characterization of treatment plant performance.

In conclusion, Board staff feel strongly that the monitoring frequencies for CBOD and TSS specified in the Order stay the same as in the existing permit, especially given that the monitoring frequencies for settleable matter and turbidity are being reduced substantially or eliminated all together.  The effluent settleable matter sampling is reduced from daily to only twice weekly sampling, while turbidity sampling of the effluent is reduced from daily to nothing at all.  

Under the Pretreatment Program requirements, Board staff request monthly sampling for all metals for the purposes of determining compliance with the requirements of this NPDES Permit and to accurately characterize the effluent quality from San Mateo’s plant.  Staff use metals effluent quality to examine the effectiveness of treatment.  Additionally, if for any reason a new metal develops reasonable potential during the life of this permit, it will be very helpful to have monthly sampling data to accurately calculate effluent limits for placement in a future permit.  Staff are building an electronic database which will quickly and graphically display effluent data trends to support compliance and limit calculation decisions.  Table 1 in the SMP will be revised in the new Order to clarify and differentiate the sampling requirements of the NPDES program and those of the Pretreatment Program.   

5.  Background Receiving Water Study.

“The City requests that language from Administrative Draft be reinserted into the Tentative Order specifically designating the Yerba Buena Island and Richardson Bay stations as the representative RMP background stations for this study.  The language is otherwise ambiguous and could be misconstrued during review and approval of the required workplan as requiring monitoring at unspecified additional sites throughout the Bay. (Both in Finding 43 and in introductory paragraph in Provision 14.)”

Response to Comment 5:   Provision 14 of the Tentative Order states:  “The Discharger shall collect or participate in collecting background ambient receiving water data with other dischargers and/or through the RMP.”  Staff choose to not specify the exact location of the placement of ambient background sampling locations at this time.  There have been recent meetings within the context of selecting the most appropriate background locations.  It is premature within this permit at this time to conclude where the most appropriate locations are.  

OTHER COMMENTS

6.  Delete Provisions 10.c,d,e, and f of Pollutant Minimization Program.
“The City understands that much of the language in Provisions 10.c,d,e, and f is derived significantly from the SIP. The City also appreciates, and conceptually supports the apparent motivation behind this wording; the need to improve reliably attainable analytical detection limits. The City supports a coordinated regional effort to help improve detection limits, as described in comments on the background monitoring Provision above”. 

Response to Comment 6:   Board staff feel that the language in Provision 10.d:  “The Discharger shall, within 6 months of being notified by the Executive Officer of the provisions of 10c, above, have been triggered, augment its Pollution Prevention Program . . .”, allow staff to use discretion in initiating a Pollution Minimization Program for any pollutant, including Dieldrin and 4,4-DDE.  It is not staff’s intention to have the discharger look for any pollutant in their influent stream if there is not strong evidence that it is posing a risk to human health or the environment in the effluent.  

Additionally, Provision 10.d is only initiated if there is evidence, as stated in Provision 10.c., that, “there is evidence that the reportable priority pollutant is present in the subject discharge above an effluent limitation . . .”.  For Dieldrin and 4,4-DDE, the Discharger’s data has never exceeded detection limits that are several orders of magnitude lower than the stated Minimum Levels of 1, and 5 ug/L, respectively under footnote (5) to Section B.8.  Therefore, it is very unlikely that the City will be required to implement Provision 10 unless something really unusual happened.  Nevertheless, this provision is required by the SIP.  

7.  Revise Mercury Sampling and Analysis Requirements to reflect most recent RWQCB correspondence on this issue.

Replace language in Footnote (2) of Toxic Substances Table (Effluent Limitations 8) and Footnote (e) in Table 2 of Self-Monitoring Program with: “Effluent mercury monitoring shall be performed by using sampling and analytical techniques that result in a ML of 0.002 ug/L, or lower.”  {as in SBSA permit}  A letter from your staff, dated October 22, 1999, states that existing composite samplers can be used as long as ultra-clean techniques concerning cleanliness of sample bottles and sample handling are followed.  In addition, EPA method 245.2 is allowable as long as the detection limit requirement is met.

Response to Comment 7:   Comment acknowledged.  The Toxic Substances Table and Footnote (e) in Table 2 of the SMP will be amended to reflect the October, 1999 memo recommending ultra-clean sampling techniques with a minimum level of 0.002 ug/L or lower.  

8.  Language in the Fact Sheet regarding blending/bypassing should be modified to be consistent with that in the Tentative Order Prohibitions.

The City requests that for consistency, that the identical language contained in Prohibition A.2 be used in Section IV.A.2 of the Fact Sheet describing this Prohibition. The pressure filters at the City of San Mateo Wastewater Treatment Plant provide additional polishing of the secondary effluent when needed.  Historical data has shown that final effluent requirements can typically be met by blending filtered and non-filtered secondary effluent, and, in some instances, by not filtering at all. The current Prohibition language accurately reflects plant practices and covers the situation where diverting flow around the pressure filters, either partially or completely, is not considered a “bypass” as defined in the Basin Plan, as long as effluent limitations are being met.  In addition, the following language should be inserted into the parentheses in Section II.A.3 of the Fact Sheet: (discretionary operation May – September, as necessary to meet dry weather discharge requirements).

Response to Comment 8:  The Fact Sheet has been amended to incorporate this change.  The wording, “and partial bypassing of pressure filters” has been removed from Section IV.A.2 of the Fact Sheet, and the statements, “(discretionary operation May – September, as necessary to meet dry weather discharge requirements)” has been added to Section II.A.3 of the Fact Sheet.

9.  Flow Monitoring (SMP VI.2).

Monitor effluent flows only.  Influent flows are essentially the same as the effluent flows, which are used for loading calculations, and have been historically more reliable.  Effluent flow is the summation of two separate flowmeters, and an instantaneous reading of the total flow is not readily available.  Therefore, the total daily flow can be reported, but neither the maximum nor the minimum instantaneous flows are obtainable, except by visual inspection of each chart.  However, the average, maximum and minimum daily flows can be reported on a monthly basis.  Substitute the following for this section:



1.
Effluent (E-001):





a.
Daily:
(1)
Average Daily Flow    (mgd)





b.
Monthly:  For the calendar month:








(1)
Average Daily Flow    (mgd)








(2)
Maximum Daily Flow  (mgd)








(3)
Minimum Daily Flow   (mgd)

Response to Comment 9:   Influent flow monitoring is required by the existing permit.  Staff require and use influent flow monitoring regularly to determine how stressed the treatment plant is and to determine the efficiency of the collection system and pumps in relation to a significant storm event.  Additionally, staff compare influent and effluent flows to determine if there is a loss in flow somewhere in the system.  

10.  Chronic Toxicity.

Insert language that a chronic toxicity screening study will take place during first year of monitoring, which will substitute for the routine monitoring for that year, to be followed by routine 2/Y toxicity testing as in SMP.

Response to Comment 10:  Comment noted.  Section VI.6.c of the Self-Monitoring Program (Chronic Toxicity Monitoring Frequency) has been modified to state that screening phase monitoring may be substituted for the first year of routine monitoring).  Please note that Section VI.6.c.3 of the SMP requests that all chronic toxicity screening occur in accordance with the Chronic Toxicity Attachment.  

11.  Correct Language in Footnotes to Effluent Limitations Sections 1)i. and 1)ii.

+
Requirement defined as being below the limit of detection in standard test methods defined in the latest edition of Standard Methods for the Examination of Water and Wastewater. The discharger may elect to use a continuous on-line monitoring system(s) for measuring flows, sodium hypochlorite and sodium bisulfite dosages (including a safety factor) and concentration to prove that chlorine residual exceedances are false positives. If convincing evidence is provided, Regional Board staff will conclude that these false positive chlorine residual exceedances are not violations of the Order limit.

Response to Comment 11:  Comment noted.  The above corrected language  will be referenced in the footnote for Effluent Limitations Sections 1)I. and 1)ii.

12.  Delete Provision 11. Special Study – Effluent Characterization for Selected Constituents.
The City requests that this Provision be deleted. This study unnecessarily duplicates the regular self-monitoring reports that would routinely be submitted.  These constituents are already required to be monitored 2/Y, as specified in the SMP Table 1.  The additional Interim and Final Reports present a redundant requirement. 

Response to Comment 12:  The Provision and the Interim and Final Reports outlined therein are requirements of the State Implementation Policy.  

13.  Correct Values in Table 2 in Reasonable Potential Section.

Both in the Tentative Order and the Fact Sheet, the values for some of the organics have not been corrected to reflect data submitted to your staff.  The values in the attached tables, used in the Reasonable Potential Analysis, are correct.
Response to Comment 13:  The Reasonable Potential Analysis (RPA) Summary Tables (Table 2 in the Tentative Order and Table 1 in the Fact Sheet) have been modified to be consistent with the attached RPA spreadsheets.

14.  Correct Language Referring to Effluent Organics Data.

There are several references to a lack of effluent organics data.  However, all required organics analyses have been completed and reported. The issue is not lack of sampling effort, but that many of these data are “non-detects”. The wording should be modified to reflect the amount of monitoring that has been conducted and that the City has made commendable efforts to seek out the lowest detection limits commercially available. 

Response to Comment 14:  While the Discharger has extensive organics effluent monitoring data, there are still a few organics listed in the CTR for which the plant has no data.  These pollutants include:  Acrolein and Acrylonitrile.  Staff feels the current statements regarding lack of a complete organic effluent set are accurate and will remain in the Order.  

15.  Delete Finding 42: Effluent Characterization for Selected Constituents.
The City requests that the statement that there is insufficient effluent monitoring data be clarified or deleted. The issue is that the WQOs in many cases are below currently available detection limits.  This Provision should be deleted, as it is redundant with the 2/Y monitoring requirement already built into the SMP. This redundant requirement was not included in the SBSA, EBDA, or CCCSD permits.

Response to Comment 15:  Please see response to Comment 14.  This finding is a true statement as there is not effluent data for all organics.  Staff see no harm in restating the 2/Y monitoring requirement here.

16.  Remove Language in Finding 30.d.2: Cyanide regarding exceedances of interim limit.

Remove the first sentence of the second paragraph: “The discharger has expressed concerns…”  This was in response to the interim limit of 7.7 ug/L as proposed in the Administrative Draft.  This is not true for the interim limit of 10 ug/L.  However, the concerns expressed in the remainder of the paragraph are still valid.

Response to Comment 16:  Comment noted.  The final Order will remove this sentence.

17.  Correct Name of Facility.

The correct name is “Wastewater Treatment Plant.”  Some sections still refer to “Water Quality Control Plant.”

Response to Comment 17:  Comment noted.  The permit now references only “Wastewater Treatment Plant”.

18.  Correct Location of Discharge.

There are still references to “Central” rather than “”Lower” Bay.

Response to Comment 18:  Comment noted.  The permit now only references “Lower” Bay.

19.  Correct Date for Submittal of Pollutant Minimization Program Report.

We have requested that this submittal date be February 28, to coincide with due dates for other Pretreatment Program reports. 

Response to Comment 19:  Comment addressed.  Provision 10 (PMP Report) will be changed to request an annual submittal date of February 28 for the PMP Report.

20.  Modify Acute Toxicity Technical Reporting Language (Provision 6.b.ii) 

Modify wording to allow City to request Executive Officer approval of continued use of 3rd Edition methods if compliance problems are detected using the more juvenile 4th edition organisms (similar to EBMUD Tentative Order).

Response to Comment 20:  

The wording in Provision 6.b.ii. (Acute Toxicity Compliance after June 1, 2002) in the Tentative Order will be changed to explicitly allow the City to request Executive Officer approval of continued use of 3rd Edition methods if compliance problems are detected using 4th edition.  Provision 6.b.ii now reads:

“Compliance with the acute toxicity effluent limitations of this Order shall be evaluated by measuring survival of test organisms exposed to 96 hour continuous flow-through bioassays, or static renewal bioassays. If the Discharger will use static renewal tests or continue to use 3rd Edition methods, they must submit a technical report by June 1, 2002, identifying the reasons why flow-through and/or static renewal bioassay is not feasible using the approved EPA protocol (4th edition).”

B.  City of San Mateo Comments (June 4, 2001) 

21.  The Interim Concentration Limit for mercury has been inappropriately calculated.

“The interim limits for mercury in the amended Tentative Order (91 ng/L, October -  April; 19 ng/L, May – September) were derived from pooling ultraclean mercury data from dischargers around the Bay, and then broken into two groups, secondary and advanced secondary plants (Staff Report by Ken Katen, May 25, 2001).  The City feels that this segregation is artificial and, once again, penalizes those plants that perform at a higher level.  By virtue of having slightly different limits for CBOD and TSS for dry versus wet weather, (15/20 mg/L vs 25/30 mg/L, respectively) for historic water quality reasons that are no longer valid, the City of San Mateo has been placed in the advanced secondary plant category for the months of May through September”. 

Response to Comment:  

Regional Board staff would like to clarify three points expressed regarding the statistical analysis that supported the application of the interim mercury concentration limit for San Mateo.  First, the term "outliers" as used in the statistical procedures refers strictly to whether or not data points are within 1.5 time the interquartile range, and does not refer to reliability of any such data. Censoring such data out of the data set based on their position would generally be considered poor statistical practice, and was not done. Data points were only censored out if there were underlying physical/chemical/analytical reasons for their removal.

Second, within the limits of the statistical procedures available for the data set under consideration (Mood's Median test on the two subsets) the division is appropriate and statistically valid. 

Finally, the split designation for San Mateo (secondary during the winter months, October – April, and advanced secondary during the summer months, May – September) is appropriate until the requirement for filtration is no longer tied to protection of the shellfish harvesting beneficial use of the receiving water. As described in the mercury Staff Report, the mercury effluent data for San Mateo fit the statistical performance profile of a secondary plant during the winter months and an advanced secondary plant with filtration during the summer months.  This fact is evidenced by an Anderson-Darling Statistical Goodness of Fit Number of less than 1.05, which is the case in both the winter and summer treatment scenarios.  Furthermore, Board staff feel that the City of San Mateo is taking on very limited liability with the new pooled mercury performance based numbers of 87 ng/L for secondary treatment and 23 ng/L for advanced secondary treatment.  (see attached updated Staff Report).  San Mateo has consistently been meeting these numbers since the onset of Ultra Clean sampling in January 2000.  

22.  The Interim Mass Limit for mercury as calculated is premature.

“In the absence of a Total Maximum Daily Load (TMDL) and its resultant Waste Load Allocation, a mercury mass loading limitation is inappropriate and premature.  POTWs already have de facto mass limitations in their permits for all constituents with concentration limits, including mercury”. 
Response to Comment :   Please see response to San Mateo Comment 1 on the Tentative Order (dated May 11, 2001).  Staff response to these two comments are consolidated in this response.

23.  The Reasonable Potential Analyses for 4,4-DDE and Dieldrin are overly conservative.  Effluent Limitations should be deleted for these constituents.
“As stated in our comments dated May 11, 2001, the City respectfully disagrees with staff’s discretionary interpretations of the SIP regarding the need for limits at this time for dieldrin and 4,4-DDE. These constituents have not been detected in the treated effluent and there are limited and/or questionable data showing exceedances of background receiving water quality objectives.  The cited sources of these pollutants on the 303(d) list are atmospheric deposition and non-point sources.”
Response to Comment:   Staff concur with the proposed modifications concerning ML language and will reinsert that language in the T.O. for Board consideration.  However, the current language in 30.d.v. and 30d.vi appropriately states our expectations on that regard, so we respectfully decline the City’s suggested change.  Please see response to San Mateo Comment 3 on the Tentative Order (dated May 11, 2001) for the general response to this comment.  Staff response to these two comments are consolidated in this response.

24.  Delete Reference to Copper Reduction Study (Fact Sheet, II.A).

There is no provision for such a study in the Tentative Order, and in fact a study was completed in 1997.  

Response to Comment:  Comment noted.  The reference to a Copper Reduction Study in Fact Sheet Addendum Section II.A. will be deleted.

25.  Amend Timetable for Development of New Acute Bioassay Protocol.
The City is requesting a time schedule of 12 months for the submittal of the technical report on the feasibility study on the use of the 4th Edition protocols.  In consideration of the necessary modifications to existing apparatus and/or the purchase of additional capital equipment, this timeframe seems more reasonable.  As a point of reference, EBMUD, with a dedicated biomonitoring staff, has 18 months to complete such a determination.

In addition, the City is requesting that the wording be modified to allow Executive Officer approval of continued use of 3rd Edition methods if compliance problems are detected using the more juvenile 4th edition organisms (similar to EBMUD Tentative Order).

Response to Comment:   

The wording in Provision 6.b.ii. (Acute Toxicity Compliance after June 1, 2002) in the Tentative Order will be changed to explicitly allow the City to request Executive Officer approval of continued use of 3rd Edition methods if compliance problems are detected using 4th edition.  The Provision also gives the City 12 months to submit a technical report on the feasibility of using the 4th Edition protocols.  Provision 6.b.ii now reads:

“Compliance with the acute toxicity effluent limitations of this Order shall be evaluated by measuring survival of test organisms exposed to 96 hour continuous flow-through bioassays, or static renewal bioassays. If the Discharger will use static renewal tests or continue to use 3rd Edition methods, they must submit a technical report by June 1, 2002, identifying the reasons why flow-through and/or static renewal bioassay is not feasible using the approved EPA protocol (4th edition).”

26.  Incorporate Corrected MLs into Self-Monitoring Program Table 2.

The Table of Minimum Levels (MLs) from Appendix 4 of the SIP contains footnotes specifying that the values in the Table need to be multiplied by various factors depending on the constituent. The footnotes were omitted in the version of the ML tables included in the Tentative Order Self-Monitoring Program Table 2. The City requests that either the footnotes be added to the SMP Table 2 or that the ML values in Table 2 be replaced by the corrected MLs.
Response to Comment:  Comment noted.  The corrected Minimum Levels from Appendix 4 including the various multiplication factors will be referenced in the final permit.  

27.  Correct Table 2 (Fact Sheet) MEC values.

Copper
29.0 ug/L


Mercury
0.26 ug/L


Cyanide
8.4 ug/L

Response to Comment:  The corrected Maximum Effluent Concentration Values (MEC) will be placed into Table 2.  

28.  Correct typographical error in 29.b.ii. (TO Addendum).
“Documentation of sour source control…”
Response to Comment:  Comment addressed.

C. U.S. EPA Comment Letter dated May 24, 2001:

29.  The draft permit contains no Water Quality Based Effluent Limits (WQBEL) for copper, [and] mercury.”

Response to Comment:
If the compliance schedule exceeds the length of the permit, the SIP states that the final limits “shall be included in the permit findings.”  The final WQBELs are the TMDL WLAs and Las.  The predicate numeric limits calculated to determine the feasibility of immediate compliance  are included in the findings by reference to the Fact Sheets.  The calculated WQBEL are contained in the Fact Sheet.  We believe this satisfies the SIP requirement.  Furthermore, calculated WQBELs may change in the future as a result of studies to be conducted so it serves little purpose to state them explicitly in the findings at this time.  These studies involve 1) developing site specific objectives for cyanide, copper and nickel, 2) improving detection limits for chlorinated organics, and 3) collecting data to fill in data gaps for some pollutants in the ambient background.  These are all variables in the formula for calculating WQBEL pursuant to the SIP.

30.  “The draft permit contains no Water Quality Based Effluent Limits (WQBEL) for nickel and tributyltin.”

Response to Comment:  A final WQBEL for nickel is specified in the permit since the City can immediately comply with it based on past performance.  A final WQBEL is specified in the permit.  However, the City demonstrated it is infeasible to immediately comply with the final limit despite past diligent effort in pollution prevention and source controls.  As allowed in the Basin Plan, a compliance schedule of June 30, 2005 is specified and an interim performance-based limit is established.  The schedule is as short as possible to allow the City to implement additional source controls, pollution prevention, and public outreach.   

31:
Based on the SIP definition of minimum levels, San Mateo would be able to comply with any dieldrin permit limitation.  Therefore, a final WQBEL for dieldrin is necessary.

Response to Comment:
A final WQBEL is specified for dieldrin.  Please see Tentative Order and Fact Sheet.

32:
No final WQBEL are specified for cyanide.

Response to Comment:
The background data set was very limited as there was only six dissolved and six total data points that were all non detects (<1 ug/L) collected in 1993.  The non-detect value (<1 ug/L) is equivalent to the WQO (1 ug/L) and causes the dilution portion of the final effluent limit equation to be eliminated, thereby giving no dilution.  Therefore, a final WQBEL cannot be calculated for cyanide.  The SIP (2.2.2.B)allows for a compliance schedule of May 18, 2003 (three years from the effective date of the SIP) to collect sufficient data to establish a WQBEL in the future.  We will add provisions to the Tentative Order to establish this requirement.

33:
No final WQBEL are specified for 4.4-DDE.

Response to Comment:
A final WQBEL is specified for 4,4-DDE.  Please see Tentative Order.

D.  U.S. EPA Comment Letter dated June 4, 2001:

34:
“For WQBELs derived from CTR criteria, the compliance schedule can be no longer than 5 years.”

Response to Comment:
We will change the T.O. in response to this comment.  It will specify a 5-year schedule to end June 30, 2006, for WQBELs that are based on CTR criteria.  This is 5 years from the effective date of the permit which is July 1, 2001.  This includes copper.

35:
“All final WQBELs including those subject to the longer compliance schedule should be clearly referenced in the permit findings, unless an adequate showing has been made in the permit that indicates these limits are as stringent as necessary to comply with quality standards.”

Response to Comment:
See response to Comment 29. 

E.  Bay Area Clean Water Agency Comments (BACWA), Dated May 10, 2001:  

36.  Interim Mass Limits

“We oppose the placement of interim mass limits for 303(d)-listed pollutants in NPDES permits prior to the development and adoption of a TMDL. The proposed San Mateo Tentative Order includes proposed interim mass limits for mercury and dioxin congeners. We request that these interim mass limits be removed from the San Mateo permit. 

We are supportive of interim performance based limits on effluent concentrations for those pollutants where the Regional Board is obligated to establish effluent limits under the requirements of the Clean Water Act, California Water Code and State Implementation Policy. We believe those interim performance based limits should be calculated based on the procedures outlined in our letter to your office dated April 27, 2001.”. 

Response to Comment: See response to Comment 1.

37.  Dieldrin, 4,4-DDE

“We support the approach taken in the Tentative Order for the SASM regarding these pollutants. In cases where there is no data or where there is inadequate detected data to perform a proper statistical analysis (e.g. the Helsel method or others), the only defensible action is to require additional effluent monitoring to gather information for the calculation of an interim performance-based limit (IPBL). Use of an SIP minimum level (ML) or other arbitrary value as an IPBL would not be appropriate in such a data deficient case, since no direct evidence could be presented to establish that the chosen value was in fact attainable (i.e. performance-based).”

Response to Comment:  See response to Comment 3.

38.  Use of effluent limits from an existing permit as basis for new effluent limits

“In numerous existing permits in the San Francisco Bay region, effluent limits were placed as a result of either the 1994 Enclosed Bays and Estuaries Plan or versions of the San Francisco Bay Plan which were based on that plan. Where existing effluent limits were derived from either the remanded 1994 Enclosed Bays and Estuaries Plan or a remanded version of the San Francisco Basin Plan, these limits have no legal standing and should not be used in the manner outlined in the SIP. Directives from the SWRCB Office of Chief Counsel issued in the wake of the EBEP remand and actions on the South Bay NPDES permits to remove effluent limits based on the EBEP and associated Basin Plans strongly support this position.”  

Response to Comment:  

In 1995, effluent limitations in San Mateo’s NPDES permit were based on the Basin Plan, USEPA water quality criteria (Quality Criteria for Water, EPA 440/5-86-001, 1986; Gold Book), applicable Federal Regulations (40 CFR Parts 122 and 131), and best professional judgment.  Because San Mateo did not request that their permit be amended to remove the limits, these limits remained intact until this permit is reissued.  They were valid limits, therefore, anti-backsliding considerations are required when setting effluent limitations for this permit reissuance.  

39.  Use of Narrative Water Quality Objectives to support numeric effluent limits in permits

“Numerous references are made in the San Mateo permit and Fact Sheet regarding the use of narrative objectives to evaluate reasonable potential and calculate effluent limitations (e.g. in the establishment of a numeric effluent limit for tributyltin, based on a draft USEPA advisory criterion). Reference is also made to the use of the narrative objective to establish the finding of impairment for mercury and other bioaccumulative pollutants. We request that this language be removed from the permit and, in a broader sense, that the Board refrain from these approaches in its ongoing regulatory program.”

Response to Comment:  

Water Code section 13241 was designed for establishing objectives for inclusion into water quality control plans (Basin Plans),  and through section 13263, for establishing limitations in permits where objectives were still lacking in many Basin Plans during the early days of the program.  Section 13263 is construed to apply now only where the limitation imposed is outside the scope of the Basin Plan.  (See, e.g., Hampson v. Superior Court (1977) 67 Cal.App.3d 472, 481; City of Palo Alto, WQ 94-8; Pacific Gas & Electric, WQ 77-10; and Rancho Caballero, WQ 73-4.)    When a discharger’s effluent has reasonable potential for a certain pollutant, the Board is required to use promulgated water quality standards when objectives in Basin Plans are absent, or the best information available, so there is no legal requirement for the Board to conduct an economic analysis.

For these reasons, the considerations in 13241 were not necessary when reissuing this permit.  If the discharger had provided economic information to staff during the several months of permit writing negotiations, then staff would definitely have considered this information.  However, no such economic information was provided at that time or any time since

40.  Translators

“We are compelled to voice our dissent over the language in the San Mateo permit (and others) which describes the application of translators in the development of effluent limits. We recognize that our dissent flies in the face of the use of translators as stated in the SIP (the record will show that BACWA protested this element of the SIP).” 

Response to Comment:  

RWQCB staff compared total metals effluent data from San Mateo to total water quality objectives/standard in the development of this permit.  As stated in the comment above, the use of translators to convert dissolved water quality criteria to total criteria is required per the SIP (Section 1.4.1, Translators for Metals and Selenium).  Staff are therefore required to follow this section of the policy, and do not have the discretion to deviate from this mandate of the SIP.  

F. Bay Area Clean Water Agency Comments (BACWA), Dated June 4, 2001:
Comment 41.  Under the Clean Water Act, Water Quality-Based Effluent Limitations are not required to be included in the Tentative Permits for the Publicly Owned Treatment Works.

Response:
We disagree with BACWA’s conclusion that WQBEL are not required.  Under the State Implementation Policy (Section 1)  and applicable federal regulations, if it is determined that there is a reasonable potential for a toxic pollutant to cause or contribute to an exceedance of a water quality standard, then limitation of that pollutant is necessary.  There is nothing excepting POTWs from this requirement.

Comment 42.
Under the California Water Code, effluent limitations are only required after compliance with Water Code section 13263.6(a)

Response:
We disagree with BACWA’s legal interpretation of SB709.  This code does not serve to limit the applicability of effluent limit requirements to POTWs.

Comment 43.
Effluent limits should not be imposed based upon narrative water quality objectives.  In the absence of numeric criteria, the Regional Board must indicate as part of its Basin Plan how it intends to regulate the discharge of toxic pollutants from point sources.  40 CFR131.11(a)(2); 48 Fed. Reg. 51, 402.

Response:
40 CFR131.11(a)(2) states in part "where a State adopts narrative criteria for toxic pollutants to protect designated uses, the State must provide information identifying the method by which the State intends to regulate point source discharges of toxic pollutants on water quality limited segments based on such narrative criteria…"  The following excerpts from the Basin Plan provide the information required by this regulation, which is what staff relied upon in developing the proposed limits:

1.
"Narrative objectives present general descriptions of water quality that must be attained through pollutant control measures and watershed management." (Water Quality Objectives, p. 3-1)

2.
"These objectives will be achieved primarily through establishing and enforcing waste discharge requirements and by implementing this water quality control plan." (Water Quality Objectives, p. 3-2)

3.
"The Regional Board implements the narrative objectives regarding sediment accumulation and bioaccumulation in several ways….  At a minimum, limits placed on point and nonpoint discharges take pollutant accumulation into consideration." (Toxic Pollutant Accumulation: Mass-Based Strategies, p.4-2)

4.
"Acceptable control measures for point source discharges must ensure compliance with NPDES permit conditions … [and] water quality objectives set forth in the Basin Plan…" (Waste Discharge Permitting Program, p. 4-6)

5.
"In developing and setting water quality based effluent limitations for toxic pollutants, best professional judgement will involve consideration of many factors…that may include applicable and relevant federal laws, regulations and guidance, state laws, regulations, policies, guidance …, achievability by available technology or control strategies, effectiveness of pollution prevention and source control..."  (Best Professional Judgement, p. 4-7)

Comment 44.Where effluent limitations are proper, such limitations should be based upon concentration only, not mass.

Response:
See response to Comment 1. 

Comment 45.
The proposed POTW permits should not include daily or instantaneous maximum limits without the requisite finding of impracticability.

Response:
There appears, at least on the surface, to be some tension between 40 CFR 122.45(d)(2) regarding POTWs in specific, and SIP Section 1.4, which makes no distinction between POTWs and other continuous discharges.  However, we presume the SIP to be consistent with federal law and will implement it as directed.

G.  WaterKeeper Northern California Comments

General Comments: 

46.  Illegally extends compliance beyond the statutory deadline of July 1, 1977.
Response to Comment:  

The compliance schedules in the T.O. are in accordance with the Basin Plan, CTR, and SIP.  Sections 303(e)(3)(A) and (F) of the Clean Water Act authorize states to allow compliance schedules for standards adopted or revised after July 1, 1977.  (65 Fed. Reg. 31682, 31703; In the Matter of Star-Kist Caribe, Inc. 3 E.A.D. 172 (NPDES Appeal No. 88-5) April 16, 1990; see also the Great Lakes Guidance, 40 CFR Part 132, Appendix F, Procedure 9.)

47.  Authorizes schedules of compliance that are inconsistent with the Clean Water Act.

Response to Comment:

The compliance schedules in the T.O. are in accordance with the Clean Water Act, Basin Plan, CTR, and SIP.  
48.  Authorizes compliance schedules that extend beyond five years which violate the legally mandated five-year term for NPDES permits.

Response to Comment:

The proposed term of the permit is not  contingent upon the compliance schedules within it.  However, we should point out that the T.O. will be changed to shorten to 5 years the schedules of those pollutants based on CTR criteria.  For pollutants based on the objectives in the Basin Plan, the schedule in the T.O. remains at 10 years because the Basin Plan provides for 10-year compliance schedules.

49.  Allows “Interim” limits which are not authorized by the Clean Water Act, will not result in compliance with water quality standards, and will not protect the public’s right to meaningfully comment on a permit.

Response to Comment:  Interim limits are authorized by Section 2.2.1 of the SIP. Where there are new and more stringent water quality based effluent limits, interim limits are allowed if the discharger can demonstrate that it is infeasible to comply with the new limits.  These interim limits are based on current performance and will not allow pollutant discharges to increase.  Source control will be required as a condition for the interim limits and their associated compliance schedules to further reduce pollutants discharges until total maximum daily loads are established.  We do not agree that the public’s right to comment is impacted in anyway by this. The public is welcome and encouraged to comment during the next permit re-issuance in 5 years.  The TMDL process in the mean time is open and we welcome public participation.  We would also welcome public comment on development of the source control requirements.

50.  Allows Detection Levels in place of legally required water quality based effluent limits.

Response to Comment:  The T.O. specifies compliance determination at the analytical minimum levels in accordance with the SIP.  We recognize the commenter’s right to disagree with this provision of the SIP.

Specific Comments:  

51.  The Permit Fails to Include a Required WQBEL for Bis (2-EthylHexyl) Phthalate.

According to the Discharger's effluent monitoring data included with the permit, the Discharger documented Bis(2-EthylHexyl) Phthalate in its effluent at 8.3 ug/l in March of 2000.  Permit Attachment 2 at 5.  The water quality objective in the CTR for this contaminant if 5.9 ug/l.  Thus a WQBEL appears to be required for this contaminant.  Please explain why the permit does not require a WQBEL for Bis(2-EthylHexyl) Phthalate.

Response to Comment:  Staff concur with this comment.  For the pollutant, Bis(2-EthylHexyl) Phthalate,  there is reasonable potential for San Mateo to exceed the CTR water quality objective of 5.9 ug/L, based on a Maximum Effluent Concentration (MEC) of 8.3 ug/L.  Therefore a WQBEL is required.  The Tentative Order will be amended to include a final effluent limit for Bis(2-EthylHexyl) Phthalate of 5.9 ug/L for monthly average and 14.2 for daily maximum, as outlined in Effluent Limitation Section B.8.  Compliance will be determined by comparison with the Minimum Levels specified in the SIP.

52.  The Permit Appears to Circumvent Compliance with Limits for 4,4-DDE and Dieldrin by Requiring Monitoring for These Contaminants Only Once Every Five Years.

“WaterKeepers objects to the monitoring frequency for 4,4-DDE and Dieldrin, which the permit requires only once every five years.  The federal rules require that the permit include monitoring provisions that represent actual facility operations:

All permits shall specify: …(b) Required monitoring including the type, intervals, and frequency sufficient to yield data which are representative of the monitored activity…

40 CFR § 122.48.  Requiring one sample to be taken every five years cannot possibly be representative of the plant's discharge of these contaminants.  Do Staff believe that monitoring for these contaminants once every five years will yield data that is representative of the Discharger's effluent?  Please explain.”

Response to Comment:  Staff reduced the monitoring frequencies for 4,4-DDE and Dieldrin to once every five years as the ability to produce meaningful detectable effluent data for these two pollutants is currently severely constrained by the limitations of chemical analytical detection limits.  Until detection limits for 4,4-DDE and Dieldrin improve to levels low enough to compare effluent wastewater data to the low objectives in the CTR, it is staff’s opinion that we will only be producing non-detectable data.  This data provides very little additional information to San Mateo’s current track record of monitoring for these two constituents.  If during the five year life of this permit the detection limits are significantly lowered, staff can  increase monitoring frequencies for 4,4-DDE and Dieldrin as allowed by Provision 3 of the Permit, Self-Montoring Program. 

The Permit Grants a Compliance Schedule Where Such Schedule Is Not Authorized.

53.  Compliance schedules may not be issued after statutory deadlines

“Compliance schedules may not be issued after statutory deadlines under the Clean Water Act.  40 C.F.R. § 122.47(a)(1)  Section 1311(b)(1)(C) of the Act specifically mandates that water quality-based effluent limitations be achieved by July 1, 1977, and section 1342(b)(1)(A) authorizes the issuance of permits that comply with the section 1311 mandate.  

Furthermore, the federal regulations prohibit issuing a compliance schedule to existing dischargers if the requirement in question was issued three years or more before the recommencement of the discharge:” 

Response to Comment:  Compliance schedules are allowed in both the CTR, SIP and Basin Plan to comply with new standards or objectives. The SIP and the Basin Plan allows for compliance schedules when a discharger can demonstrate that it is infeasible for the discharger to achieve immediate compliance with a more stringent effluent limitation based on new standards or objectives.

54.  Staff’s interpretation of the SIP in determining compliance feasibility is inappropriate.

“According to the permit findings, staff determined the Discharger’s ability to comply with final limits based on a comparison of Average Measured Effluent Levels (AMELs) with the Maximum Effluent Concentration (MEC).  Fact Sheet Addendum at 3.  This effectively asks the question: Is the Discharger complying currently?  If the answer is no, staff presumes that compliance is infeasible.  This is nonsensical, particularly for pollutants for which final limits have been promulgated for years such as mercury and copper.  Under this regime, a discharger might never invest to prevent or treat as needed to achieve final limits and, upon permit reissuance, would always be granted a compliance schedule.  Thus by definition, non-compliance would always be rewarded with a compliance schedule. If this is incorrect, please explain.  Rather, staff must determine if compliance is feasible, and if so, determine the shortest practicable schedule for achieving compliance.”   

Response to Comment:  

We respectfully disagree with the commenter’s interpretation on this issue.  We also disagree with the comment that “final limits have been promulgated for years [for] … mercury, cyanide and copper.”

Both the SIP and the Basin Plan are clear in stating that the feasibility to comply with final effluent limits is determined by current treatment plant performance and not on some future performance implied by the commenter.  While we respect the commenter’s unique opinion in this regard, following the commenter’s reasoning would lead to no circumstance under which compliance schedules would ever be granted.  There is a practical reason and logic behind compliance schedules.  It is to allow time to implement future source control measures to reduce discharge levels to meet the new limits.

Concerning mercury, cyanide and copper, implementation of the CTR and SIP will result in more stringent final limits than the limits in the current permit.  While the discharger can comply these current limits, they cannot comply with the new limits so a compliance schedule is warranted and justified by the discharger’s May 23, 2001, analysis.

55.  Compliance schedules may not be issued if compliance is feasible

“Clearly, authorizing compliance schedules for Dischargers that can in fact comply with final limits defeats the purpose of establishing water quality based effluent limits. If this were the case, no Discharger would invest in the pollution prevention efforts or treatment technology necessary to achieve water quality based effluent limits.  Yet, this appears to be precisely the direction this permit has taken.  Rather than presume that compliance with water quality based effluent limits is required, the proposed permit was issued with interim limits.  Then, less than two weeks before the close of the comment period, the Discharger was asked, essentially, to confirm that compliance is not feasible.”

Response to Comment:  The  Fact Sheet documents staff’s conclusions regarding the May 23, 2001, feasibility analysis provided by the discharger.  In essence, staff concluded that all four conditions necessary for a compliance schedule were satisfied.  

56.  Compliance with final limits for mercury appears to be feasible.
“With only a few days to review the Staff’s permit amendments and feasibility assessment review, WaterKeepers has not had time to make its own evaluation of the Discharger’s ability to complying with final limits for each pollutant. However, based on the  Board’s own draft “Staff Report Statistical Analysis of Pooled Data from Regionwide Ultraclean Mercury Sampling,” by Ken Katen, May 25, 2001, (“Mercury Sampling Study”) it appears that compliance with the CTR/Basin Plan objective of 25ng/l for mercury is quite feasible.  Nearly a third (8) of all 25 POTWs which reported ultra clean sampling over the last year did not once exceed the objective.  Several additional facilities only exceeded the standard once or infrequently.  More importantly, none of the six facilities implementing Advanced Secondary Treatment exceeded the final limit.  Mercury Sampling Study at 6.  This includes the Bay’s largest treatment plant (SJ/SC), medium sized plants (e.g. San Mateo for dry weather flows) and smaller plants (e.g. Petaluma).” 

Response to Comment:  The final WQBEL for mercury is 17 ng/L average monthly limit.  San Mateo discharge on average of 40 ng/L and has detected as high as 260 ng/L.  Clearly, San Mateo cannot meet the final WQBEL. Furthermore, as described in the May 23, 2001, analysis, San Mateo has implemented various mercury reduction measures through its pretreatment and pollution prevention programs.  These include permit and enforcement of industry sources, and educational material about mercury amalgam. 

57.  A compliance schedule may not be issued unless the discharger has made a commitment to support the TMDL process.

“By granting interim limits, Staff generally jeopardizes dischargers’ incentive to contribute to the TMDL process.  The SIP requires a commitment to that process as a condition of receiving a compliance schedule;

The compliance schedule provisions for the development and adoption of a TMDL only apply when:  … and (b) the discharger has made appropriate commitments to support and expedite the development of a TMDL.  In considering appropriate commitments, the RWQCB should consider the discharge’s contribution to current loadings and the discharger’s ability to participate in TMDL development.”

Response to Comment:  The Discharger is committed and is required to participate in the Regional Monitoring Program, which is actively collecting data for the development of TMDLs.

58.  The Permit Grants “Interim” Limits Without Setting Forth a Proper Compliance Schedule.

“Both the Federal Regulations and the SIP require clear requirements for any compliance schedule.  Federal regulations require that the permit:

· Specify a schedule of compliance leading to compliance “as soon as possible.”  40 CFR 122.47(a)(1);

· Specify interim requirements and interim dates for their achievement  40 CFR 122.47(a)(3);

· Reporting of progress made for each interim requirement. 40 CFR 122.47(a)(4);”

Response to Comment:  The proposed schedule allow time to implement and evaluate effectiveness of additional source control measures as well as to develop SSO or TMDL.  These activities are described in the permit findings with associated tasks and interim and final completion dates established in the permit.  Considering the unpredictable and often times contentious nature of setting new standards, the compliance schedule is as short as possible.
59.  The Permit Violates Anti-Backsliding Provisions by Deleting Limits from the Previous Permit. 

“The proposed permit violates anti-backsliding by deleting numerous limits from the previous permit.  The Clean Water Act and federal regulations prohibit rolling back limits from one permit to another, except under narrowly defined circumstances, none of which apply to limits removed in the present permit.

In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of the CWA, a permit may not be renewed, reissued, or modified on the basis of effluent guidelines promulgated under section 304(b) subsequent to the original issuance of such permit, to contain effluent limitations which are less stringent than the comparable effluent limitations in the previous permit.

40 C.F.R. § 122.44(l)(2)” 

Response to Comment:  

Anti-backsliding provisions apply only after determination is made as to the pollutant’s “reasonable potential”, i.e., those pollutants with reasonable potential to cause or contribute to an exceedance of water quality standards.  If a pollutant has no reasonable potential, not including a limit for it is of no consequence..  Staff used the very conservative methodology laid out in the SIP, Section 1.3, for determining whether a pollutant has reasonable potential.  Staff determined the RPA based on the Discharger’s effluent data and objectives listed in the CTR or Basin Plan.

60.  The Proposed Interim Limit for Mercury Violates State and Federal Anti-Degradation Policies and Is Not Consistent with the SIP 

“As noted above, WaterKeepers objects to the use of "interim" standards for mercury because such interim limits are unauthorized by the Act or federal rules and a compliance schedule is not appropriate because compliance with final limits is feasible.  However, even if an interim limit for mercury is legal, WaterKeepers strenuously objects an interim limit based on the worst performing POTWs in the Bay Area.”

Response to Comment:  

The Interim Performance Based Limit (IPBL) is based on sound statistical analysis of pooled mercury data from more than 20 plants from the region as opposed to  past practice of basing on any individual plant’s performance.  The impetus for the Board staff to take on this new and different approach is because the Tosco Order requires the Board to take a valid statistical approach when establishing IPBLs.  Statistical approach is only possible by pooling the mercury ultra-clean data from these plants.  To date, the individual data set is not of sufficient size for a robust statistical analysis.  Above all, this new and different approach will address the drawback of penalizing better-performing plants and rewarding poorer-performing plants when IPBL was established based on individual plant's past performance.  

The claim that the better-performing POTW’s will increase their discharges of mercury seems to be founded in one or more fundamental misconceptions about the interrelationships between effluent mercury concentrations and treatment technology, operation, and source control. The following points may help clarify these issues:

· individual plants’ effluent mercury concentrations are intrinsically tied to the treatment technologies employed. 

· existing plant operations cannot be selectively adjusted to increase or decrease removal of a specific constituent (such as mercury). Only if overall operation degrades would any individual process’s mercury performance degrade; any such overall performance degradation would be accompanied by a host of violations – in effect, a number of warning bells would go off at once.

· unit processes may be brought online or taken offline – indeed, this is envisioned in the seasonal IPBL we propose – but the individual processes’ performance is tied to overall operation. 

· source control is equally as important to mercury reduction as waste water treatment. Some mercury source-control efforts are one-time efforts (like thermometer replacement) which continue to produce their benefit even after being completed, while others are ongoing projects (like fluorescent tube collection) that entail some ongoing operational expense. Regardless, it is highly unlikely that a discharger who had implemented a successful source-reduction effort would  wish to – or be allowed to – abandon its source-control efforts. 

· the San Francisco Bay mercury TMDL, expected to be completed during the life cycle of permits now being renewed, will probably identify and mandate a suite of best management practices for point sources (including POTW dischargers) aimed at reducing their mercury mass loads.

· the better a plant’s overall operation, the smaller is the variability in their day-to-day operations and sampling data. Poorer performing plants have a greater variability, which means they run a greater risk of exceeding any percentile-based IPBL - including the 99.87th percentile – and they have a higher motivation to improve their operations to reduce their risk of violation. 

· from all these perspectives, a 99.87th percentile – or any other percentile – control point is an effective motivator from all these perspectives for poorer-performing plants.

Finally, current estimates of POTW's contribution to mercury loading to San Francisco Bay are between 1 to 3 percent. Holding or even improving the current performance especially by poorer-performing plants – as these IPBL’s will do – is consistent with antidegradation requirements, and will be effective to protect water quality in the Bay from further degradation until the mercury TMDL is completed.

61.  The Permit Fails to Include Legally Required Mass Limits 

“The absence of meaningful mass limits for impairing pollutants contravenes both the state and federal antidegradation policies as well as the federal regulations.  The federal regulations clearly state that “all pollutants limited in permits shall have limitations, standards, or prohibitions expressed in terms of mass. . .” 40 C.F.R. § 122.45(f)).  This is true of all parameters in the permit, but it is of greatest concern when addressing those pollutants that are impairing the Bay.”  

Response to Comment:  

The SIP establishes the policy and procedures for the Regional Board to implement the toxics standards through NPDES permitting.  Section 2.1.1 of the SIP directs the Regional Board to consider whether the mass loading of the bioaccumulative pollutants should be limited to representative, current levels for bioaccumulative priority impairing pollutants, pending TMDL development.  Therefore, the inclusion of interim mass limits for mercury and dioxin TEQ based on the treatment plant performance is consistent with the SIP.  The proposed interim mass limits are reflective of the plant performance, taking into account of the variability of the constituents in the treated effluent.  Setting the limit based on running annual average monthly loading values takes into account of the variations of flow and concentration as well as climatic conditions.  Other than the diurnal cycles, the variation of wastewater flow to a POTW is mainly attributed to the rainfall.  As the annual mean effluent concentration does not necessarily bear any relationship with the actual discharge loading of a pollutant, the method of calculations in the TO results in a more representative and fair way of limiting the total mass loadings in the discharge.

� 40 CFR Section 122.45(f).





