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This document summarizes the Regional Board staff’s responses to public comments on the New Development and Redevelopment Performance Standard made in response to the August 17, 2001, Revised Tentative Order.  The Revised Tentative Order was transmitted for public comment on August 17, and the public comment period closed on September 19, 2001.  Each comment is summarized and followed by staff’s response.  For brevity, many of the comments are paraphrased.

Alameda Countywide Clean Water Program Comments

Alameda Countywide Clean Water Program comment 1:

Since the Board’s workshop was held on July 18th, we have attended and been involved in the ongoing stakeholder process relating to this permit amendment.  We think that this is an exemplary process that has resulted in a better informed community than would have been the case without the process.  It has also provided the basis for significant improvements to the permit language. In addition, we are appreciative of the modifications that have been included in the August 16th draft version that address some of our concerns, i.e. the language of C.3.c that specifically excludes “projects that do not fall into Group 1 or Group 2”, expansion of the waiver language, improved and more flexible operation and maintenance provisions, etc.

Response:

Comment noted.

Alameda Countywide Clean Water Program comment 2:

ACCWP recommends that the requirement to extend stormwater treatment to smaller-sized Group 2 projects be held in abeyance during the next 5-year permit period for the following reasons.  (1) We believe that retaining, for the duration of the next five year permit period, a one-acre threshold for projects that must treat and retain or detain stormwater would be an aggressive increase in the level of regulation without totally overburdening the resources of the local permitting authorities, the construction industry and the Regional Board staff.  Among the projects reported on in Table 7-2 of the ACCWP Annual Report, more than one quarter are smaller than one-acre in size.  The actual number of smaller development projects is larger than the numbers reflected in this table.  Having a five-year period of stable requirements would improve the implementation of the new stormwater controls.
Response:

This comment was responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, Comments 9a, 11a-c, 13g, 13i, 13o, and 13q, and 20b.  We believe the approach taken in the T.O., which allows one year for the co-permittees to implement requirements for Group 1 projects, and three years for implementation on projects as small as 5,000 square feet of impervious area, allows adequate time for the co-permittees to learn from large projects and prepare for implementing requirements on smaller projects.  In addition, the T.O. allows the Program to propose an alternate size proposal for Group 2, and thus includes additional flexibility in this area to assist municipalities in addressing small projects.

Alameda Countywide Clean Water Program comment 3:

ACCWP recommends that the requirement to extend stormwater treatment to smaller-sized Group 2 projects be held in abeyance during the next 5-year permit period for the following reasons.  (2) Pollution prevention and source control measures, rather than treatment BMPs should be the main methods for minimizing the potential release of pollutants from smaller sized projects.  It is less costly and more dependable to rely on the former types of BMPs for site activities that actually generate pollutants.  The proposed permit amendment’s Provision C.3.k. “Source Control Measure Guidance Document” addresses these types of controls, and this is an area where municipal stormwater programs have already made significant progress.  We would support Provision 3.C.k’s requirements applying to smaller development projects.
Response:

This comment was responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, Comments 9a, 11a-c, 13g, 13i, 13o, and 13q.  The Revised T.O. supports the implementation of source control measures, as noted by the commenter.  However, such implementation can address only a portion of urban runoff pollutants generated by new and redevelopment activity.  Pollutants including heavy metals, nutrients, dissolved oxygen demand, pathogens, sediment, oil and grease, and pesticides could still be discharged from new and redevelopment projects at significant levels.  Therefore, while it is appropriate to implement source controls on projects, the inclusion over time of smaller projects allows the range of pollutants generated by the project to be appropriately addressed.

Alameda Countywide Clean Water Program comment 4:

ACCWP recommends that the requirement to extend stormwater treatment to smaller-sized Group 2 projects be held in abeyance during the next 5-year permit period for the following reasons. (3) There is currently a lack of good stormwater treatment technology that is suitable for smaller sized projects.  Most of the attention of BASMAA and the Regional Board staff has been focused over the last several years on the larger new development sites where there is room for the Start at the Source types of landscape-based stormwater treatment BMPs.  

Smaller sites will need to rely on small, engineered treatment systems that currently need improvement. For example, a study conducted by the City of Sacramento
 concluded that none of the 14 proprietary stormwater treatment controls it evaluated were acceptable to use and only one of the controls had data that demonstrated that it would be conditionally acceptable to use.  The types of controls evaluated included storm drain inlet inserts, swirl concentrators and wet vaults.  Another study
 evaluated the likely success of prefabricated stormwater treatment devices by evaluating the limitations on the physical/chemical processes they use.  This study concluded that at best these devices could be expected to treat stormwater for gross solids and coarse particles.
Response:

This comment was responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, Comments 9a, 11a-c, 13g, 13i, 13o, and 13q.  Many small projects may be able to take advantage of landscape-based measures, albeit implemented on a smaller scale than in larger projects.  These may include, for example, bioretention facilities, vegetated swales, and vegetated filter strips.  Some projects may take advantage of measures presently viewed as particularly innovative, such as green roofs or the use of cisterns to capture rainwater for later use as irrigation water.
  Many small projects may also take advantage of significant opportunities to minimize impervious surfaces, including, for example, use of pervious pavements instead of asphalt or concrete paving, and replacement of monolithic concrete slab driveways with wheelways, pervious pavers, or shared driveways.
  We concur with the commenter that some number of Group 2 projects may need to rely on manufactured storm water treatment controls.  Some manufactured controls have been shown to have limited pollutant removal capabilities, especially when not appropriately maintained.  Some can show much higher pollutant removal capabilities, either for trash and larger particulates, or, for some vault-based media controls, across the range of pollutants found in urban storm water. Board staff will continue to work with the Co-permittees to understand which of these controls function best, how they should be maintained, and generally to ensure the best appropriate implementation of practicable controls.  Finally, we note that the implementation of on-site controls may be deemed impracticable for some projects pursuant to the waiver program to be developed by the Co-permittees, and these projects may ultimately help develop regional facilities, or other alternate treatment measures. 

Alameda Countywide Clean Water Program comment 5:

ACCWP recommends that the requirement to extend stormwater treatment to smaller-sized Group 2 projects be held in abeyance during the next 5-year permit period for the following reasons. (4) It is questionable whether it is better to have tens of thousands of small projects treat air pollutants that are deposited on their impervious surfaces or whether it would make more sense for the Regional Board to focus on collaborating with the Bay Area Air Quality Management District and Air Resources Board on finding better ways to control the sources of air emissions that eventually become stormwater pollutants.  Working on better controls of air emissions would also benefit stormwater runoff from properties that are not involved in new development or significant redevelopment.  Air pollutant emission control technology is improving.  For example, Brad Donohue from the Air Resources Board estimated that improved filters for diesel engines will reduce the emissions of metals, PAHs and particulate matter from these sources by about 75 percent over the next ten years.
  There may be other types of air emission sources where new technology is becoming available that would help both air and stormwater pollution.
Response:

This comment was responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, Comments 9a, 11a-c, 13g, 13i, 13o, and 13q.  Staff concurs that part of the overall measures to address the deposition of airborne particles onto the landscape could be regional in nature and involve cooperation with BAAQMD and other entities.  Indeed, regional efforts to control pollutants are a part of the overall stormwater program, and ongoing regional efforts include the Brake Pad Partnership, intended to help reduce the deposition of toxic materials from brake pads.  Board staff will continue to encourage and participate in, and to encourage the co-permittees to participate in, as appropriate, regional efforts such as those.  

However, aerially deposited pollutants, and particularly those regulated by BAAQMD, are only one source of pollutants in urban runoff.  Even if regulated pollutants were significantly reduced, significant urban runoff pollutants would remain in the urban landscape, including heavy metals and oil and grease drips from cars, nutrients, pathogens, and pesticides, heavy metals from roof materials, trash, sediment, and other pollutants.  Group 2 projects are also generators of these pollutants.  Thus, it would remain important to continue to address the impacts of these projects, in particular if they are on the scale of “tens of thousands” of projects (i.e., on the order of square miles of urban landscape).  However, we have not received information showing that the Group 2 projects are that extensive.  Also, we have examined the impacts of the implementation of T.O. measures on air quality, and found that they have an insignificant impact.

Alameda Countywide Clean Water Program comment 6:

ACCWP recommends that the requirement to extend stormwater treatment to smaller-sized Group 2 projects be held in abeyance during the next 5-year permit period for the following reasons. (5) Extending the time to make a decision on whether to include the smaller development projects in the requirements for stormwater treatment allows time to study the advantages and disadvantages of this approach, how it fits in with the TMDLs that the Regional Board staff is currently developing, and other available alternatives that may produce a similar or better result.  We would then have the benefit of time and experience for resolution of various technical issues for application to Group 2 projects.  
Response:

We disagree that the subject requirements for smaller sites should be held in abeyance over the next permit period.  This comment was responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, Comments 9a, 11a-c, 13g, 13i, 13o, and 13q.  In this Response to Comments, see also Berg and Berg Developers Comment 21. While there are many treatment controls that may be included in smaller projects, one of the best ways of improving their design and developing new controls is to begin implementing them, and learning from the results of that implementation.  The other opportunities discussed by the commenter will exist regardless of whether Group 2 projects are included in the sizing criteria requirement or not. 

Alameda Countywide Clean Water Program comment 7:

ACCWP recommends that the requirement to extend stormwater treatment to smaller-sized Group 2 projects be held in abeyance during the next 5-year permit period for the following reasons. (6) It should be further noted that only two project categories smaller than one acre were upheld by the Bellflower decision – hillside located single-family dwellings and parking lots more than 5,000 square feet or more than 25 parking spaces.
Response:

The Los Angeles stormwater permit referred to in this comment contained different project categories than does the Tentative Order, because it was based on the administrative record for that (Los Angeles) action.  Please refer to our response to the City of Campbell, et. al. Legal Comments 8a-d for a more thorough discussion of the Bellflower decision.
Alameda Countywide Clean Water Program comment 8:

… we believe that it makes sense currently not to require stormwater treatment BMPs at smaller Group 2 redevelopment sites where the options for treatment are very limited and the benefits of doing so have been inadequately evaluated in comparison with other options.

Response:

We disagree with this comment.  The types and concentrations of pollutants discharged from Group 2 projects are expected to be similar to those discharged from the remainder of the urban landscape.  Treatment options may be more limited for smaller sites than for significantly larger ones.  However, there should still remain substantial opportunities to comply with the sizing requirements, particularly given the knowledge gained during the years the sizing requirements would be implemented on larger projects.  The Revised T.O. also provides flexibility to the Co-permittees by allowing the proposal and use of a waiver provision for those projects for which treatment is impracticable.  Thus, the Revised T.O. allows a spectrum of options to address pollutant runoff from project sites, additional flexibility for off-site implementation, and does not restrict opportunities for continuing to improve knowledge of implementing storm water controls on smaller sites.

Alameda Countywide Clean Water Program comment 9:

As we have previously stated, we believe that the definition of significant redevelopment should be directly related to creation of additional impervious surface, which is a water quality related factor.  However, structural replacement or replacement of impervious surface would not seem to create additional stormwater concerns.  It is important to have a water quality related nexus for this category of Group 1 projects.
Response:

This question was addressed in the Response to Comments transmitted September 6, 2001.  Therein, see Comments 1 and 13s.  There is a clear nexus between water quality and requiring the implementation of storm water controls on significant redevelopment projects, even when those projects do not create additional impervious surface.  The nexus is that these existing projects are negatively impacting water quality and beneficial uses of waters through the discharge of pollutants uncontrolled by treatment controls.  Thus, there is an existing water quality impact associated with these projects, and the impact is cumulatively significant, and can be individually significant, depending on the project.  We have examined the environmental impacts of redevelopment of existing impervious surfaces and found that, with implementation of the T.O. measures, they will be appropriately mitigated.  Implementation of storm water controls in these projects over time is expected to help reduce this known and existing significant pollutant impact to the beneficial uses of receiving waters.

Alameda Countywide Clean Water Program comment 10:

We recommend that all redevelopment projects be excluded from the requirement to control peak stormwater runoff flow and volumes because there are few options for detaining or retaining stormwater on redevelopment sites….

Response:

We disagree.  The proposed inclusion of sizing criteria for post-construction storm water treatment and hydromodification controls is intended to help mitigate known water quality impacts from new and redevelopment projects.  This issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the responses including, but not limited to those to comments 1, 2b, 3b, 7b, 7e, 7f, 8a, 9, 10, 11a, 13c, 13g, 13o, and 15j.  As discussed therein and further here, we believe that given the spectrum of available stormwater treatment controls and the significant flexibility anticipated as part of the framework for preparing an HMMP, there will be appropriate and practicable opportunities for redevelopment projects to control peak stormwater runoff flow and volume impacts.
Alameda Countywide Clean Water Program comment 11:

We recommend that all redevelopment projects be excluded from the requirement to control peak stormwater runoff flow and volumes because… creeks in redevelopment areas have already adjusted to the increases in flows associated with historic urbanization….

Response:

The Revised T.O. allows for consideration of this issue as a part of the preparation of a Hydrograph Management Mitigation Plan (HMMP).  It is premature to include a blanket exclusion of all redevelopment projects from peak flow and volume control requirements at this time, in advance of the technical discussion that will occur as part of HMMP development.  However, many of them will be excluded based on existing language in the Revised T.O. excluding projects with minimal potential to further impact creeks.

The “adjustment” of creeks to the increases in flows associated with historic urbanization has often meant the significant degradation of those creeks.  Additionally, there are creeks in the Bay Area that continue to adjust to the impacts of development, despite built projects having been present for decades along them.  These include San Leandro Creek in San Leandro and Oakland, San Lorenzo Creek in Alameda County, Glen Echo Creek in Oakland, and Cordonices Creek in Berkeley.  San Leandro Creek is significantly incised in a number of locations, and is also significantly constrained by adjacent development.  Efforts of property owners to protect their property from continuing bank erosion have resulted in increasing hardening of the natural creek channel, a process that is slowly being repeated on San Lorenzo Creek.  This results in a cycle of increasing hardening, as projects installed in one or more locations cause or exacerbate impacts elsewhere, leading to installation of more hard protection, further impacts, etc.  Another example is along a reach of Glen Echo Creek in Oakland below MacArthur Blvd.—a creek reach where the surrounding area and upper watershed has long been developed.  There, a coalition of local community groups, working with the City of Oakland, helped develop an alternative plan to replace an Alameda County Public Works Agency plan that would have significantly hardened a reach of the Creek in order to address creek adjustment and observed periodic flooding.  Along Cordonices Creek in Berkeley, the redevelopment of the University of California, Berkeley’s graduate student family housing has provided the opportunity to repair a creek reach significantly degraded by storm water discharges, and to improve its function as habitat for listed special-status species.  Similar examples may be found in many, if not all Bay Area counties.  Therefore, including redevelopment areas in the consideration of the HMMP may result in significant benefits to water quality and beneficial uses of waters.  At a minimum, it is premature to exclude them from consideration. 

Alameda Countywide Clean Water Program comment 12:

We recommend that all redevelopment projects be excluded from the requirement to control peak stormwater runoff flow and volumes because… redevelopment is an important smart growth option that should be encouraged.
Response:

We disagree that all redevelopment projects should be excluded from the subject requirement.  This issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the responses including, but not limited to those to comments 1, 2b, 3b, 7b, 7e, 7f, 8a, 9, 10, 11a, 13c, 13g, 13o, and comment section 15.  Also, an important goal of “smart growth” is to substantially reduce the environmental impacts of development as compared to other types of development, and particularly the sprawling post-World War II model of development that has been implemented across much of the Bay Area.  As such, requirements to control peak runoff flows and volumes are intrinsic to the concept of smart growth.  By better defining when controls are necessary and identifying opportunities to implement them, the Revised T.O. and proposed HMMP are expected to assist the Co-permittees with their implementation of smart growth policies. 
Alameda Countywide Clean Water Program comment 13:

Modify Provision C.3.m.vi. to be consistent with the reduction of 303(d) listed pollutants to the maximum extent practicable.  This provision deals with the water quality review process.  A sentence should be added to this section clarifying that the implementation of control measures reduces 303(d) listed pollutants “to the maximum extent practicable,” and not whether an increase in a pollutant would result.  This would provide the MEP standard in this section that is also referenced in other parts of C.3.

Response:

We disagree that the environmental review process should be limited to only 303(d)-listed pollutants.  Instead, the review process is to determine if a project will result in negative impacts to water quality and beneficial uses.  Also, this comment was addressed in the September 6, 2001, Response to Comments, response to comment 19f, which stated: Because the purpose of Provision C.3.m.vi is to ensure that the environmental review of development projects includes an evaluation of the project’s potential impacts on water quality, we do not agree that the suggested addition is needed.  Such potential impacts should be evaluated whether or not a project incorporates stormwater control measures, and the municipal reviewer should decide whether stormwater controls satisfactorily reduce CWA Section 303(d) pollutants.

Alameda Countywide Clean Water Program comment 14:

State peak flow and runoff volume requirements in terms of goals and objectives of the regulations or in terms of outcomes while leaving the specifics to the dischargers.  The discussion relating to alteration of peak flows and runoff volumes appears to be written to achieve the goal of protecting downstream areas from the effects of increased erosion or sediment transport (see Nature of Discharges and Sources of Pollutants, finding # 6).  While they are important, peak flows and runoff volumes are not the only factors to consider.  ACCWP would prefer that the requirements be written in terms of the desired goal or outcome with the treatment of specific hydrologic or hydraulic factors left to the dischargers.
Response:

We believe the Revised T.O. allows significant flexibility in how to address the impacts identified in Finding #6 and further discussed in the July 2001 Staff Report.  One option is to control changes to peak runoff flows and volumes.  Another option is to complete appropriate creek restoration activities at approximately the same time or in advance of construction of impacting projects in a given catchment.  Because these items can be construed very broadly, the Order does provide suggested guidance regarding how these are approached, in the form of a suggested framework for preparation of an HMMP.  However, the Co-permittees have significant latitude to determine how they will approach preparation of the HMMP, what the appropriate implementation of measures will entail, what those measures may be, etc.  For example, it is not unreasonable to imagine that appropriate implementation of downstream restoration activities could entirely obviate the need for on-site or near-site detention on projects in a given catchment.

Also, this issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the responses including, but not limited to those in comment section 15, and particularly the response to comment 15i.

Berg & Berg Developers Comments

Berg & Berg Developers Comment 1:

The findings presented by the Board are flawed in that a number of engineering firms, other project proponents and municipalities have stated and raised serious objections to the technical provisions, practicality and basis of the findings for the proposed Tentative Order.  Finding 5.; for example, indicates that increased pollution would result from development and redevelopment projects due to deposition of airborne particles deposited on the project. This would suggest or indicate that the solutions should possibly be more regional versus the project requirements of the Tentative Order.

Response:

Commenter refers to extensive comments made during the May – June 2001 comment period on the subject T.O.  These comments were responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, Comments 2, 3, 7, 10, 15, 20, including related subcomments (e.g., 3b).  Staff concurs that part of the overall measures to address the deposition of airborne particles onto the landscape could be regional in nature.  Ongoing regional efforts include the Brake Pad Partnership, intended to help reduce the deposition of toxic materials from brake pads.  Board staff will continue to encourage and participate in, and to encourage the co-permittees to participate in, as appropriate, regional efforts such as those.

Berg & Berg Developers Comment 2:

Finding 6 was contested by several engineering firms, indicating that new or redevelopment projects may have more beneficial than negative impacts.

Response:

Commenter refers to extensive comments made during the May – June 2001 comment period on the subject T.O.  These comments were responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, Comments 2, 3, 7, 10, 15, 20, including related subcomments (e.g., 3b).  Staff does not concur with the commenter that the act of a firm’s contesting Finding 6 means that new or redevelopment projects may have more beneficial than negative impacts.
Berg & Berg Developers Comment 3:

C3 b. We object to the treatment and detention measures as unworkable and onerous for reasons as stated in letters previously transmitted by McKay and Somps dated June 18, 2001. The treatment of individual projects is contrary to years of planned centralized systems for water and sewer.

Response:

Commenter refers to comments made by Mackay and Somps during the May – June 2001 comment period on the subject T.O.  These comments were responded to in the Response to Comments transmitted September 6, 2001.  Staff notes that centralized systems to treat storm water runoff have been considered, and generally not implemented, in part because of the significant challenges present in conveying storm water runoff to centralized locations, and the substantial cost of designing a plant to treat flows that can vary significantly from day to day and year to year.  The Order does provide the opportunity to implement regional treatment facilities.

Some American cities continue to operate a combined centralized storm and sanitary sewer system (a local example is San Francisco).  However, the Co-permittees generally have constructed a distributed storm drain system, with varying lengths of engineered underground storm drain connected to existing creeks and the Bay.  The regional treatment facilities allowed by the Order could be constructed on a scale that would fit in well with the existing systems.
Berg & Berg Developers Comment 4:

C3 b. i. We object to retention/detention as well as untested impervious land reduction methods for the reasons stated above.  Years of municipal planning have produced the excellent tested planning standards of today.  The Tentative Order proposes drastic unproven and onerous requirements, which will have to be implemented in too short of a time period.

Response:

Commenter refers to extensive comments made during the May – June 2001 comment period on the subject T.O.  These comments were responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, Comments 2, 3, 7, 10, 15, 20, including related subcomments (e.g., 3b).  Also, staff does not concur that the impervious land reduction methods referenced in the T.O. are “untested,” “drastic,” “unproven,” or “onerous.”  Rather, they are simple and straightforward designs, some of which—narrow streets, for example--were implemented for decades in American cities and towns prior to and shortly following World War II,
 including in many cities and towns in the Bay Area.  References are presently available which discuss how a number of these impervious land reduction designs may be incorporated into projects.
  Many of these measures can contribute to substantial benefits beyond water quality, including higher property values, improved community cohesiveness, and overall improved quality of life.  We have examined the environmental impacts of the subject impervious surface reduction measures, and found that they have an insignificant impact, and likely an overall net benefit.
Berg & Berg Developers Comment 5:

C3 c Applicable Projects ~ “C3 shall not apply to projects that have received vested development rights through permits or planning approvals”

We believe that the term  “received vested development rights through permits or planning approvals” is not sufficiently clear and does not have a universally accepted meaning. Moreover, large and complex projects frequently are required to submit several applications to the local jurisdiction as a project proceeds through the permitting process. In order to prevent confusion over which projects are covered by or exempted from the new storm water requirements, we recommend that the Board add the following language to paragraph c.:

For the purposes of Provision C.3, a development project shall be deemed to have a complete development application and exempt from the requirements of Provision C.3 when the application has been deemed complete by the local jurisdiction, under its applicable rules, for the first development approval for the project (for example, the planned development zoning, planned district zoning or master site development permit for projects involving a master plan approval, or site development permits or design review approvals for projects not involving a master plan approval).

Without the adoption of such language, it may be necessary to begin again the development approval process for projects which otherwise are well along in the process. To have to plan for and redesign storm water control features to meet the interim peak flow and numeric standards would unnecessarily delay completion and increase the cost of these projects.

Response:

In response to this and similar comments, working with the co-permittees, the referenced language has been modified in the revised T.O.  

We note that, as a part of separate permitting/approval processes, we have been working on this issue on some individual projects.  For example, we have been working on one project for several years in a city in Alameda County.  Design of acceptably sized storm water treatment controls into the project has presently been deferred, at the project proponent’s request, until prior to mass grading for the project (i.e., shortly prior to the beginning of the project’s primary construction phase, and following almost all significant local development approvals).  The local city has generally been supportive of including these controls in the project, and neither the city nor the project proponent has raised the issue being raised now, that the development approval process must be restarted or significantly delayed as the project is redesigned to include these measures.  Board staff has had similar experiences with projects in the Cities of Pleasanton, Dublin, and Livermore, and Contra Costa County.  While only anecdotal examples, this suggests that treatment controls may be designed into projects that are significantly advanced in the development approval and construction planning process, without significantly delaying the project.
Berg & Berg Developers Comment 6:

C3 c. i. 3 Group 1 projects ci 3 Significant redevelopment projects

This paragraph places  “any addition or replacement of 5000 square feet of impervious [surface]” into the Group 1 category.  This is extremely onerous and costly. This should be revised to read creation of new impervious areas of more than 43560 square feet. The Phase II final rule was intended to cover only disturbances of one to five acres not disturbances of 5000 square feet on a one-acre site.
Response:

The change recommended by the Commenter has been incorporated into the revised T.O.  Herein, see Alameda Countywide Clean Water Program comments 2 and 4 and Berg and Berg Developers comment 17.   The smaller projects would come under the T.O. requirements in 2004.  Data and literature cited throughout this document, the July 2001 Staff Report, and the September 6, 2001, Response to Comments establish that these development project categories all produce pollutants in stormwater runoff.  We do not see a substantial basis to exclude any of these development categories as we request the next phase of implementation of the T.O. in 2004.  If the Co-permittees know of evidence that certain types of new development do not yield pollutants in runoff, the Program can make an alternate small project category proposal, with supporting evidence that it will attain comparable pollutant removal effectiveness.  

Berg & Berg Developers Comment 7:

Post construction requirements for parcels of five acres are marginal at best, and water quality measures would be more appropriately served by allowing the municipalities to provide mitigation on a regional basis--in particular for smaller parcels--if in fact there is any legal requirement to do so.

Post construction requirements for redevelopment parcels are marginal at best, and water quality measures would be more appropriately served by allowing the municipalities to provide mitigation on a regional basis unless the project proponent elected to handle it on-site, subject to the municipality’s approval.
Response:

The proposed inclusion of sizing criteria for post-construction storm water treatment and hydromodification controls is intended to help mitigate known water quality impacts from new and redevelopment projects.  This issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the responses including, but not limited to those to comments 1, 2b, 3b, 7b, 7e, 7f, 8a, 9, 10, 11a, 13c, 13g, 13o, and 15a-t.

Berg & Berg Developers Comment 8:

Additionally, just because a site might cross the threshold of 50% redevelopment is not a justifiable reason to make the project retrofit its entire storm drain system. The requirement for post construction requirement for more than the impacted area is unjustified and should be struck.

Response:

We disagree, and instead find that redevelopment of 50% of a project is a reasonable opportunity to incorporate stormwater treatment BMPs, when such BMPs will represent a small percentage of overall redevelopment costs.  Federal NPDES regulations at 40 CFR 122.26(d)(2)(iv)(A)(2) have required since 1990 that Dischargers utilize “planning procedures including a master plan to develop, implement and enforce controls to reduce the discharge of pollutants from Municipal Separate Storm Sewer Systems (MS4s) which receive discharges from areas of new development and significant redevelopment.  It is best professional judgement, based on the record and stakeholder process, that this threshold constitutes both significant redevelopment and a degree of work on a site where it becomes reasonable to address the site’s storm water impacts.  Staff disagrees that storm water controls should not be required for areas other than the immediate area being redeveloped.  Herein, for a discussion of this, see Alameda Countywide Clean Water Program comment 9.

Berg & Berg Developers Comment 9:
C3 c. ii Group 2 projects

The direct and administrative cost of implementing these regulations from the development and municipal side would far exceed any potential benefits. Group 2 should be struck from the permit. 

C3 c. iii Group 2 projects 

The New Tentative Order treats Group 2 Projects in the same manner as the Group 1 projects except for the time frame. Group 2 projects are so small that Numeric Sizing, O&M and Peak Discharge regulations are simply uneconomical to implement and administer. Group 2 project classification should be totally eliminated as unjustified on a cost benefit basis and extremely burdensome for the developers and municipalities.
Response:

This comment reiterates similar comments made during the May – June 2001 comment period on the subject T.O.  These comments were responded to in the Response to Comments transmitted September 6, 2001.  Therein, see responses to comments 1, 8e, 9a, 9b, 9c, 10, 11a, 11b, 11c, 13c, 13g, 13h, 13j, 13o, 13q, 15b, 15f, 15j, 16d, and 16e.  In summary, staff’s analysis has found that the costs of implementing the controls required by the revised T.O. are reasonable, and on the order of 1-2% of project costs.  Some projects have reduced total costs as compared to traditional, pipe-in-ground projects by implementing measures like those required in the revised T.O.  Further, research has found that pollutant loadings from all areas of the urban landscape are significant, and the proposed size categories represent staff’s best professional judgement regarding appropriate sizing to address impacts from new and redevelopment projects.  Finally, it seems likely that numerous small projects will be excluded from the hydromodification requirements, because they will be located in catchments that are presently substantially developed, in which the creeks are substantially hardened, and in which the incremental change resulting from additional small instances of development may not be significant.  However, the revised T.O. includes significant flexibility regarding implementation of both treatment controls and hydromodification management measures, including construction of regional treatment facilities and downstream creek restoration to accommodate hydromodification impacts.  Thus, we believe that such requirements are implementable and in an economic and practical way.  Further, we have examined the environmental impacts of these measures and found that they have an insignificant environmental impact.

Berg & Berg Developers Comment 9a:

C3 d. Numeric Sizing Criteria 

A number of engineering firms, the City of San Jose, and other municipalities have raised technical objections to these requirements based on costs, feasibility, and the lack of a proven cost benefit. The requirement to treat all rainfall regardless of whether it causes or contributes to pollution or impacts water quality is unwarranted by local conditions. We defer to those objections.

C3 f. Limitation on Increase of Peak Stormwater Runoff Discharge Rates

A number of engineering firms, the City of San Jose, and other municipalities have raised technical objections to these requirements based on costs and feasibility and the lack of a proven cost benefit. The requirement to treat all rainfall regardless of whether it causes or contributes to pollution or impacts water quality is unwarranted by local conditions. We defer to those objections. 

Response:

Commenter refers to extensive comments made during the May – June 2001 comment period on the subject T.O.  These comments were responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, Comments 1, 2, 3, 7, 10, 15, 20, including related subcomments (e.g., 3b).  In summary, staff’s analysis has found that controls are feasible to implement at a reasonable cost of about 1-2% of project costs.  Studies have found that essentially all urban runoff can contribute to water quality impacts and impacts to beneficial uses.  We note that the revised T.O. requires treatment of approximately 85% of annual runoff, rather than 100% of rainfall, as the commenter suggests.  In addition, it includes a provision for waivers for projects where implementing the requirements is infeasible and anticipates substantial flexibility on how hydromodification impacts may be addressed.  Therefore, staff does not concur with commenter’s statements.
Berg & Berg Developers Comment 10:

C3 e ii 2  Operations and Maintenance.  

Requiring additional written clauses in lease or sales agreements is a redundant requirement. Where does the requirement end, if the obligation to comply with all state, federal and local requirement had to be included in every business document the final documents would be impractical to work with. This item should be struck as the municipality is being required to enforce the regulations.
Response:

We disagree that this concept, while not a requirement (there is more than one option for O&M), is redundant.  We know of know other requirement to maintain stormwater treatment BMPs.  The inclusion of measures to help ensure the maintenance of constructed storm water treatment controls and other measures after property has been leased or transferred is an important mechanism to ensure BMP performance.
  Many treatment controls rely on regular inspections and maintenance to function appropriately, and in the past, controls have not always been regularly inspected or maintained once a property has been constructed and sold.  In some cases, this can result in greater water quality impacts than if no control were present.  Thus, this requirement is at once a key educational component informing buyers and lessors of a responsibility of owning the property, and a tool to ensure that built measures function as intended over the life of a project.  

Writing every potentially applicable state and federal regulation into all business documents would be time-consuming and wasteful, but the limited basis where it is being implemented here, which is intended to accomplish a goal key to ensuring the function of the measures being required, is reasonable and should be something that can be accomplished in relatively short order.  By educating property owners and lessors when there is a transfer, this measure also helps to reduce municipal costs—which can be ultimately passed on to the citizens—for inspections and enforcement. 

Berg & Berg Developers Comment 11:

C3 g. i&ii  Waivers:

For the RWQCB to saddle the Cities with such stringent requirements and regulations on the Cities and not allow them to exercise their own proven capabilities is both unnecessary and unwarranted. The municipalities have long been charged with delivering and managing modern utilities at excellent service levels and prices for over a hundred years. Clearly the Cities should have complete latitude and freedom to administer the waivers in the most economical and efficient manner. The cost of these requirements is tremendous and should not be arbitrarily imposed until the municipalities determine the best manner to accomplish the objective.
In addition, we urge the regional board to include substantially more reliance on the concept of “regional facilities” and abandon the project-by-project basis, which is prohibitedly expensive when compared the cost of the existing installed regional storm system.
Response:

The presently proposed revised T.O., developed in cooperation with a stakeholder group that includes the Co-permittees, is partly an effort to address known storm water impacts from new and redevelopment, which the Co-permittees have had only limited success in addressing (see, for example, the response to San Jose comment 16c).  The Board’s approach in the past has been to set general goals and to allow municipalities to proactively define how they wished to accomplish those goals.  That is still largely true in the revised T.O.  However, the additional detail in the revised T.O. is responsive to the municipalities’ difficulties over the last decade in successfully and evenly implementing measures at an appropriate level in their new and redevelopment projects.  The degree of implementation of these measures by Bay Area municipalities varies wildly, and many municipalities have requested that the Board, as a regional agency, set a regional standard with which they can comply.
  

As described in the Response to Comments transmitted September 6, 2001, the proposed requirements are being implemented as part of the continuous improvement process envisioned by the Clean Water Act, are intended to address known water quality impacts from new and redevelopment projects, and are expected to be implementable at a reasonable cost.  The revised T.O. provides appropriate opportunity for the use of waivers—the design of a waiver program would be completed by the Co-permittees—and use of regional treatment facilities.  Because required measures are necessarily project-specific, and the practicability of regional treatment facilities will be based on catchment-specific conditions, it is not appropriate at this time to limit the Co-permittees’ options by specifying that regional facilities should receive significant preference over site-based measures.  As a matter of practice, this will occur as projects are designed, permitted, and built once the permit has been implemented.

Berg & Berg Developers Comment 12:

We feel that it is unduly restrictive to require and confine compensatory storm water mitigation to the same storm drainage basin and receiving water. If a solution has merit on a cost and efficiency basis and accomplishes the same or improved intended goal of storm water detention/treatment there is no reason to impose arbitrary restrictions.

Response:

Based on comments similar to this one, and including this one, we have modified the revised T.O. to require equivalent stormwater treatment in the same watershed where feasible.  Nonetheless, we believe the Santa Clara subwatersheds are sufficiently large areas that could support regional stormwater management solutions.  

The referenced requirement, as written and revised, is intended to be appropriately protective of water quality.  It is not arbitrary, because it is intended to ensure the preservation and/or improvement of waters, and to minimize the potential for degradation of waters, on a catchment-specific basis, within the MEP standard set by the federal Clean Water Act, and thus there is a clear and reasoned link to appropriate protection of water quality.  Specifically, it is intended to avoid the degradation of significant areas of waters by the uneven implementation of storm water measures across the area covered by the Revised T.O.  Also, please see the National Marine Fisheries Service comments 9 and 10, which illustrate the importance of keeping “compensatory projects” in the same waterbody where possible.

Berg & Berg Developers Comment 13:

C3 j.i. Site Design Measures Guidance and Standards Development 

Municipalities have developed design guidelines and have improved them over the years. They are in the best position to develop standards within their local area. One of the speakers at the July 18th workshop noted that a housing development in Livermore is rife with dissatisfaction on the part of both the homeowners and the City due to frontal swales that no one is satisfied with. They further stated that rear yard drainage inlets were not allowed that would have provided a more suitable swale connection because the homeowners could not be trusted not to pour oil down the drains!!!! This is an example of municipalities being required to enforce unworkable design requirements based on flawed assumptions of presumed individual behavior. 

Response:

Staff concurs that municipalities have developed and improved design guidelines over the years, and that they are in the position to continue to do so.  That is why the T.O. allows the Co-permittees to review their design measures guidance and make any necessary improvements.  This has been one of the foundations of the storm water program, and the revised T.O. continues to look to the municipalities to consider revisions of existing standards.  Recently, a number of cities, including Portland, Oregon, Vancouver, British Columbia, and Phoenix, Arizona, have begun and/or completed extensive reviews of municipal design standards, specific to the environmental impacts of the built urban landscape, and identifying opportunities to reduce those impacts while improving overall quality of life.  Staff believes that there remain significant opportunities to minimize the impacts of new and redevelopment projects by revising municipal design guidelines.

The referenced project in Livermore is a good example of a learning experience with respect to design, and of the need to consider storm water controls at the beginning of a design process, rather than at the end, as was the case for that project.  For example, the subject subdivision included substantial area devoted to detention basins designed to detain only peak flood flows.  These basins could have been designed as multi-purpose detention/water quality basins, but this opportunity was not taken advantage of at the time.  The Revised T.O. neither requires use of a particular treatment control, nor specifies the setting within a project where such a control must be constructed.  To Board staff’s knowledge, the design of treatment controls in the subject project was affected by the engineering constraints of a project that was largely planned, and the available opportunities within that planned project to improve water quality.  We have examined the environmental impacts of including the site design measures requirement as part of the T.O., including potential impacts to water quality, air quality, traffic, geology, biology, and resource use, and found that it has an insignificant impact, when appropriately implemented.

Berg & Berg Developers Comment 14:

Disconnected roof down spouts 

This may work okay on some single-family residential with large lots but it is not an acceptable solution for smaller lots, some multifamily and the majority of commercial where the amount of landscape around the building most likely will be narrow and abutting parking where the drain water will merely pick up more pollutants and sediments on the way to the drain. This should be deleted as it creates foundation problems for buildings and potentially leads planners and administrators to interpreting these as a required measure. In the late 70’s the practice was established to pipe gutter water away from the foundations to prevent foundation and water problems. On large commercial buildings the ratio of the roof area to the adjacent landscaping around the buildings would be in the order of 5 to 6 to one. That is simply too much water to put in immediately adjacent to the building.
Response:

The item referenced by the commenter, C.3.j.i.7, is an item presented as an example of measures than can be considered as the Co-permittees review and appropriately revise their local design standards and guidance.  Staff concurs that there can be projects in which the use of disconnected roof downspouts is inappropriate, for example because of soil shrink-swell issues and the potential for foundation damage.  It is in part for this reason that the item is presented only as an example and not as an explicit requirement.  However, we also note that many projects have utilized disconnected downspouts, including the Advo plant and BT Office Supply (now Corporate Express) warehouse in Newark.  Each of these has disconnected downspouts draining to a grassy swale located in the site’s landscaping.  Similarly, recent projects, including the Dublin Ranch Phase I project in Dublin, Alameda County, and residential projects in Union City, have utilized disconnected downspouts, even on sites with heavy clay soils.  In those cases, they have routed downspout discharge a reasonable distance from the house foundations and graded lots to drain water away from the house, as is standard practice.  Thus, this measure can be practicable and has been implemented on a number of Bay Area projects, including for the commercial types of projects for which the commenter implies it would not be practicable.

Berg & Berg Developers Comment 15:

C3 k. Source control

To impose covering all loading docks regardless of the user’s need is unnecessary. Trucks have to traverse the site and are more vulnerable to spills and drips while they are in transit than when sitting at a dock. Why impose this requirement arbitrarily, it is not needed and should be deleted. A sanitary connection at trash enclosures is also not necessary when you are requiring a Dumpster with a cover. Requiring a sanitary connection for fire sprinkler test water is also an unwarranted requirement with no basis.
Response:

The revised T.O. states that these measures are offered as examples of source control measures that may be included in the source controls document required to be prepared by the Co-permittees.  They have been included for informational purposes and to help guide the Co-permittees in their preparation of the required document.  Staff neither intends nor anticipates that they would be implemented in an arbitrary manner where they do not provide a benefit to water quality.  

Based on informal discussions with Bay Area storm water programs, both Dumpsters and fire sprinklers can act as significant sources of storm water pollutants.  Fire sprinkler test water, for example, can sit in sprinkler pipes for long lengths of time prior to discharge, and may include metals, oils, and other pollutants.  Sprinkler test water has often been observed to discharge black or gray and to carry a significant odor.  Therefore, providing a sanitary sewer drain to capture this water may provide a significant water quality benefit.  Similarly, Dumpster drips can be a source of significant pollutants, and capturing this relatively small volume of discharge can result in a disproportionately large benefit to water quality.  It is for these reasons that these measures have been included as examples of source controls that may be included in the required document. We have examined the environmental impacts of including the source control measures requirement as part of the T.O. and found that it has an insignificant impact.

Berg & Berg Developers Comment 16:

C3 l Revise General Plans

C3 m. Water Quality Review Processes

C3 n Reporting

C3 o Implementation 

We object to these sections in that they potentially add significant reporting and project  approval processing costs for the municipalities and subsequently for project proponents,  for requirements that are unwarranted by factual considerations of local conditions. The municipalities have sufficient experience in administering the environmental process and are capable of developing appropriate criteria. These sections appear to be redundant and should be struck.
Response:

We disagree with this comment and note that none of the Dischargers has made similar comments, possibly because these sections of the T.O. are very similar to conditions of the existing permit.  This issue has also been discussed in this Response to Comments and the September 6, 2001, Response to Comments.  Therein, see comment 1, sections 9, 11, and 19, and comment 20a.

Berg & Berg Developers Comment 17:

General Item Comment: 

The cost of the numeric sizing and peak flow requirements could well run upwards of $500,000 or more for a five-acre industrial site. An engineering contractor reported that a local 4.5 acre project in Newark, California requiring under parking detention similar in volume to those given in the RWQCB staff example ran $223,000 for their direct contract price.  Adding 15% for engineering & miscellaneous puts the per-acre price at $58,000/acre, very close to the price the Charles Davidson Company estimate of $450,000 for a 7 acre project with a detention basin. The engineering contractor on the Newark project had quoted a 9.5 acre project requiring detention at $1,200,000 or $130,000/acre. A storm water treatment manufacturer quoted installed mechanical treatment device pricing for a range of projects varying from 5 to 10 acres at approximately $6500 per acre; however, smaller projects go up drastically. 

Combining the treatment and detention cost yields a potential nominal cost range of $66,500 to $135,000+-/acre for sites between one and 25 acres. Below one acre to 5000 square feet the cost per acre could run upwards of $78,000 to $200,000/acre depending on the requirements imposed.
Cost for specific sites that would be required to make multiple connections to storm connections due to compound topography would be significantly higher. Even though these estimates are rough, there is correlation to estimates by Charles Davidson Company and the City of San Jose’s estimate that the Tentative Order could impact total project costs by 10% or more. Comparing the City of San Jose’s published costs for storm area fees which is $1815 per acre it is easily seen that costs resulting from this Tentative Order  will be onerous requirements for new and redevelopment projects.

Response:

There are many different methods of complying with the Revised T.O.’s requirements, including detention.  References suggest that the per-acre capital costs for water quality ponds, for example, which use detention, are significantly lower than those cited by the commenter.  On September 5, 2001, Board staff presented to the Co-permittee stakeholder group general engineering estimates for basin sizing for several sites.  Using the first example presented, a 22-acre site that requires 1.4 acre-feet of storage, results in the following capital cost estimates for wet pond construction, extrapolating from the estimates in “Costs of Urban Nonpoint Source Water Pollution Control Measures,” converting to 2001 dollars, and assuming 25% additional cost for engineering design, administration, and legal fees, and contingencies.
  Per-acre capital costs range from $3,100 – 8,800, for a total basin capital cost of $68,000 – 193,000.
  This excludes the costs of land.  This estimate is similar to that made for extended detention basins in Los Angeles and that presented in the July 2001 Staff Report, albeit higher on the high end.  If costs of land are included,
 and a 0.4 acre basin size is assumed, then the total capital cost, including land, rises to $362,000 – 487,000 (2001 dollars).  This cost is approximately 0.6 – 0.8% of the developer’s estimated total project cost of $58,500,000.

Public testimony made at the July 2001 Board meeting by an engineering consultant to the building industry stated that operation and maintenance costs for such a basin might be about $500/year.  Other references suggest they may be greater, and as much as $2,600/year in 2001 dollars, although references note that costs vary depending on basin design, size, and other factors, and may be less than that estimate.
  If a 50-year lifetime for the pond is assumed, and costs are assumed to stay constant relative to inflation, then wet pond maintenance costs would be expected to range from about $25,000 – 130,000 over the 50-year life of the basin (in 2001 dollars).  This would result in total costs for a wet pond, including capital costs, land, and operation and maintenance, ranging from $387,000 – 617,000 (2001 dollars).  This cost is approximately 0.66 – 1.05% of the developer’s estimated total project cost of $58,500,000.

These estimates are lower than those referenced by the commenter by approximately an order of magnitude (i.e., 1/10 as much).  Why might this discrepancy be present?  One possibility is that the estimates referenced by the commenter were calculated using one of the most capital-intensive methods of providing detention—construction of large underground pipe systems.  On an up-front, capital basis, these pipe systems can be significantly more costly than basins because they require a similar or greater amount of excavation as basins do, and also require the purchase of expensive, large-diameter pipe, construction of the pipe system, and subsequent placement of fill over the pipe system.  Underground pipe detention systems also reduce one of the cost savings of detention basins, which is that they can obviate the need to construct expensive underground storm drains in the area of the basin.  As an example, one of the builders of the Village Homes project in Davis, California, noted that they saved more than $2,600 per lot (2001 dollars) by constructing a surface drainage system, including detention, instead of an underground drainage system, and that this savings paid the entire cost of landscaping that project’s significant community open space area.
  The Revised T.O. does not require builders to choose the most expensive method of treatment, and as a matter of practice, staff anticipates that builders will implement in their projects those methods that are relatively less expensive.

The Village Homes example, while on a scale larger than 1-acre, may also be exemplary of the types of costs that could be borne by smaller sites (i.e., between 5,000 square feet and 1 acre in size).  These smaller sites, to the extent they are not excluded by waiver, might be expected to implement distributed, landscape-based measures such as bioretention, vegetated swales, and other measures, which have relatively low capital costs.  In general, staff believes that the wide variety of treatment controls that are allowable under the permit also provide small projects the opportunity to comply with the requirements of the revised T.O. at a reasonable cost.

Another component of the commenter’s greater estimates may be that these estimates also include sizing for some detention component, above and beyond water quality, that is intended to comply with a portion of the permit that has now been deleted in response to comments, the detailed interim hydromodification sizing standards.  

When the hydromodification management plan required by the Revised T.O. is completed, some projects may bear an additional cost burden in order to comply with those requirements.  However, the cost will depend substantially on how a project is designed, what design measures are implemented, the extent to which any detention requirements are combined with storm water treatment controls that utilize detention, opportunities for downstream creek restoration, and similar work.  In general, staff believes that any additional costs of implementing the hydromodification management plan, which will be developed with the Co-permittees, and approved by the Regional Board, will be reasonable. 

Staff concurs that sites with complex topography, where multiple connections to different storm drains or creeks are required, can have greater connection costs than sites with simple topography that drain to a single point.  However, these costs are typically borne by a project regardless of whether treatment controls must be implemented.  To the extent that complex topography impacts treatment control costs, we believe that generally, there are available treatment controls that can be implemented in projects without increasing treatment control costs at a concomitant level as connection costs.

Finally, the commenter presents an estimate made by the City of San Jose that the permit requirements could increase total project costs by 10% or more.  The substance of that estimate, including how it was calculated and what it includes, has not been submitted to Board staff.  It differs substantially from the estimates made by staff and from the real-world experience of project developers, as collected in references like those cited above.  In the absence of additional information, we believe that the discussions here, in the Staff Report of July 2001, and in ongoing meetings, show that the proposed measures can be implemented at a reasonable cost of approximately 1 – 2% of overall project cost.

Also, this issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see comments 9a-c, 11a-c, and 20a.

Berg & Berg Developers Comment 18:

Some of the problems associated with trying to do underground systems will be maintenance, water tables and uplift, header and manholes to connect and facilitate cleaning, deeper excavations in order to connect to the retention piping.

Requiring individual projects large and small to bear these burdens individually is [neither] a cost-efficient nor an effective means by which to improve water quality. One can easily see the municipalities’ dilemma in having to administer and mitigate for a series of scattered small street projects.

Response:

Staff concurs that underground systems require maintenance and that the maintenance needs of those systems must be planned for and designed into the systems.  Many of these issues are similar to those encountered as part of municipalities’ ongoing regular storm drain maintenance programs, which typically include regular inspections and at least annual cleanouts of storm drain drop inlets. 

The Revised T.O. does not specify that underground treatment controls must be installed, nor does it specify that these underground controls retain water (i.e., hold water so that it infiltrates into the soil or evaporates without discharging), as indicated by the commenter.  Rather, it provides substantial flexibility to implement controls sized according to the criteria set forth in it.

Commenter’s discussion regarding cost has been responded to both in staff’s Response to Comments, transmitted September 6, 2001, and in this Response to Comments (see, for example, responses to Berg & Berg Comments 9a and 17. 

Berg & Berg Developers Comment 19:

Open treatment basins have problems such as safety, land loss, vector control and maintenance and other problems as well.

Response:

The Board has long recognized the importance of considering these issues as a part of designing both landscape-based and box-in-ground controls.  They are specifically called out in Board Resolution 94-102, Policy on the Use of Constructed Wetlands for Urban Runoff Pollution Control.  The issues are similar to those addressed on an everyday basis for other built improvements in the developed urban landscape (e.g., swimming pools, flood detention ponds, and ornamental water features) and have been addressed for landscape-based controls through implementation of a variety of measures.  These measures include fencing of ponds to address safety issues, limiting total pond detention times, stocking ponds with mosquito fish to eat mosquito larvae, and/or treating ponds with Bti lozenges to reduce vector issues, and designing ponds to allow for convenient access for anticipated required maintenance activities.
  Landscape-based measures can often fit into landscaping that would otherwise be included in a project, and attractively designed measures can significantly enhance the value of their related projects. 

Also, this issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, comment 8c. We have examined the environmental impacts of including the treatment control sizing requirement as part of the T.O., which allows the construction of “open treatment basins,” and found that its potential impacts will be mitigated to a level of insignificance with appropriate design, operation, and maintenance of such controls.

Berg & Berg Developers Comment 19a:

Simply using the excuse that these [treatment and hydromodification] requirements are being mandated elsewhere does not justify their imposition here.

Response:

The requirements set forth in the Revised T.O. comply with the MEP standard required of NPDES permit management measures to address storm water impacts.  One method of determining what is MEP is to see what types of measures have successfully been implemented both locally and elsewhere.  While the types of measures envisioned by the Revised T.O. have been implemented broadly (see July 2001 Staff Report), there are numerous other grounds for the requirements in the Revised T.O.  As discussed extensively in the Response to Comments transmitted September 6, 2001, the requirements have been included to address known urban runoff impacts from new and redevelopment projects, in the absence of effective implementation of such measures by the Co-permittees, or submittal of an acceptable proposal to implement similar or other measures effective to address the identified impacts.  Further, the requirements are part of the continuous improvement process envisioned by the Clean Water Act as part of additional NPDES storm water permit cycles.

Berg & Berg Developers Comment 20:

We strongly urge more analysis, more communication with stakeholders, and more consideration of the implementation process before adopting the Tentative Order.

Response:

We do not agree that further delay is warranted.  The stakeholder process, which has been ongoing for a year, has been successful and has resulted in improvements to the T.O.  Board staff has worked diligently to balance all the stakeholders’ views and the regulatory requirements, and we believe the modifications to the T.O. reflect this effort.

Berg & Berg Developers Comment 21:

The Board should delay the hearing several months from the scheduled October 17th date to allow municipalities to develop alternatives for consideration.

Response:

See Berg & Berg Developers Comment 20.  Over the course of consideration of this amendment, many municipalities have commented on the substance of the amendment, and it has been revised in response to those comments.  

The municipalities have had many years to develop and propose alternatives for consideration.  In general, the Board has taken the view that municipalities are most familiar with local processes and projects, and therefore are in the best position to propose measures like those in the Revised T.O.  That is, the Board has generally tried to specify general goals in its storm water permits, and to allow the municipalities to proactively meet those goals in the way most efficient for them.  In this case, municipality implementation of measures to address impacts of new and redevelopment projects is uneven at best and absent at worst.  The status quo approach has created an uneven playing field that punishes those municipalities requiring appropriate measures and those developers implementing them, and thus creates a disincentive for such measures to be implemented.  In summary, municipalities have had ample time to prepare and present alternatives for consideration.  Continued delay to allow additional time for municipalities to present alternatives would extend the present situation, with uneven implementation of measures in a way that ultimately discourages their implementation.

City of Campbell Comments

City of Campbell & other Co-permittees, Cover Letter & Legal Comments of the SCVURPPP Tentative Order, Dated August 17, 2001, Amending Provision C.3 of Order No. 01-094.

Legal Comment 1:
While the Co-permittee believes the Revised Tentative Order makes some progress to address some of the problems identified in the Board staff’s previous proposals, the proposed version remains problematic and does not reflect refinements beyond those that Board staff presented at its July 18, 2001 workshop.

Response:

Comment noted.  The Revised Tentative Order has been significantly modified since the July 18, 2001, Board meeting in response to the comments and suggestions of the Dischargers and other interested parties.  Board staff has met numerous times not only with Co-permittees, but with as many stakeholders as possible, and has heard many arguments both for and against various provisions of the T.O.   Significant modifications have been made as a result of balancing the various stakeholder views and the regulatory requirements.

Legal Comment 2:
The Co-permittee is concerned that the input given to Board staff, including the redline version of the Revised Tentative Order, has not yet resulted in a T.O. that can be supported by both the Co-permittees and Board staff.  We encourage you to remain committed to continuing a cooperative process to develop a permit acceptable to all parties, even if more time and effort is required.

Response:

Comment noted.  The Revised Tentative Order contains significant portions of the changes proposed by the Dischargers in the redline/strikeout version of the Draft Revised Tentative Order that was circulated on September 14, 2001. Board staff has worked diligently to balance all the stakeholders’ views and the regulatory requirements, and we believe the modifications to the Tentative Order reflect this effort.  We do not agree that a further delay is warranted.  The stakeholder process, which has been ongoing for over a year, has been very successful and has resulted in improvements to the Tentative Order.

Legal Comment 3:
As explained more specifically below, neither the Responses to Comments, nor the August 17, 2001, Tentative Order, cures the fundamental legal and substantive flaws in the proposed Provision C.3.

Response:

Comment noted.  Responses to specific comments are given below.

Legal Comment 4:

Accordingly, these comments both supplement and complement the November and June legal and technical comments submitted on behalf of the Program and its members, all of which are incorporated herein by reference.

Response:

Comment noted.

Legal Comment 5a-5d:
The Staff has Failed to Issue a Fact Sheet as Required Under the Clean Water Act’s Regulations.  The June Program Comments pointed out that the Fact Sheet issued with the May 18, 2001, Tentative Order failed to contain the information required by 40 CFR § § 124.6, 124.8, and 124. 56 (including the principal facts, legal authority, and bases for the proposed provisions, and the applicable supporting references to the administrative record).  In the Responses to Comments, the Regional Board attempted to rectify this defect by generically referring to the information in the Responses to Comments document as “further supporting information.”  This attempt to cure the defects in the Fact Sheet fails for at least four reasons.  

Legal Comment 5a:
First, although the Responses to Comments contains some additional information, there is still not the level of explanation or detail to satisfy the requirements of the NPDES regulations.  Specifically, there is no reference to, or an explanation of, why the new and redevelopment provisions are necessary, or practicable, for the particular environmental, economic, geological and social conditions existing in the Santa Clara Valley.  Rather, the Responses to Comments (like the previous Fact Sheet and the findings in the Tentative Order) contain only general observations regarding imperviousness and water quality, and general citation to studies, without specific analysis applying these studies to the existing conditions in the Santa Clara Valley.  

Response:

We do not concur that Staff has failed to comply with the NPDES regulations concerning issuance of fact sheets (see Response to Legal Comment 5d).  We also disagree that the information provided to date does not explain the basis for the Tentative Order provisions.   These documents clearly show that the stormwater quality data collected in the Santa Clara Valley (some of which were collected by the Co-permittees) point to the need for stormwater controls.  These data are consistent with stormwater quality data collected in other urban areas around the country.  The documents provided to date also explain the practicability of the treatment BMPs; indeed, some of the examples of successful implementation of treatment BMPs are in the Santa Clara Valley.  

Legal Comment 5b:
Second, the information contained in the Responses to Comments regarding the basis of legal authority of the Regional Board to adopt the Tentative Order is erroneous.  The staff states that the intent of the permit is to meet the statutory mandate of the Clean Water Act, including Section 301(b)(1)(C), and the regulations promulgated thereunder, including 40 C.F.R. § 122.44(d).  However, in Defenders of Wildlife v. Browner, 191 F.3d 1159, 1165 (9th Cir. 1999), the U.S. Court of Appeals found that Section 301(b)(1)(C) (and therefore its implementing regulations) is not applicable to municipal separate storm sewer permits.

Response:

We agree with the Commenters that 301(b)(1)(C) was incorrectly cited.  However, the comment refers to our Response to Comments, not the Tentative Order itself.  The Regional Board exercises proper legal authority in proposing the Tentative Order.  The appropriate citation should be Clean Water Act section 402(p)(6), together with its implementing regulations.

Legal Comment 5c:
Third, the NPDES regulations specify that the “[d]raft permit prepared by the State shall be accompanied by a fact sheet.”  24 CFR § 124.6(e).  The same procedural prerequisites to the issuance of an NPDES permit apply to a modification of a NPDES permit, including the preparation of a legally adequate fact sheet.  See Citizens for a Better Environment v. Union Oil, 861 F. Supp. 889, 899 n.2 (N. D. Cal.)  Nowhere do the regulations permit additional information in the Responses to Comments to retroactively cure what must accompany the draft permit at the time of its issuance.  Logic and due process also dictate that this must be true, because if the information that should be contained in the fact sheet only appears in the Responses to Comments, interested parties will not be given a full opportunity to comment on what is being proposed or the rationale therefor.

Response:

Comment noted.  In referring to information contained in the Responses to Comments, Staff did not intend for the Responses to Comments to serve as part of the Fact Sheet.  Rather, we were referring the reader to much the same information as contained in the Fact Sheet (and the Tentative Order), presented in a question/answer format, as well as sources of further information.

Legal Comment 5d:
Fourth, there is now a per se violation of the NPDES regulations because no fact sheet was provided with the August 17, 2001 Tentative Order.  That this Tentative Order is a revision of a previous Tentative Order does not excuse the failure to provide a fact sheet with this particular revision of the draft permit provision at issue.  Because the NPDES regulations require that a fact sheet be issued at the same time as every draft permit, the August 17, 2001, is, in short, procedurally defective on its face and cannot be legally adopted.

Response:
We disagree that there is a “per se violation of the NPDES regulations.”  In substance we have fulfilled the requirements of the NPDES regulations.  Fact Sheets were prepared for public comment and were widely distributed to stakeholders.  The August 17, 2001, Tentative Order was not accompanied by a document specifically entitled “Fact Sheet,” but the substance of what is required to be in a fact sheet was contained in the Tentative Order and the accompanying public notice.  The August 17, 2001, Tentative Order’s findings and notice made clear the activity subject to the permit; the types of waste regulated; the basis for the permit; the process for permit adoption; contact information; and other such applicable required information.  

Legal Comment 6:
The Porter-Cologne Act requires that specific factors be considered when determining waste discharge requirements and that an analysis must be conducted to ensure that the burden imposed through waste discharge requirements bear a “reasonable relationship to the need for the report and the benefits to be obtained…”  Cal. Water Code §§ 13241, 13263 and 13267.  To date, these requirements, which are mandatory, have not been met.  In its Response to Comments, the staff asserts that the July 10, 2001 Staff Report “adequately explains the basis and rationale behind Provision C.3.”  However, that conclusory statement is not a legally adequate substitute for the type of site- and factor-specific analysis required by Porter-Cologne.  The highly general observations made in the Findings of the 8/17/01 T.O. regarding imperviousness and water quality, and the various studies and reports which are cited suffer from the same fatal defect.  

Staff cites only one study concerning the Santa Clara Valley:  Bay Area Storm Water Management Agencies Association, October 15, 1996.  “San Francisco Bay Area Stormwater Runoff Monitoring Data Analysis, 1988-1995.”  However, this study only points to the already well known conclusion that certain pollutants exist in stormwater runoff; there is no information in this study to provide evidence that the proposed provisions of the Tentative Order would appreciably improve water quality or result in benefits in excess of their cost.  In fact, this study even concludes that it is difficult with respect to certain pollutants to see any differences caused by different land uses.  

Response:
We disagree that requirements for analysis have not been met and that the Tentative Order is based on “highly general observations.”  We disagree that the studies and reports cited do not apply to the Santa Clara Valley.  The studies do include stormwater quality data collected in the Santa Clara Valley; some of these data were collected by the Co-permittees.  The data show the pollutants in stormwater in Santa Clara Valley even though, as the Commenter notes, it is well known that certain pollutants exist in stormwater runoff.  In addition, analyses include the practicability of treatment BMPs (including examples of successful implementation of treatment BMPs are in the Santa Clara Valley), costs, and benefits.  

The July 2001 Staff Report and September 6, 2001, Response to Comments cite numerous references, completed over a period of almost 3 decades, that include characterizations of urban storm water runoff both nationally and at a variety of Bay Area locations, including numerous locations in Alameda County and Santa Clara County.  For example, both the references cited by the Commenter and the USEPA reference “Water Quality and Biological Effects of Urban Runoff on Coyote Creek, Phase I,” are specific to Santa Clara County.

The Staff Report and Response to Comments also include numerous citations, including literature surveys that include local studies, showing that implementation of the provisions in the Revised T.O. will improve water quality and that measures are practicable and can be implemented at a reasonable cost.  See September 6, 2001, Response to Comments comments 1 and 20a.  Herein, see also Berg and Berg Developers comment 17.   

Legal Comment 6a:
The vast majority of the reports and studies relied upon by the staff were conducted in other regions and states.  The staff had not even attempted, let alone met, its burden to relate these studies to the physical, economic, chemical or biological conditions in the South Bay.  And, as noted repeatedly in previous comments, only studies specifically relating to conditions in the Santa Clara Valley can satisfy the requirements of the Porter-Cologne Act.

Response:
We disagree with this comment and refer to our responses to Legal Comments 5a and 6 and to Berg and Berg Developers comment 17.

Legal Comment 6b:
The very reports that the staff attempts to cite as justification for the prescriptive requirements it seeks to impose recommend that regional and area surveys, evaluations, studies and analysis be undertaken before the adoption of regulatory controls.  Also, these studies specifically state that their results regarding imperviousness and water quality are limited by their “geographic scope,” which is “confined to a few ecoregions in the country” and does not represent the “arid and semi-arid regions” like the Santa Clara Valley.  (See Urbanization of aquatic systems:  Degradation thresholds, stormwater detection, and the limits of mitigation,” Derek B. Booth and C. Rhett Jackson, Journal of the American Water Resources Association 33(5), Oct. 1997, pp. 1082; The Importance of Imperviousness,” in Watershed Protection Techniques 1(3), Fall 1994, pp. 108.)  In short, both legally and factually, these studies simply cannot be properly relied upon as justification for the requirements proposed in the Tentative Order.  

Response:
We disagree.  The Commenter refers to two citations out of many.  However, we note that the study the commenter references is important, in its reference to a paper on hydromodification, and is included as part of the Revised T.O.  The T.O. requires completion of a literature review and development of a hydrograph modification management plan to help define what measures must be implemented to address impacts, prior to implementation of those measures.  Rather than being “prescriptive requirements,” the hydromodification section of the T.O. is a flexible requirement that will be further defined over time, based on work specific to the Bay Area and, depending on the results of the study, specific to the catchments in which particular projects are constructed.  Further, we note that many of the basic mechanisms of change put into play as a result of urbanization and the resulting stream response are the same, regardless of location.  For example, in the Bay Area as well as other parts of the country, urbanization increases peak flows and total runoff volumes, and this tends to lead to enlargement of creek cross-sections, including bank erosion and downcutting, as well as other impacts identified elsewhere in the administrative record.
  Also, please see our response to Legal Comment 5a.

Legal Comment 6c:
Contrary to the Response to Comments, the Regional Board is not free to ignore State law in exercising authorities under the Clean Water Act.  Likewise, the staff may not dispense with these required analyses merely by claiming that it is exercising its “best professional judgment.”  Under the NPDES regulations, even best professional judgment determinations must be based on requisite analysis.  See 40 C.F.R. § 125.3(c).  

Response:
We disagree that the Regional Board has ignored State law and that the Tentative Order lacked appropriate analysis, as discussed in Response to Comments 5a, 6, and 6b above.  

Legal Comment 7:
The Tentative Order Remains Unlawfully Prescriptive:  The Tentative Order violated Porter-Cologne’s prohibition on specifying “particular manner in which compliance may be had . . . ”  Cal. Water Code § 13360.  The staff contends in the Responses to Comments that the standards establish “criteria” rather than “methods” of compliance, and therefore do not violate Section 13360.  However, despite the staff’s attempted characterization of the proposed requirements as “criteria,” the plain language of the Tentative Order speaks for itself.  The volume and flow-based design standards for treatment best management practices (“BMPs”) specify that BMPs “shall be designed” or “shall be sized” in accordance with specific minimum requirements.  Tentative Order § C.3.d.  These BMP’s must be constructed in all projects within specified categories, regardless of projected water quality impact and feasibility.  Tentative Order § C.3.c.  In sum, by taking away municipalities’ discretion, these design standards limit are unlawfully prescriptive and the manner in which the maximum extent practicable standard may be satisfied.
Response:
We disagree that the Tentative Order remains unlawfully prescriptive.  There are numerous types of treatment BMPs to choose from; the T.O. requires only that the selected BMP be of adequate size to fulfill the goal of treating the stormwater runoff from the subject property.  The T.O. provides for waivers where construction of treatment BMPs is impracticable, including cases of excessive cost.  The T.O. allows the Dischargers to develop an alternative Group 2 Project category, a waiver program, site design guidelines, source control guidelines, and a hydrograph modification management plan.

Legal Comment 7a:
The staff also wrongly maintains that the Operation and Maintenance (“O&M”) provision is no longer prescriptive.  In addition, it still presents Constitutional issues for the Dischargers, who would be required to conduct inspections even when no evidence exists that a private party responsible for O&M is violating the law.  Such an inspection could likely constitute an illegal search in violation of an individual’s Fourth Amendment rights.

Response:
We disagree that the O&M provision is prescriptive.  The O&M program will be developed by the Dischargers, and we expect it will have similarities to the Industrial Inspection Program that the Dischargers have conducted for many years.  Under the Industrial Inspection Program the Dischargers verify, by inspecting a subset of the industries each year and taking appropriate follow-up actions, that industries are taking appropriate stormwater runoff control actions.  Also, we note that at least one Discharger, the City of San Jose, already has a policy for operation and maintenance of stormwater treatment control, which states:  “All post-construction treatment control measures included in new projects must be installed, operated, and maintained by qualified personnel.  The property owner/applicant must keep a maintenance and inspection schedule and record to ensure that the treatment control measures continue to operate effectively.  Copies of this schedule and record must be provided to the City upon request, and must be made available for inspection at the site at all times” (City of San Jose Council Policy on Post-Construction Urban Runoff Management, dated December 19, 1997, p.3, emphasis added).  Further response to this comment can be found in the September 6, 2001 Response to Comments, pp. 7-8.

Legal Comment 7b:
While denying that the Tentative Order imposes prescriptive standards, the staff also argues that prescriptive standards are not unlawful under Section 13360 by citing to two court cases (Tahoe-Sierra Preservation Council v. Water Board (1989) 210 Cal. App. 3d 1426; Pacific Water Conditioning Association v. City Council (1977) 73 Cal. App. 3d 546).  The staff simply cannot have it both ways.  In addition, these cases merely say that Section 13360 is not violated when there is only one practical manner of compliance with an order.  

Response:
Staff was merely laying out the legal facts as appropriate.

Legal Comment 8:
The State Board’s Bellflower Decision Remains an Inappropriate Bases for the Requirements Proposed in the Tentative Order:  In the Responses to Comments, staff states that the basis and justification for the standards in the Tentative Order is the State Board’s “precedential” Bellflower decision regarding the Los Angeles’ Regional Water Quality Control Board’s Standard Urban Stormwater Mitigation Plan (“SUSMP”).  However, reliance on Bellflower is improper, because such reliance is based upon a form of “underground rulemaking” in violation of the California Administrative Procedures Act, Government Code sections 11340, et seq. (“APA”).  

Legal Comment 8a:
The staff attempts to address this argument by relying on the APA exemption for waste discharge permits, Government Code § 11352.  However, that analysis misses the point:  the 12/26/00 letter sent from the office of the State Board’s Chief Counsel regarding the Bellflower Decision is not a set of waste discharge requirements; instead, it is a policy of general application that has never been subjected to requisite review and comment as required under the APA.  Accordingly, to the extent that the staff has now relied on an illegal underground rule, legally speaking, the Tentative Order becomes the fruit of a poisonous tree and is equally tainted regardless of the general exemption contained in Section 11352.  

Response to Comments 8 and 8a:
Staff has based the Tentative Order on the record for this action.  In our previous Response to Comments we state: “Although the State Board designated the Bellflower decision as precedential, it is important to note that the Regional Board must rely on the record developed in connection with this T.O.” (p. 12, emphasis added).  Further discussion of the California Administrative Procedures Act is contained in the September 6, 2001, Response to Comments, p. 12.
Legal Comment 8b:
In the Responses to Comments, the staff also argues that, under Government Code Section 11425.60, it is permitted to rely on a State Board decision designated as precedential.  However, the Bellflower decision itself never states that it is precedential with respect to parties outside of the Los Angeles dispute.  Moreover, this argument assumes that Bellflower is valid precedent for the requirements the Regional Board proposes to impose in the Tentative Order.  As stated in the November and June Program Comments and the staff’s current sweeping generalizations aside, there is no evidence in the record that the conditions in the Santa Clara Valley (including the geology, soil and land use conditions, as well as the state of the local housing market) approximates those found in the Los Angeles region.  In fact, in the Responses to Comments, the staff now acknowledges that these differences exist.  However, in spite of this concession to the obvious, they still unfortunately fail to explain how such differences were taken into consideration in preparation of this Tentative Order.  

Response [see also the response to Legal Comments 6b and 8-8a  above]:
As stated above, the Tentative Order is based on the record developed for this action.  The Commenter mistakenly quotes only a portion of our reference to Government Code Section 11425.60, which we conclude with the statement: “Although the State Board designated the Bellflower decision as precedential, it is important to note that the Regional Board must rely on the record developed in connection with this T.O.” (p. 12, emphasis added).  We refer also to Section 3 of our September 6, 2001, Response to Comments, in which we discuss why similarities and differences exist between the Los Angeles SUSMP and the Santa Clara Valley Tentative Order.

Legal Comment 8c:
The staff also misses the point on the comment previously submitted regarding the need for a Basin Plan amendment.  Nowhere does the existing Basin Plan specify these SUSMP-like requirements, and (for the reasons articulated above) the staff cannot rely on Bellflower to justify the proposed standards.  Therefore, a valid APA rulemaking in the form of a Basin Plan amendment is the only method available to the Regional Board to justify the highly prescriptive approach being proposed in the Tentative Order.  Otherwise, the adoption of the Tentative Order would be akin to a de facto amendment of the Basin Plan, without proper APA compliance.  
Response:
We disagree that the Tentative Order is highly prescriptive (see response to Comment 7a above), and we disagree that a Basin Plan amendment is needed.  The Basin Plan contains standards for urban runoff NPDES permit programs in Chapter 4 at p. 4-14, 4-15 and 4-28, 4-32.  This Basin Plan language is comprehensive and addresses the types of permit requirements in the T.O.  

Legal Comment 8d:
Finally, and most importantly, even assuming for purposes of argument that the Los Angeles SUSMP approach may be legally included in the Program’s permit, the staff still has not justified why and on what basis the provisions proposed in the Tentative Order go beyond the Los Angeles SUSMP.  The staff argues that the Fact Sheet and staff report provide support for expanding beyond the Los Angeles SUSMP.  However, as explained above, the findings of the Tentative Order and the staff’s previous report contain only broad generalizations, conclusory statements, and citations to studies that have little or no relevance to the Santa Clara Valley.

Nowhere does the staff analyze (or cite to any study that analyzes) why the Tentative Order should apply to the non-Bellflower categories (i.e., all projects creating 5000 square feet of impervious surface) which are proposed.  The staff must show by specific citation and analysis, how these projects will contribute to water quality problems, and how the provisions required by the Tentative Order will solve such problems.
Response [see also the response to Legal Comment 6b above]:
We believe this comment has been responded to above:  the Tentative Order is based on the record for this action; the citations and studies included in the record are relevant to the Santa Clara Valley, and they support the action taken.  We refer also to Section 3 of our September 6, 2001, Response to Comments, in which we discuss why similarities and differences exist between the Los Angeles SUSMP and the Santa Clara Valley Tentative Order.

Legal Comment 9a:
Although the revised Tentative Order shows marginal improvement in terms of practicability in some areas (such as the waiver provision), the proposed requirements still impose an unmanageable timetable.

Legal Comment 10:
With respect to the timetable the most problematic requirement is the interim standard for peak runoff rates.  Although the interim standard is now more flexible, it still makes no sense to require municipalities to impose requirements prior to development of hydromodification management plans.  

Response to Comments 9a and 10:
In response to this and similar comments, the interim standard has been eliminated in the revised Tentative Order.

Legal Comment 9b:

Although the revised Tentative Order shows marginal improvement in terms of practicability in some areas (such as the waiver provision), the proposed requirements will likely adversely impact smart-growth initiatives and the housing market.

Legal Comment 11:
Perhaps the most troubling aspect of the Tentative Order remains its potential impact on housing.  The short supply of housing in the region is well understood and extensively discussed in the November and June Program Comments.  The staff has essentially ignored these comments and attempted to discount the impact the new provisions would have by referring to their projected cost on a typical development project.  However, comments submitted by the City of San Jose show that costs could be much higher, as did testimony before the Regional Board at the July 18 workshop regarding the Tentative Order.  (See Transcript of Item 11 at July 18, 2001 Regular Meeting of the California Regional Water Quality Control Board, San Francisco Bay Region at 65:12 - 66:22, 90:23 - 92:8, 93:21 - 94:16, 120:14 - 121:18.)  Even assuming the figures provided by the staff are accurate, passing these costs on to the home buyer (or renter), would amount, in effect, to a 1 to 2% tax on the costs of housing.  This is far from insignificant in a part of the State where median housing prices are already approaching half a million dollars, are already out of reach for the average resident, and are resulting in long commute patterns from outside of the area.  

Response to Comments 9b and 11:
We support smart growth and believe that the T.O. is consistent with smart growth concepts.  The City of San Jose has not submitted the data or analysis to support its cost analysis.  The testimony referenced in this comment and provided at the July 18 workshop actually supported the Staff’s estimate of 1-2% of the project costs, a fact that was noted by the Board and agreed to by the person testifying.  (See Transcript of Item 11 at July 18, 2001 Regular Meeting of the California Regional Water Quality Control Board, San Francisco Bay Region at 155:4-159:3.)  Herein, see also Alameda Countywide Clean Water Program comment 12 and Berg and Berg Developers comment 17.

Legal Comment 12a:
Provision C.3 Still Lacks a Nexus with Water Quality:  Board staff has not provided the necessary factual support (either through analysis or citation) to show that new and redevelopment in the Santa Clara Valley is likely to lead to additional water quality impairment in the Santa Clara Valley, or, more importantly, that the proposed provisions of the Tentative Order are likely to resolve any existing impairment associated with the Santa Clara Valley.  In fact, such is highly unlikely to be the case with the major pollutants of concern in the South Bay (which are dissolved), and such a “nexus” with water quality improvement is legally required and implicit in the maximum extent practicable standards as costs without commensurate benefits simply cannot be justified as “practicable.”  

Response:
We disagree with this comment.  As stated above, the citations and studies included in the record are relevant to the Santa Clara Valley.  Some of the BMPs available for stormwater treatment, such as infiltration methods, and bio-filtration (bio-swales and treatment wetlands), are effective in treating the dissolved pollutants that the commenter acknowledges are present in stormwater runoff in the Santa Clara Valley.  In addition to dissolved pollutants, the Tentative Order addresses sediment and stream hydrograph changes caused by urban stormwater runoff in the Santa Clara Valley.  In addressing such discharges, the T.O. seeks to comply not only with Clean Water Act standards, but also with the State Water Resource Control Board’s anti-degradation policy, Resolution 68-16.

Legal Comment 12b:
In the Responses to Comments, the staff demonstrates that it misunderstands prior legal comments submitted on this issue.  We do not contend that the permit issued by the Regional Board would operate as a taking of the Program member’s property.  Rather, the Dischargers, in following the requirements of the Tentative Order, could be placed in the position of imposing a stormwater treatment measure requirement on a private developer (or at least a payment of money under the waiver provisions of the Tentative Order), even where no impact to water quality from the proposed project can be shown.  In so doing, the Dischargers (not the Regional Board) would be violating the constitutional requirements permitting the imposition of mitigation measures.  See Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987); Dolan v. City of Tigard, 512 U.S. 374, 387 (1994).  See also CEQA Guidelines § 15126.4(a)(4) (stating constitutional requirements for imposition of mitigation measures under CEQA).

Response:
While the Commenter does not reference the response referred to, a search of the September 6, 2001, Response to Comments found that the “takings” issue was discussed only in Comment 13o.  In that response we addressed (among other things) the concern that “the permit issued by the Regional Board would operate as a taking of the Program member’s property.”  We noted that the cases cited address the requirement that a landowner dedicate property as a condition of approval of a land use permit.  As we stated there, the Tentative Order does not require that the Dischargers require that developers dedicate any type of property, thus there will be no unconstitutional taking under the cases cited.  The permit provision at issue authorizes the Dischargers to develop a program that would allow a developer in some instances to pay a fee in lieu of implementing stormwater measures on site.  Although the US Supreme Court cases cited by the Commenter do not address such a fee program, the California Court of Appeal has held that there was no taking where a similar in lieu fee program was established through a generally applicable legislative enactment.  Home Builders Association of Northern California v. City of Napa (2001) Daily Journal DAR 5713, ___.  See also Ehrlich v. City of Culver City (1996) 12 Cal. 4th 854, 876.  Under Home Builders, there would be no taking if Dischargers adopt an in lieu fee program because such a program will generally be applicable and will be adopted through the Dischargers’ legislative authority. 

Legal Comment 13a:
CEQA Review Remains Required:  As explained in the June Program Comments, CEQA applies to permits issued by the Regional Board, to the extent any such permit is not an action required by the federal Clean Water Act (“CWA”).  [See, e.g., Committee for a Progressive Gilroy v. State Water Resources Control Board, 192 Cal. App.3d 847, 862 (1987) (limiting the CEQA exemption of Section 13389 of the California Water Code to those "actions required under" the federal CWA).]  In response to this comment, the Regional Board staff first argues that the Tentative Order does not go beyond the CWA.  However, as pointed out above, the staff has stated that the Tentative Order is based in part on a section of the CWA § (301(b)(1)(C)) which the U.S. Court of Appeals has found does not apply to municipal stormwater permits.

Response:
We disagree with this comment.  This action is exempt from CEQA.  Even if, for the sake of argument, this action were not exempt from CEQA, we have adequately addressed any potential significant environmental impacts of the Tentative Order.

Legal Comment 13b:
The staff also argues that to the extent that CEQA does apply, the Staff Report for the July 2001 workshop, and other analysis in the record, adequately addresses the potential environmental impacts of the Tentative Order.  However, CEQA contains very specific procedural and substantive requirements which have not been met.  For example, CEQA requires a thorough analysis of the cumulative impacts of all potential environmental impacts.  (CEQA Guidelines § 15130).  No such analysis appears in the staff report, or anywhere in the record.  If it did, the cumulative impacts to the affordable housing supply resulting from the “reasonable” 1-2% of project costs the staff estimates would be quantified.  Not only is such an analysis legally required, but, from a practical perspective, such analysis would have given members of the Regional Board and the public the information they need to make informed policy decisions. 
Response:
We have previously explained that we disagree that CEQA applies to the Regional Board’s action.  Assuming for the sake of argument that CEQA were to apply to the Board’s action, the Commenter has misstated CEQA’s requirements when he/she states that CEQA mandates that the Board must analyze the cumulative impacts of the Tentative Order on the affordable housing supply.  The Commenter states that such an analysis is necessary because of increased project costs due to the new stormwater requirements.  CEQA expressly does not require that a public agency analyze the “economic and social effects of a project” (CEQA Guidelines section 15131(a)).  There is no evidence that the Board’s action would result in any physical changes in the environment that would occur as a result of the claimed effects on affordable housing.  Thus, even if the Board’s action were generally subject to CEQA, the law would not require that the Board conduct the recommended analysis.  We previously have outlined the basis for our disagreement with the assertion that the Tentative Order will affect the availability of affordable housing based on the estimate that it will increase project costs in the range of 1-2%.

Legal Comment 14:
The Definition of “Significant Redevelopment” Remains Void for Vagueness:  The revised Tentative Order does not the cure vagueness problems, particularly with respect to the critical issue of which redevelopment projects are to be covered by the proposed requirements.  In fact, the definition of significant redevelopment is in some ways more confusing.  For example, significant redevelopment projects are now defined to include a “land-disturbing activity” in “a project category that meets the size requirements” of the Group 1 projects and “results in the creation or addition or replacement of 5000 square feet of impervious surface.”  Provision C.3.c.i.3.  It is not clear what the term “land-disturbing activity” is meant to include.  In addition, it is not clear how “creation” and “addition” of impervious surface differ, and whether the inclusion of both of these words is meant to incorporate additional types of projects (and if so which ones).  Moreover, by including the word “replacement” this requirement still means that projects that do not create any additional impervious area will still be saddled with these requirements and hence, may not be built, despite their many other benefits.  

Response:
In response to this comment, and in working with the Co-permittees, the definition of significant redevelopment has been modified in the revised Tentative Order, particularly the three phrases quoted in this comment.  The Revised Tentative Order defines Significant Redevelopment as one acre of addition or replacement of impervious surface on an already developed site, excluding re-roofing, repaving, and interior remodeling.

City/County Association of Governments of San Mateo County Comments:

City/County Association of Governments of San Mateo County (CCAG) Comment 1:

Raise the proposed size threshold for redevelopment projects that must implement stormwater treatment BMPs and remove redevelopment projects from being subject to limitations on the peak stormwater runoff volume.

The SWRCB’s Bellflower decision upheld the use of a redevelopment threshold of creating an additional impervious surface of 5,000 square feet or more for purposes of requiring stormwater treatment.  Redevelopment projects should be excluded from runoff volume requirements because there are few options for detaining or retaining stormwater on redevelopment sites and creeks in redevelopment areas have already adjusted to the increases in flows associated with historic urbanization.

Response:

See Alameda Countywide Clean Water Program comments 2-8, 10, and 11.

CCAG Comment 2:

Bring a more scientific approach to identifying the best ways to control pollutants associated with air emissions and product formulations.  Wait to decide whether it makes sense to ratchet down the requirements for stormwater treatment to 5,000 square feet projects until after this re-evaluation of alternatives has been completed.

Finding 5…provides a good description of how certain pollutants present in stormwater result from sources over which municipalities have little control….  …relying on the use of many types of unproven stormwater treatment BMPs to control these pollutants needs to be carefully evaluated along with other alternatives, such as controlling air pollutants at their source.

We are concerned that many mechanical stormwater treatment devices may be required to be installed and maintained, and will eventually prove ineffective to remove pollutants from stormwater.  Two recent reports found that these devices are not as effective as the manufacturers claim.

The Board should evaluate opportunities to coordinate action for water quality control with the BAAQMD and the State Air Resources Control Board.  Improving the control of emission sources of pollutants may be a better solution than the construction of tens of thousands of storm water treatment controls.

Response: 

See Alameda Countywide Clean Water Program comments 2-5 and 8.

CCAG Comment 3:

Phase in the requirements so problems may be identified and resolved at a pilot scale prior to taking the new initiative to a full Bay Area-wide scale.

It is likely that the new requirements will require additional Regional Board staff resources, especially during the start-up period.  …the incorporation of the new requirements should be phased in as part of the normal cycle of municipal stormwater NPDES permit reissuances.  This would result in the new initiative being in place in all permitted programs within three years.

Response:

We disagree with this comment and believe the requirements are appropriately phased in.  See, for example, our response to Alameda Countywide Clean Water Program comments 4, 6, and 8. This issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the responses including, but not limited to those to comments 4a and 4b.  The requirements in the Revised Tentative Order represent the next phase in the process of continuous improvement of municipal NPDES storm water permit standards that is envisioned under the Clean Water Act.  As such, they are not a new initiative, but a continuation of ongoing implementation in Bay Area new and redevelopment projects of measures including source controls, design measures, and treatment controls.  As noted in the July 2001 Staff Report, many projects incorporating such controls have been implemented across the Bay Area under existing municipal NPDES storm water permits.  Delaying implementation of measures Bay Area wide could, as noted by the Co-permittees, result in an ‘uneven playing field’ between Santa Clara County and the rest of the Bay Area.

CCAG Comment 4:

Add to the definition of Applicable Projects under Provision C.3.c [that] Groups 1 and 2 only include projects that discharge to the municipalities’ municipal separate storm sewer system.  Since the municipal stormwater NPDES permit is for the operation of these drainage systems, it makes sense that the amendment clarifies that it only covers discharges to these systems.

Response: 

We disagree that this clarification is necessary.  The T.O. covers discharges as described in the T.O. Findings and the Fact Sheet associated with the T.O., and in the full NPDES permit that the T.O. will amend, if adopted by the Regional Board.  We find that the descriptions of the covered discharges in those documents are appropriately clear.

San Jose Silicon Valley Chamber of Commerce Comments:

San Jose Silicon Valley Chamber of Commerce (Chamber of Commerce) Comment 1:

On behalf of the San Jose Silicon Valley Chamber of Commerce, I want to tell you how much we appreciate the efforts of the Regional Water Quality Control Board staff to work with stakeholders on the Tentative Order.

Response:  Comment noted.

Chamber of Commerce Comment 2:

[The Chamber’s concerns include…] impact on major urban strategies of South Bay Communities such as infill and provision of critical infrastructure.

Response: 

This issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the responses including, but not limited to those responding to comments 9a-c, 10, 11a-c, and comments section 13.  Also, in this Response to Comments, see Alameda Countywide Clean Water Program comment 12.  We have examined this environmental impact and find that it has an insignificant impact on the provision of critical infrastructure and urban growth generally.
Chamber of Commerce Comment 3:

[The Chamber’s concerns include…] the ability of local governments to implement the rules in the time allowed without major disruption of the project review process.

Response: 

This issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the comments including, but not limited to comments 9a-c, 10, 11a-c, and comments section 13.
Chamber of Commerce Comment 4:

[The Chamber’s concerns include…] the potential ineffectiveness of the regulations in light of the soil conditions of the Silicon Valley.

Response:

This issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the comments including, but not limited to comments 1 and comments sections 3 and 18.  We have examined the environmental impacts of the T.O. in light of area soil conditions and found that, with implementation of the groundwater protection measures in the T.O., they will be mitigated to a level of insignificance.
Chamber of Commerce Comment 5:

[The Chamber’s concerns include…] the total cost impact on the feasibility of projects of all kinds, whether they be housing, commercial, or industrial.   The regulations will likely place the South Bay at a distinct disadvantage when compared to economic development opportunities in other parts of the Bay Area.

Response:

This issue was previously responded to in the Response to Comments transmitted September 6, 2001.  Therein, see, for example, the comments including, but not limited to comments 1, 2f, comments sections 4, 9, 11, and 13.  In this Response to Comments, see also Alameda Countywide Clean Water Program comment 12 and Berg & Berg Developers comments 9a. 11, 17, and 18.
Chamber of Commerce Comment 6:

We strongly urge more analysis, more communication with stakeholders, and more consideration of the implementation process before adopting the regulation.

Response:

We do not agree that a further delay is warranted.  We believe that the stakeholder process, which has been ongoing for a year, has been very successful and has resulted in improvements to the T.O.  Board staff has worked diligently to balance all the stakeholders’ views and the regulatory requirements, and we believe the modifications to the T.O. reflect this effort.  Also, in this Response to Comments, see Berg & Berg Developers comments 20 and 21.
Chamber of Commerce Comment 7:

In addition, we urge the regional board to include substantially more reliance on the concept of "regional facilities" as the ultimate solution to the runoff pollution challenge.
Response:

We agree that “regional facilities” can be an important component in controlling stormwater runoff from new and redevelopment projects, and for that reason have included a waiver provision for “regional solutions.”  Also, herein, please see Berg & Berg Developers comments 11 and 17, above.
Clean South Bay Comments

Clean South Bay Comment 1:

…having the Permit reapplication coincide with the year four annual report submittal (September 15, 2005) is consistent with other guidance, and optimally timed for inclusion of reapplication recommendations in the budget and work plan cycles for the next fiscal year (FY ‘06-’07).

Response: 

We agree that there are advantages to timing the expiration of the municipal permit as the Commenter suggests.  However, the Co-permittees did not agree to reopening this issue (Provision C.14), and made that point clear in their formal written comments when Board staff issued a Tentative Order that included amendment of Provision C.14 in May 2001.  For this reason, we decline to revise Provision C.14.

Clean South Bay Comment 2:

The second reason to ask that we reëstablish June as the benchmark date for expiration, is that if we set a pattern of simply giving five years from whenever the permit is acted upon by the RWQCB, there is no incentive for anybody to even try to stick to a real deadline for negotiations and action.  We’ve “been there,” and the lesson to be learned is that it doesn’t work and should not be replicated.  Additionally, since SCVURPPP is historically the lead permit in the regional sequence of stormwater programs, there are potential ripple effects for other agencies.

Response:

While the Commenter’s reasoning is sound, we cannot act on Provision C.14 at this time.  Please see our response to CLEAN South Comment 1 above.

Contra Costa Clean Water Program (CCCWP) Comments

Contra Costa Clean Water Program (CCCWP) Comment 1:

[There has been] inadequate response and consideration to requested changes to the draft Tentative Order.  The Program fears not enough time for review of further revisions made by Regional Board staff prior to the October 17, 2001 hearing will be provided. We strongly suggest the Regional Board provide for public comments at the October 17, 2001 hearing on the revised order, consider these comments, and postpone taking action until the November 21, 2001 hearing.

Response:

We do not agree that a further delay is warranted.  We believe that the stakeholder process, which has been ongoing for a year, has been very successful and has resulted in improvements to the T.O.  Board staff has worked diligently to balance all the stakeholders’ views and the regulatory requirements, and we believe the modifications to the T.O. reflect this effort.  Also, in this Response to Comments, see Berg & Berg Developers comments 20 and 21.

CCCWP Comment 2:

[There has been] insufficient analysis of cost for implementing the Tentative Order….  The California Water Code, Section 13241 (d) requires the Regional Board to demonstrate the tentative order’s significant requirements are “reasonably achievable” in light of “economic considerations.” The Program finds Regional Board staff’s responses to comments to be reiterative of their original cost estimates outlined in their Staff Report for the July 18, 2001 hearing.  The cost of life-long maintenance of BMPs that have yet to be proven effective is a fundamental concern of municipalities that can’t be stressed enough. The Regional Board staff’s responses to comments regarding this matter are wholly inadequate.

The staff’s cost analysis is unfounded and is inconsistent with cost estimates provided by the Building Industry.  Furthermore, their finding does not appear to recognize the costs for life-long maintenance of these treatment control facilities.

Response:  

Staff has prepared an additional estimate of costs in this Response to Comments (see Berg & Berg Developers comment 17).  This estimate again indicates that costs are expected to fall within 1-2% of total project costs, a range the State Water Resources Control Board indicated was reasonable in its Bellflower decision.  Additionally, an engineering consultant to the building industry, presented at the July 18, 2001, Board meeting a cost estimate for implementing controls that also fell within about 1-2% of total costs.

Further, we note that controls like those that could be constructed to comply with the requirements of the Revised T.O. have been successfully implemented for a number of years and are presently proposed in many Bay Area projects, including projects in Contra Costa County.  Contra Costa County projects where these measures are presently under construction include the Windemere and Gale Ranch residential projects in Dougherty Valley.  These projects’ designs include multi-purpose water quality ponds to detain and filter stormwater and dry season flows prior to discharge.  Board staff has worked with the project developers and the City of San Ramon, which will absorb these projects, to ensure that pond maintenance will be appropriately funded.  Maintenance estimates were prepared and a pond maintenance funding mechanism has been established using levies planned for the subject projects.  Overall, controls have been constructed in a variety of projects across the Bay Area, including high-tech business parks, light industrial projects, residential projects of varying densities, strip malls, and municipal corporation yards.  A 1997 survey completed by BASMAA found that almost 200 projects in each of the nine Bay Area Counties and a total of 63 municipalities had incorporated treatment controls as of June 1997.
  

In summary, the ongoing implementation of storm water treatment controls in new and redevelopment projects shows that the controls can be an economically feasible part of projects.  This is supported by staff’s cost estimates and the references cited in the administrative record of the Amendment (see, for example, in the Response to Comments transmitted September 6, 2001, comments 1 and 20a). 

CCCWP Comment 3:

[There has been] inadequate response to comments regarding redevelopment projects, which are in direct conflict with smart-growth policies. In reviewing the revised order transmitted on August 17, 2001, we were surprised to see the exemption [from treatment requirements for redevelopment projects reducing impervious surface by 20% or more] had been removed and that the definition of “significant redevelopment projects” had become even more inclusive (i.e., redevelopment projects involving the creation, addition, or replacement of 5,000 square feet of impervious surfaces).

Response:

The exemption the Commenter refers to was removed in response to public comments (see Comment 13l of Sept. 6, 2001 Response to Comments).  However, it is likely that any redevelopment that reduces impervious surfaces by 20% will find adequate landscape areas within the project to implement stormwater treatment BMPs using low-cost site design methods.  As an example, one of the builders of the Village Homes project in Davis, California, noted that they saved more than $2,600 per lot (2001 dollars) by constructing a surface drainage system, including detention, instead of an underground drainage system, and that this savings paid the entire cost of landscaping that project’s significant community open space area.
.  

The definition of “significant redevelopment” has been changed in the Revised Tentative Order to include larger projects of one-acre impervious surfaces.

CCCWP Comment 4:

Requiring essentially all redevelopment projects to meet the “capture and treat” standards is counterproductive and is in direct conflict with growth control and smart growth policies.
Response:

See Alameda Countywide Clean Water Program Comment 12.  The Revised T.O. does not control zoning, including specifying acceptable land uses, housing/building densities, parking amounts, or transportation network design.  These are all aspects of redevelopment projects that could be viewed as much more significant to the feasibility of growth control and smart growth efforts than the requirements of the Revised T.O.  The treatment control measures that could be included in projects to comply with the Revised T.O.’s requirements can generally be designed into projects’ existing landscaping or incorporated into projects’ underground storm drain systems, thus resulting in little change to project designs.  Other measures that may be included (e.g., source controls, reductions in impervious surface, etc.) are a matter of changing more traditional project designs in ways that generally do not affect the space required for the design.  All of these types of controls are presently being designed into Bay Area projects, and staff’s analysis indicates that controls can be incorporated into projects at a reasonable cost (see Berg & Berg Developers Comment 17 and CCCWP Comment 2).  

CCCWP Comment 5:

Regional Board staff’s findings that the tentative order “is expected to have a neutral effect on housing production, infill, affordable housing, transit-based housing and other aspects of smart growth” appears to be founded upon their original cost estimates.

Response:

See Berg & Berg Developers comment 17 and Alameda Countywide Clean Water Program comment 12.

CCCWP Comment 6:

Again, the maintenance cost for these control measures, which have not been proven effective, is of critical concern to municipalities.  With a variety of voter-approved tax initiatives, it has become extremely difficult, if not impossible, for local agencies and districts to impose or increase taxes, assessments and property-related fees and charges. We strongly urge redevelopment projects be eliminated from the draft order at this time while we learn more about capital and maintenance costs and BMP effectiveness.

Response:

Staff concurs that maintenance costs are an important issue that must be addressed to ensure that constructed storm water treatment controls function appropriately.  Staff has prepared an additional estimate of maintenance costs in this Response to Comments (please see Berg & Berg Developers Comment 17), based on testimony from an engineering consultant to the building industry at the July Board meeting and estimates collected in a literature review regarding capital and O&M costs of stormwater treatment controls.  The estimate found that, for the subject project, total treatment measure costs, including capital costs, land, and operation and maintenance for 50 years, fell within about 1-2% total project costs.

CCCWP Comment 7:

…we strongly urge the Regional Board not impose any new provisions into our existing tentative order until our permit expires in 2004.
Response:

See City/County Association of Governments of San Mateo County (CCAG) Comment 3 and Berg & Berg Developers Comment 21.  In order to maintain consistency within the Region on this important issue, and to avoid placing Santa Clara County, and Alameda County, which is now up for permit reissuance, at a disadvantage, staff will recommend amendment of the County permits that are far in time from being reissued, in advance of their reissuance.

County of Santa Clara Comments

County of Santa Clara Comment 1:

We are disappointed that the Revised T.O. does not yet reflect refinements beyond those presented by Board staff to the Board at the July 18, 2001, workshop.  We are extremely disappointed that the extensive additional input that the Board has received since the July workshop, including a redline Public Works Directors’ proposed version submitted on September 14, 2001, has not yet resulted in a revised version of the T.O. that could be presented to the members of the Board with the support of both Board staff and the SCVURPPP co-permittees.  It is requested that the Board reconsider hearing the permit Amendment at its October 2001, meeting, and that Board staff continues to work in a cooperative process to develop a consensus-based permit provision, even if that requires additional time and effort.

Response:

Please see response to Campbell comment 1.  We have incorporated a large amount of the suggested changes put forth by the Public Works Managers group, including the key changes of removal of the interim peak runoff flow requirement, and the clarification of Significant Redevelopment as one acre of replacement or addition, among other changes.

County of Santa Clara Comment 1a:

Building cooperation and consensus among the Co-permittees should have part of the NPDES permit process during the last year.  Sadly, this has not been the case.

Response:

Comment noted.  All levels of Board staff, from line staff to the Executive Officer, have continued to work directly with the Co-permittees and interested stakeholders to resolve outstanding areas of ambiguity, areas of disagreement, and other issues.

County of Santa Clara Comment 2:

The draft language in Provision C.3 is unclear and difficult to understand.

Response:

Board staff has worked extensively within the stakeholder process in an attempt to address all instances of unclear language and areas where there may be misunderstanding.  As a part of this process, the T.O. has been revised in response to comments regarding clarity of language, and staff has participated in workshops, seminars, meetings, and formal Board meetings discussing the Revised T.O.  Staff will continue to work with the stakeholders and interested parties to address any remaining areas of unclear language in the Revised T.O.

County of Santa Clara Comment 3:

The implementation schedule demanded by the proposed T.O. does not adequate recognize the budget cycles, fiscal planning, and taxation necessary to carry out new work within local government.  Additional taxation is constrained under Prop 218.  Many jurisdictions have had their storm water program fees capped, and in some cases eliminated, by this [state] constitutional amendment.

Response:

This issue was addressed in the Response to Comments transmitted September 6, 2001.  Therein, see comments 9c and 17c.  Staff concurs that it is difficult for the Dischargers to obtain steady and adequate sources of revenue for this vital area of local responsibility, as is the case with many other essential services and requirements.  There are no easy answers to this issue.  However, the statutory and regulatory requirements exist, and serious water quality impacts must be adequately addressed.

County of Santa Clara Comment 4:

The requirements in the revised T.O. are not directly linked to the reasonable protection of the beneficial uses of the local water bodies.  These requirements are being imposed before adequate scientific study has been conducted to determine whether or not the proposed permit conditions will have a positive effect on local stream conditions.  This is particularly true of the interim standards proposed prior to completion of an HMMP.

Response:

We believe the requirements in the T.O. are both clearly and directly linked to the reasonable protection of beneficial uses of local waters.  See, for example, the July 2001 Staff Report for this item, and the Response to Comments transmitted September 6, 2001, and specifically comments 1, 2a-f, 7b-7f, 13q, 15b, 15f, 15h-l, 15r, and 20a.  Also, in response to comments regarding the interim hydromodification standard, the interim standard has been removed.

County of Santa Clara Comment 5:

Rather than imposing an interim standard limitation on increase of peak storm water runoff discharge rates, it would be beneficial to have the copermittee stakeholders’ group, including Board staff, agree on a process to conduct an HMMP on a regional basis.  It is important to define and evaluate the regional impacts of hydromodification on the Santa Clara Basin, rather than studying it on a project-by-project basis.

Response:

The interim hydromodification standard has been removed in response to comments on it.  See also the Response to Comments transmitted September 6, 2001, and specifically comments section 15.

County of Santa Clara Comment 6:

The proposed requirement to control both flow and duration at levels that existed prior to development is problematic.

Response:

It is not clear that limiting both peak flows and the duration of erosive flows strictly to predevelopment levels is necessary to address identified impacts in the Bay Area.  For this reason, the Revised T.O. language does not have such a strict requirement, but instead allows significant flexibility, limiting changes to peaks and durations only where they will result in significant impacts to beneficial uses, and allowing for alternate solutions, such as stream restoration in advance of projects to address changes in flows.  This comment may also refer to an interim flow/duration requirement that was deleted in response to earlier comments.

County of Santa Clara Comment 7:

The definition of “significant redevelopment” remains unclear, and has been interpreted broadly by Board staff, without adequate clarification written into the proposed permit language.

Response:

The definition of “significant redevelopment” has been clarified to be addition or replacement of one acre or more of impervious surface on an already-developed site.
County of Santa Clara Comment 8:

Requiring storm water treatment controls that are sized to meet the specific numeric sizing criteria on most development sites may result in a number of unintended consequences, which have not been addressed as part of the proposed permit.  These include, for example:  the proliferation of detention basins in many areas of Santa Clara Valley where infiltration either is not possible or else is not advisable due to shallow ground water, and potential public health problems (vector control issues) from vectors breeding in standing water, etc.

Response:

As to the vector issue, see our response to Berg and Berg Developers comment 19.  Overall, these issues have been considered as a part of developing and revising the Revised T.O.  Staff concurs that infiltration can be an important pollutant removal mechanism in stormwater treatment controls.  It is not necessarily thought to be the primary pollutant removal mechanism in detention basins, which store water for a fixed period of time (e.g., 48 hours) prior to discharging it.  Instead, other pollutant removal mechanisms, such as settling, adsorption onto soil and vegetation surfaces, and uptake by plants may be more important.  Thus, detention could still be a practicable control in much of the permitting area, even in areas of tight clay soils or shallow groundwater.  The revised T.O. includes language to address potential threats to groundwater.

County of Santa Clara Comment 9:

Clarification that there is a specific threshold below which the proposed C.3. requirements do not apply is necessary.

Response:

This comment was previously addressed in the September 6, 2001, Response to Comments.  Therein, see comment 13e.

County of Santa Clara Comment 10:

The application of Provision C.3.f. should be limited to the potential for erosion only, and not applied to impacts on other beneficial uses.  This section is overly broad.

Response:

We disagree that this section is overly broad.  This comment was previously addressed in the September 6, 2001, Response to Comments.  Therein, see comment 15h.  In addition, impacts of urbanization to streams are broadly summarized in references including USEPA, 1997.  “Urbanization and Streams:  Studies of Hydrologic Impacts.”  Washington, D.C.:  USEPA.  Doc. No. 841-R-97-009.  14 pp.

County of Santa Clara Comment 11:

Consider expanding and clarifying the potential grounds for an exemption based on impracticability, under Provision C.3.g.

Response:

In response to this and similar comments, additional flexibility has been proposed for the waiver program in the Revised T.O.  The interim waiver grounds remain relatively narrow, as it is anticipated that the Dischargers will propose a model waiver for approval by the Regional Board, which will establish a fully functional waiver and mitigation process.

County of Santa Clara Comment 12:

Prescriptive requirements of the proposed NPDES Permit regarding the review of land use applications received by the co-permittees extends much farther than envisioned in the Clean Water Act, than is proper, and than is constitutional.  Local control of land use regulation is being usurped by the proposed Revised T.O.  This also applies to dictates on the subject and timing of required General Plan amendments.

Response:

This comment was previously addressed in the September 6, 2001, Response to Comments.  Therein, see comments 1a, 2i,16e, 19b, and 19c.

County of Santa Clara Comment 13:

The San Francisco Bay and Los Angeles basins differ in many ways, including both environmental characteristics and the history of the storm water programs’ cooperative work on developing appropriate performance standards.

Response:

Staff agrees that there are many differences between the referenced basins.  As an aside, we note that they are similar in important ways, in that post-World War II development in the basins has been constructed with broadly similar standards, and thus the built landscape is broadly similar.  Additionally, many similar pollutant sources are present in each basin, including automobiles and trucks, restaurants, roads and parking lots, industrial, commercial, and residential land uses.  Overall, these and other related characteristics suggest that similar strategies to address storm water pollution might be effectively developed and implemented in each of the basins. 

County of Santa Clara Comment 14:

The Board Executive Officer and the Board are urged to reject the Revised T.O., as amended through July 18, 2001, and to continue to use the present permit language for at least 6 months, while referring the matter back to the SCVURPPP and Board staff for a joint effort to rewrite the proposed amendment.

Response:

We do not agree that a further delay is warranted.  We believe that the stakeholder process, which has been ongoing for a year, has been very successful and has resulted in improvements to the T.O.  Board staff has worked diligently to balance all the stakeholders’ views and the regulatory requirements, and we believe the modifications to the T.O. reflect this effort.  Also, in this Response to Comments, see Berg & Berg Developers comments 20 and 21.

City of Cupertino Comments – See City of Campbell
Home Builders Association of Northern California Comments

Home Builders Association of Northern California (HBANC) Comment 1:

On behalf of the more than 1,200 members of the Home Builders Association of Northern California (“HBANC”), we would like to acknowledge the time and effort that went into developing the above-named Tentative Order (“T.O.”).

Response:  Comment noted.

HBANC Comment 2:

HBANC has participated steadily in the stakeholder process relative to the development of the T.O.  Most recently, we worked with Regional Board staff to develop, conduct and host the September 5, 2001 “Technical Workshop” on the volume and flow criteria within the T.O.

Response:

Comment noted.  Staff is grateful to the HBANC for its assistance in organizing and facilitating the Technical Workshop.

HBANC Comment 3:

We would also like to emphasize that Santa Clara County “Dischargers” and a wide variety of interest groups have worked in a consensus fashion over the last five years in the Watershed Management Initiative (“WMI”) to address all sources of pollution that threaten the San Francisco Bay.  As the Regional Water Quality Control Board is a participant in and an instigator of this effort to protect water quality throughout Santa Clara Basin watersheds – more recognition of its successes should be apparent in the T.O.  This WMI effort does not exist in similar fashion in the other regions where storm water permits are also under review and appeal.  The WMI in an additional reason that Santa Clara County is different than Los Angeles and San Diego Counties.  The tenor and substance of the T.O. should reflect this reality.

Response:

Staff believes that the Revised T.O. does reflect the current state of cooperative effort by all interested parties, and certainly benefits from the background and working relationships formed in the SCBWMI.

HBANC Comment 4:

Finding 7, “Water Quality Degradation Increases with Percent Imperviousness” focuses narrowly on a project by project basis in measuring imperviousness and supports a sprawling approach to development in opining that “[e]ven at very low densities, such as 1-2 housing units per acre, standard subdivision designs can exceed the 10% imperviousness threshold.”  The approach of the T.O. consistently declines to acknowledge that many areas of upper watershed land will never be developed in Santa Clara County and that an effort has been made to direct growth within city limits in this region.  To focus on project-by-project controls, especially where redevelopment is occurring, will result in driving development to undisturbed land areas – whether or not located in Santa Clara County.  Serious impediments to redevelopment contained in this permit must be reconsidered.

Response:

We disagree with the commenter that the requirements significantly impede redevelopment projects.  The subject finding is intended to briefly summarize research that correlates water quality degradation with the level of development of a catchment, as measured by the percentage of a catchment covered with impervious surface.  Rather than supporting a sprawling approach to development, the general conclusion of the studies cited in the finding is that the “sprawl” model of development, which includes a substantially higher percentage of impervious surface per unit of development than higher-density, clustered, transit-oriented, or other similar models, is a key contributor to degradation of water quality and beneficial uses.  The Revised T.O. is intended to address the impacts of new and redevelopment projects, and thus generally does not focus on upper watershed areas where new and redevelopment activities will not be occurring.  Staff disagrees that focusing on a project-specific basis will drive development to undisturbed land areas, as it seems that this is substantially a function of many other factors, including existing and historic local land use policies, land prices and availability, proximity of utilities, accessibility of projects to transportation infrastructure, and livability/quality/attractiveness of designed projects.  Staff has shown that the cost of the required measures is reasonable and that such measures are being and have been incorporated into Bay Area projects.  Therefore, we disagree with the commenter that the requirements significantly impede redevelopment projects.  See also Alameda Countywide Clean Water Program comments 10 and 12.

HBANC Comment 5:  

Finding 11, relative to project design.  This finding includes unsupported and conclusory statements concerning enhancing property values through the T.O.  The Board, through the T.O., should not presume to have authoritative knowledge concerning project design and marketability (i.e., enhancing property values).  The development community constantly seeks market input relative to project success, developments that do not sell or lease are devastating relative to staying in business.  It is not the purpose of a regulatory agency to determine that its vision, through regulation, is the one that will enhance property values. 

Response:

Comment noted.  Finding 11 notes that changes in local design standards and guidance “can result in…increased ability…to minimize project impacts and…enhance local property values, neighborhood character, and overall quality of life” (emphasis added).  This is an observation that is further discussed in the September 6, 2001, Response to Comments, comment 20a.  The Revised T.O. is not intended to serve as an authoritative reference regarding project design and marketability.  We note that the response to comment 20a cites a number of references, including several from Land Development:  Magazine of the National Association of Home Builders, in which builders and others discuss the benefits provided by environmentally friendly design changes.  Anecdotally, projects incorporating such designs, such as Prairie Crossing in Grayslake, Illinois (www.prairiecrossing.com) and Village Homes in Davis, California, have been some of the fastest-selling and projects in their areas, and have subsequently remained among the most desirable, as measured by property values and vacancy rates (other projects can be found in references including the Congress for the new Urbanism web page, www.cnu.org).  This suggests that design measures and treatment controls like those that could be incorporated into projects to comply with the Revised T.O. can be included in projects in ways that, at a minimum, do not significantly impact the feasibility of those projects.

HBANC Comment 6:

Finding 12, vector controls.  This finding makes broad statements concerning the ease of properly designing and maintaining post-construction BMPs to avoid vector issues – contradicting a detailed study recently done for CalTrans.  Nor does the finding acknowledge that the State Water Resources Control Board (“SWRCB”) in July 2001, adopted permit and monitoring requirements that make the use of aquatic pesticides – the best weapon against mosquito larvae – prohibitively expensive.  So while one water quality regulator imposes conditions that will create more vector issues, another makes it next to impossible to mitigate vector issues.  More broadly, provisions within this T.O. will necessitate that the development community and municipalities use possibly unproven technology to meet proposed storm water standards – and carry the liability for substandard performance, failure and/or damage to property.  None of this should be considered as lightly as presented in the findings.
Response:

Finding 12 states “Certain BMPs implemented or required by municipalities for urban runoff management may create a habitat for vectors (e.g., mosquitoes and rodents) if not properly designed or maintained.  Close collaboration and cooperative effort between municipalities and local vector control agencies and the State Department of Health Services is necessary to minimize potential nuisances and public health impacts resulting from vector breeding.”  

Staff does not agree that the finding purports to state that such measures may be done with little or no effort or without thought.  Instead, it acknowledges that designers must be aware of vector issues and that measures to address vectors must be incorporated into projects in a planned and thoughtful way, and that they should work together with the appropriate responsible government agencies.  There are design approaches and technologies that can be used, and which have previously been used, to address these issues.
  See also Berg & Berg Developers comment 19.

HBANC Comment 7:

Findings 14 and 15 concerning the public process.  It is important to note that a lengthy public process does not equate to an adequate public process.  As a stakeholder participant for over 18 months, we observe that while meetings were conducted, it was not always the case that we had timely input from Board staff reacting to our ideas and suggestions.  Clearly illustrative of this point is while the Regional Board legally noticed and required comments on the new and redevelopment provisions due on November 9, 2000 and June 17, 2001, the Board issued its belated response to these comments September 6, 2001.  Most commenters have taken the responsibility to make a good faith effort to participate constructively in this important public dialogue, only to receive vague responses to technical questions and permit language amendments.
Response:

Comment noted.  Staff disagrees that the responses to public comments have been vague.  Rather, the responses have been lengthy and detailed.  Discussions between Board staff and the public have taken place in numerous venues, at the many meetings, seminars, workshops, and presentations that have been completed on the Revised T.O. over the last year.  Responses to public comments have occurred not only in the formal Responses to Comments on the Permit and Amendment T.O., but also in these other venues.

HBANC Comment 8:

Paragraph c., Size of Projects Addressed by this provision.  The language in this section must clarify at what point a private development project that may be under review (i.e., “in the pipeline”) will be subject to the new requirements of the T.O.
c.  Applicable Projects – New and Redevelopment Project Categories: (…)Provision C.3 shall not apply to any Applicable Project projects that, prior to October 15, 2002, has either (1) submitted a complete application pursuant to the policies and procedures of the Discharger in which the project is located or (2) has received vested development rights through permits or planning approvals prior to the date of implementation of the Groups defined below.

Response:

See Berg and Berg Developers comment 5.  In response to this and similar comments, working with the co-permittees, the referenced language has been modified in the Revised T.O.

HBANC Comment 9:

Further, the T.O. goes beyond the requirements of the Clean Water Act by bringing such controls on to projects as small as one acre.  It is not until March of 2003, that EPA Phase II storm water permitting regulations will apply to one or more acres of land disturbance.
Response:

This comment was addressed in the September 6, 2001, Response to Comments.  Therein, see comment 13g. 

HBANC Comment 10:

As the T.O. dismisses the concept of directly connected impervious area (“DCIA”) that has been presented in BASMAA’s Start at the Source Manual, even the one acre standard brings in more development projects than envisioned by future federal regulations and at a faster pace than required.
Response: 

This comment was addressed in the September 6, 2001, Response to Comments.  Therein, see comment 11d.
HBANC Comment 11:

No portion of federal law requires regulation of land disturbance as diminutive as 5,000 square feet.
Response:

Examples of federal laws that regulate potentially small areas of land disturbance include the Rivers and Harbors Act of 1899 and Sections 401 and 404 of the federal Clean Water Act, which regulate the placement of fill into waters of the United States.

HBANC Comment 12:

The requirements to address developments of one acre or more meet the “maximum extent practicable” requirement as they constitute storm water control efforts beyond those made under previous permits and provide for reduced storm water discharges.
Response:

Staff agrees that under the continuous improvement process envisioned by the Clean Water Act, increases in implementation of performance standards into smaller projects could be viewed as meeting the MEP requirement. The question one must ask, then, is to what degree (if any) an increase must occur in order to continue to meet the MEP standard.  It is staff’s judgement, as discussed elsewhere in this Response to Comments and the administrative record, that the size categories as set forth in the Revised T.O. appropriately meet the MEP standard.

HBANC Comment 13:

The “Group 2” projects category should be deleted for the five-year term of the T.O.  Urban storm water control is a new and changing technology, if it is determined that such small projects are necessary to be included in the next permit update, it should be considered and discussed at that time.

c.
Applicable Projects – New and Redevelopment Project Categories:  New development and significant redevelopment projects that are subject to Provision C.3 are the Applicable Projects identified in c(i)(1-3) grouped into two categories based on project size.  New and redevelopment projects that are not Applicable Projects do not fall into Group 1 or Group 2 are not subject to the requirements of Provision C.3.  (…)

i. Group 1 Applicable Projects:  Dischargers shall require Group 1 Applicable Projects to design and implement storm water treatment BMPs to reduce storm water pollution to the maximum extent practicable.  Implementation of this requirement shall begin on October 15, 2002.  Group 1 Applicable Projects consist of all public and private projects in the following categories: (lists categories)

ii.
Group 2 Projects:  The Group 2 Projects definition is in all ways the same as the Group 1 Projects definition above, except that the size threshold of impervious area for new and redevelopment projects is reduced from one acre (43,560 ft2) to 5000 square feet.  Dischargers shall require Group 2 Projects to design and implement storm water treatment BMPs to reduce storm water pollution to the maximum extent practicable.  Implementation of this requirement shall begin on October 15, 2004, at which time the definition of Group 1 Projects is changed to include all Group 2 Projects.  

iii.  Alternative Project Size Proposal:  The Program may propose, for approval by the Regional Board, an alternative Group 2 Project definition.  Any such proposal shall contain supporting information about the Dischargers' development patterns that demonstrates that the proposed definition is comparable in effectiveness to the Group 2 Project definition (i.e., that a comparable development area and/or pollutant loading would be addressed under the proposed alternate definition).    Proposals must be submitted by April 15, 2004 in order to be considered by the Regional Board before the Group 2 Project implementation date in C.3.c.ii.

(Note: the elimination of the term “Group 1” project needs to be carried out within the rest of the T.O. language and replaced with “Applicable” projects.)
Response:  

Regarding elimination of Group 2 projects, please see Alameda Countywide Clean Water Program comments 3, 4, 6, and 8.

HBANC Comment 14:

Identifying other regions of the nation that have adopted such a requirement is not adequate justification.  Santa Clara County differs from these regions in terms of rainfall, soil conditions, urban density and patterns of development.
Streets, roads, highways, and freeways that are under the Dischargers’ jurisdiction and that create one acre (43,560 square feet) or more of impervious surface.  This category includes any paved surface used for the transportation of automobiles, trucks, motorcycles, and other motor vehicles.
Response:

Regarding the comment on justification, this comment was addressed in the September 6, 2001, Response to Comments.  Therein, see comments 1, 3b, and 20a.  See also Berg & Berg Developers comment 19.  The requested addition of “motor” has been made. 

HBANC Comment 15:

Further, requiring additional public agency time for review and project conditions on what are normally ministerial projects will only serve to overwhelm the development process for all projects.  While this might be the desire of some commenters – it is not adequate rationale for the T.O.  This would be a bad use of resources needed to ensure that proper planning and project review is conducted by localities in this region.
Response:

This comment was addressed in the September 6, 2001, Response to Comments.  Therein, see comment 13k.  Based on discussions completed as part of the stakeholder process, ministerial projects may be of a substantial size and can be significant contributors to water quality impacts.  They may include, for example, office and industrial projects of significant size that have been pre-zoned or received other general approvals. As discussed elsewhere in the administrative record and this response to comments, these projects can represent a significant impact to water quality and beneficial uses, and it is important to address that impact as a part of considering the overall impacts of new and redevelopment projects.

HBANC Comment 16:

The T.O. should strengthen the claim of encouraging minimization of disconnected impervious areas by continuing to exempt redevelopment projects, that when complete, would result in reductions in site imperviousness by twenty percent (20%) or more from existing conditions.
Suggested permit modification:  Redevelopment projects that, when complete, would result in reductions in site imperviousness by twenty percent (20%) or more from the existing site condition are excluded (exempted) from the category of Significant Redevelopment Projects.

Response:  Herein, please see Contra Costa Clean Water Program comment 3.

HBANC Comment 17:

The T.O. should provide incentives for the Dischargers and private development to reduce impervious surfaces where redevelopment presents such opportunities.  This would reduce the amount of runoff from a site and can reduce the total amount of runoff generated from storms in a manner that is flexible to achieve and could result in regional BMPs that are smaller in size.
Response:

This comment was addressed in the September 6, 2001, Response to Comments.  Therein, see comment 11d.

HBANC Comment 18:

Imposing the T.O.’s requirements in redevelopment contexts that only involve the “replacement” of existing areas, such as parking lots, is inappropriate. The significant redevelopment definition should be limited to creation or addition of existing facilities.

Suggested permit modification:

3.  Significant redevelopment projects.  This category is defined as the creation or addition or significant reconstruction of at least one acre (43,560 square feet) of impervious surfaces on an already developed site, or significant redevelopment that encompasses one acre of impervious surface, including roof area.  This category is defined as land-disturbing activity, in a project category that meets the size requirements set forth in C.3.c.i.1. or 2. above, that results in the creation or addition or replacement of 5000 ft2 of impervious surface on such an already developed site.  Where such significant redevelopment results in an increase of, or replacement of, more than fifty percent of the impervious surface of a previously existing development, and the existing development was not subject to storm water treatment measures, the entire project must be included in the treatment measure design.  Conversely, where significant redevelopment results in an increase of, or replacement of, less than fifty percent of the impervious surface of a previously existing development, and the existing development was not subject to storm water treatment measures, only that affected portion must be included in treatment design.  Excluded from this category are interior remodels and routine maintenance or repair, including roof or exterior surface replacement and repaving. 

Response:

This comment was addressed in the September 6, 2001, Response to Comments.  Therein, see comment 13n.

HBANC Comment 19:

There was no rationale provided for the change from a one acre redevelopment site to 5,000 square feet.  As we stated previously, such small projects should not be included in this permit.
Response:  Herein, please see Berg & Berg Developers comment 6.

HBANC Comment 20:

C. Paragraph d. Numeric Sizing Criteria.  We are mindful that similar permit actions made in Southern California remain controversial and have yet to be fully enacted as they are undergoing appeal (in the case of the San Diego Regional Water Quality Control Board) and further modifications (as in the case of the Los Angeles Regional Water Quality Control Board).  They have not been implemented in a broad based manner and thus, cannot be considered “state-of-the-art” or even feasible at this point.  Additionally, these Regional Boards have not shown that the proliferation of detention basins incorporated into new developments will provide significant improvements in water quality.
Response:

This comment was addressed in the September 6, 2001, Response to Comments.  Therein, see comments 1, 2b, section 3, 8c, 8e, 13g, 13h, 13j, and 20a.  Staff believes the record shows that the treatment controls and other measures that could be implemented to comply with the Revised T.O. have been implemented for up to several decades nationally, have been implemented across the Bay Area—in many cases as required by municipal NPDES storm water permits--and have been shown to remove pollutants from storm water runoff.  Thus, the record shows that these measures are practicable and suggests that the widespread implementation of appropriately designed and maintained measures is likely to significantly improve water quality, and also to minimize degradation resulting from new development.

HBANC Comment 21:

The “maximum extent practicable” standard does not require the Board implement the exact pollution control measures approved in SWRCB Order WQ 2000-11 and/or contained in the Los Angeles and San Diego area permits.  MEP is designed to be implemented in a site-specific, flexible manner, taking into account specific factors including:

(1) storm water discharge size; (2) climate; (3) implementation schedules; (4) current ability to finance the program; (5) beneficial uses of receiving water; (6) hydrology; (7) geology; (8) capacity to perform operation and maintenance; (9)  conditions of receiving waters; and (10) other specific local concerns and aspects included in a comprehensive watershed plan.  NPDES Phase II Storm Water Rules, 64 Fed. Reg. 68722, 68754 (1999).

Response:

The revised T.O. is based on staff’s interpretation of the factors mentioned in the comment, and the state of implementation represented by State Board Order 2000-011, and the status of other states in the nation, as these all aid in the establishment of MEP for this region.  This comment was addressed in the September 6, 2001, Response to Comments.  Therein, see comments 1, section 3, and 20a.

HBANC Comment 22:

We strongly disagree with the contention that the proposed T.O. will have negligible impact on the economics of development projects and thus the economy of Santa Clara County.  The September 6, 2001 Response to Comments perpetuates generalizations on compliance costs generated from the Los Angeles and San Diego Regional Water Quality Control Boards.  Consideration of cost implications at both the regional and state board levels has been woefully inadequate, from both a legal and societal perspective.  This T.O. will have a chilling effect on housing development, especially at a time when the economy and development are on a downward trend in Northern California.  In the September 5, 2001, workshop, Bill Beaman of Charles Davidson Company, who has spent several hours interpreting and applying T.O. language to a 7 acre, 67 lot subdivision, determined that compliance costs would be roughly $450,000 or 30% of the total costs of improvements (including all City fees).  On this parcel, the cost to implement the requirements of the T.O. is more than the combined cost of the storm, sanitary and water components of the subdivision.  That is an unreasonable economic impact that will seriously effect the decision to build and redevelop projects in Santa Clara County.
Response:

Staff disagrees that the proposed T.O. will have a significant impact on the economics of development projects and the Santa Clara County economy.  Herein, see Berg and Berg Developers Comment 17.  Additionally, in the July 18, 2001, Board meeting transcript, pp. 155:18 –157:13 and pp. 158:18 – 159:3 and p. 159:16 – 159:22, Mr. Beaman estimates the costs of the required measures, including for hydromodification, at about 2-2.5% of the overall project cost of $17,000,000 – 20,000,000.  This is about the range that the State Water Resources Control Board found reasonable in its Bellflower decision.  In his testimony, Mr. Beaman also noted that other measures, such as grassy swales, could be used to address water quality at substantially lower cost, and that mechanical separation could be considered, as well.

Based on recent submittals from developers with residential new development projects requiring Clean Water Act Section 401 water quality certification, a reasonable cost burden for infrastructure costs, grading, off-site improvements/local impact fees is about 15% of a project’s market value.
 Assuming an average price per unit of $450,000,
 the 67-lot project would have a total market value of about $30 million.  Thus, an acceptable cost burden for the project, by this metric, would be about $4.5 million.  In the example, the costs of infrastructure, city fees, and other improvements for the whole project are given at $1.5 million.  This suggests two things:  First, that this particular project has a significantly lower cost burden than similar projects elsewhere, so that the project could still remain feasible, even if those costs increased dramatically; and second, that the additional cost represented by the requirements of the Revised T.O. remains reasonable, even when viewed in a different light. 

HBANC Comment 23:

D. Paragraph e. Operation and Maintenance of Treatment Measures. 

Modifications to this section address our previously submitted comments.
Response:  Comment noted.

HBANC Comment 24:

E. Paragraph f. Limitation on Increase Peak Storm water Runoff Discharge Rates.
While it is not clear that limitations on increase peak storm water runoff will have the effect that is desired by the Board (see presentation of Eric Strecker, GeoSyntec Consultants, made at the “Meeting New Requirements for Storm water Controls in New and Redevelopment Projects” conference in Cupertino on August 10, 2001), the T.O. represents a good effort to recognize the primacy of regional solutions.
Response:

Comment noted.  The effectiveness of the hydrograph modification limitation in the revised T.O. will depend on the work completed subsequent to the T.O.’s adoption, to develop and implement a hydrograph modification management plan (HMMP) for new and redevelopment projects.  Staff anticipates that regional solutions could play an important role in the mitigation measures considered as part of any HMMP, although this will depend on how the HMMP is developed and on catchment-specific conditions.

HBANC Comment 25:

We would defer to the comments of the Santa Clara Valley Urban Runoff Prevention Program concerning the timeline presented to accomplish an adequate Hydrograph Modification Management Program (“HMMP”).
Response:

The revised T.O. has added 3 months to the scheduled due date for the proposed HMMP, and the interim standard has been removed.

HBANC Comment 26:

Hydromodification Section: Subsection “ix. Interim Standard” should be modified to act as a “backstop” standard in the circumstance that the HMMP remains unaccomplished.  A backstop measure in the T.O. would serve as a statement of what will happen in the event that an HMMP is not done and would provide adequate incentive to assure the success of the more regional approach.  Imposition of an interim standard and then switching to developing and implementing an HMMP creates a moving target that will further complicate integration of the T.O. requirements into the development process.

Contingent upon comments as to whether the HMMP schedule is adequate, we suggest the following changes to subsection “ix. Interim Standard:”

ix. Interim standard:  Prior to Regional Board’s acceptance of the HMMP and a proposed standard, In the event that the Dischargers are unable to implement an HMMP by October 15, 2003, the Dischargers shall review all Group 1 Projects to ensure that post-development peak storm water runoff discharge rates do not exceed the estimated pre-project discharge rate for projects where increased peak storm water discharge rate will result in increased potential for downstream erosion.

Response:  The Interim Standard in this section has been removed from the revised T.O.

HBANC Comment 27:

F. Paragraph g. Waiver Based on Impracticability and Compensatory Mitigation.
We appreciate that this section has been significantly revised, in part due to our prior comments.
Response:  Comment noted.

HBANC Comment 28:

F. Paragraph g. Waiver Based on Impracticability and Compensatory Mitigation.
…the Dischargers should be given the flexibility of determining if a waiver is appropriate, as drafted in the prior T.O.  Suggested language is provided below.
Response:

Comment noted.  The revised language in this section of the T.O. relies on the Dischargers to develop their own waiver policy, subject to the approval of the Board Executive Officer.  Thus, the Dischargers will have substantial flexibility to determine the mechanisms and standards by which waivers will operate.  An additional avenue to establish compensatory mitigation has been added to the revised T.O. at the request of the Dischargers.  This is the inclusion of the concept of “equivalent water quality benefit.”  Also, the requirement to compensate the same receiving water has been changed to “where feasible.”

HBANC Comments 29 - 32:

Suggested language is provided below.

g. Exemption or Waiver Based on Impracticability and Compensatory Mitigation

i. The Dischargers may establish a program under which a project proponent may request an exemption or waiver from the requirement to install treatment BMPs for a given project, upon an appropriate showing of impracticability. A waiver must include and with provision to treat an equivalent pollutant loading or quantity of storm water runoff at another location.  The location of this compensatory storm water treatment would be where no other requirement for treatment exists, within the same storm water runoff drainage basin and treating runoff discharging to the same receiving water subject to the jurisdiction of this Order.  The Program and the Dischargers should specifically define the basis for exemption, impracticability or infeasibility, which and may include situations where treatment is technically feasible, but excessively costly, as determined by set criteria.  

ii. Regional Solutions:  The waiver program may allow a project to participate in a regional storm water treatment facility, without a showing of impracticability on the individual project site, if the regional storm water treatment facility discharges into the same receiving water and is located in the same storm water drainage basin.  
iii. The Program is encouraged to propose an exemption and waiver program on behalf of the Dischargers, for approval by the Regional Board, and for implementation by the Dischargers.
iv. The exemption and waiver program proposal must clearly state the criteria for granting exemptions or waivers; criteria for determining impracticability or infeasibility; criteria for use of regional treatment facilities; the system to be used to transfer storm water treatment credit from the proposed new or redevelopment project to the alternative project or regional treatment facility; monitoring mechanisms in place for this system; minimum time allowed for construction of compensatory treatment under a waiver; and any necessary supporting specifications and information.
v. Reporting:  Each year, each Discharger shall provide a list of the exemptions and waivers it granted in its Annual Report.  For each project granted an exemption or waiver, the following information shall be provided:

1. Name and location of the project for which the waiver was granted;

2. Project type (e.g., restaurant, residence, shopping center) and size;

3. Percent impervious surface in final design;

4. Reason for granting the waiver;

5. Terms of the waiver; and

6. The storm water treatment project receiving the benefit, and the date of completion of the project.

Interim Waiver:  In the event that a waiver program has not been proposed by the Program, approved by the Regional Board, or implemented by a particular Discharger by the date of implementation of Group 1 Projects, an interim waiver may be granted by a Discharger.  An interim waiver may be granted if the project proponent (1) demonstrates impracticability due to extreme limitations of space for treatment and lack of below grade surface treatment options, and (2) presents assurance of construction of equivalent storm water pollutant and/or volume treatment at another location within the drainage basin, for which construction of storm water treatment measures is not otherwise required, discharging into the same receiving water.  The Discharger will be responsible for assuring that compensatory treatment has occurred for any use of this interim waiver, within six months of project construction completion, and will report the basis of impracticability and the nature of compensatory treatment for each project in its Annual Report.

Response to Comments 29-32:

Staff cannot support the provision of an outright waiver, and therefore have included the requirement that a waiver must be accompanied by a plan for creation of stormwater treatment or equivalent water quality benefit.  This last addition to the revised T.O., though yet to be fully established through approval by the Regional Board of the definite criteria, provides something like an exemption for mitigation for a project that can be shown to provide equivalent water quality benefit.  The mitigation or benefit must be to the same receiving water, but the revised T.O. contains the additional phrase where feasible to add flexibility.
Town of Los Gatos Comments – See City of Campbell
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