REVISED TENTATIVE ORDER 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

REVISED TENTATIVE ORDER 
WASTE DISCHARGE REQUIREMENTS AND WATER QUALITY CERTIFICATION FOR:

SANTA CLARA VALLEY WATER DISTRICT, MULTI-YEAR STREAM MAINTENANCE PROGRAM, SANTA CLARA COUNTY

The California Regional Water Quality Control Board, San Francisco Bay Region, hereinafter Board, finds that: 

1. The Santa Clara Valley Water District (hereinafter the Discharger) has applied to conduct routine stream maintenance activities including sediment removal, vegetation management, bank repair, and a group of minor activities in streams within its jurisdiction.  These routine activities are conducted regularly by the Discharger to maintain flood control and water supply facilities.  The Discharger’s jurisdiction for flood control is defined as any watershed in Santa Clara County with a drainage area greater than 320 acres.  The Santa Clara Basin portion of Santa Clara County is located within the jurisdiction of the Board.  The Pajaro Basin portion of the County is located within the jurisdiction of the Central Coast Regional Water Quality Control Board.  A separate application has been submitted to the Central Coast Regional Water Quality Control Board; therefore all descriptions, findings and provisions in this Order apply only to the Santa Clara Basin portion of Santa Clara County within the jurisdiction of the Board. 

Multi-Year Stream Maintenance Program Description, Impacts and Mitigation

2. In 1995, state and federal regulatory agencies began working with the Discharger on development of a stream maintenance program that could be implemented and permitted for up to ten years.  As such, the Discharger applied to the U.S. Army Corps of Engineers for a ten-year individual permit under Section 404 of the Clean Water Act.  The Discharger applied for Clean Water Act Section 401 water quality certification and waste discharge requirements on February 15, 2001.  For the purposes of this Order, the Multi-Year Stream Maintenance Program (SMP) is a ten-year program.

3. The Discharger’s SMP applies to three major activities: sediment removal, vegetation management, and bank protection, and a group of minor activities.
4. Sediment removal from streams within the Discharger’s jurisdiction occurs when an accumulation of sediment reduces flood water conveyance capacity, prevents facilities or appurtenant structures from functioning as intended, or impedes fish passage and access to fish ladders.  The Discharger estimates that it removes an average of 74,000 cubic yards of sediment from about 14 miles of stream channel each year.  The total linear extent of sediment removal activity is estimated to be 47 miles of stream channel resulting in impacts to approximately 61 acres of freshwater wetlands and 29 acres of tidal wetlands over the 10-year life of the SMP.  

5. Vegetation management is implemented to remove plant growth, which blocks stream channels or reduces flood flow.  Vegetation management is intended to maintain the flood capacity of a channel and also provide control of invasive, non-native plants and weed control at revegetation sites.  The Discharger also manages vegetation to protect levees and concrete linings from plant roots; to meet local fire codes; to provide visual clearance of a facility; and to provide access along maintenance roads.  Frequency of vegetation removal at a specific site may vary from annually to every few years, depending on the flood capacity, original modification design, and characteristics of the stream channel.  Vegetation removal activities include the application of approved herbicides, hand and mechanical methods.  Herbicide application is preferred because of economic efficiency and to control large weed infestations or species that do not respond as well to strictly mechanical methods.  The Discharger has determined that it performs vegetation management activities along an annual average of 193 miles of stream channel.  Vegetation management activities are estimated to result in impacts to 30 acres of freshwater wetlands, 1 acre of tidal wetlands and 32 acres of riparian vegetation over 10-year the life of the SMP.  

6. Bank protection involves an action by the Discharger to repair stream banks that are eroding or are in need of preventative erosion protection.  The Discharger may implement bank protection when the problem causes or could cause significant damage to a property or an adjacent property, is a public safety concern, adversely affects transportation or recreational use, adversely affects water quality or beneficial uses, or adversely impacts riparian habitat.  Based on previous years, the Discharger has determined that an average of one linear mile of stream banks may be repaired each year at an annual average of 38 sites.  Bank repairs may take several forms ranging from hard structures (e.g., rock blankets, concrete, sack concrete, gabions) to soft structures (e.g., willow brush mattresses, log crib walls, pole plantings), to designs incorporating elements of both.  Bank protection methods are selected based on criteria from the Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix E, Bank Protection Alternatives Decision Process and Bank Protection Impacts Assessment Matrix dated August 2001 (Appendix A), developed by the Discharger.  

7. Minor maintenance activities include trash removal at trash racks and all other stream locations; repair and installation of fences and gates; grading and other repairs to restore access roads and levees; grading small areas above stream banks without vegetation to improve drainage and reduce erosion; repair of structures with in-kind materials within the same footprint (e.g., replacement of concrete linings, culverts, pipes, valves, or similar structures); cleaning and minor sediment removal at stream gages, outfalls, culverts, flap gates, tide gates, inlets, grade control structures, fish ladders, fish screens; graffiti removal; tree pruning along maintenance roads and fence lines to provide access and to remove hazards; irrigation, weeding, and replanting at mitigation sites; removal of obstructions to flow in the immediate vicinity (not to exceed 100 feet) of bridges, stream flow measuring stations, box culverts, storm drain outfalls and drop structures to maintain function of such structures; removal of trees or branches that are in imminent danger of falling, fallen trees, and associated debris to maintain channel design capacity; and ground squirrel and rodent control with traps, smoke bombs and pesticides.  Minor activities also include repair of existing structures with minor deviations in the configuration or filled area, including changes in materials or construction techniques providing there are no significant environmental impacts from these changes. Because of the difficulty in predicting the frequency of minor maintenance activities, the Discharger has not quantified the amount of minor activities that are likely to take place under the SMP.  Minor activities are not expected to have significant negative impacts to water quality or beneficial uses when best management practices are implemented.

8. SMP exclusions include: sediment removal and vegetation management above the 1,000-foot elevation contour which is located above all Santa Clara Basin reservoirs; hardscape bank protection projects which reduce or eliminate biotic potential and would occur in high quality fisheries habitat or existing high quality riparian habitat as defined by the Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix E, Bank Protection Impact Assessment Matrix (Appendix A) dated August 2001; sediment removal activities that increase channel flood capacity beyond the design capacity; and individual minor maintenance activities that impact more than 0.05 acre of wetlands and/or riparian habitat beyond impact areas already accounted for under the SMP impact projection.  

9. Total impacts over the life of the SMP are approximately 91 acres of freshwater wetlands, 30 acres of tidal wetlands and 32 acres of riparian vegetation (Table 1).  

10. The Basin Plan lists the following existing and potential beneficial uses for surface waters within the geographic scope of the SMP:

a. Agricultural Supply

b. Cold Freshwater Habitat

c. Freshwater Replenishment

d. Groundwater Recharge

e. Fish Migration

f. Municipal and Domestic Supply

g. Navigation

h. Preservation of Rare and Endangered Species

i. Water Contact Recreation

j. Noncontact Water Recreation

k. Fish Spawning

l. Warm Freshwater Habitat

m. Wildlife Habitat

11. Sediment removal, vegetation management, and bank protection activities under the SMP could temporarily impact beneficial uses of waters of the State for:

a. Cold Freshwater Habitat

b. Fish Migration

c. Preservation of Rare and Endangered Species

d. Noncontact Water Recreation

e. Fish Spawning

f. Warm Fresh Water Habitat

g. Wildlife Habitat

12. Impacts from sediment removal and vegetation management may result in fragmentation of wildlife habitat, loss of habitat area, quality, and connectivity.  Impacts are considered temporary because the opportunity for reestablishment of wetland and riparian vegetation habitat is not precluded by maintenance activities.  Impacts will be mitigated primarily through the implementation of best management practices and compensatory mitigation but local, temporary water-related habitat disruption impacts near work sites may not be completely offset by proposed mitigation.  

13. The Discharger will mitigate temporary impacts to beneficial uses resulting from sediment removal and vegetation management activities through the implementation of the Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix J, Mitigation Monitoring and Reporting Program dated August 2001 (Appendix B), and the Best Management Practices Manual for the San Francisco Bay Area Region Multi-Year Stream Maintenance Program dated December 2001 (Appendix C). The permanent mitigation installed as part of the SMP in the first 10 years is intended to provide mitigation for temporary but repetitive impacts caused by similar maintenance activities in subsequent years, provided that the work is consistent with the environmental effects evaluated in the Final EIR.  
14. It is intended that the SMP will be updated as appropriate to incorporate maintenance of future District Capital Improvement Projects (CIP’s).  The process will be that all future CIP’s impacts from maintenance will be evaluated and compared  to the assumptions made about maintenance under the SMP for the same stream reach.  If maintenance associated with the future CIP increases impacts over what was projected under the SMP, then additional avoidance, minimization or mitigation will be prepared for that CIP as required.  This evaluation and additional avoidance, minimization or mitigation, if required, will be included in the environmental review and permit application for that CIP.  Once environmental review is completed and permits are received for the CIP, the maintenance program for the new CIP, and any additional mitigation, will be incorporated into an updated SMP.

15. The Mitigation Monitoring and Reporting Program includes the following mitigation components (Table 1) designed to mitigate temporary impacts to wetland and riparian habitats and enhance watershed conditions in the Santa Clara Basin:

a. The Tidal Wetland Restoration component involves the restoration of 30 acres of tidal wetlands at an existing salt pond (formerly Cargill Salt Pond A4) located along South San Francisco Bay.  This component will compensate for impacts to tidal wetlands resulting from sediment removal and vegetation management activities.  Restoration is expected to begin at this site in 2007.

b. The Freshwater Wetland Creation component would create 3 acres of freshwater wetlands at the Los Capitancillos Wetland Mitigation Site adjacent to Guadalupe Creek, and 7 acres at the Coyote Lakes Park Site 10A adjacent to Coyote Creek.  This component will compensate for impacts to freshwater wetlands resulting from sediment removal and vegetation management activities.  Wetland Creation is expected to begin in 2002 and 2005, respectively.  

c. The Stream and Watershed Protection (SWP) component includes the purchase of 720 to 950 acres of land and conservation easements throughout the life of the SMP to preserve, protect and improve streams and their associated watersheds in Santa Clara County.  The SWP also provides for some restoration and rehabilitation. This component will compensate for impacts to freshwater wetlands resulting from sediment removal and vegetation management activities.  

d. The Giant Reed Control component will remove 32 acres of giant reed (Arundo donax), a non-native, invasive plant of riparian areas.  This component also includes mapping, revegetation, monitoring, and educational elements.  This component will compensate for riparian impacts resulting from vegetation management activities.  Giant Reed removal will take place throughout the course of the SMP.

	TABLE 1
Multi-Year Stream Maintenance Program Projected Impacts and Mitigation

	Activity
	Impacts
(acres)
	 
	Mitigation
(acres)

	 
	Tidal Wetlands 
	Freshwater Wetlands
	Riparian 
	 
	Tidal Wetlands 
	Freshwater Wetlands 
	Riparian 

	
Sediment Removal
	29
	61
	0
	 
	29 
Tidal Restoration
	10
Freshwater Wetland Creation

*51
Stream and Watershed Protection
	0

	Vegetation Management
	1
	30
	32
	 
	1 
Tidal Restoration
	*30 
Stream & Watershed Protection
	32 
Acres Giant Reed Removal

	Total (acres)
	30
	91
	32
	 
	30
	91
	32

	* 720-950 acres of land and conservation easement acquisition will mitigate for 81 acres of temporary freshwater wetland impacts from sediment removal and vegetation management activities 


16. The Discharger will continue to look for opportunities to provide in-kind mitigation for impacts to beneficial uses of waters of the State resulting from impacts to non-tidal wetlands and riparian vegetation from maintenance activities.  In-kind mitigation can be defined as mitigation that provides functional replacement of beneficial uses of waters of the State that have been impacted.   Examples of in-kind mitigation for non-tidal wetland impacts include but are not limited to wetland restoration or creation; restoration or enhancement of stream channel cross-section, plan, and/or profile; and revegetation of stable channel bank(s) using native riparian species. When determined to be both feasible and a preferable substitute by the Executive Officer, alternative, in-kind mitigation will be substituted for the Stream and Watershed Protection Program. In general, every acre of new in-kind mitigation will replace 10 acres of stream and watershed protection.  Exceptions will be considered subject to acceptance by the Executive Officer on a case-by-case basis.

17. The Discharger has proposed and by this Order is required to conduct an additional 42 acres of giant reed removal to compensate for any lag time between maintenance impacts and future implementation of SMP compensatory mitigation components.  

18. The Discharger will mitigate for impacts from bank protection by implementation of the Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix E, Programmatic Impact Assessment and Mitigation for Routine Bank Protection Activities dated August 2001 (Appendix A).  The SMP is designed to avoid impacts from bank protection to the maximum extent and to mitigate where impacts cannot be avoided.  Bank protection projects that use impervious hardscape and unvegetated rock will be mitigated with riparian planting of an area at least three times the extent of impervious surface or unvegetated rock used for the bank protection project.  Vegetated rock will be mitigated with riparian planting of an area at least equal to the extent of vegetated rock used for the bank protection project.  Planting areas will be located at or adjacent to the bank protection project whenever possible.

19. The Discharger will revegetate bank protection projects and mitigation for bank protection projects according to the Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix E, Protocol for Revegetation Associated with Bank Protection dated August 2001 (Appendix A).
20. The Discharger has submitted its Final Sediment Characterization Plan for the Multi-Year Stream Maintenance Program (Plan) dated December 2001 (Appendix D). The purpose of the Plan is to determine the suitability for disposal of removed sediment, identification of specific contaminants and their concentrations in the exposed stream channel bottoms, and to determine whether the self-monitoring program should be expanded to include additional water quality constituents. The Plan may be amended with the written approval of the Executive Officer to accomplish the purpose for which it is intended.

21. The Discharger has submitted its Final Self-Monitoring Program Water Quality Sampling Plan (Plan) dated December 2001 (Appendix E).  The purpose of the Plan is to identify sampling and analysis procedures, quality assurance/quality control protocols, and record keeping and reporting procedures to be followed to document compliance with the requirements of this Order.  The Plan will also include an “Information and Data Collection Monitoring” section whereby water quality data collected during the SMP will be used to guide future sediment removal projects.  The Plan may be amended with the written approval of the Executive Officer to accomplish the purpose for which it is intended. 

22. The Discharger has submitted its Final Best Management Practices Manual for the San Francisco Bay Area Region Multi-Year Stream Maintenance Program (BMP Manual) dated December 2001 (Appendix C).  The BMP Manual identifies practices to be implemented by the Discharger that will minimize impacts to the beneficial uses of waters of the State during the course of the SMP, and includes BMPs to minimize impacts to portions of the streams that will be maintained under the SMP.  The BMPs may be revised as a result of annual lessons learned meetings and will be summarized in the annual Post-Construction Reports.  The BMP Manual may be revised with the written approval of the Executive Officer as necessary to incorporate effective BMPs. 

23. The Discharger has submitted its Multi-Year Stream Maintenance Program, Santa Clara Valley Water District, Annual Reporting to Agencies Plan (Plan) dated December 2001 (Appendix F).  The Plan describes the contents and protocols for all annual reports that will be submitted to the Executive Officer as part of the SMP. The Plan may be revised with the written approval of the Executive Officer.   Annual reports for the SMP include:

a. Notification of Proposed Work;

b. Sediment Sampling Report; 

c. Self-Monitoring Report; and,

d. Post-Construction Report. 

24. A discharge of water (effluent) could result from the handling and placement of dredged sediment at an off-site temporary stockpile site (if used).  Any effluent discharged during sediment placement and temporary storage is referred to as “decant water.”  This Order regulates effluent discharged as a result of dredged sediment placement and temporary storage. 

25. This Order is conditioned upon total payment of any fee required under 23 CCR and owed by the Discharger.    

      Regulatory Framework

26. The Board, on June 21, 1995, adopted, in accordance with Section 13244 et. seq. of the California Water Code, a revised Water Quality Control Plan, San Francisco Bay Basin (Basin Plan).  The State Water Resources Control Board and the Office of Administrative Law approved this updated and consolidated revised Basin Plan on July 20, 1995, and November 13, 1995, respectively.  A summary of regulatory provisions is contained in 23 CCR 3912.  The Basin Plan defines beneficial uses and water quality objectives for waters of the State, including surface waters and groundwater.  This Order is in compliance with the Basin Plan.

27. The Basin Plan Wetland Fill Policy establishes that there is to be no net loss of wetland acreage and no net loss of wetland value when a project and any proposed mitigation are evaluated together, and that mitigation for wetland fill projects is to be located in the same area of the Region, wherever possible, as the project.  The Policy further establishes that wetland disturbances should be avoided whenever possible, and if not possible, should be minimized, and only after avoidance and minimization of impacts should mitigation for lost wetlands be considered.  The Discharger has submitted documentation to show that appropriate effort was made to avoid and then to minimize wetland disturbance, as required by the Basin Plan.  The Board concurs with this finding and has determined that mitigation for impacts from the SMP is adequately addressed.

28. The California Environmental Quality Act (CEQA) requires all discretionary projects approved by public agencies to be in full compliance with CEQA, and requires a lead agency to prepare an appropriate environmental document for such projects.  On August 21, 2001, the Discharger certified a Final Environmental Impact Report (EIR) for the SMP, and the Regional Board considered this EIR.  Changes or alterations have been required in, or incorporated into, the SMP that avoid or lessen negative environmental effects as identified in the EIR.  Such changes or alterations are within the responsibility of another public agency and not the agency making the finding.  Such changes have been adopted by such other agency or can and should be adopted by such other agency.  This Order includes mitigation measures that will mitigate or avoid any potential impacts to water quality.

29. Pursuant to Title 23, California Code of Regulations Section 3857 and 3859, the Board is issuing Waste Discharge Requirements and Water Quality Certification for the SMP.

30. The Regional Board has notified the Discharger and interested parties of its intent to issue Waste Discharge Requirements and Water Quality Certification for the SMP.

31. The Board, in a public meeting, heard and considered all comments pertaining to the discharge.

IT IS HEREBY ORDERED that, with the implementation of the following conditions and requirements, the Board certifies that the SMP described herein will comply with the applicable provisions of sections 301, 302, 303, 306 and 307 of the Clean Water Act.  It is further ordered that, pursuant to California Water Code sections 13263 and 13267, the Discharger shall comply with the following:

A.  Discharge Prohibitions

1. Maintenance activities that result in the direct and indirect discharge of waste, as described in Section 13050(d) of the California Water Code, to surface waters or surface water drainage courses are prohibited.

2. Excavated sediment shall remain within designated disposal areas at all times.  The designated disposal areas are: (a) an off-site temporary or permanent location in accordance with federal and state regulations, (b) any on-site, temporary location provided material will be isolated and contained to prevent impacts to  waters of the State and their beneficial uses, or (c) a permitted landfill.

3. Maintenance activities subject to these requirements shall not cause a nuisance as defined in Section 13050(m) of the California Water Code.

4. The discharge of decant water from any on-site temporary sediment stockpile or storage areas to surface waters or surface water drainage courses outside of the active dredging site is prohibited.  The discharge of decant water from any off-site temporary sediment stockpile or storage areas to surface waters or surface water drainage courses is prohibited except where BMPs are adopted and implemented to comply with effluent and receiving water limitations.

5. Groundwater beneficial uses shall not be degraded as a result of the SMP.

B.  Effluent Limitations

Decant water and/or runoff water discharged at any off-site sediment stockpile site(s) pursuant to Prohibition A.4. above to storm drains or waters of the State shall not exceed the following limits of quality at any time:

pH:  6.5 – 8.5

Settleable matter:  1.0 ml/l/hr

Dissolved sulfide:  0.1 mg/l

C.  Receiving Water Limitations

1. In implementing the SMP, the Discharger shall not cause:

a. The natural temperature of any waters providing cold or warm freshwater habitat to be increased by more than 5º F above natural temperatures unless a qualified biologist can demonstrate that such alteration in temperature does not adversely affect beneficial uses.

b. Floating, suspended or deposited macroscopic particulate matter or foam in waters of the State at any place more than 100 feet from the point of discharge of diverted flow or decant water. 

c. Alteration of apparent color beyond present natural background levels in waters of the State at any place more than 100 feet from the point of discharge of diverted flow or decant water.

d. Visible floating, suspended, or deposited oil or other products of petroleum origin in waters of the State at any place more than 100 feet from the point of discharge of diverted flow or decant water. 

e. The diverted flow or decant water shall not cause waters of the State to exceed the following water quality limits at 100 feet downstream from the point of discharge of diverted flow at the non-tidal sites, and at diverted water/work area outfall sampling locations for tidal sites, as defined under the receiving water limitations in the Discharger’s Self Monitoring Program Water Quality Sampling Plan (Appendix E):

i. Dissolved Oxygen:  5.0 mg/l minimum for tidal waters and nontidal warm water habitats.  7.0 mg/l minimum for nontidal cold water habitats.  When natural factors cause lesser concentrations, then this discharge shall not cause further reduction in the concentration of dissolved oxygen.

ii. pH:  A variation of natural ambient pH by more than 0.5 pH units.

iii. Toxic or other deleterious substances:  None shall be present in concentrations or quantities which may cause deleterious effects on aquatic biota, wildlife or waterfowl, or which render any of these unfit for human consumption either at levels created in the receiving waters or as a result of biological concentrations.

2. Turbidity of the waters of the State, as measured in NTUs, 100 feet downstream from the point of discharge of diverted flow or decant water at the non-tidal sites, and at diverted water/work area outfall sampling locations for tidal sites, as defined under the receiving water limitations in the Discharger’s Self Monitoring Program Water Quality Sampling Plan (Appendix E), shall not increase above background levels by more than the following:

Receiving Waters Background


Incremental Increase
< 50 units





5 NTUs

( 50 units





10% of background, maximum

D.  Provisions

Sediment Removal Provisions

1. The Discharger shall implement and comply with the December 2001, Final Sediment Characterization Plan (Appendix D) and the Self Monitoring Program Water Quality Sampling Plan (Appendix E) during the entirety of the SMP.

2. The Discharger may temporarily stockpile excavated sediment prior to disposal or reuse provided that appropriate state and federal regulations are met and BMPs are implemented to protect water quality and beneficial uses.  The excavated sediment may be stockpiled on-site so that it can be loaded into trucks for off-site disposal within three (3) working days.  The excavated sediment may also be temporarily stockpiled at an off-site location so that runoff, sediment, or decant water from the excavated material will not contact waters of the State without first being treated to meet receiving water limitations described in this Order.

3. The discharge of any hazardous, designated or non-hazardous waste as defined in Title 27, Division 2, Subdivision 1, Chapter 2 of the California Code of Regulations shall be conducted in accordance with applicable state and federal regulations.

4. The Discharger shall remove and relocate any wastes that are discharged at any sites in violation of this Order.

5. A delineation of existing jurisdictional waters of the State and United States at any temporary sediment disposal site, verified according to U.S. Army Corps of Engineers delineation standards, shall be conducted prior to the construction of an impoundment at the site, and submitted for the Executive Officer’s acceptance prior to the disposal of sediment at the site(s).  

6. The Discharger shall ultimately dispose of dewatered dredged material at a permitted landfill, upland sediment disposal site, or at a reuse site in accordance with applicable state and federal regulations including applicable provisions of this Order.

Vegetation Management Provisions

7. The Discharger shall select and apply herbicides according to the product label directions and uses approved by the United States Environmental Protection Agency and the California Department of Pesticide Regulation.

8. The Discharger shall seek coverage under and comply with aquatic pesticide regulations under the State Board’s General National Pollution Discharge Elimination System (NPDES) Permit for Discharges of Aquatic Pesticides to Surface Waters of the United States (Permit No. CAG9090003) and the NPDES Permit issued to the Discharger and other co-permittees in the Santa Clara Valley Urban Runoff Program as Board Order Number 01-024.

9. The Discharger shall follow the vegetation removal guidelines described in the September 2001 Stream Maintenance Program Biological Assessment, Guidelines for Reduction of Maintenance Activities in Unmodified Streams (Appendix G).

10. The Discharger shall notify the Executive Officer in writing of any proposed changes to the Herbicide Program of the SMP resulting from changes required by the United States Environmental Protection Agency or the California Department of Pesticide Regulation. 

11. All vegetation management activities that could result in the runoff of pesticides that are not registered for aquatic use into waters of the State are prohibited.

12. Vegetation management activities that could result in the destabilization of stream banks or increase sediment input into waters of the State are prohibited.

Stream Bank Protection Provisions

13. Stream bank repair methods, impacts, and mitigation shall be determined in accordance with the Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix E, Programmatic Impact Assessment and Mitigation for Routine Bank Protection Activities dated August 2001 (Appendix A).  Amounts of mitigation for individual bank repair methods will be determined in accordance with Table 2 of this Order.   

14. For no less than two years, bank protection plan proposals shall be submitted in accordance with Table 2 of this Order.   At a minimum, bank protection plans submitted for review shall consist of:

a. A plan view of the repair site

b. A cross-section of the repair site

c. Photographs of the repair site

d. Repair method selected

e. Brief description why the method was selected and determined cause of erosion or need for repair

f. Description of mitigation, if any, and a basis for providing mitigation that differs from the minimums indicated in Table 2

g. Identification of representative sites that will be monitored

TABLE 2

Multi-Year Stream Maintenance Program Bank Protection Mitigation and Reporting

	Identification No.
	Method
	Minimum Mitigation 
	Requires Plan Review by Agencies

	#1
	Earth Repair
	Self-mitigating*
	

	#2
	Live Construction
	Self-mitigating*
	

	#2A
	Live Construction 

with Boulder Toe Protection
	1:1 if boulder toe is vegetated; 3:1 if boulder toe is not vegetated**
	

	#3
	Contour Wattling
	Self-mitigating*
	

	#3A
	Contour Wattling 

with Boulder Toe Protection
	1:1 if boulder toe is vegetated; 3:1 if boulder toe is not vegetated**
	

	#4
	Brush Mattress 

(Brush Layering)
	Self-mitigating*
	

	#4A
	Brush Mattress 

(Brush Layering) 

with Boulder Toe Protection
	1:1 if boulder toe is vegetated; 3:1 if boulder toe is not vegetated**
	

	#5
	Surface Matting 

(Erosion Mats)
	Self-mitigating*
	

	#5A
	Surface Matting 

(Erosion Mats) 

with Boulder Toe Protection
	1:1 if boulder toe is vegetated; 3:1 if boulder toe is not vegetated**
	

	#6
	Root Wads and Boulders
	1:1
	

	#7
	Cellular Confinement System
	3:1
	X

	#7A
	Cellular Confinement System with Vortex Weirs
	3:1
	X

	#8
	Rock Blanket
	3:1
	X

	#8A
	Boulder Rip-Rap
	3:1
	X

	#8B
	Boulder Rip-Rap 

with Soil and Revegetation
	2:1**
	X

	#8C
	Boulder Rip-Rap, 

with Soil and Revegetation 

and Vortex Weir
	2:1**
	X

	#9
	Stepped Gabions
	3:1
	X

	#9A
	Stepped Gabions 

with Planted Area
	3:1
	X

	#9B
	Stepped Gabions 

with Planted Area 

and Vortex Rock Weirs
	3:1
	X

	#10
	Articulated Concrete Blocks 
	3:1
	X

	#10A
	Articulated Concrete Blocks with Planted Areas
	3:1
	X

	#10B
	Articulated Concrete Blocks with Planting Areas 

and Vortex Rock Weirs
	3:1
	X

	#11
	Concrete Crib Walls
	3:1
	X

	#11A
	Concrete Crib Walls 

with Vortex Rock Weirs
	3:1
	X

	#12
	Live Log Crib Walls
	1:1 if proposed softer methods are infeasible and site is vegetated (upon review).
	X

	#12A
	Live Log Crib Walls with Vortex Rock Weirs
	1:1 if proposed softer methods are infeasible and site is vegetated (upon review).
	X

	#13
	Sacked Concrete
	3:1
	X

	#13A
	Sacked Concrete with Vortex Rock Weirs
	3:1
	X

	#14
	Gunite Slope Protection
	3:1
	X


*Methods involving hardscape can be self-mitigating when appropriate native vegetation is planted on-site in an area equal to vegetated hardscape and three times the area of unvegetated hardscape.  Addition of appropriate native vegetation to any unvegetated hardscape method can be considered for on-site mitigation credit.

**Future review of revegetation success or failure will determine decrease or increase in minimum mitigation.

15. Except where it is indicated under the “Requires Plan Review by Agencies” column in Table 2, stream bank repair proposals under the SMP shall not require submittal for review  unless the Executive Officer determines otherwise, and gives four months (120 days) notification to the Discharger.

16. For no less than two years, bank protection plan submittals for stream bank repair projects that propose to replace failed bank protection projects with in-kind methods shall be submitted for review to the Board.

17. After two years of bank protection plan proposal submittals, the Executive Officer shall determine if review of such submittals improves the proposals and provides better protection of beneficial uses, such that reporting requirements should be extended beyond two years.  The Discharger shall be notified of any extension of proposal requirements by the Executive Officer by February 15th of the third construction season of the SMP.

18. Within 45 days of bank protection plan proposal submittal, Board staff shall review stream bank project proposals.  If Board staff does not comment within the 45 day time period, the Discharger can commence with the proposed bank protection project(s).

19. The Discharger shall continue to update the list of bank repair methods to ensure that the most current techniques with the least amount of environmental impacts are being used.  Notification of changes to the bank repair methods list shall be included in the post-construction annual reports.

20. Bank repair projects shall be vegetated according to the Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix E, Protocol for Revegetation Associated with Bank Protection dated August 2001 (Appendix A).

Minor Activities Provisions

21. Minor activities shall not result in direct or cumulative significant impacts to water quality or beneficial uses of waters of the State.

22. Under the SMP, minor activities shall not impact more than 0.05 acre of wetland and/or riparian habitat per activity site, 0.2 acre total per year for all activities, and 2 acres for the 10-year life of this permit, beyond the impact areas already accounted for under  SMP impact projection.  Minor maintenance activities that impact greater than 0.05 acre of wetland or riparian habitat shall not be conducted under the SMP, unless the impacts occur within areas that have already been accounted for under the original SMP impact projection for sediment removal and vegetation management.

Best Management Practices Provisions

23. The Discharger shall implement and comply with the final BMP Manual during the entirety of the SMP.  Changes to the BMP Manual shall be submitted for Executive Officer approval.

24. The Discharger shall implement BMPs to prevent pollutants from draining or being washed into waters of the State, including the discharge of pollutants from temporary sediment stockpile sites and during transport of dredged sediment, application of herbicides and pesticides, vegetation cuttings, and construction related materials.

25. The Discharger shall divert any flow at the site (hereinafter diverted flow) around the active maintenance site in a non-erosive manner using a pipe, or other BMP measure such that the flow does not flow across the active maintenance site.

26. The Discharger shall halt work activities if dead or dying fish or fish exhibiting stress are observed within 1,000 feet of work activity or discharge.  The Discharger shall immediately assign a qualified biologist to investigate the cause of the problem and define an acceptable corrective action plan, if the cause is related to SMP activities.  The Discharger shall immediately report all incidents involving dead or dying fish or fish exhibiting stress, as well as prescribed action plans to the Board and the California Department of Fish and Game.

27. The Discharger shall maintain a copy of this Order, and all relevant plans and BMPs at SMP work sites so as to be available at all times to site operating personnel.

28. The Discharger shall correct any and all problems, which arise in the event of an SMP maintenance activity failure, including a failure to meet the conditions of this Order, that result in an unauthorized release of waste or wastewater.

29. The Discharger shall permit the Board or its authorized representative, upon presentation of credentials:

a. Entry on to the premises on which maintenance activities are planned or underway, wastes are located, or in which records are kept.

b. Access to copy any records required to be kept under the terms and conditions of this Order.

c. Access to inspect any treatment equipment, monitoring equipment or monitoring method required by this Order.

d. Access to sample any discharge or surface water covered by this Order.

Compensatory Mitigation Provisions

30. The Discharger shall implement the Final Environmental Impact Report for the Multi-Year Stream Maintenance Program Appendix J, Mitigation Monitoring and Reporting Program (Appendix B) dated August 2001.
31. The Discharger shall fulfill all permitting and CEQA review requirements for compensatory mitigation sites proposed for the SMP and for any alternative mitigation proposals.  In the event that permitting for a proposed compensatory mitigation site is denied, or a site is rescinded for any reason, an alternative mitigation proposal that provides comparable levels of mitigation shall be submitted to the Executive Officer for concurrence no later than 90 days following denial or rescission.  The Discharger shall implement those alternative mitigation proposals that the Executive Officer has concurred upon receiving all necessary approvals.

32. Any substantive changes to any of the aforementioned Mitigation and Monitoring Plans for compensatory mitigation under the SMP (Findings 15 through 18) must be approved in writing by the Executive Officer.

33. A mitigation construction plan and schedule, acceptable to the Executive Officer, shall be submitted no later than 60 days prior to start of construction at the mitigation sites.  The construction plan shall show specific mitigation locations and design details.

34. A delineation of existing jurisdictional waters of the State and the United States at the mitigation site(s), verified by the Corps, shall be conducted prior to the start of construction at the mitigation site(s).  The proposed mitigation plan shall be amended to address any impacts to existing wetlands or other waters at the site(s).

35. If the wetland mitigation sites have not developed in accordance with the performance criteria established in the mitigation plan by year 5 after completion of construction, the Discharger shall prepare and implement a revised mitigation plan acceptable to the Executive Officer, addressing corrective action, outlining additional monitoring, or proposing new mitigation.

36. Throughout the course of the SMP, the Discharger shall continue to look for in-kind mitigation opportunities within the Discharger’s jurisdiction for impacts to non-tidal wetlands and riparian vegetation resulting from maintenance activities.

37. The Discharger may propose mitigation credit for stream bank protection projects that provide an environmental benefit beyond expected bank protection measures.  Mitigation credit shall be approved by the Executive Officer on a case-by-case basis. 

38. At a minimum, the following activities may be proposed as mitigation credit for bank protection activities that impact riparian and freshwater wetlands:

a. When an impervious stream bank protection site is replaced with a permeable design that can be planted with appropriate native riparian vegetation;

b. Replacement of concrete rubble, tires, and other debris for stream bank erosion control, with an earth bank planted with appropriate native riparian vegetation;

c. Replacement of gabions with an earth slope planted with appropriate native riparian vegetation;

d. When an unvegetated stream bank or bank composed of invasive plant species are replaced with appropriate native riparian vegetation;

e. Removal of an existing maintenance road, access road, or trail, where the existing road or trail is regraded and planted with appropriate native riparian vegetation in such a way that will improve the stream channel cross-section, plan, and profile;

f. When an intact bridge, culvert or drainage structure is redesigned and replaced to improve geomorphic conditions such as bank erosion and channel bed incision; and/or,

g. Cattle are excluded from riparian areas.

39. Annual minor maintenance activities that impact greater than 0.2 acre of wetland or riparian habitat shall be mitigated with an equivalent area.  Impacts shall be excluded in areas that have already been accounted for under the original SMP impact projection for sediment removal and vegetation management.  

Reporting Provisions

40. The Discharger shall submit annual reports according to the Multi-Year Stream Maintenance Program Santa Clara Valley Water District Annual Reporting to Agencies Plan dated December 2001(Appendix F).
41. Pre-construction reports shall be submitted by May 1 of each year.    Post-construction reports shall be submitted no later than January 15 of each year.

42. Post-construction reports shall include reporting of minor maintenance activities that result in impacts to 0.01 to 0.05 acre of wetlands and/or riparian habitat.  Annual minor maintenance activities that impact greater than 0.2 acre of wetland or riparian habitat shall be mitigated with an equivalent area.  Impacts shall be excluded in areas that have already been accounted for under the original SMP impact projection for sediment removal and vegetation management.   

43. After May 1, and before June 15 of each year, the Discharger shall organize a meeting with the agencies listed in Provision D.59.  to discuss the projects scheduled for that year.  At the pre-construction meeting, the Discharger shall notify the agency representatives if locations change for more than 50% of the sediment and vegetation removal projects and more than 10% of the bank protection projects.

44. During the course of the SMP, and prior to annual sediment removal activities, the Discharger shall file with the Board an annual sediment characterization report in accordance with the Final Sediment Characterization Plan dated December 2001 (Appendix D), for approval by the Executive Officer. 

45. During the course of the SMP, and following annual sediment removal activities, the Discharger shall file with the Board an annual self-monitoring report in accordance with the Final Self-Monitoring Program Water Quality Sampling Plan dated December 2001 (Appendix E), for approval by the Executive Officer.

46. Bank protection plan proposals may be submitted for review at any time throughout the year.

47. Monitoring reports for bank repair project sites, as described in the Multi-Year Stream Maintenance Program Santa Clara Valley Water District Annual Reporting to Agencies Plan dated December 2001 (Appendix F), shall be submitted with the annual pre-construction reports.  Monitoring reports shall be selected to represent no more than ten bank protection projects each year and shall not be required for more than three reporting years for an individual site.  

48. The Discharger shall submit mitigation monitoring reports by May 1 of each year for ten years, or until mitigation success criteria have been achieved, from the completion of construction at the mitigation site(s) and before a notice of mitigation completion has been submitted to the Executive Officer.  The notice of mitigation completion shall include a plan, acceptable to the Executive Officer, for long-term maintenance and management of the mitigation sites.  After submittal of the acceptable notice of mitigation completion, submittal of annual mitigation monitoring reports is no longer required.

49. The Discharger shall notify stakeholders annually of modifications to BMPs, and monitoring and reporting components of the SMP.  The Flood Management Subgroup (FMS) of the Santa Clara Basin Watershed Management Initiative (WMI) shall be included as a contact group for keeping the WMI apprised of SMP modifications.  Notifications should inform the FMS and stakeholders that changes have occurred and provide them an opportunity to request information for review. 

Adaptive Management Provisions

50. After each construction season, the Discharger and the Board shall meet to discuss the performance of SMP components, review lessons learned from the completed construction season, and to determine the need to incorporate improved stream maintenance techniques and BMPs into the SMP.  All improvements and modifications shall be incorporated into the SMP upon approval of the Executive Officer, or this Order may be re-opened and amended, if the modifications are considered significant by the Executive Officer.  Modifications to BMPs shall be considered incorporated into the SMP  if the Discharger does not receive contrary notice from the Executive Officer within 45 days of submittal.   

51. After five years of SMP implementation, the Discharger and the Regional Board shall hold a meeting to discuss the effectiveness of the SMP and whether any major changes are needed.

General Provisions 

52. The Discharger shall comply with all the Prohibitions, Effluent and Receiving Water Limitations, and Provisions of this Order immediately upon adoption of this Order or as provided in this Order.

53. Stream maintenance impacts shall not exceed amounts listed in Table 1 of this Order.

54. Stream maintenance activities occurring below ordinary high water shall only occur from June 15th to October 30th or the first significant rainfall after October 15th, whichever occurs first (significant rainfall is defined as 0.5 inch of rain in a 24 hour period).  Once significant rainfall occurs, or by October 30th, all diversion structures shall be removed and all project sites shall be winterized to prevent erosion.  No new instream sediment removal and bank protection work shall start after October 15th of any year, and projects started before October 15th, shall be at least 50% complete by October 15th to continue work until October 30th or the first significant rainfall. No new stream maintenance activities occurring below ordinary high water shall begin after October 15th unless the activity is an emergency or approval of the Executive Officer for a later date is obtained in advance. 

55. Disturbed soil related to stream maintenance activities shall be stabilized and winterized, no later than October 30th or the first significant rainfall after October 15th, whichever comes first.  Required planting shall be installed no later than the fall/winter planting season in the year following project installation. 

56. Every certification action is subject to modification or revocation upon administrative or judicial review, including review and amendment pursuant to Section 13330 of the California Water Code and Section 3867 of Title 23 of the California Code of Regulations (23 CCR). 

57. Certification is not intended and shall not be construed to apply to any activity involving a hydroelectric facility and requiring a FERC license or an amendment to a FERC license unless the pertinent certification application was filed pursuant to 23 CCR Subsection 3855(b) and that application specifically identified that a FERC license or amendment to a FERC license for a hydroelectric facility was being sought.

58. This Order does not authorize commission of any act causing injury to the property of another or of the public; does not convey any property rights; does not remove liability under federal, state or local laws, regulations or rules of other programs and agencies nor does this Order authorize the discharge of wastes without appropriate permits from other agencies or organizations.

59. The Discharger shall comply with all necessary approvals and/or permits for the SMP and its mitigation projects from applicable government agencies, including, but not limited to, Central Coast Regional Water Quality Control Board, California Department of Fish and Game, United States Army Corps of Engineers, United States Fish and Wildlife Service, and the National Marine Fisheries Service, and submit copies of such approvals and/or permits to the Board’s Executive Officer prior to SMP implementation.

I, Loretta Barsamian, Executive Officer, do hereby certify that the foregoing is a full, complete and correct copy of an Order adopted by the California Regional Water Quality Control Board, San Francisco Bay Region, on February 27, 2002.









_______________________________

Loretta Barsamian 

Executive Officer

Appendices:
A. Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix E, Programmatic Impact Assessment and Mitigation for Routine Bank Protection Activities dated August 2001. 
B. Final Environmental Impact Report for the Multi-Year Stream Maintenance Program, Appendix J, Mitigation Monitoring and Reporting Program dated August 2001. 
C. Best Management Practices Manual for the San Francisco Bay Area Region Multi-Year Stream Maintenance Program dated December 2001.
D. Final Sediment Characterization Plan for the Multi-Year Stream Maintenance Program  dated December 2001. 
E. Final Self-Monitoring Program Water Quality Sampling Plan dated December 2001,

F. Multi-Year Stream Maintenance Program Santa Clara Valley Water District Annual Reporting to Agencies Plan dated December 2001.

G. Stream Maintenance Program Biological Assessment, Guidelines for Reduction of Maintenance Activities in Unmodified Streams dated September 2001.
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