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SUBJECT:
APPLICATION FOR WASTE DISCHARGE REQUIREMENTS AND CLEAN WATER ACT SECTION 401 WATER QUALITY CERTIFICATION FOR THE RHODIA, INC. PEYTON SLOUGH REMEDIATION PROJECT, MARTINEZ, CONTRA COSTA COUNTY

SUMMARY

Rhodia, Inc. has submitted an application for Clean Water Act Section 401 water quality certification that the proposed Rhodia Martinez Peyton Slough Remediation Project (project) will not violate State water quality standards. Rhodia, Inc. has also applied for a U.S. Army Corps of Engineers Individual Permit, pursuant to Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act.  Regional Board staff has determined that the certification application was complete as of September 17, 2002, and that the project as proposed,  incorporating the conditions specified in the Tentative Order for the project, will not violate State water quality standards.  

The purpose of the project is to remediate contaminated sediments in and adjacent to Peyton Slough, located in the Peyton Slough Marsh system in and near the city of Martinez, between Waterfront Road and the Carquinez Strait, in Contra Costa County.  Peyton Slough is aligned north-south, and extends from Mountain View Sanitary District and McNabney Marsh to the south, to the Carquinez Strait in the north.  Figure 1 depicts the project site and surrounding areas.  The Regional Board issued Site Cleanup Requirements Order No. 01-094 (Order) to Rhodia, Inc. on August 15, 2001.  The Order required the remediation of contaminants within Peyton Slough, as well as contaminated sediment dredged from the Slough during routine maintenance dredging operations.  The contaminants of concern are copper and zinc, as well as low pH.  Elevated levels of copper and zinc were identified in specific areas, referred to as Areas of Concern (AOCs).  The AOCs are depicted in Figure 2. The project consists of: 1) removing or managing all AOCs; 2) excavating a new alignment for Peyton Slough east of the existing Slough and rerouting the water flow; 3) dewatering and capping the existing Slough in-situ; and 4) implementing a restoration plan that would revegetate the impacted wetlands and the new cap.  

The project will have temporary and permanent impact to waters of the State totaling 23 acres.  Approximately 6.01 acres of non-wetland waters will be lost, primarily due to capping the existing Slough.  Approximately 17 acres of wetlands will be impacted (12.25 acres temporarily and 4.63 acres permanently) in order to excavate the new alignment and remediate the AOCs, which are located in wetlands.  Table 1 summarizes the impacts to waters of the U.S. The project site contains habitat for several special status species.

The project involves significant conversion of unvegetated waters to wetlands and vice versa, as well as creation of new wetlands from currently upland areas.  The resulting net loss of unvegetated waters is 0.60 acres, and the net gain of wetlands is 5.46 acres.  The net gain of wetlands is due primarily to the excavation of contaminated upland areas (the dredge spoil piles), and their conversion to wetlands.  Table 2 summarizes the acreage of wetlands that will be created and restored following the cleanup activities.  Restoration refers to the re-establishment of habitat in areas impacted by the cleanup activities.

The applicant has proposed design measures to avoid and minimize impacts to wetlands and aquatic habitats.  All wetlands not converted to unvegetated waters will be revegetated and graded to achieve target habitats.  The mitigation package, in addition to the restoration and revegetation of temporaily impacted wetlands, consists of:

· Creating a net gain of 5.46 acres of wetlands.

· Re-establishing up to 17 acres of habitat for SMHM.

· Increasing the hydraulic capacity of the new alignment by at least 20% and providing one-time funding for Contra Costa Mosquito Vector Control District (CCMVCD) to remove debris and excess vegetation from the railroad culvert, located where Peyton Slough crosses Waterfront Road.

· Making the new alignment more sinuous than the existing slough.

· Improve the circulation of Rhodia Marsh, located on the southwest corner of the project site, by creating first order channels.  

· Enhance the marsh north of the tide by providing 1,400 linear ft. of first order channels. 

· Enhance the 9-acre south spread area (area between the existing Slough and the proposed new alignment, to the south of the levee, where dredge spoil piles have spread due to erosion) by raising its elevation to create tidal marsh habitat.

· Install remote controlled actuators on the new tide gates to optimize the operation of the tide gates and the management of the Peyton Slough/McNabney Marsh system.

San Francisco Bay RWQCB roles
The RWQCB issued Site Cleanup Requirements (Order 01-094) for the site.  The SCR requires the submittal of an acceptable Remedial Design Report, which must be approved by the Regional Board.  The RWQCB is also the CEQA lead agency for the project.  The project will also require Waste Discharge Requirements (WDRs) and Clean Water Act Section 401 water quality certification that the project will comply with state water quality standards. 

PROJECT DESCRIPTION

Background/Proposed Project

The proposed project is designed to remediate contaminated sediments in and adjacent to Peyton Slough, located in the Peyton Marsh complex in Martinez, Contra Costa County.  The remediation focuses on areas of concern (AOCs) that contain high levels of copper and zinc.  The main source of contaminants are waste by-products (cinders and slag) containing copper and zinc from a copper ore smelting operation that existed on the current Rhodia property.  Mountain Copper Company operated the copper ore smeltery until 1966.  The portion of Peyton Slough between Waterfront Road and the Carquinez Strait (the Slough) is the primary AOC.  Piles of cinders/slags were deposited on the property, some of which subsided below grade.  Groundwater and some surface water flow transported the contaminants into the Slough.  The Slough was occasionally dredged, and the contaminated dredge spoils were placed adjacent to the bank.  The project consists of the removal of contaminants from the AOC, and the re-alignment and capping of the existing Slough.  

The Slough is controlled by a tide gate that was originally designed to operate in a bi-directional manner, to allow tide water to travel inland, and to allow drainage of Peyton marsh and upstream McNabney Marsh.  Due to the contaminants present the tide gate is currently operated to only allow water to flow to Carquinez Strait; tidal flow is not allowed inland of the tide gate.  The lack of tidal circulation has had adverse impacts to McNabney Marsh. 

The project site occurs within an approximately 100-acre area in the Peyton Marsh system.  The Peyton Slough Marsh System consists of four sub-units: North Peyton Marsh, Shore Terminals Marsh, Rhodia Marsh, and McNabney Marsh (see figure 3).  Peyton Slough is the dominant hydrological feature in the marsh systems and carries freshwater flows from the marsh sub-units to the Carquinez Strait.  The key hydrologic functions of Peyton Slough are flood/stormwater control, mosquito control, conveyance of treated sanitary effluent (approximately 3 million gallons per day) from the Mt. View Sanitary District, and inland (upstream) conveyance of tidal water to the Peyton Marsh system.   The project objectives are to maintain the existing functions of Peyton Slough, prevent future recontamination of the slough, remediate the contamination associated with Peyton Slough and the dredge spoil piles, and enhance the existing and potential beneficial uses of the slough.  The project proposes to achieve these objectives by: 1) removing and disposing off-site, and in some areas management in place, of dredge spoil piles; 2) excavating and dredging a new alignment for Peyton Slough east of the existing Slough; 3) rerouting the water flow to the new alignment; 4) dewatering and capping the existing Slough in-situ; and 5) implementing project design measures that would revegetate the impacted wetlands and most of the new cap.  The construction-related activities are expected to take 2-3 years, due to endangered species restrictions on the construction window.  

ANALYSIS OF WATER QUALITY IMPACTS

Beneficial Uses of Waters of the State on the Project Site

Peyton Slough is a tributary of Carquinez Strait.  The Basin Plan designates the following beneficial uses for Carquinez Strait:  COMM (Ocean, Commercial, and Sport Fishing), EST (Estuarine Habitat), IND (Industrial Service Supply), MIGR (Fish Migration), NAV (Navigation), RARE (Preservation of Rare and Endangered Species), REC-1 (Water Contact Recreation), REC-2 (Non-Water Contact Recreation), SPWN (Fish Spawning), and WILD (Wildlife Habitat).  The Peyton Marsh System is included in the Point Edith Wetland Area in the Basin Plan.  The Basin Plan designates the following beneficial uses for the Point Edith Wetland Area:  EST (Estuarine), RARE (Preservation of Rare and Endangered Species), REC-2 (Non-Water Contact Recreation), SPWN (Fish Spawning), and WILD (Wildlife Habitat).

Impacts to Waters of the State

The project will have temporary and permanent impact to waters of the State totaling 23 acres.  Approximately 6.01 acres of non-wetland waters will be lost, primarily due to capping the existing Slough.  Approximately 17 acres of wetlands will be impacted (12.3 acres temporarily and 4.6 acres permanently) in order to excavate the new alignment and remediate the AOCs, which are located in wetlands.  Table 1 summarizes the impacts to waters of the U.S. The project site contains habitat for several special status species, including the federally-listed endangered Salt Marsh Harvest Mouse (SMHM, reithrodontomys raviventris), state-listed threatened California Black Rail (Laterallus jamaicensis coturniculus), and federally-listed threatened Sacramento splittail (Pogonicthys macrolepidotus).

Much of the permanent loss of unvegetated waters and wetlands is due to conversion of unvegetated waters to wetlands and vice versa..  The project will also create new wetlands from currently upland areas.  The resulting net loss of unvegetated waters is 0.60 acres, and the net gain of wetlands is 5.46 acres.  The net gain of wetlands is due primarily to the excavation of contaminated upland areas (the dredge spoil piles), and their conversion to wetlands.  

Alternatives Analysis

Alternatives involving dredging and capping the existing slough and maintaining the existing slough alignment were evaluated, and dismissed because they were infeasible and/or did not meet the project objectives of maintaining the functionality of the slough and preventing future recontamination.  Contaminants in the sediments of the existing slough exist at depths of approximately 8 ft.  Removal of 8 ft. of contaminated sediments was determined to be economically infeasible, and would present engineering challenges in supporting and stabilizing a deep trench.  Therefore, an alternative was evaluated where 3 ft. of sediments would be removed, and a cap installed.  This alternative was determined to not meet the project objectives because of the likelihood of recontamination.  For flood and mosquito control reasons, the slough is periodically dredged.  If the existing slough, with the contaminants and cap, were left operational, the dredging activities could damage the cap and expose the contaminated sediments.  In addition, velocities in the slough, after bi-directional flow is introduced, may scour the bottom sediments, possibly exposing and transporting the contaminants.  The full re-alignment alternative was selected because it would isolate the contaminants in the existing slough, provide a functioning slough with relatively uncontaminated sediments, and allow flexibility in future dredging operations.  The applicant has demonstrated the proposed project is the Least Environmentally Damaging Practicable Alternative (LEDPA) that will accomplish the basic project purposes.

Avoidance and Minimization of Impacts

The applicant has proposed design measures to avoid and minimize impacts to wetlands and aquatic habitats.  All wetlands not converted to unvegetated waters will be revegetated and graded to achieve target habitats.  The project has also incorporated several impact minimization measures, including using the mouth of existing Peyton Slough No. 1 as the mouth of the new alignment, setting the construction schedule to avoid sensitive species during peak spawning, breeding, and nesting seasons; hand removing wetland vegetation prior to construction activities, and using areas that will be disturbed as the temporary access routes.

Compensatory Mitigation

The mitigation package, in addition to the restoration and revegetation of temporarily impacted wetlands, consists of:

1. Creating a net gain of 5.46 acres of wetlands.  Much of this acreage is due to the conversion of uplands (the dredge spoil piles) to wetlands.

2. Impacts to SMHM habitat will be compensated at a ratio of 3:1 for high quality habitat, and 2:1 for low quality habitat.  Approximately 17 acres of SMHM habitat will be re-established.

3. Increasing the hydraulic capacity of the new alignment by at least 20% and providing one-time funding for Contra Costa Mosquito Vector Control District (CCMVCD) to remove debris and excess vegetation from the railroad culvert, located where Peyton Slough crosses Waterfront Road.  This is expected to enhance the quality of all of the marshes in the Peyton Slough Marsh system by increasing water circulation and tidal range.

4. Making the new alignment more sinuous than the existing slough. The sinuosity would provide increased habitat for species that utilize tidal sloughs, including SMHM and black rail, and would benefit the Sacramento splittail by providing a more diverse flow regime.

5. Improve the circulation of Rhodia Marsh, located on the southwest corner of the project site, by creating first order channels.  The creation of first order channels is expected to increase tidal influence.

6. Enhance the marsh north of the tide gate structure by providing 1,400 linear ft. of first order channels.  This is expected to improve water circulation and provide additional habitat for juvenile salmonids and other species that utilize shallow tidal environments.

7. Enhance the 9-acre south spread area (area between the existing Slough and the proposed new alignment, to the south of the levee, where dredge spoil piles have spread due to erosion) by raising the elevation to create tidal marsh habitat.

8. Install remote controlled actuators on the new tide gates to optimize the operation of the tide gates and the management of the Peyton Slough/McNabney Marsh system.

With the implementation of the proposed avoidance, minimization, and mitigation measures, the project is expected to comply with the California Wetlands Conservation Policy and the Basin Plan Wetland Fill Policy.

Evaluation of Potential Recontamination

The design of the project is documented in the draft Remedial Design Report (URS, 2002).  The issue of recontamination was evaluated because the contaminants in the existing slough bottom will be managed in place.  In addition, the project site is an area of widespread elevated levels of zinc and copper, and the project proposes to enhance the marshes by creating first order channels.    Sediment samples taken from North Peyton Marsh revealed copper and zinc concentrations significantly higher than the NOAA Effects Range-Median (ER-M) levels.  The ER-M level is the concentration at which 50% of samples show toxic effects, based on 10-day tests with benthic invertebrates.   Factors contributing to the elevated levels of zinc and copper include historic operations of third parties, and the agradation of the marsh over the last 150 years, from San Francisco Bay Sediments that may have contained high levels of metals.  The Remedial Design Report evaluated possible contaminant transport pathways, and concluded it is unlikely significant contaminant transport will occur.  The transport pathways evaluated include erosion, shallow groundwater, deep groundwater, and preferential pathways (historic sloughs that have been filled in, also referred to as paleo-channels).  The project proposes cut-off walls to prevent movement of contaminants through the paleochannels.  The analysis also indicates a very low tendency for copper and zinc to partition into the water at the site, due to metal sorption and precipitation processes.  Significant erosion is also unlikely because the site investigation and analysis (conducted during the development of the Remedial Design Report) has determined that the shear forces generated by tidal action are generally less than the shear stress needed to erode the sediment.  Based on this evaluation, staff believes the project is not likely to contribute to the spreading of contaminants.

MONITORING/ASSURANCE OF PROJECT SUCCESS

Following completion of the construction activities, the site will be monitored for 10 years to assure that contaminants of concerns are not present in unacceptable levels in the new slough.  In addition, the cap will be monitored according to the monitoring plan approved by the RWQCB, as part of the review of the Remedial Design Report.  The applicant will also monitor the wetlands restoration and habitat establishment for 10 years.

Monitoring for Contaminants

One of the primary objectives of the project is to provide an uncontaminated slough, which would allow the tide gates to be operated in a bi-directional manner and restore tidal influence south of the levee.  The applicant has agreed to monitor the surface waters and sediments of the new slough alignment for a 10-year period.  Copper, zinc and pH levels will be sampled quarterly for the first 5 years.  After the first five years, the applicant may propose a sampling frequency for the second 5 years, up to year 10.  The sampling proposal must be acceptable to the Regional Board Executive Officer.  At least five locations will be sampled.  The WDRs and 401 water quality certification will incorporate these monitoring requirements into the provisions.  The monitoring plan is also required in the Remedial Design Report.

Habitat Mitigation and Monitoring

All restored and created wetlands will be monitored for 10 years.  Restoration of the impacted areas involves actively removing non-native and invasive species to encourage the natural recruitment and establishment of native wetland plans.  The establishment of wetland plants in the marsh system is dependent upon the hydrology of the new slough, which is controlled by the operation of the tide gate structure.  CCMVCD controls and operates the tide gate structure.  Because the tide gates have not been operated to allow bi-directional flow inland of the gate, some experimentation will be needed to determine the optimal operation scheme for the tide gates, that will allow the slough to perform its functions of supplying tidal flow and mosquito control.  CCMVCD will experiment with the tide gate operation during the first two years after construction.  The tide gate structure consists of 5 tide gates; 3 flap gates, which only allow downstream flow and 2 Nekton gates, which can allow bi-directional flow.  Various combinations of open and closed configuration would be evaluated. The restored and created wetlands will be monitored for hydrology, sedimentation/erosion and vegetation, in years 1,3,5,7, and 10.  Adaptive management will be required to adjust to changes in tide gate operation.  Because Rhodia, Inc. does not have control over the operation of the tide gate structure, staff feels it is appropriate to allow Rhodia, Inc. to propose alternate performance criteria if the wetland areas cannot meet the original criteria.  Also, CCMVCD is required to submit for the RWQCB’s approval an operational scheme for the tide gate structure, prior to the introduction of bi-directional flow.  This requirement is written into the 401 water quality certification for the tide gate structure installation project, which was completed in 1998.  Staff feels Rhodia, Inc. has submitted an acceptable conceptual mitigation and monitoring plan.  The conditions of the certification will require submittal of a Mitigation and Monitoring Plan, following the Army Corps guidelines, prior to commencement of construction activities.

CEQA

The Regional Board is the CEQA lead agency for the project.  A Mitigated Negative Declaration/Initial Study was prepared, and was circulated for public comment on September 4, 2002.  The environmental document will be brought to the Regional Board for adoption on October 16, 2002.  

STATUS OF OTHER AGENCIES
The project requires permits or other actions from the following entities, in addition to the approvals needed from the Regional Board:  U.S. Army Corps of Engineers (Section 404 and Section 10 Individual Permit to discharge into waters of the United States), U.S. Fish and Wildlife Service (Endangered Species Act Section 7 consultation), National Marine Fisheries Service (Endangered Species Act Section 7 consultation), San Francisco Bay Conservation and Development Commission (BCDC) (Major Permit to Fill the Bay), California State Lands Commission (Lease Agreement), and California Department of Fish and Game.  The Army Corps has circulated a Public Notice, and plans to process the application as an Individual Permit.  BCDC has received an application for Major Permit to Fill the Bay.  The CEQA document and 401 water quality certification must be adopted before BCDC can issue its permit.  National Marine Fisheries Service has provided input to the project design.  The U.S. Fish and Wildlife Service plans on issuing a Biological Opinion later this year.  The California State Lands Commission plans on issuing a lease agreement sometime in December 2002 or January 2003.  The California Department of Fish and Game is a trustee agency under CEQA, and has provided input on the mitigation package.

STAFF RECOMMENDATION

Staff recommends that the Executive Officer request the Regional Board to adopt the Tentative Order issuing WDRs and Clean Water Act Section 401 water quality certification for the project.

CONCUR:

____________________________________

William B. Hurley, Section Leader


North Bay Watershed Management Division

____________________________________


Ron C. Gervason, Acting Division Chief


North Bay Watershed Management Division

ATTACHMENTS


Table 1. Temporary and Permanent Loss of Waters of the U.S.


Table 2. Restoration and Creation of Waters of the U.S.


Figure 1. Project Site and Vicinity Map


Figure 2. Areas of Concern


Figure 3. Marsh Units of Peyton Slough System
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