
Comments of the Napa Sanitation District (District) Tentative Order 

Amending Order 00-059 

(in order of appearance in the Tentative Order)

Page 1, Item 3 - Stayed Items - The permit amendment should recognize the full extent of the stay, and include a reference to the District’s mercury and dioxin mass limits, which were also stayed in addition to concentration limits. To remedy this, the District requests that the Regional Board add at the end of the last sentence in the paragraph: “…and mercury and dioxin/furan mass limits in B(iii).”


Page 2, Item 12 - CEQA Exemption - The Regional Board has stated that it is exempt from Chapter 3 of CEQA, but has not provided evidence of compliance with the other non-exempt chapters of CEQA.

Page 3, Finding 27.a.- Use of Narrative Objectives - The Regional Board in this finding indicates that the “effluent limitations and provisions contained in this Order are designed to implement these objectives, based upon available information.” The objectives referred to in this section are the narrative toxicity objective and the bioaccumulation narrative objective. However, where numeric criteria for any constituent exists, the Regional Board may not use a narrative criteria in its place. See 33 U.S.C. §1313(c)(2)(B)(requiring “specific numerical criteria for such toxic pollutants”); see also Water Code §13372(requiring consistency with the Clean Water Act). Where numeric criteria are unavailable, narrative objectives may only be used to regulate point sources where a translation methodology/implementation plan has been adopted as a part of the narrative water quality standards and is being implemented when the effluent limits are calculated. See 40 C.F.R. 131.11(a)(2); Water Code §13242; City of Los Angeles, et al v. U.S.E.P.A, Case No. CV 00-08919 R(RZx)(C.D. Ca., Dec. 18, 2001) TA \l "40 C.F.R. §131.11(a)(2); see also City of Los Angeles, et al v. U.S.E.P.A, Case No. CV 00-08919 R(RZx)(C.D. Ca., Dec. 18, 2001)" \s "40 C.F.R. §131.11(a)(2); see also City of Los Angeles, et al v. U.S.E.P.A, Case No. CV 00-08919 R(RZx)(C.D. Ca., Dec. 18, 2001)" \c 1  attached as Exhibit A to these comments and resulting letter from U.S. EPA (Feb. 15, 2002) attached as Exhibit B. Since no translation methodology/implementation plan exists for the narrative objectives cited, regulation of point sources based on these objectives is inappropriate. As such, all effluent limitations and other requirements contained in these permit amendments based upon the narrative objectives should be removed.

Page 4, Finding 27.b. - Application of the CTR – The District believes that this paragraph is incorrect. The CTR does not apply to waters subject to objectives contained in the Bay Area Regional Board’s Basin Plan. See 40 C.F.R. §131.38(b)(2), fn. b. Only the Basin Plan objectives, whether there is a full set or only one, apply to all constituents noted with footnote b in the CTR. Id.

Page 4, Finding 27.c. -  Application of the NTR - Since the 1995 Basin Plan was adopted by the Regional Board after the 1992 NTR criteria, and the Basin Plan did not incorporate the NTR criteria by reference or otherwise, the Basin Plan repudiates by omission the applicability of these criteria. Had the Regional Board wanted to specifically include or incorporate the NTR criteria as applicable to the San Francisco Bay Region, the Board should have done so in 1995 or in subsequent triennial reviews.

Page 5, Finding 28.c. – Salinity – The Napa Sanitation District continues to be disappointed that the Regional Board has reneged on its original agreement that under Basin Plan salinity criteria, the Napa River should be classified as fresh water.  During permit discussions in the spring of 2000, the Regional Board’s own staff who wrote the Basin Plan language on salinity indicated that the definition of salinity in the Basin Plan was originally written as, and should be interpreted such that, the Napa River would effectively support a fresh water classification.

Page 5, Finding 34 and 35.1.b.-  303(d) Listed Pollutants - The 303(d) listings for mercury and dioxins/furans were based on the narrative toxicity and/or narrative bioaccumulation objectives for which there is no method specified in the Basin Plan for implementing those narrative objectives or translating them into a number for purposes of determining impairment. Thus, these listings were illegal under federal and state law and should not be used as a basis for regulation in the District’s permit, interim or otherwise. See attached Exhibits C through G with documentation related to dioxin and mercury levels in the Bay Area.

Page 5, Finding 35.1 - Alternate Final Limits – After the District filed it’s petition on Order No. 00-059, the Regional Board specifically agreed to remove the “alternative final limits finding” in the District’s permit.  In addition, the State Water Board’s remand order for the Napa Sanitation District on Page 8 reiterates this commitment by the Regional Board.  As a result, Finding 35.1 should be renumbered “35” to replace the current Finding 35 in Order 00-059, which was also overruled in the State Board’s Tosco Order, WQO 2001-06 (March 7, 2001) at 21-26, and 60(Conclusion 3).

Page 8, Finding 43.1(c) and (f) -  Compliance schedules -  Since the Basin Plan objectives apply for copper, mercury, and cyanide (40 C.F.R. §131.38(b)(1), fn. b), the District should get the full 10 years from this permit amendment for any final limits imposed for these constituents until October of 2012. 

Page 8, Finding 43.1(d) -  Cyanide - The Regional Board apparently overlooked the State Board’s determination that there is no reasonable potential for cyanide. See WQO 2001-16 at 50. Despite the clear language of the State Board Order determining that reasonable potential is not found, the Regional Board proposes to give the District a limit for cyanide. In order to be consistent with the remand order, the cyanide limit should be removed.


Page 9, Finding 43.2 -  Anti-Degradation Analysis - The citations to 40 C.F.R. §122.44(l)(A) and (B)(1) should be replaced with the statutory antibacksliding provision of 33 U.S.C. §1342(o)(2)(A) and (B) and §1313(d)(4) as the superior legal authority.  In addition, the District will comply with the requirement for additional analysis to be completed by September 26, 2002. As such, this finding should be amended to reflect the current status.

Page 10, Finding 44.a. and b.- Copper Objectives - As stated previously, the CTR criteria for copper do not apply because of footnote b, which applies to copper. See 40 C.F.R. §131.38(b)(1), fn.b  Thus, only the Basin Plan numbers apply. See Basin Plan at 4-13. Since there is no copper objective for saltwater (except referenced in a footnote), the Regional Board should use the fresh water numbers in the Basin Plan, which are the only available water quality objectives and hence are the more stringent between fresh and salt water objectives. 

Page 10, Finding 44.b.,c., and d. - Copper - The language of this section should be amended to indicate that site specific objective (SSO) work for San Francisco Bay north of the Dumbarton Bridge will specifically apply to the Napa Sanitation District.  The District is contributing funds to this effort as requested.


Page 11, Finding 44.e. - Copper SSO – The Regional Board should make this language consistent with other language in the permit amendment, by amending or removing phrase “If the Discharger decides to pursue SSOs...”


Page 11, Finding 44.f. - Copper Translator – The District appreciates the Regional Board’s acknowledgement of the District’s significant effort in developing a copper translator, by incorporating the translator results into the permit amendment.  The District believes that the Regional Board’s summary of the copper translator effort in the permit amendment is accurate.

Page 12, Finding 45.b. – Dilution for Mercury - The Regional Board states that “no dilution credit is allowed for mercury,” but cites no statutory or regulatory authority for this statement. Without statutory or regulatory support for this statement, this sentence should be removed.

Page 12, Finding 45.c. -  Nexus for mercury impairment - This paragraph appears to be the Regional Board’s effort to address the State Board’s determination that the record contained no  nexus between mercury discharged in Napa and the impairment in San Pablo Bay. However, this finding ignores evidence that Napa is a de minimis source of mercury to San Pablo Bay and that the complete removal of Napa’s discharge would have no measurable effect on the mercury levels in San Pablo Bay.  See attached Exhibits C through G with documentation related to dioxin and mercury levels in the Bay Area.

The Napa River has not been identified as impaired for copper, mercury, or dioxin (See 1998 303(d) List), and the Regional Monitoring Program (RMP) data demonstrate that San Francisco Bay waters generally do not exceed U.S. EPA’s National Recommended Water Quality Criteria (“304(a) criteria”) for mercury or dioxin.  Thus, according to the best available information, the current mercury and dioxin levels in waters directly influenced by the District’s discharge are currently protecting the designated beneficial uses.


As for downstream waters, the Regional Board estimates of the District’s mercury load to San Pablo Bay to be between 0.2 and 1.2 kg/year. See Regional Board, Watershed Management of Mercury in the San Francisco Bay Estuary: Draft TMDL Report to U.S.EPA at 97 (May 17, 2000) attached as Exhibit C. Compare this to global background loading from air deposition of 0.1 to 1.1 kg/year and 3-8 kg/year for all air deposition loads for the San Pablo Bay (Id. at 91 and 103); the loading from the Central Valley watershed of 558 to 1150 kg/year (Id. at 103, 130); and the loading from sediment remobilization of 100-400 kg/year (Id. at 103).  The Regional Board also estimates that all wastewater contributions from all Bay Area NPDES dischargers “contribute at most 1% of the mercury found in San Francisco Bay” (See Regional Board, Water Quality Attainment Strategy for Mercury in San Francisco Bay at 21 (Sept. 18. 2001) attached as Exhibit D) and that municipal wastewater treatment plants currently remove over 90% of mercury from urban wastewater influent” (Id. at 15).

Page 12, Finding 45.d. - Performance-based mercury mass limits -  Because the nexus to any downstream “impairment” is lacking based on evidence submitted herein, there is no justification for performance based mass limits. Furthermore, the Regional Board should change wording as follows:  ...municipal discharge point sources are not  significant mercury loadings to San Pablo Bay.”  See Regional Board, Watershed Management of Mercury in the San Francisco Bay Estuary: Draft TMDL Report to U.S.EPA at 97 (May 17, 2000); Regional Board, Water Quality Attainment Strategy for Mercury in San Francisco Bay at 21 (Sept. 18. 2001). If the limits are for some reason retained, the Regional Board should amend the mass limits to use the .087 mercury concentration effluent limit multiplied by the District’s design flow (40 C.F.R. §122.45(b)(1) applicable to States through 40 C.F.R. §123.25(a)(16)).  If the Regional Board does not amend the mercury mass limits, these limits should be pulled from the Table as they are not being amended. In addition, the limits for flows with American Canyon should be removed as the District is no longer accepting those flows.

Page 13, Finding 45.h. - Mercury RPA – The Regional Board at page 13 of the proposed permit amendments says the one mercury value triggering reasonable potential (RP) is caused by one extreme effluent value, which was a rare event.  This value is five times the standard deviation of all data and therefore is not representative of the effluent. Therefore, this value should not be used for RP. If not used, then there would no RP and no mercury limit would need to be included in the permit amendment.


Pages 13-14, Finding 46 - Dioxin – The District has requested and continues to request that the extent of proposed findings on dioxin language are excessive and not germane since the dioxin mass limit is being removed. The District believes that all subparagraphs except (d) and (g), which are still part of the permit requirements, should be removed. The other findings regarding impairment of San Pablo Bay for dioxin are inconsistent with evidence submitted herein. For dioxin, the Regional Board did not believe that there was a clear basis for adding dioxin to the 303(d) list. See Letter from Loretta Barsamian to Alexis Strauss, U.S.EPA Region IX (July 14,1998) attached as Exhibit E). In fact, the Regional Board found that:

We do not believe the Bay should be listed as impaired due to dioxin based on our original assessment. In summary, the reasons are threefold: 1) there is no violation of the U.S. EPA numeric criterion for 2,3,7,8-TCDD in the water column, 2) the concentrations in the Bay fish tissue are within the national background range determined by the U.S. EPA, and 3) dioxins concentrations in the Bay fish tissue did not form the basis for the current interim fish advisory. 

See Regional Board. Supplement to Response to Comments on 1998 303(d) and TMDL Priority List attached as part of Letter from Loretta Barsamian to Alexis Strauss, U.S.EPA Region IX (July 18,1998) attached as Exhibit E. The only fact that has changed is that U.S.EPA Region IX added dioxin/furan to the 303(d) List, this fact did not change the Bay’s status as not impaired for dioxin, or that the input of all POTWs to the Bay equals only about 2% as compared to 18% for direct atmospheric deposition. See Regional Board Staff Summary Report (April 17, 1996) attached as Exhibit ​F  finding refineries “to be only a minor source of aqueous dioxin to the Bay,” and not finding POTW discharges worthy of discussion; see also Regional Board, Dioxin in the Bay Environment at 5 (Feb.1998) attached as Exhibit ​G.  Because this should be a non-issue for this permit amendment, the District requests all findings on dioxin except findings 46(d) and (g) be removed, and these subparagraphs be renumbered as 46 (a) and (b).


Page 14, Finding 46.1.a. -  Cyanide WQO – The 1 ug/L water quality criteria uses for the reasonable potential analysis comes from the 1992 NTR. However, the State Board has determined that no reasonable potential exists for cyanide.  Even if reasonable potential did exist, as explained above, the 1995 Basin Plan, which was adopted after the NTR, has 5.0 ug/L as the objective for cyanide. Had the Regional Board intended the NTR number to continue to apply, it should have expressly incorporated objective into the 1995 Plan, or referenced the NTR numbers.

Page 15, Finding 46.1.d. - Cyanide SSO – As with copper above, the District requests that the permit amendment specify that the San Francisco Bay cyanide work toward adoption of an SSO will specifically apply to the Napa Sanitation District.  The District is contributing funds to this effort as requested.


Page 15, Finding 43.1.h.-  Cyanide compliance – If cyanide limits are maintained, the permit amendment should specify that compliance will be determined by the effluent limit or by the SIP ML, if effluent limit is lower than ML.  The amendment should also be clarified to state that the compliance determination provisions apply to interim and final limits. See also Page 16, Footnote 6, which should be amended consistently with using SIP MLs to determine compliance.
Page 15, Table 3 -  Final Limits - Final limits should not be placed in the permit.  There is not enough data to calculate mercury and dry weather final limits right now, so these should be removed while additional data is collected. In addition, inclusion of final limits for mercury is not in accordance with the agreement with dischargers during the negotiations with EPA for adoption of the five June 2001 permits, which began the development of infeasibility analyses in order to receive interim limits.  Under that agreement, and as implemented in subsequent permits to date, final limits are being placed in the fact sheet.

Pages 15-16 -  Effluent Limits, Generally – The District would like to express its appreciation for the Regional Board’s effort in computing representative interim effluent limits that are achievable for the District.

Page 16, Footnote 2 - Re-evaluation of interim limits – The RB indicates that “during the next permit reissuance, Board staff may re-evaluate the interim limits.”  The District is unclear as to the meaning of this phrase and requests that the Regional Board be more specific as to its meaning.


Page 17, Provision 16-  Mercury Reduction Study – In the existing permit, the requirements of this provision are triggered only on exceeding a water quality objective consistently over a 6-month period.  It appears that the Regional Board has removed the trigger and made this provision mandatory in the permit amendment.  This approach does not seem appropriate because it is inconsistent with the existing permit, and because the District has conducted an anti-degradation analysis for the receiving water.  Also, if the Regional Board insists on leaving the existing mercury mass limits at the same value as in the current permit, then there is effectively no change in the requirements of the permit for mercury and there is no basis for a special source control study, especially if it is triggered on a concentration lower than the interim limit and at the water quality objective of 0.025 ug/L.  Also, it seems inappropriate to do a comprehensive study to assess the feasibility of achieving final mercury limits if the idea of these limits is simply to be in a holding pattern until the TMDL is developed.  The District respectfully requests that the trigger be placed back into the permit, as follows:

If the mercury sampling results are below 0.025 ug/L consistently, over a 6 month period, the discharger is not required to do a study.


Page 18, Provisions 12,13 - Effluent Characterization Study Plan Revision – The due date for this revision is one day prior to the expected permit adoption, which is not feasible.  The District requests that the due date be two months following adoption of the permit.

Page 18, Provisions 12, 13 - Year-round Monitoring – The sentence that the Regional Board used to address year round monitoring seems ambiguous.  The District requests that the sentence be revised as follows:

Also with this revision, all references to the year-round monitoring requirement are removed.

Page 18 - Effective/Expiration Dates of Permit – The Regional Board should change effective date of permit to 50 days after adoption per the Memorandum of Agreement (MOA) between USEPA and SWRCB of September 22, 1989.  At Page 22, Section III.F.2., the MOA requires that “NPDES permits, other than general permits, adopted by the State Board or Regional Board shall become effective on the 50th day after the date of adoption, if EPA has made no objection to the permit, if: a) there has been significant public comment; or b) changes have been made to the latest version of the draft permit that was sent to EPA for review (unless the only changes were made to accommodate  EPA comments).” The Los Angeles Regional Board’s recently issued NPDES permits routinely include the 50 day effective date where significant public comment is received. See LARWQCB Order No. 01-182 at 15, para. 5, . Accordingly, the effective date provisions should be changed in the final version of the permit amendments. In addition, the expiration date should be extended to 10/1/07.

PAGE  
1

