RESPONSE TO COMMENTS ON CEQA DOCUMENT


RESPONSE TO COMMENTS ON THE SEPTEMBER 4, 2002 MITIGATED NEGATIVE DECLARATION AND INITIAL STUDY FOR THE RHODIA MARTINEZ PEYTON SLOUGH REMEDIATION PROJECT
Introduction

The Regional Water Quality Control Board, San Francisco Bay Region (RWQCB) would like to thank the many involved parties that have devoted their time and effort to review and provide input on the Peyton Slough Remediation Project.  As the lead agency under the California Environmental Quality Act (CEQA), RWQCB staff appreciates the efforts that the involved parties have given to the consultation process by attending meetings and submitting written comments on the Proposed Mitigated Negative Declaration and supporting Initial Study (MND/IS).  The suggestions and concerns discussed over the last several months have been very helpful to RWQCB staff during their review of the project proposed by Rhodia Inc. (Rhodia).  

Rhodia, in response to RWQCB Site Cleanup Order 01-094, has proposed to remediate contamination in a wetland environment by constructing a new channel alignment, removing contaminated dredge spoil piles located immediately adjacent to the existing Peyton Slough, and capping the existing Slough in-situ.  The proposed mitigation package would result in increased Slough hydraulic capacity and sinuosity, enhanced wetland habitat through improving circulation and soil quality, and providing additional slough habitat via first order channels.

Several agencies, including the California Department of Fish and Game (CDFG), California Department of Toxic Substances Control (DTSC), California State Lands Commission (CSLC), Contra Costa Mosquito & Vector Control District (CCMVCD), Mountain View Sanitary District (MVSD), and the Mt. Diablo Audubon Society have provided written comments on the proposed MND/IS.  RWQCB staff have reviewed and considered the comments received.  A response to each comment is provided below, organized by agency in alphabetical order.

A. AUDUBON SOCIETY

Comment letter received from Bob Wisecarver, Biologist, on October 4, 2002.

Comment A1:


This letter is to state and confirm Mt. Diablo Audubon's position as being in agreement with the letter from Mt. View Sanitary District, relative to the above subject.  We are a member of the McNabney Marsh Oversight Committee, and as such have a deep interest in the working and health of the marsh.  Without the implementation covered in MVSD's letter, the marsh is left severely restricted in fulfilling it's intended purpose of being a well rounded reserve for wildlife. Otherwise, it has the potential of becoming a hazard to the wildlife and it's whole ecosystem.
Response:  


RWQCB staff thanks the Audubon Society for their continued interest and support of the Peyton Slough Remediation project.  

Comment A2:


It is, as a matter of observation and regret, that little or no attempt has been made to involve the railroad or the Contra Costa County/ City of Martinez in the proceedings of the Remediation Project.  It would be our suggestion that, as a matter of record, a letter be sent to them, stating that their lack of maintenance of their culverts is adding to the difficulty in managing the marsh, and the possibility that future winter storms could render their tracks and/or road inoperable. Specifically, with regard to Waterfront Rd., the addition of a new culvert at the west end of the marsh, opposite the railroad culvert would greatly facilitate the flushing of the marsh and the management of it's water level and quality.

Response:  


RWQCB staff has made a strong effort to involve representatives from both Contra Costa County and the City of Martinez in the Peyton Slough Remediation Project.  A representative of the City attended the first major involved party meeting.  We have included representatives from both agencies in all document distribution mailings (including hand delivering some documents), invited them to all major involved party meetings, and have had phone conversations with representatives from each agency.
B. California Department of Fish and Game 

Comment letter received from Michael Rugg, Water Quality Biologist, on April 23, 2002.

Comment B1:


We have been involved with investigation and remediation of the Rhodia site for many years and are satisfied that the proposed relocation of Peyton Slough and insitu encapsulation of contaminated sediments is the most logical and effective approach to restoring wetland values at this site.  However, as the existing contaminated slough sediments, as well as the proposed new channel, are both located on State property adjoining the Rhodia Martinez facility, it is imperative that these areas be restored to viable open water and wetland habitat, supportive of all beneficial uses, as soon as possible; and that mitigation for the temporary loss of habitat value and use be accomplished in a timely manner.

Response:  


RWQCB staff would like to thank the DFG for its continued support and understanding of this complex remediation and restoration project.  RWQCB staff understand that DFG is in agreement with the proposed schedule of activities to achieve remediation and restoration in a timely manner.

Comment B2:


p. IS-2 - Introduction - 3rd bullet - Maintain existing functionality of Peyton Slough@ - The functionality of Peyton Slough is currently severely impaired by the existence of the contaminants which has prevented full operation of recently constructed water control structures within the Slough and upstream wetland habitats, i.e., McNabney Marsh.  Thus, the project should not strive to maintain existing functionality, but rather restore functionality to this important wetland habitat.
Response: 


RWQCB staff agrees that the functionality of habitat in Peyton Slough is impaired by contamination.  The intent of the statement in the IS refers simply to hydraulic functionality of the Slough which will be replaced and enhanced in the new alignment.  Please also refer to the response to comments F1 and F2.

Comment B3: 
C.2 - Tide Gate Area - 2nd & - The tide gate replacement mentioned in this section was accomplished in 1998 by the Contra Costa Mosquito and Vector Control District on behalf of the McNabney Marsh Management Advisory Committee, with principal funding from the Shell Oil Spill Litigation Settlement Trustee Committee.  Its purpose was to increase hydraulic capacity of the former structure, as well as enhance marsh management especially that related to restoration of incoming flow of salt water to help control unwanted rooted aquatic plants in McNabney Marsh.  The tide gate, once completed, could not be operated as designed due to problematic hydraulic resuspension and mobilization of these contaminated sediments into upstream and downstream areas.
Response: 


Comment noted.  Please refer to the responses to comments F1 and F2. 

Comment B4:


D.5 Project Monitoring and Project Success - Wetland Restoration Monitoring (p. IS-15) - This section appropriately includes monitoring for changes in hydrology, sediment/erosion and vegetation as a result of project construction.  However, there is no proposed program to monitor changes in wetland fauna, especially fish and invertebrate use of the slough and tributary channels, or wildlife species of concern (e.g., salt marsh harvest mouse or black rail).  Since these are the sensitive residents for which this project is designed to benefit, it would seem prudent to verify that the restored/enhanced habitat is in fact being used.  To that end, we recommend that fish and invertebrate sampling be accomplished on a quarterly basis within all project areas during those years for which sampling is proposed.  Further, we recommend that the vegetation monitoring transects for the south spread area continue across the slough to the western edge of the Rhodia Marsh to document anticipated benefits of enhanced water circulation to that marsh as well.

Response:


RWQCB requires quarterly surface water and sediment monitoring at five locations in the new alignment, as well as quarterly groundwater monitoring at eight well locations in addition to the existing onsite groundwater self-monitoring program.  The results of the monitoring program will be compared to the Basin Plan, and other regulatory criteria depending on the media.  Those criteria are based on and protective of sensitive species, and serve to identify potential risks to habitat and species in the new alignment.  The adaptive management plan will allow for further action if the water and sediment quality criteria have been significantly negatively impacted.  Other than vegetation monitoring during the restoration period, no additional monitoring will be required for the Peyton Slough Remediation Project.  Rhodia will extend the vegetation monitoring transects to the west in Rhodia Marsh.

Comment B5: 
p. IS-16 1st & - The area between the old and new alignment is proposed as a reference location for vegetation monitoring.  This area is inappropriate as a reference as it is likely to be affected by changes in periods of inundation and/or drainage brought about by project construction.  An unaffected area of wetland on Peyton Slough 3 or 4, located further to the east, would be preferable.  

Performance Criteria - The proposed performance criteria, based on percent cover of obligate, native, wetland vegetation are much too liberal to provide the necessary assurances that wetland restoration is proceeding in an expeditious or appropriate manner.  While it is acknowledged that disturbed areas upstream of the reconstructed tide gate may not re-vegetate as rapidly as those downstream on the State Lands property due to periodic inundation during operational trials of the tide gate, there should be no such impediment to site recovery of the North Peyton Marsh.  Further, performance criteria percentages should be referenced to achievement of specific vegetative cover objectives or designs as set forth in a detailed restoration plan, or mapped by area (i.e., North Peyton Marsh, South Spread Area, Rhodia Marsh) with the goal of 100 percent wetland vegetative cover for all affected areas as quickly as possible, but in no case more than 10 years.   The positive effect of increased abundance and density of pickleweed is specifically required to mitigate impacts to salt marsh harvest mouse, black rail, and California clapper rail.  Thus, performance criteria should be specifically developed to address this need.  Plantings of wetland vegetation, especially on areas to be restored to wetlands above the capped, former alignment of Peyton Slough, would seem prudent to accelerate recovery and help to impede the colonization of unwanted invasive species.

Response:


The purpose of reference areas is to provide comparative data on the vegetation community in low and high quality salt marsh harvest mouse habitat.  The salt marsh harvest mouse habitat that is being impacted in the project area is best represented by the area between Peyton Slough and the new alignment. This area may evolve as a result of tide gate operation, removal of the dredged spoil piles (opening the marsh plain to additional potential for sheet flow) and or ambient factors not related to the project.  Using it as a reference location provides rational comparative data that represent the low and high quality salt marsh harvest mouse habitat that will be possible on the site.

The performance criteria need flexibility to account for the changes that will result from alternative tide gate operation scenarios and the changes in settlement on the cap.  After the first two start-up years, the need for planting will be assessed and adaptive management decisions will be made.  The goal of replacing the high and low quality salt marsh harvest mouse habitat will be met within the total project area.  The goal of creating a maximum of 22.2 acres of wetland as quickly as possible is clear. The portion of the total area that is not required as salt marsh harvest mouse habitat mitigation may be restored to wetland, salt panne, or shallow pond.  The project seeks to promote pickleweed growth; however, it can not be assumed that the abundance and density of pickleweed will increase beyond existing conditions.  This further emphasizes the need to place the reference sites between Peyton Slough and the new alignment. 
Comment B6:


p. IS-17 - Post-remedial Controls  - This section calls for a Covenant and Environmental Restriction to be recorded on the deeds of the “property owners.”  Is this deed restriction agreeable to the State Lands Commission, and how will it restrict the use or management of the property, especially its wetland habitat value, and its use by fish and wildlife in the future?
Response:


RWWQCB requires a deed restriction, as a matter of course, when contaminants are capped in place.  The purpose of the Covenant and Environmental Restriction Plan (CERP) is to protect the cap integrity and restrict certain land uses on the area covered by the CERP.

Comment B7:


p. IS-37, 3rd &, 1st sentence - Are the wetland areas potentially impacted by project components, including those adjacent or within the project area which will be temporarily drained or cut off from tidal action, but not otherwise physically disturbed, considered in these calculations?

Response:


Current hydrological conditions, tidal or seasonal, will continue on undisturbed wetland areas, and therefore, are not included in the calculation of acreage requiring mitigation. Although surface water hydrology may be temporarily impacted, sheet flow and the perched water table will be adequate to sustain marsh functions.

Comment B8:


p. IS-39 - WET-4 - The proposed improvement in circulation in the Rhodia Marsh is very worthwhile and long overdue. However, it is unclear how much mitigative credit, either through added open water habitat of the ditch system, or from anticipated changes in water quality or enhanced plant and animal community structure, is being sought.  What is the timeline for this enhancement?

Response:


There are 1,000 linear feet of new channel being constructed in the Rhodia Marsh, as shown on Figure 11.  These channels are scheduled to be constructed in the construction season 2. The channel construction is proposed as mitigation for impacts to water quality and fish habitat, and are expected to enhance the wetland habitat in Rhodia Marsh. 

Comment B9:


WET-5 - Is this mitigation element meant to mitigate for the loss of open water habitat, or is it merely a means to re-establish connection within the marsh?  What figure depicts these new channels, what is their collective surface area, and how will sensitive species be protected during their construction?

Response:


The new channels do mitigate for loss of open water habitat, but also were designed to improve circulation in the marsh and enhance fishery habitat.  Figure 11 depicts the new channel locations.  There is a total of 2,400 linear feet of channel approximately 3 to 5 feet wide.  Sensitive species will be protected prior to construction north of the levee by removing habitat. 

Comment B10:
p. IS-40 - WET-7 - This proposed mitigation element is appropriate, but will plant monitoring only be conducted in the spring?  If herbicides are used, how will desirable plant species be protected?

Response:


Monitoring for non-native plant emergence will be conducted in the spring and plants will be spot sprayed with herbicide approved for use in an aquatic environment.  Desirable plant species will be protected because they will not be sprayed.  The technician spraying the plants will only spray the targeted plants, i.e. Lepidium latifolium, which is very easily identifiable.  Spraying will be done twice annually, for the first three years.  Both spraying events may be in the spring or one may be in the spring and one in the fall depending on the adaptive management decisions made each year.  

Comment B11:
p. IS-51 - Altering Drainage Patterns - It is unclear how installation of erosion control measures on or adjacent to the cap, mentioned in this section, will affect the success or timing of wetland restoration efforts in this area.

Response:


The placement of erosion control measures will not affect the success or timing of wetland restoration efforts.  Erosion control measures on or adjacent to the cap, such as hydromulching, will help retain soils placed during construction that will be subject to tidal action for the first time.  This will assist in the establishment of marsh plain vegetation because it will provide a stable substrate for seed germination.  On cap segments 3 and 4, which will become uplands, hydroseeding will be used to keep clean soil from eroding the top of the cap.  The erosion control measures will not affect the timing of wetland restoration, but rather are intended to protect the new fill material from damage and potentially difficulty in achieving restoration goals.  
Comment B12:
Figure 2 - Areas of Concern  - Is the sediment data recently collected in the marsh between the old and new alignments included or acknowledged somewhere in this document, and why are these areas not included as areas of concern?  The fact that some of the localized hotspots identified by these data will be removed during construction of the new alignment, and monitoring of the resultant effects on water quality are mitigative, the data and its significance needs to be discussed, nevertheless.

Response:


Please see response to comment C5.  

Comment B13:
Figure 5 - Would not it be prudent to depict the paleo channels as having been filled with cinders and slag as an explanation of why a cap is necessary where new channels cross, or to explain why they cannot be restored to viable aquatic habitat?

Response:


RWQCB staff would like to clarify the purpose for the engineered cap and the cutoff walls at the intersection of the paleo-channels.  The purpose for the engineered cap as a remedial action is to isolate the contaminants in the existing Slough.  The cutoff walls are an abundance of care measure that further protects the engineered cap.  The are no locations where the intersection of the existing Slough and the paleo-channel will not be restored to wetlands, except where the entire cap segment will become uplands (segments 3 and 4 of the cap).  Segments 3 and 4 of the cap are located between two upland areas are necessarily will become uplands.

Comment B14:
The following recommendations should be included as mitigation measures to reduce project impacts to the required level of insignificance:

BIO-3 California red-legged frog 

If California red-legged frogs are found on the site and exclusion fencing is used, a biological monitor must check the fence daily to ensure no animals are at the fence line.  If any species of concern are found, the animal will be moved to an approved location and reported to the resource agencies within 24 hours.

BIO-5, California black rail

Clear vegetation from the construction zone outside the breeding season between August 1 and February 1.  Clearing can be done mechanically or by hand.  A biological monitor should haze (walk through the area) the area before starting work.  If cleaner is proposed during the breeding season and if an active nest location is identified in the project area, a 250-foot buffer will be established between February 1 and August 1. 

BIO-[6], salt marsh yellow throat
If a nest, containing eggs or fledglings, is identified, a minimum 100-foot buffer will be established until young have fully fledged.

Suisun song sparrow:

BIO-7 mitigation measures should be applied to this species as well. 

Western burrowing owl:

Preconstruction surveys will be completed according to DFG guidelines.  If burrowing owls are present in the project area, avoidance and mitigation will be accomplished according to DFG guidelines with written approval from DFG?

Response:


BIO-3.  Comments noted.  Rhodia has included the fence monitoring for the red-legged frog. 

BIO-5.  Black rail mitigation will be included in the updated Mitigated Negative Declaration.  

BIO- 6.  A 100 foot buffer around active nests with eggs or fledglings of salt marsh yellowthroat or Suisun song sparrow will be included.

Burrowing owl.  Comment noted.  Burrowing owl pre-construction surveys will be performed according to Department of Fish and Game guidelines.  

C. California State Lands Commission

Comments received from Steve Jenkins, Division of Environmental Planning and Management, on September 26, 2002.

Comment C1:


CSLC Jurisdiction  -  As you are aware, the proposed remediation project will involve State-owned lands under the jurisdiction of the California State Lands Commission (CSLC).  The CSLC is entrusted to oversee the Public Trust on sovereign public property right held by the State or its delegated trustee for the benefit of all the people.  This right limits the uses of these lands to waterborne commerce, navigation, fisheries, open space, recreation, or other recognized Public Trust purposes.  A lease from the Commission is required for any portion of a project extending onto State-owned lands, which are under its exclusive jurisdiction.  CSLC received from Rhodia an application to lease such lands for the proposed project on June 3, 2002, which an incomplete letter was sent to Rhodia dated July 2, 2002.  Rhodia’s response to our incomplete letter has not been received to date.  Once Rhodia responds to our incomplete letter and provides staff all requested information, CSLC staff can begin processing the application for the proposed project.

Response:  


Comment duly noted.  RWQCB staff understands that the State-owned lands requires a complete application package in order to process the application for the proposed project.  

Comment C2:


Environmental Comments  - Page IS-2 Introduction.  The bulleted list of Project Objectives in the MND is not as detailed or comprehensive as the list of Objectives on page 2-7 of the September 17, 2002 Remedial Design Report (RDR).  Please augment the Objectives in the MND with the specific wording from the RDR.

Response:  


Comment noted.  RWQCB staff will augment the summary of objectives on pg. IS-2 with the detailed list of project objectives in the RDR – Revision 1 (URS 2002). 

Comment C3:


Environmental Comments  - Page IS-15 Monitoring for Contaminants of Concern.  The second paragraph under this topic needs to be revised to reflect the more extensive quarterly monitoring program that was discussed at the meeting on September 27, 2002.  This would include a program of surface water, groundwater and sediment sampling, including submittal of quarterly self-monitoring data and preparation and distribution of an annual report containing data, findings, conclusions and recommendations.  We request that current surface water and sediment samples be obtained for the four locations and in the Carquinez Strait at the mouth of the new alignment prior to start of any disturbance of the site.  Also, that the monitoring program include surface water samples at the point of up-stream discharges into the new alignment such as from Cal trans or other properties that may add chemical loadings to the system (the intent being to separate project from non-project inputs).

Response:  


Comment noted.  RWQCB will updated the second paragraph under the heading Monitoring for Contaminants of Concern to include the more extensive monitoring program.  These requirements will also be reflected in the Mitigation Monitoring and Reporting Plan, as well as in the 401 Water Quality Certification requirements.  

RWQCB staff recognize that there will be various point and non-point source discharges into the new alignment, including Caltrans storm water, MVSD treated effluent, water from Carquinez Strait, and other storm water from I-680, the railroad, and Shore Terminals, and other potential discharges including other neighboring property owners.  There is also the potential for erratic water quality due to initial tide gate operation regimes, i.e., the psuedo-tide.  Because of the various inputs to the hydrologic scheme, RWQCB staff recognized the need to understand the water quality of the discharges into the new alignment, as well as the difficulty in controlling all sources.  Therefore, RWQCB staff has selected the five sampling locations and the 5-year initial trend analysis approach to collect and evaluate the new alignment from a water quality standpoint.  

RWQCB staff will take the SLC suggestion of adding discharges to the monitoring program under advisement, because there are numerous actions that can be taken, including naming additional third parties to the Order, issue separate Orders to other dischargers, or modifying individual existing Orders to address other dischargers to Peyton Slough.

Comment C4:


Environmental Comments  -  As discussed during the September 27, 2002 meeting, please include in the Section 401 Certification specific numeric and narrative water quality objectives and criteria from the Basin Plan and California Toxics Rule for surface receiving waters (and/or from other data or studies for sediments) at the mouth of the new alignment, within the new alignment and at the up-stream input to the new alignment that are protective of beneficial uses and will carry out the Project Objectives mentioned above.  The intent of this information is to provide a quantitative benchmark against which to measure the data obtained during the monitoring program.

Response:  


RWQCB has included comments from discussions at the September 27, 2002 meeting in the 401 Water Quality Certification package.  The water quality objectives as stated in the 401 Water Quality Certification are consistent with the San Francisco Basin Plan.  Specific numeric water quality limits are not specified in the 401 certification because the project is a clean-up activity, does not propose to discharge contaminants, and meets applicable water quality objectives upon implementation of the 401 Certification conditions.  The project will discharge fill material that will be tested to ensure it meets applicable standards.  Also, discharge prohibition No. 4 of the tentative order states, "The discharge of materials other than storm water, which are not otherwise regulated by a separate NPDES permit or allowed by this Order, to waters of the State is prohibited."  (See also Response to Comment C2 above.)

Comment C5:


Environmental Comments  - Page IS-16 Performance Criteria.  We agree with the revisions suggested by the Department of Fish & Game at the September 27, 2002 meeting, and request that they be reflected in the adopted monitoring program.

Response:  

Comment noted.  The revisions suggested by the Department of Fish & Game are covered in Section B above.
 

Comment C6:


Environmental Comments  - Pages 45-47 Sediments Exceeding ER-M.  Recent soil testing in the vicinity of the new alignment indicates that the soils contain copper and zinc at levels exceeding the ER-M.  As a result, such area will need to be classified as Areas of Concern (AOC) if disturbed by construction.  As discussed in the meeting on September 27, 2002, all such sediments and soils associated with the construction of the new alignment will need to be remediated or disposed of in accordance with the second paragraph on page IS-46.

Response:  


In RWQCB Order 01-094, the clean up of Peyton Slough is delineated as bottom sediments and dredge spoil piles adjacent to Peyton Slough.  Areas of concern (AOC) are further defined both by location (slough or pile) and by chemical concentration. RWQCB staff recognizes the presence of elevated concentrations of copper and zinc in the North Peyton Marsh.  While elevated in concentration, however, these areas are not included within the AOC under this Order due to their location.  Notwithstanding their status, these areas have been evaluated using the comparative concentrations and models provided in the RDR – Revision 1 (URS 2002).  Based on that evaluation, these areas are not likely to cause a significant incremental increase in copper and zinc in the surface water in the new alignment. 
 

Comment C7:


Environmental Comments  - Page IS-33 Mason’s lilaeopsis.  Mason’s lilaeopsis was found in four locations within the project area.  Please provide the approximate population size of each location, extent of impact to each of these locations, and approximate size of mats that would need to be relocated.  Also incorporate into mitigation BIO-6 avoidance measures where locations of Mason’s lilaeopsis would not be impacted by the project.

Response:  


Comment noted.  The Mason’s lilaeopsis populations that will be impacted at the mouth of Peyton Slough cover approximately 57 square feet on the west side of the Slough, and 68 square feet on the east side of the mouth.  At Peyton Slough No. 1 the plant occurs on approximately 24 square feet west of the mouth and 53 square feet to the east.  The average maximum density of plants is 62 per 36 square inches.

Comment C8:


Environmental Comments  - Page IS-36 Delta tule-pea.  Existing Delta tule-pea present within the project area will be marked with construction fencing and avoided during construction activities.  Since this sensitive plant would be avoided, is it a necessary mitigation measure to harvest its seed and plant in the restored areas?  If this species would be used for revegetation, planted Delta tule-pea should be included in the habitat monitoring program as with BIO-6 to document its successful or failed establishment.

Response:  


RWQCB staff is in agreement with State Land Commission.  Since this plant would be avoided, it is not necessary to implement a mitigation measure.  
Comment C9:


Environmental Comments  - Finally, we note that the bottom/sediment samples for copper and zinc shown at the site just north of Waterman Road on Figures 3.2-2, 3.2-4 and 3.6-3 in the RDR all exceed the ER-M and may be a source of future contamination of the new alignment.  Please address this issue and eliminate any possible source of such contamination.

Response:  


RWQCB staff has evaluated the area between the diversion dam and the buried pipes.  Based on the results of the geochemical and flux modeling in the RDR –Revision 1 and the limited area containing the elevated concentrations, it is not likely that the contaminants in this area will pose a significant increase in copper and zinc to the water quality in the new alignment.  Nevertheless, Rhodia has agreed to remove bottom sediments within the area to the extent feasible and practicable, given the restrictions imposed by the co-location of the buried pipelines. 

D. CONTRA COSTA MOSQUITO & VECTOR CONTROL DISTRICT

Comments from Karl Malamud-Roam, Environmental Project Manager, Contra Costa Mosquito & Vector Control District (CCMVCD) on October 4, 2002.

Comment D1:


Initially, we want to thank the Regional Board, Rhodia, and their consultants for the effort they have all made to cooperate with the District's specific interests and with the Shell Marsh Restoration Project that the District has long supported and that is taking place largely in the same area as the Rhodia Remediation.  It has been a challenge to satisfy the needs and desires of the large number of involved parties, and the documents reviewed here reflect well a general consensus on how best to clean up and then restore and manage the Peyton Slough marshlands.

Response:  

RWQCB appreciates the efforts of all of the agencies and involved parties who participated in the successful negotiation of the Peyton Slough Remediation Project.

Comment D2:


The District's proper name is the Contra Costa Mosquito & Vector Control District, not the Contra Costa County Mosquito & Vector Control District, although our jurisdiction is essentially all of Contra Costa County.

Response:  

Comment duly noted.    

Comment D3:


The District is committed to cooperating with Rhodia and the RWQCB (p IS-64), as well as with the other members of the McNabney Marsh Management Committee (including the California Dept. of Fish and Game, the Mt. View Sanitary District, Audubon Society, etc.) in the long-term improvement of the site, as documented in the Shell Marsh Restoration Project CEQA documents and the Shell Marsh Management Plan.  However, these documents recognize that there are multiple goals and objectives to the Restoration Plan, including protection of the public from flooding and from mosquito-born diseases, as well as the improvement of wetlands habitats.  Thus, the operations of the tide gates designed and controlled by the District must necessarily reflect a range of management requirements, some of which at times may pose challenges to the ecological outcomes envisioned in the IS and the Mitigation Monitoring and Reporting Plan.  The District believes that the mitigation proposals included in the Rhodia documents represent a well-reasoned design that will most likely result in significant habitat mitigation regardless of the District's reasonable gate operations, but the District cannot accept any liability for any failure of Rhodia's project to achieve its remediation or mitigation requirements.
Response:  


RWQCB recognizes the multiple objectives of the remediation project for Peyton Slough.  There are physical restrictions that limit the extent to which any goal may be achieved.  However, the tide gate operations are unavoidably linked to the tidal range and elevations that will occur in the areas to the south of the cross levee at Zinc Hill, and therefore, to the success or failure to achieve the restoration and mitigation goals in those areas.  CCMVCD, as the operator of the tide gate, will necessarily be required to operate the tide gate in a manner that, while adaptive and therefore, evolving, is aimed at achieving these goals within the 10-year monitoring plan.  To accommodate the additional need to evaluate the tide gate operations, RWQCB has approved the 2-year initial period to test the tide gate operations.     

Comment D4:


The Initial Study (IS) indicates that routine maintenance dredging of Peyton Slough occurred from approximately 1927 to the early 1980's (p IS-3).  While the initial date is correct, the historical review by JRP Historical Consulting Services that is cited by the IS indicates that routine dredging continued only through the 1949-50 fiscal year in the project area, and that more than fifty years have passed since Peyton Slough north of the levee has been dredged.  In  contrast, the reach between the levee and the railroad culvert was dredged in 1989 following the Shell Oil refinery spill onto the site.
Response:  

Comment duly noted. 

E. Department of Toxic Substances Control

Comment E1:


DTSC recommends additional sampling be conducted to determine if the soil is classified as RCRA or non-RCRA waste.  This information will help identify the appropriate treatment, storage and disposal methods.

Response:  


Hazardous waste classification was summarized in the RWQCB Order No. 97-121, Updated Waste Discharge Requirements, which stated 

“The slag and cinder wastes that comprise the underground ore bodies are classified as mineral processing and beneficiation wastes.  In 1994, the Department of Toxic Substances Control agreed that the underground ore bodies are exempt from regulations as hazardous waste management units.  The Board has classified the ore bodies as Class B mining waste under Chapter 15, Title 23, Article 7 of the California Code of Regulations.”

Mining and smelting related wastes are categorically exempted from classification as hazardous waste under the Code of Federal Regulations (CFR) 261.4(b)(7), commonly knows as the Bevil Admendment to the Resource Conservation and Recovery Act (RCRA), and the California version of the mining waste exemption found in the California Code of Regulations (CCR) 66261.4(b)(5A).  These exemptions include waste from copper smelting operations.  The RWQCB has concluded that the exemptions noted above would also apply to the mixed cinders/slag and media/sediment present at the Rhodia site.  Notwithstanding their Bevil status, i.e, exempt from classification as hazardous waste, upon their removal, they will be disposed of appropriately if they exceed the California hazardous waste criteria.  Also, see response to comment D3.
Comment E2:


Soil that meets the definition of a Hazardous Waste must be handled in compliance with California Healthand Safety Code section 25123.3(b) and Division 4.5, Title 22, of the California Code of Regulations.
Response:  


See response to first comment. 

Comment E3:


Please clarify how the project will identify whether soils has been removed to the appropriate cleanup levels.
Response:  


RWQCB staff has requested a plan for sampling areas where contaminated soils are removed for disposal based on the approach outlined in Section 3.2 of the RDR – Revision 1.  Rhodia is currently preparing a soil management plan that will include confirmation sampling for soil removal activities and a soil disposal sampling and analysis plan.  

F. Mt. View Sanitary District

Comments from David R. Contreras, District Manager, Mt. View Sanitary District, on October 4, 2002.
Comment F1:  
… The risk of sweeping contaminated sediment along with tidal flow into McNabney Marsh has restricted use of the tide gates and effectively negated its design intent.  

Response: 


The tide gate was installed in 1998 and copper and zinc contamination in the slough was well known, as it had been designated as a Toxic Hot Spot in 1997.  At the time that the tide gate was installed, the RWQCB staff deemed scouring of the sediments near the tide gate to be a concern, and thusly, a potential risk to surface water quality in Peyton Slough.  Therefore, the tide gate operations were limited to one-way flow (downstream) under RWQCB 401 Water Quality Certification Waiver, dated May 18, 1998, for the tide gate construction project.  The option for redesign and reconstruction of the gate structure to minimize scouring to less risky levels was not negated by the waiver.  The waiver also specified that an approved tide gate operation plan must be prepared prior to introduction of two-way flow in the Peyton Slough.  This measure is required to protect the water quality of Peyton Slough.


The RWQCB-ordered clean-up investigation had not been issued at the time the tide gate was constructed.  Accordingly, there was no reasonable expectation that the contamination in Peyton Slough would be cleaned up any sooner that it will be under the current plans.  The clean up of this site has proved to be an extremely complicated and challenging project, both technically and from the standpoint of permitting.  Moreover, the planning for this project has been diligent and in full compliance with the ordered timeline.  

Comment F2:  
The static situation governing the use of the tide gate and the restricted water exchange through  Peyton Slough and McNabney Marsh has produced the following situations which should be remedied in the Rhodia Peyton Slough Remediation plan:

· The near stagnant water level regime has allowed rampant growth of cattails in McNabney Marsh

· The District has resorted to herbicide treatments to control the rampant spread of the cattails.

· Nesting refuge has become sparse due to the high water levels.

· Low dissolve oxygen and anoxic conditions in the area o f Peyton Slough upstream of the culvert under the railroad crossing have caused occasional fish kills upstream of the railroad culvert.

· The District has had to plan and budget for an aeration system in that portion of Peyton Slough affected by the low dissolved oxygen concentrations.

· Construction of planned nesting islands and mounds is hindered by lack of knowledge of the real water level range.

Response: 


RWQCB is aware of the issue surrounding the current conditions in McNabney Marsh and understands the Rhodia Remediation and Restoration Project to be the first big step toward the restabilization of the marsh habitat.  Damage that occurred and the resulting long-term impacts to habitat and water quality in McNabney are a direct result of the following items:

· The placement of railroad culverts on the Southern Pacific line in the late 1800s and a cross levee near Zinc Hill in the early 1900s, which effectively eliminated most salt water influence from the marshes to the south including McNabney Marsh for the last 100 years

· The current capacity of the last remaining culvert under the SP railroad and the presence of  pipelines buried in the existing Slough located just north of the culvert severely restricting flow to about 3 cubic feet per second (Malamud Roam 2000)

· Shell oil spill in 1988 which negatively impacted obligate wetland species in McNabney Marsh, resulting in barren areas which were invaded by fresh water species (MMAC 1998)

· Subsidence of McNabney Marsh, likely caused by the levee placed north of the culvert and the resulting long-term lack of salt water influence, further impedes proper drainage from McNabney Marsh

· Historical and current fresh water discharges, consisting of secondary treated effluent of approximately 3 million gallons per day and historically 200 gallons per minute from the PG&E plant located in the Shell Marsh, flow into McNabney Marsh replenishing the fresh water species (JRP 1997)

· The redirection of fresh water into the outer reaches of McNabney Marsh by the removal of slide gates in McNabey Marsh by CCMVCD in approximately 1990, furthering the spread of fresh water plant species 

It is not clear whether the tide gate will function as designed because the tide gate has not yet been tested.  RWQCB recognize that the restriction on two way flow has impeded the testing of the tide gate design.  Based on the Involved Party meetings conducted in the year 2002, RWQCB staff have included a two-year period after the remediation is constructed, during which CCMVCD will operate the tide gate to evaluate the tide gates ability to function as desired.  

Rhodia will reconstruct the tide gates in the new alignment using the same Nekton and flap gates currently in the existing tide gate structure.

Comment F3:  
The following remedies, in addition to the mitigation already proposed in the public notice, for the above situations should be included in the remediation plan for Peyton Slough:

· The District should be reimbursed for its expenditures for labor and chemicals used to control cattails.

· The District should be reimbursed for its expenditures for planning and implementing an aeration system.

· The gates on the new tide gate should have electric actuators that can be controlled from a station remote from the site and convenient to the agency that has ultimate responsibility for controlling water flow.

· The new northern reach for the Peyton Slough channel should be designed for optimum advantage for the management of the water level regime in McNabney Marsh.

· All avenues for removing the upstream restrictions to flow—the railroad culvert and shallow pipelines—should be explored.

If the above restrictions cannot be removed during the present remediation project, then funds should be set aside that will contribute to any future opportunity to remove the restrictions.

Response: 


RWQCB has successfully negotiated the clean up and mitigation requirements with Rhodia, which include the following of the above listed items:

·  Remote, electric actuators on the new tide gate that will improve overall utility and the CCMVCD’s response time and control over the water flow in Peyton Slough

· The northern reach of the new alignment is designed to provide added capacity.  However, we emphasize that the management of water level in McNabney Marsh will likely be driven by the bottom elevation of the marshes, culvert flow capacity, and road/railroad elevations.  CCMVCD will be further restricted from causing flooding or excessive erosion during their 2-year operation period.

RWQCB staff has negotiated additional remedies and mitigation that were proposed during several of the Involved Party meetings and accepted by the participants including MVSD.  These remedies and mitigation activities include a net gain of approximately 5-1/2 acres of wetland habitat onsite.  As such, this project does not require offsite mitigation.
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