CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

RESOLUTION R2-2003-0077

RESOLUTION AUTHORIZING THE EXECUTIVE OFFICER, ON BEHALF OF THE SAN FRANCISCO BAY REGIONAL BOARD, TO ENTER INTO THE ALTERNATE SALT MARSH MITIGATION MEMORANDUM OF AGREEMENT WITH THE CITY OF SAN JOSE, U.S. FISH AND WILDLIFE SERVICE, CALIFORNIA DEPARTMENT OF FISH AND GAME, AND THE PENNINSULA OPEN SPACE TRUST, FOR THE PURPOSES OF PROTECTING ENDANGERED SPECIES.

WHEREAS:

1. In the 1990 Order No. 90-5, the State Water Resources Control Board (State Board), found that freshwater effluent from the San Jose/Santa Clara Water Pollution Control Plant (Discharger) was responsible for the loss and degradation of endangered species habitat.

2.  
On October 4, 1990, the State Board, in Order No. 90-5 ordered the Board to require the Discharger to submit a mitigation proposal to create or restore salt marsh habitat lost or converted before 1985.  This so called “historic” mitigation requirement, required the Discharger to submit proposals to create or restore 380 acres of salt marsh or equivalent habitat, with a habitat suitability index for salt marsh harvest mice of approximately 0.9 by the year 2004.  The tasks contained in the San Jose Action Plan, dated September 30, 1991 and accepted by the Board in Resolution 91-152, proposed that the Discharger acquire 380 acres of salt marsh as mitigation for endangered species habitat lost or degraded through 1985.

3. Regional Board Resolution 96-137 implemented the remand requirements of Water Quality Order 90-5, by accepting from the Discharger two proposals for restoration and/or acquisition of the Baumberg and Moseley Tracts.  

4. Based on requirements in Resolution 96-137, the Discharger participated with State and local agencies to purchase and restore the Baumberg Tract to mitigate for historic habitat losses.  Through Baumberg funding provided by the Discharger, the Discharger satisfied a mitigation credit of approximately 90% of the mitigation required by WQ Order 90-5.  At the same time, the Discharger accrued a 10-acre mitigation credit, as required in the Discharger’s 1993 NPDES Order for the creation of a salt marsh bank.

5. 
After consultation with State and local agencies, the Discharger purchased the 54-acre Moseley Tract from the Port of Oakland.  At the time Resolution 96-137 was approved by the Regional Board, accepting the Moseley Tract Salt Marsh Restoration Proposal from the Discharger, the Discharger appropriated funds for the Moseley restoration plan, including permitting and construction for fiscal years 1996/1997 along with an annual maintenance and monitoring budget for up to three years.   

6. 
As of the date of this Resolution, restoration of the Moseley Tract has not occurred.  The Discharger reports that it has no current plan to commence habitat restoration on the site due to seasonal drainage problems as a result of practices conducted by Cal Trans.  The Discharger is currently in litigation with Cal Trans. 

7. Between March through August of 2003, Board staff held meetings with the Discharger, USFWS, and CDFG, to consider restoration alternatives to the Moseley Tract, and to address how the Discharger’s decision not to restore the Moseley Tract would impact the Discharger’s ability to fulfill the remaining historic mitigation requirements of WQ 90-5, and Resolution 96-137.  

8. Therefore, in lieu of the Moseley mitigation proposal previously accepted by the Board in 1996 through Resolution 96-137, and the mitigation credit previously granted the Discharger for its commitment to restore the Moseley Tract, the Discharger has proposed an alternate salt marsh mitigation project.  The Discharger has agreed to continue working with USFWS, CDFG, and the Board to finalize the details of this alternate project- through a formal alternate salt marsh mitigation MOA, or propose another South Bay mitigation project deemed equivalent to the Moseley Tract by the Board and USFWS.  

9. It is the intent of the Board both to adhere to the 2004 restoration deadline named in WQ Order 90-5, and to assist the Discharger in finalizing its historic mitigation requirements during the life of the 2003 San Jose/Santa Clara NPDES Order.

BE IT THEREFORE RESOLVED THAT

A. The Executive Officer is hereby authorized, on behalf of the Regional Board, to enter into a Memorandum of Agreement (MOA) with the City of San Jose, the U.S Fish and Wildlife Service, the California Department of Fish and Game, and an agent responsible for administration of funding (i.e., the Peninsula Open Space Trust) that provides for alternate salt marsh mitigation and includes the components listed below.   

B. An alternate salt marsh mitigation MOA must include a commitment by the Discharger to fund the acquisition and restoration of a salt marsh mitigation site, equivalent to the Moseley Tract in order to provide the 380 acre total that has been identified as the Discharger’s “historic” obligation to mitigate for impacts of the discharger through 1985.  

C.  Alternate Salt Marsh Habitat Mitigation MOA:

1.
The City of San Jose shall provide $650,000 to the POST, in one lump sum, to be used for acquisition and/or restoration of endangered species habitat to benefit the California clapper rail and salt marsh harvest mouse.  

2. The USFWS, with the concurrence of the Regional Board Executive Officer, and in partnership with the signatories of this MOA, will choose the restoration site or project located in the South San Francisco Bay area, which may include Outer Bair Island or other South Bay salt marsh parcel.  The site and/or project shall be equivalent to the 54-acre Moseley Tract.  

3. The agent responsible for administering restoration funds for the USFWS will be the Peninsula Open Space Trust, or other party chosen by the signatories of this agreement.

4. The Agencies responsible for conducting the restoration shall be both USFWS and CDFG.

5. The Agency responsible for reporting restoration project status and progress to the Regional Board shall be USFWS. This should occur in writing on an annual basis, to begin one year from the date that funds are transferred to POST.

6. All Parties shall finalize the details of this agreement within 6 months of the date of permit adoption (August 20, 2003).

7. The City shall transfer funds to POST for this project no later than August 20, 2004.

8. The USFWS and CDFG shall begin restoration within one year of the execution of the Alternate Salt Marsh Mitigation MOA.  

D. In the event of delays caused by the signatories, in signing, executing, and implementing the MOA, the Executive Officer may extend the time schedule.   

E. Upon full execution of the Alternate Salt Marsh MOA, by all parties, and transfer of funds from the City of San Jose to POST no later than August 20, 2004, for the acquisition and restoration of an alternate salt marsh mitigation site, selected in accordance with paragraph C(2) above, the City of San Jose will; 

1. have satisfied its mitigation requirements to mitigate historic habitat losses (before 1985) as a result of its discharge, as required in State Board Water Quality Order 90-5, and as originally approved in Regional Board Resolution 96-137, that it previously proposed to satisfy through implementation of the Moseley restoration project, and; 

2) 
will have no further obligation to restore the Moseley Tract.

I, Loretta K. Barsamian, Executive Officer, do hereby certify that foregoing is a full, true, and correct copy of a Resolution adopted by the CA Regional Water Quality Control Board, San Francisco Bay Region, on August 20, 2003.

Loretta K. Barsamian

Executive Officer

