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Introduction

Orinda Gateway, LLC (d.b.a. Montanera LLC), (Montanera, the applicant) has submitted a revised application for water quality certification under Section 401 of the Federal Clean Water Act for discharge of dredge and fill materials into wetlands and other waters of the United States associated with construction of the Montanera Project (revised Project.)  The revised Project is comprised of two parcels of land: 

(1) a 978-acre parcel commonly known as “Gateway Valley” within the City of Orinda, Contra Costa County.  The appplicant proposes to construct a residential community on 216 acres of this parcel; and, 
(2)  approximately 205 acres of land immediately contiguous with the southern and eastern borders of Gateway Valley  (the “Indian Valley” site) that will be subject to a permanent conservation easement for preservation and mitigation purposes.  The Indian Valley site is located in unincorporated Contra Costa County. 
The Board toured the Project site in July 1998.  Based on the Board’s recommended denial of water quality certificatio, the State Board Executive Director denied water quality certification for the then proposed project on October 2, 1998.  The denial was due to insufficient time for review of application materials and lack of a certified CEQA document.  

The applicant submitted a new application for water quality certification on October 12, 1998, but withdrew this application in September 1999.  The applicant submitted a revised application on February 9, 2001 that forms the basis of the revised Project under current review.  The applicant has further revised the project application and numerous documents have been submitted in response to staffs’ request for additional supporting materials.  Based on resource agency and public comments, the applicant further modified the project and submitted "Montanera Project: Alternative 14A, Modified No Golf Project" as its certification application on April 17, 2003.  The revised Montanera Project is much reduced in scope, and now adequately addresses staff’s earlier comments and concerns
Site Description

The revised Project is located in an area known as Gateway Valley, extending south from the Gateway Boulevard exit on Highway 24 (see Figure 1.)  The Valley contains wetlands, seeps, and creeks, which form an extensive and diverse aquatic resource and are protected from most disturbances.  The Valley contains the headwaters of Brookside and Moraga Creek.  Brookside Creek flows to San Pablo Reservoir.  Both reservoirs are integral parts of EBMUD’s drinking storage system.  Moraga Creek flows to San Leandro Reservoir.  Brookside Creek is a perennial creek with several perennial tributaries fed by springs and numerous ephemeral drainages which carry flows in response to storm events.  Moraga Creek is a perennial creek with a perennial tributary, an ephemeral tributary and an adjacent wetland.  The revised Project site contains moderately sloping hills and numerous active slides, which are a result of natural processes related to the geology of the area.

The applicant has obtained a 205-acre parcel, which is located contiguous with the southern and eastern borders of the Gateway Valley parcel.  This parcel contains the Indian Valley Creek watershed and will be preserved and restored as part of the revised Project’s mitigation.  No development is planned for the Indian Valley site.

The revised project site has historically been used for cattle grazing and contains an abandoned rock quarry.  Livestock grazing has contributed to habitat degradation and increased erosion.  Overgrazing has increased the amount of runoff from storm water and decreased the lag time to peak flows.  Creekside vegetation, which stabilizes waterbodies, has been eliminated from some of the site’s tributaries.  However, significant riparian vegetation remains on Brookside and Moraga Creeks and several tributaries.

The California red-legged frog, a federally-listed threatened species, has been found on the revised Project site.  The site also contains potential habitat for the federal and state threatened Alameda Whipsnake, and other federal and state species of concern, such as the Callippe silverspot butterfly, and Foothill yellow-legged frog.  

The applicant has prepared a Biological Assessment Addendum which describes the development and resource management elements of the revised Project and assesses how the proposed Project may affect site resources and habitats, including all special status species

Revised Project Description

In its initial certification application, the applicant proposed to construct 225 homes, an 18-hole championship golf course, a swim and tennis club, a golf maintenance building, playfields for the City of Orinda, and a possible school site on the 978-acre parcel, and to possibly use lands owned by East Bay Municipal Utility District (EBMUD) and PG&E for portions of the proposed project.  

In the revised application now being considered, the applicant has submitted a reduced-scope project.  This reduced-scope, revised Project eliminates the golf course and associated facilities and does not propose to use EBMUD or PG&E lands.  Also, the revised Project now includes an additional 205-acre parcel, which is contiguous with the 978-acre project site and will be used as part of the mitigation plan.  The revised Project would construct approximately the same number of homes on 216-acre development envelope on the 978-acre parcel, with a 973-acre conservation, open-space area that includes the Indian Valley site.  The 216-acre development envelope is within a larger 253-acre grading envelope, as discussed further below (see Figure 2.)  However, the final design and density of residential units, amenities, and infrastructure will be decided by the City of Orinda during design review and other entitlement approvals at a future date.  The revised project would also construct a series of City playfields as part of a City park at the entrance to the Valley near Highway 24.  The existing above-ground power lines will not be undergrounded, as proposed in the previous application, but will be relocated to the south on the parcel.

The revised Project removes all development from the portions of Gateway Valley located south of Zuckerman Saddle, which is part of the Moraga Creek watershed, such that development is limited to the Brookside Creek watershed, which is part of the San Pablo Creek watershed.  Development is also eliminated from the eastern side of Brookside Creek and preserves the Creek's two perennial tributaries.  Project changes have also avoided impacts to a high value wetland seep complex.  Clearspan bridges will be used to minimize impacts and replace existing culverts.  Stream buffers are increased on all creeks and tributaries, with an average 100-foot buffer from creek centerline on Brookside Creek and 50-foot buffers from creek centerline for tributaries within the development envelope.

The revised Project will create a 973-acre permanent open space preserve, comprised of (a) 769 acres in Gateway Valley, including approximately 681 acres of open space located to the west and south of the development areas and 88 acres of open space/riparian areas with the development areas and (b) 205-acres at the adjacent Indian Valley site.

Landslide remediation measures are needed to stabilize the Valley’s slopes.  However, necessary remedial and civil grading has been reduced in size and scale.  The revised Project’s combined remedial and surficial grading envelope has been reduced to approximately 253 acres from 334 acres in the previous application.  The 253-acre grading envelope is greater than the 216-acre development envelope due to additional grading that is necessary for landslide remediation and slope stabilization.  These 37 acres of grading will be a temporal situation, with the areas returned to preexisting natural contours and revegetated once stabilization activities are completed. The total jurisdictional wetlands and waters of the U.S. present on the 978-acre site are 15.42 acres.  The revised Project will permanently impact 2.66 acres of seeps and seasonal wetlands and 1.37 acres (14,524 linear feet) of stream channel, a significant decrease in impacts from the previous application.

Project Impacts
The applicant has made changes to its proposed project over several years, each time reducing impacts to waterbodies.  The applicant has submitted a 404(b)(1) Alternative Analysis for the revised Project.  This document addresses off-site alternatives to the Project, as well as on-site design alternatives, and demonstrates the applicant’s conclusion that the revised Project is the least environmentally damaging practicable alternative.  The applicant has made design revisions  based on our and other agencies' comments that further reduce impacts to the Alternative documented in the Analysis.

The total delineated jurisdictional waters of the U.S. on the Project site is 15.42  acres.  The revised Project has reduced impacts such that it will now permanently impact 4.03 acres of  these 15.42 acres, as summarized in Table 1.  These impacts include 2.66 acres of impacts to seasonal wetlands and seeps and 1.37 acres (14,524 linear feet) of impacts along creek channels.  The majority of the creek channel impacts are to emphemeral, non-riparian tributaries on the western side of Brookside Creek.  Avoidance of these creek channels is not possible due to the grading required to remediate numerous potential and on-going landslides.
Table 1 - Jurisdictional Acreage/Linear Feet and Proposed Impacts

	Type
	Existing Acreage / (Linear Feet)
	Impacted Acreage / (Linear Feet)

	Creek channel
	6.09 / (56,295)
	1.37 / (14,524)

	Seasonal Wetlands and Seeps
	9.33
	2.66

	
	
	

	Total
	15.42 / (56,295)
	4.03 / (14,524)


Mitigation

The applicant proposes to mitigate for its unavoidable impacts to waterbodies by implementing a Resource Management Plan (RMP).  The RMP includes the following components: 

· seasonal wetland creation; 

· creek channel creation, restoration, and preservation; and,

· riparian habitat planting and preservation.  

These activities will take place in the open space preserve areas in Gateway Valley and the adjacent Indian Valley site.  

As shown in Table 2, the RMP will create 5.32 acres of seasonal wetlands: 3.98 acres in Gateway Valley, and 1.34 acres on the Indian Valley site.  A total of 0.46 acres (1,297 linear feet) of creek channel will be created: Brookside Creek - 400 linear feet, Moraga Creek - 465 linear feet, and Indian Valley - 432 linear feet.  The Indian Valley site will be used exclusively for mitigation, and no development will occur on this parcel.  The Indian Valley site contains 1.6 acres (16,333 linear feet) of creek channels and 3.23 acres of seasonal wetlands/seeps that will be preserved and enhanced.  

Table 2 - Mitigation/Creation for Impacted Waterbodies

	Type
	Existing Acreage /(Linear Feet)
	Impacted Acreage /(Linear Feet)
	Created Acreage /(Linear Feet)
	Preservation in Indian Valley

	Creek channel 
	6.09 / (56,295)
	1.37 / (14,524)
	.46 / (1,297) 
	1.6 / (16,333)

	Seasonal Wetlands and Seeps
	9.33
	2.66
	5.32
	3.23

	
	
	
	
	

	Total
	15.42 / (56,295)
	4.03 / (14,524)
	5.78 / (1,297)
	4.83 / (16,333)


Creek and riparian habitat work will be completed on Brookside, Moraga, and Indian Valley Creeks to enhance their watersheds.  This work includes:

· culvert removal;

· creek channel and bank restoration;

· fire road removal; and,

· riparian plantings.  

Staff have walked the creeks with the applicant and determined that these proposed actions are appropriate and will improve the functions and water quality of the creeks and their watersheds.

A major component of the mitigation plan is the removal of existing cattle grazing from all open-space preserve areas.  Cattle grazing has has contributed to habitat degradation, increased erosion, and impaired water quality.  Removal of cattle grazing will allow habitat restoration, riparian revegetation and reduced soil erosion into the creeks.  Water quality will improve by the reduction of animal waste runoff.  Temporary goat grazing will be used to the extent required for habitat maintenance (i.e., reduction of coyote scrub areas or fuel load management for fire protection.)

The applicant will also construct several "pilot" wetland mitigation sites prior to project construction, most likely this winter.  These "pilot" wetlands will demonstrate that the proposed mitigation wetlands will function as designed.  Monitoring of these pilot wetlands will allow for design changes of the other mitigation wetlands prior to construction if needed.  The pilot wetlands will also reduce temporal impacts during construction.

Funding Mechanism/Conservation Easement

The applicant will post financial assurance to guarantee that impacts to waters of the State are successfully mitigated.  Details regarding the funding mechanism, as well as the dollar amount are being finalized.  The applicant will provide these details prior to a draft Order coming before the Board for its approval.

The applicant will fund the implementation of the RMP.  At the end of the Initial Monitoring Period, the applicant shall create an endowment for the permanent preservation of the open space preserve area in the amount necessary to implement the permanent management activities identified in the RMP.  The amount of the endowment will be based on a Property Analysis Record (PAR) of the long-term preserve management costs.  A final budget has yet to be established for these program elements, but it is anticipated that the program will cost several million dollars to implement.  The applicant will complete the PAR analysis prior to a draft Order coming before the Board for its approval.

At the end of the Initial Monitoring Period, it is anticipated that the open-space preserve areas will be dedicated to the East Bay Regional Park District.  The open-space/riparian areas located within the devlopment areas will be deeded to another, as yet to be identified, entity. 

Stormwater BMPs

As with all new development and significant re-development projects, staff is concerned about cumulative and indirect impacts to beneficial uses of waters of the State resulting from the changes in runoff and increases in the quantity of pollutants in stormwater runoff that would result from the revised Project.  The presently proposed mitigation for the cumulative and indirect impacts resulting from the revised Project includes project design measures (e.g., minimizing impervious surfaces, disconnecting downspouts, etc.) and treatment controls for stormwater (e.g., grassy swales, detention basins, constructed treatment wetlands, etc.).
The applicant has submitted a Storm Water Management Plan (SWMP) that describes its proposed best management practices (BMPs) to mitigate the revised Project’s stormwater runoff quality and quantity impacts.  The SWMP incorporates treatment controls including water quality ponds, bioretention areas, vegetated swales, and in-ground filters to treat runoff from the development and includes detention basins to mitigate stormwater runoff quantity impacts.  Most significant issues with this aspect of the revised Project have been addressed, and staff is working with the applicant to address our remaining concerns.  The applicant will be required to submit a final SWMP for such measures, acceptable to the Executive Officer, prior to beginning grading on the site.

The most significant remaining issue is that the funding mechanism for the SWMP has not yet been identified.  The applicant anticipates that a Geological Hazard Abatement District (GHAD), Community Facilities District (CFD), or similar public benefit entity, will be created.  The City of Orinda will need to support creation of such an entity.  This is an outstanding issue that will need to be resolved prior to staff bringing a draft Order before the Board for its approval.

Other Agencies’ Comments
The U.S. Army Corps of Engineers (Corps) issued a public notice for an earlier version of the Project on September 21, 1999.  The Water Board will need to issue its water quality certification on the revised Project prior to the Corps issuing a Section 404 Individual Permit for the revised Project.

The Corps has initiated Section 7 consultation under the Endangered Species Act with the U.S. Fish and Wildlife Service, which is currently preparing a Biological Opinion.
California Department of Fish and Game will issue a Section 1603 Agreement for Alteration of the Streambeds for the revised Project.
Conclusion
The revised Montanera Project is much reduced in scope, and now adequately addresses staff’s earlier comments and concerns.  While the revised Project would still impact a significant extent of waters, through several project revisions, the total impacts to waterbodies have been minimized.  The proposed mitigation measures, which include the removal of all cattle grazing, and the restoration of creeks and wetlands, will increase the functions and values of the waterbodies present on the revised Project site.
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