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Comments on Mitigation Language

Findings

South Bay Action Plan

33. The State Board found in WQ 90-5 that freshwater effluent from the Discharger’s treatment plant contributed to the loss and degradation of habitat for two endangered species (California clapper rail and salt marsh harvest mouse).

43. The Regional Board intends to consider adopting a Resolution to authorize the Executive Officer to enter into an agreement with the Discharger, USFWS, CDFG, and an administering agent, accepting the discharger’s proposal to fund an alternate salt marsh mitigation project, in lieu of the Moseley Tract Proposal, originally required to satisfy Resolution 96-137.  Upon full execution of an alternate mitigation agreement, by all parties, the City of San Jose will (1) have satisfied all its mitigation requirements to mitigate for historical habitat losses as required by State Board Order 90-5, and as originally approved by Board Order 96-137, and (2) will have no further obligation to restore the Mosley Tract.

45.
Based on requirements in Resolution 96-137, the Discharger participated with State and local agencies to purchase and restore the Baumberg Tract to mitigate for historic  impacts of the discharge and to establish a mitigation bank . The Board finds that through participation in the Baumberg purchase, the Discharger provided approximately 90% of the mitigation required by WQ Order 90-5.  Additionally, through Baumberg funding provided by the Discharger, the Discharger accrued a 10-acre mitigation credit, as required in the Discharger’s 1993 NPDES Order for the creation of a salt marsh bank.
48. Therefore, in lieu of restoring the Moseley Tract, the Discharger may provide  funding for alternate mitigation.  The Discharger shall continue working with USFWS, CDFG, and the Board to finalize the details of anagreement for funding alternate mitigation.  Such  alternate salt marsh mitigation agreement must provide mitigation credit deemed by USFWS to be equivalent to the credit that the discharger would have needed to obtain from restoration of the Moseley Tract in order to provide the 380 acre total that has been identified as the Discharger’s “historic” obligation to mitigate for impacts of the discharger through 1985.

49. If an agreement is finalized, the Regional Board intends to consider adopting a Resolution to authorize the Executive Officer to enter into the agreement with the Discharger, USFWS, CDFG, and an administering agent, accepting the Discharger's funding , in lieu of the Moseley Tract Proposal, originally required to satisfy Resolution 96-137.

50. It is the intent of the Board both to adhere to the 2004 restoration deadline named in WQ Order 90-5, and to assist the Discharger in finalizing its historic mitigation requirements during the life of this Order by continuing to work with the Discharger and the Resource Agencies.  Therefore, by August 2004, the Discharger will either restore a site approved by the Board in consultation with USFWS (may include Moseley), or provide funds for the protection of endangered species habitat as detailed in an agreement to be signed by the Executive Officer or other South Bay mitigation proposal deemed by USFWS and the Board to be equivalent to the Moseley Tract.  Upon successful restoration of a site approved by the agencies, or execution of a formal alternative salt marsh mitigation agreement with transfer of funds as specified in the agreement, the Discharger will have completed all of its historic salt marsh mitigation requirements named in State Board WQ Order 90-5, and Resolution 96-137, up to 2002.

51. In addition to the alternate salt marsh mitigation project described above, if the Discharger also pursues restoration of the Moseley Tract, the Discharger may propose to the Board that it accrue restoration credit for the 54 acre Moseley Tract.  The Board will make this determination through consultation with USFWS.  The Discharger has proposed to continue working with the USFWS and the CDFG to resolve the issues preventing the restoration of the Moseley Tract.  If those efforts are successful and restoration of the Moseley Tract proceeds, with the approval of USFWS, and the Board, the Discharger may “bank” restoration credits to be used at a future date to offset mitigation that may be required due to the conversion of salt marsh to brackish or freshwater marsh as a result of its discharge, or may use such credits for any other purpose.

Provisions

12.  Wetlands Mitigation  

a. Alternate Mitigation Project- Planning:  The Discharger shall either continue meeting with USFWS, CDFG, and Board staff to finalize details for an alternate wetlands mitigation agreement that will include a commitment by the Discharger to fund both the acquisition and restoration of a salt marsh mitigation site deemed by the Board, in consultation with USFWS, to be equivalent to the Moseley Tract or restore a site approved by the agencies (may include Moseley) by August 2004.  
b. Alternate Wetlands Mitigation Reporting: If the Discharger elects to restore Moseley or another site approved by the agencies, the Discharger shall report annually on the status of such restoration until the site has been fully restored.  Upon successful execution of an alternate funding agreement, and transfer of funds , the discharger will have fulfilled its historic mitigation requirement to restore 380 acres of salt marsh habitat under WQ Order 90-5, and Resolution 96-137.

c. Wetlands Permit Reopener:  In the event that the Discharger cannot complete restoration of the Moseley Tract or other acceptable site, or is unsuccessful in negotiating an alternative funding agreement as specified in this Order, prior to August 31, 2004, before taking any enforcement action based on prior orders related to historic mitigation requirements, the Board will re-open the permit and this order for full reconsideration of the nature, extent and manner in which the Discharger should satisfy any remaining obligation to provide historic mitigation. 
13.  Salt Marsh Vegetative Assessment  

a. 
The Discharger shall continue to document changes in marsh habitat to determine the status of endangered species habitat, twice during the life of this permit (in years 2005 and 2007) in areas that are or reasonably could be influenced by the San Jose/Santa Clara discharge.  These areas include, but are not limited to, Artesian Slough, Coyote Creek downstream to Calaveras Point and upstream to Fremont Airport, Coyote Slough, and Mud Slough downstream from the former Union Sanitary District wastewater facility.  The Discharger will also monitor vegetation types at an agreed-upon reference site unaffected by the discharge.  The Discharger shall submit its vegetative assessment reports to the Board, the CDFG, and USFWS- Sacramento Office.

b. 
Habitat Evaluation Procedure
The Discharger shall also continue to study habitat utilization by endangered species in these areas in accordance with the Habitat Evaluation Procedure (HEP) of the Action Plan requirements.  The status of marsh conversion within the study area, if any, will be assessed in consultation with USFWS, by comparing future marsh habitat to the 1998 distribution of vegetation within the 1989 baseline footprints.  If it is determined that additional analysis is needed based on this comparison and after consideration of other factors that may influence the status of salt marsh habitat (finding 52), a HEP analysis will be completed, in consultation with USFWS and CDFG staff, using the same assumptions as the 1990 modified HEP performed by the Board. The Discharger shall submit the HEP analysis, if necessary, to the Board, CDFG, and USFWS – Sacramento Office as part of the  next permit renewal.

14.  California Clapper Rail and Salt Marsh Harvest Mouse Surveys 

In order to provide information on the presence or absence of California clapper rail and salt marsh harvest mouse, the Discharger will conduct a synoptic survey for these species in the year 2006.  The Discharger shall submit to the Board, the CDFG, and the USFWS, Sacramento Office, its proposed survey work plan 6 months prior to beginning the survey.  The final report shall be included with the annual South Bay Action Plan to be submitted by February 28th, 2007.

