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REVISED HEARING PROCEDURE 


FOR TENTATIVE CLEANUP AND ABATEMENT ORDER 
R2-2016-XXXX  


ISSUED TO 
JOHN D. SWEENEY AND POINT BUCKLER CLUB, LLC 


171 Sandpiper Drive, Pittsburg, CA 94565 
 Contra Costa County 


 
HEARING SCHEDULED FOR AUGUST 10, 2016 


 
PLEASE READ THIS HEARING PROCEDURE CAREFULLY.  FAILURE TO COMPLY 
WITH THE DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY 
RESULT IN THE EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY. 
 
Background 
The Assistant Executive Officer of the San Francisco Bay Regional Water Quality Control Board 
(Regional Water Board) has issued a Tentative Cleanup and Abatement Order (CAO) pursuant to 
California Water Code sections 13267 and 13304 to John D. Sweeney and Point Buckler Club, 
LLC (Dischargers) seeking mitigation and remediation related to unauthorized fill into waters of 
the State and United States at Point Buckler Island, Solano County (Assessor’s Parcel Number 
0090-020-010).     
 
The Assistant Executive Officer has also issued an Administrative Civil Liability Complaint 
(Complaint) pursuant to Water code section 13323 against the Dischargers, alleging that they 
have violated Water Code sections 13385, subdivisions (a)(4)-(5) by illegally discharging fill 
into waters of the State and United States at Point Buckler Island, Solano County.  The date of 
the hearing on the Complaint has not yet been scheduled. 
 
Purpose of Hearing 
The purpose of the hearing is to consider relevant evidence and testimony regarding the tentative 
CAO. At the hearing, the Regional Water Board will consider any comments on the CAO and 
decide whether to adopt, modify, or reject the tentative order. An agenda for the Regional Water 
Board meeting where the hearing will be held will be issued at least ten days before the meeting 
and posted on the Regional Water Board’s web site 
(http://www.waterboards.ca.gov/sanfranciscobay/). 
 
Hearing Procedure 
The hearing will be conducted in accordance with this Revised Hearing Procedure.  This Revised 
Hearing Procedure has been reviewed by the presiding officer and issued by the Regional Water 
Board Advisory Team.  A copy of the general procedures governing adjudicatory hearings before 
the Regional Water Board may be found at Title 23 of the California Code of Regulations, 
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Section 648 et seq., and is available at http://www.waterboards.ca.gov or upon request.  In 
accordance with Section 648, subdivision (d), any procedure not provided by this Amended 
Hearing Procedure is deemed waived.  Except as provided in Section 648, subdivision (b) and 
herein, Chapter 5 of the Administrative Procedures Act (commencing with Section 11500 of the 
Government Code) does not apply to the hearing.    
 
The procedures and deadlines herein may be amended by the Advisory Team at its discretion.  
The deadline to submit objections to the Hearing Procedure for this matter expired on May 
27, 2016; this Revised Hearing Procedure reflects changes in scheduling and in Advisory 
Team participation made in response to the Dischargers’ objections and correspondence.   
 
Hearing Participants 
Participants in this proceeding are designated as either “parties” or “interested persons.”  
Designated parties to the hearing may present evidence and cross-examine witnesses and are 
subject to cross-examination. Interested persons generally may not submit evidence, cross- 
examine witnesses, or be subject to cross-examination, but may present policy statements.   
Policy statements may include comments on any aspect of the proceeding, but may not include 
evidence (e.g., photographs, eye-witness testimony, monitoring data). Both designated parties 
and interested persons may be asked to respond to clarifying questions from the Regional Water 
Board, its staff or others, at the discretion of the Regional Water Board. 
 
The following participants are hereby designated as parties in this proceeding: 
 


(1) The Regional Water Board Prosecution Team 
 


(2) John D. Sweeney and Point Buckler Club, LLC, referred to as the Dischargers 
John D. Sweeney, Manager 
Point Buckler Club, LLC 
171 Sandpiper Drive 
Pittsburg, CA 94565 
john@pinnerisland.com; (415) 686-0907 
 
Lawrence Bazel, Legal Counsel 
Briscoe Ivester & Bazel LLP 
155 Sansome Street, 7th Floor 
San Francisco, CA 94104 
lbazel@briscoelaw.net; (415) 402-2711 


 
Requesting Designated Party Status 
The deadline for persons wishing to participate in the hearing as designated parties (who have 
not been designated as parties above) expired on May 27, 2016.   
 
Separation of Functions 
To help ensure the fairness and impartiality of this proceeding, the functions of those who will 
act in a prosecutorial role by presenting evidence for consideration by the Regional Water Board 



http://www.waterboards.ca.gov/
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(Prosecution Team) have been separated from those who will provide advice to the Regional 
Water Board (Advisory Team). Members of the Advisory Team and the Prosecution Team are:  


 
Advisory Team: 
Stephen Hill, Division Chief; Stephen.Hill@waterboards.ca.gov; (510) 622-2361 
Liz Morrison, Technical Staff; Elizabeth.Morrison@waterboards.ca.gov; (510) 622- 2330 
Elizabeth Wells, Technical Staff; Elizabeth.Wells@waterboards.ca.gov; (510) 622-2440 
David Coupe, Attorney IV; David.Coupe@waterboards.ca.gov; (510) 622-2306 
Marnie Ajello, Attorney; Marnie.Ajello@waterboards.ca.gov; (916) 327-4439 
 
Primary Contact: Marnie Ajello 
 
Prosecution Team: 
Dyan C. Whyte, Assistant Executive Officer; DWhyte@waterboards.ca.gov; (510) 622-2441 
Keith Lichten, Division Chief; Keith.Lichten@waterboards.ca.gov; (510) 622-2380 
Bill Hurley, Section Leader; Bill.Hurley@waterboards.ca.gov; (510) 622-2364 
Brian Thompson, Section Leader; Brian.Thompson@waterboards.ca.gov; (510) 622-2422 
Agnes Farres, Technical Staff; Agnes.Farres@waterboards.ca.gov; (510) 622-2401 
Benjamin Martin, Technical Staff; Benjamin.Martin@waterboards.ca.gov; (510) 622-2116 
Tamarin Austin, Attorney IV; Tamarin.Austin@waterboards.ca.gov; (916) 341-5171 
Laura Drabandt, Attorney III, Laura.Drabandt@waterboards.ca.gov; (916) 341-5180 
Julie Macedo, Attorney IV; Julie.Macedo@waterboards.ca.gov; (916) 323-6847 
 
Primary Contact: Benjamin Martin 


 
Regional Board Experts: 
 
Peter Baye, Ph.D., Botanist/Coastal Ecologist, baye@earthlink.net, (425) 310-5109 
Stuart Sigel, Ph.D., Professional Wetlands Scientist, stuart@swampthing.org, (415) 299-8746 
 
Any members of the Advisory Team who normally supervise any members of the Prosecution 
Team are not acting as their supervisors in this proceeding, and vice versa. Members of the 
Prosecution Team may have acted as advisors to the Regional Water Board in other, unrelated 
matters, but they are not advising the Regional Water Board in this proceeding. Members of the 
Prosecution Team have not had any ex parte communications with the members of the Regional 
Water Board or the Advisory Team regarding this proceeding.   
 
Ex Parte Communications 
The designated parties and interested persons are forbidden from engaging in ex parte 
communications regarding this matter with members of the Advisory Team or members of the 
Regional Water Board. An ex parte contact is any written or verbal communication pertaining to 
the investigation, preparation or prosecution of the Complaint between a member of a designated 
party or interested person on the one hand, and a Regional Water Board member or an Advisory 
Team member on the other hand, unless the communication is copied to all other designated 
parties (if written) or made in a manner open to all other designated parties (if verbal).  
Communications regarding non-controversial procedural matters are not ex parte contacts and 
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are not restricted. Communications among one or more designated parties and interested persons 
themselves are not ex parte contacts.   
 
Hearing Time Limits 
To ensure that all participants have an opportunity to participate in the hearing, the following 
time limits shall apply: each designated party shall have a combined 30 minutes to present 
evidence, cross-examine witnesses (if warranted), and provide a closing statement; and each 
interested person shall have three minutes to present a non-evidentiary policy statement. 
Participants with similar interests or comments are requested to make joint presentations, and 
participants are requested to avoid redundant comments. Participants who would like additional 
time must submit their request to the Advisory Team so that it is received no later than July 21, 
2016, by 5 p.m. Additional time may be provided at the discretion of the Advisory Team (prior 
to the hearing) or the Regional Water Board Chair (at the hearing) upon a showing that 
additional time is necessary. 
 


Submission of Evidence and Policy Statements 
The following information must be submitted in advance of the hearing:  


1. All evidence (other than witness testimony to be presented orally at the hearing) that the 
designated party would like the Regional Water Board to consider.  Evidence and 
exhibits already in the public files of the Regional Water Board may be submitted by 
reference as long as the exhibits and their location are clearly identified in accordance 
with California Code of Regulations, title 23, section 648.3. 


2. All legal and technical arguments or analysis. 
3. The name of designated party members, title and/or role, and contact information (email 


addresses, addresses, and phone numbers).  
4. The name of each witness, if any, whom the designated party intends to call at the 


hearing, the subject of each witness’ proposed testimony, and the qualifications of each 
expert witness. 


 
The Prosecution Team shall submit one hard copy and one electronic copy of the above 
information not already included in or with the Complaint to Marnie Ajello and other designated 
parties no later than July 1, 2016, by 5 p.m.   
 
The remaining designated parties shall submit one hard copy and one electronic copy of the 
above information to Marnie Ajello and other designated parties no later than July 11, 2016, by 
5 p.m. 
 
Any designated party that would like to submit information that rebuts the information 
previously submitted by other designated parties shall submit one hard copy and one electronic 
copy to Marnie Ajello and the other designated parties no later than July 21, 2016, by 5 p.m.  
Rebuttal information shall be limited to the scope of the information previously submitted by the 
other designated parties. Rebuttal information that is not responsive to information previously 
submitted by other designated parties may be excluded. 
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Interested persons who would like to submit written non-evidentiary policy statements are 
encouraged to submit them to the Advisory Team to Marnie Ajello and each designated party no 
later than June 16, 2016 by 5 p.m.  Interested persons do not need to submit written non-
evidentiary policy statements in order to speak at the hearing. 
 
For all submissions, the Advisory Team may require additional hard copies for those submittals 
that are either lengthy or difficult and expensive to reproduce. 
 
In accordance with California Code of Regulations, title 23, section 648.4, the Regional Water 
Board endeavors to avoid surprise testimony or evidence.  Absent a showing of good cause and 
lack of prejudice to the parties, the Regional Water Board may exclude evidence and testimony 
that is not submitted in accordance with this Revised Hearing Procedure. Excluded evidence and 
testimony will not be considered by the Regional Water Board and will not be included in the 
administrative record for this proceeding. PowerPoint and other visual presentations may be used 
at the hearing, but their content may not exceed the scope of other submitted written material. A 
copy of such material intended to be presented at the hearing must be submitted to the Advisory 
Team at or before the hearing for inclusion in the administrative record. Additionally, any 
witness who has submitted written testimony for the hearing shall appear at the hearing and 
affirm that the written testimony is true and correct, and shall be available for cross-examination.   
 
Request for Pre-hearing Conference 
A designated party may request that a pre-hearing conference be held before the hearing in 
accordance with Water Code section 13228.15.  Requests must contain a description of the issues 
proposed to be discussed during that conference, and must be submitted to the Advisory Team, 
with a copy to all other designated parties, as early as practicable. 
 
Evidentiary Objections 
Any designated party objecting to written evidence or exhibits submitted by another designated 
party must submit a written objection to Marnie Ajello and all other designated parties no later 
than July 21, 2016, by 5 p.m. The Advisory Team will notify the parties about further action to 
be taken on such objections and when that action will be taken. 
 
Evidentiary Documents and File 
The Complaint and related evidentiary documents are on file and may be inspected or copied at 
the Regional Water Board’s office.  This file shall be considered part of the official 
administrative record for this hearing. Other submittals received for this proceeding will be 
added to this file and will become a part of the administrative record absent a contrary ruling by 
the Regional Water Board Chair.  Many of these documents are also posted on the Regional 
Water Board’s web site. Although the web page is updated regularly, to assure access to the 
latest information, you may contact Benjamin Martin. 
 
Questions 
Questions concerning this proceeding may be addressed to Marnie Ajello. 
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IMPORTANT DEADLINES 
 
Note: The Dischargers have waived their right to a hearing on the Complaint within 90 days. 
The following deadlines apply to the hearing on the tentative CAO to be heard by the 
Regional Water Board on August 10, 2016. 
 
June 8, 2016 Advisory Team issues the Revised Hearing Procedure 
 
June 16, 2016  Dischargers’ deadline for waiving right to hearing on ACL Complaint1 


   
June 16, 2016 Dischargers’ and interested persons deadline for submission of written 


comments/ non-evidentiary policy statements 
 
July 1, 2016 Prosecution Team’s deadline for all information required under 


“Submission of Evidence and Policy Statements” 
 
July 11, 2016 Remaining designated parties’ deadline for all information required under 


“Submission of Evidence and Policy Statements” 
 
July 21, 2016 All designated parties’ deadline for rebuttal information, evidentiary 


objections, and requests for additional time, if any 
 
August 10, 2016 Regional Water Board Hearing on Cleanup and Abatement Order 


 
 
 


                                                
1 The Dischargers waived their right to a hearing within 90 days on May 22, 2016.  The date for the hearing on the 
Complaint has not yet been scheduled. 








California Regional Water Quality Control Board 
San Francisco Bay Region 


 
1515 Clay Street, Suite 1400, Oakland, California 94612 


(510) 622-2300  Fax (510) 622-2460 
http://www.waterboards.ca.gov/sanfranciscobay 
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Linda S. Adams 
Secretary for  


Environmental Protection 


Arnold Schwarzenegger 
Governor 


 


TO: Assistant Executive Officers 
 Division Chiefs  
 
 
 
 
 
 
FROM: Bruce H. Wolfe 
 Executive Officer 
 SAN FRANCISCO BAY  
 REGIONAL WATER QUALITY CONTROL BOARD 
 
DATE: November 23, 2009  
 
SUBJECT: DELEGATION OF AUTHORITY; SIGNATURE REQUIREMENTS 
 
 
Water Code section 13223 addresses delegation of a regional water board’s authority to 
its executive officer.  It provides that: 
 


“(a) Each regional board may delegate any of its powers and duties vested in it by 
this division to its executive officer excepting only the following:  
(1) the promulgation of any regulation; 
(2) the issuance, modification, or revocation of  any water quality control plan, 


water quality objectives, or waste discharger requirement; 
(3) the holding of any hearing on water quality control plans; 
(4) the issuance, modification, or revocation of any cease and desist order; 
(5) the application to the Attorney General for judicial enforcement but 


excluding cases of specific delegation in a cease and desist order and 
excluding the cases described in subdivision (c) of Section 13002 [action 
by Attorney General to enjoin pollution or nuisance] and Sections 13304 
[action by Attorney General for injunction to cleanup and abate] and 13340 
[action by Attorney General to seek injunction of a discharge constituting 
an emergency]. 


(b) Whenever any reference is made in this division to any action that may be 
taken by a regional board, such reference includes such action by its 
executive officer pursuant to powers and duties delegated to him by the 
regional board.” 
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In 1970, the Water Board delegated the powers and duties vested in it by Division 7 of 
the California Water Code to its Executive Officer (Resolution No. 70-11), with the 
exception of those specifically listed in Water Code section 13223(a) and also with the 
exception of any powers and duties that the Board had previously reserved to itself or 
any of its members by formal action. Water Code section 7 in turn authorizes the 
Executive Officer to delegate his/her authority. The authority to further delegate certain 
actions to appropriate managers (e.g., Assistant Executive Officers, Division Chiefs) in 
order to conduct the business of the Board in a timely and efficient manner is especially 
important during my absence either during normal business days or vacations.  In 
addition, delegation to the Assistant Executive Officers to act in my stead in adjudicatory 
enforcement proceedings is necessary where there has been a separation of functions, 
and I am acting as the advisor to the Board. 


Delegation 
A. In order to conduct the business of the Board in a timely and efficient manner, 
unless otherwise expressly prohibited by law, authority to act on my behalf and in my 
name is hereby delegated as specified below: 
 


1. In the event of my absence or unavailability, the Assistant Executive Officers are 
each authorized to act for me and sign on my behalf in all matters, including, but 
not limited to, complaints for Administrative Civil Liability, Cleanup and 
Abatement Orders, directives to submit technical and monitoring reports pursuant 
to Water Code section 13267, and letters taking water quality certification action.  


 
2. In the event that the Assistant Executive Officers are absent or unavailable at a 


time when I am absent or unavailable, then the Division Chiefs are each 
authorized to sign on my behalf for all actions of either a routine or emergency 
nature originating in their respective program areas. 


 
3. The Assistant Executive Officers and Division Chiefs are each authorized to sign 


directives to submit technical and monitoring reports pursuant to Water Code 
section 13267, regardless of my absence of unavailability or, in the case of 
Division Chiefs, the absence or unavailability of the Assistant Executive Officers. 


 
4. For all routine administrative matters (e.g., contract requests, training requests, 


and Requests for Personnel Action), the Board’s Management Services Division 
Chief or the Assistant Executive Officers are each authorized to sign on my 
behalf. 
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5. When acting on my behalf, the person so acting should sign his or her name for 
me as shown: 


 
Sincerely, 


 
 
 


Signature  
                                   for BRUCE H. WOLFE 
    Executive Officer 
 
B. In order to preserve the integrity of separation of functions during an adjudicatory 
enforcement proceeding, the Assistant Executive Officers are, unless otherwise 
expressly prohibited by law, authorized to act in my stead as specified below:   
 


1. The Assistant Executive Officers are each authorized to act my stead in all 
adjudicatory enforcement proceedings where there has been a separation of 
functions, and I am or will act as the advisor to the Board.  Such actions include, 
but are not limited to, the issuance of complaints for Administrative Civil Liability, 
Cleanup and Abatement Orders, and directives to submit technical and 
monitoring reports pursuant to Water Code section 13267. 


 
2. When acting under the delegation set forth in Section B.1. above, the Assistant 


Executive Officer should sign on his or her behalf. 
 
 
cc: Water Board members 
 Phillip Wyels, State Board -OCC 


Dorothy Dickey 
Yuri Won 


 


When an AEO or DC signs for the 
Executive Officer, they will apply their 
own Signature above the Executive 
Officer’s name and also add “for” 
before the Executive Officer’s name 





				2009-11-23T16:56:23-0800

		Bruce Wolfe












 
 
 
 
 
 
 
 
 


 


May 26, 2016 
 
VIA ELECTRONIC MAIL 


 
TO: ATTACHED SERVICE LIST 


 
DRAFT ORDER DISMISSING THE ADMINISTRATIVE CIVIL LIABILITY COMPLAINT  
AGAINST BYRON-BETHANY IRRIGATION DISTRICT AND DISMISSING THE DRAFT CEASE 
AND DESIST ORDER AGAINST THE WEST SIDE IRRIGATION DISTRICT 
 
Enclosed is a draft order in which the State Water Resources Control Board (State Water 
Board) dismisses the administrative civil liability complaint (ACL Complaint), ENF01951, against 
Byron-Bethany Irrigation District (BBID) and dismisses the draft cease and desist order (Draft 
CDO), ENF01949, against The West Side Irrigation District (WSID).   
 
A copy of this letter, the draft order, and written comments received regarding the draft order will 
be posted on the websites dedicated to the above-referenced enforcement hearings: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/index.shtml 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/c
ease_and_desist_hearing.shtml 
 
The State Water Board will consider adopting the draft order at its Board meeting tentatively 
scheduled for Tuesday, June 7, 2016, at the Cal/EPA Headquarters Building at 1001 I Street in 
Sacramento.  The State Water Board will issue a public notice of this meeting at least ten days 
in advance. 
 
All interested persons and parties to the proceeding will have the opportunity to comment on the 
draft order at the State Water Board meeting.  Comments should be limited to the general 
acceptability of the draft order or possible technical corrections.  Parties may not introduce 
evidence at the State Water Board meeting. 
 
Interested persons and parties are encouraged to submit their comments in writing.  In order to 
be fully considered, written comments concerning the draft order must be received by the State 
Water Board by Noon, Friday June 3, 2016. 
 
Written comments are to be addressed and submitted to: 


 
Jeanine Townsend 
Clerk to the Board 


State Water Resources Control Board 
PO Box 100 


Sacramento, CA 95812-0100 
 


You may also submit your comments to Ms. Townsend by fax at (916) 341-5620, by email at 
commentletters@waterboards.ca.gov, or by hand delivery to the following location: 


 



http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/index.shtml

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/cease_and_desist_hearing.shtml
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mailto:commentletters@waterboards.ca.gov





BBID ACL and WSID CDO Hearings  May 26, 2016 
Draft Order 


2 
 


Jeanine Townsend, Clerk to the Board 
Executive Office 


State Water Resources Control Board 
Cal/EPA Headquarters 


1001 “I” Street, 24th Floor 
Sacramento, CA 


 
Couriers delivering comments must check in with lobby security and have them contact the 
Executive Office on the 24th floor at (916) 341-5600. 


 
Please include the subject line, “COMMENT LETTER – 06/07/16 BOARD MEETING: BBID 
ACL and WSID CDO HEARINGS.”  Any faxed or emailed items must be followed by a mailed 
or delivered hard copy with an original signature. 


 
During the pendency of this proceeding, there shall be no ex parte communications regarding 
substantive or controversial procedural matters within the scope of the proceeding between 
State Water Board members or hearing team members and any of the other participants, 
including members of the prosecution team.  (Gov. Code, §§ 11430.10-11430.80.)   Questions 
regarding non-controversial procedural matters should be directed to Staff Counsel Nicole 
Kuenzi at (916) 322-4142 or by email to Nicole.Kuenzi@waterboards.ca.gov; or Ernie Mona at 
(916) 341-5359 or by email to Ernie.Mona@waterboards.ca.gov (Gov. Code, § 11430.20, subd. 
(b).) 
 
Sincerely, 
 


  
for 
Michael Buckman, Chief 
Hearings Unit 
Division of Water Rights 
 
 
ENCLOSURES: Service List 
   Draft Order 
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SERVICE LIST OF PARTICIPANTS 
THE WEST SIDE IRRIGATION DISTRICT 
CEASE AND DESIST ORDER HEARING 


 (October 8, 2015, Revised 12/18/15, 05/25/16) 
Parties 


THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 


hearing notice.) 


 
DIVISION OF WATER RIGHTS 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA 95814 
Andrew.Tauriainen@waterboards.ca.gov 


 
THE WEST SIDE IRRIGATION DISTRICT 
Jeanne M. Zolezzi 
Karna Harrigfeld 
Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
kharrigfeld@herumcrabtree.com 
jkrattiger@herumcrabtree.com 


 
STATE WATER CONTRACTORS 
Stephanie Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@swc.org 


 
WESTLANDS WATER DISTRICT 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA  95814 
dohanlon@kmtg.com 
rakroyd@kmtg.com 
 
Philip Williams of Westlands Water District 
pwilliams@westlandswater.org 


 
SOUTH DELTA WATER AGENCY 
John Herrick, Esq. 
Dean Ruiz 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
dean@hprlaw.net 
 


 
CENTRAL DELTA WATER AGENCY 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 



mailto:Andrew.Tauriainen@waterboards.ca.gov

mailto:jzolezzi@herumcrabtree.com

mailto:kharrigfeld@herumcrabtree.com

mailto:jkrattiger@herumcrabtree.com

mailto:smorris@swc.org

mailto:dohanlon@kmtg.com

mailto:rakroyd@kmtg.com

mailto:pwilliams@westlandswater.org

mailto:jherrlaw@aol.com

mailto:dean@hprlaw.net

mailto:jennifer@spalettalaw.com

mailto:ngmplcs@pacbell.net

mailto:dantejr@pacbell.net





BBID ACL and WSID CDO Hearings  May 26, 2016 
Draft Order 


 
 


 
CITY AND COUNTY OF SAN FRANCISCO 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
 


 
SAN JOAQUIN TRIBUTARIES AUTHORITY 
Valerie Kincaid 
Tim O’Laughlin 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
towater@olaughlinparis.com 
 
(revised 12/18/15) 


 
CALIFORNIA DEPARTMENT OF WATER 
RESOURCES 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
 


 
BYRON BETHANY IRRIGATION DISTRICT 
Daniel Kelly 
Stuart L. Somach 
Michael E. Vergara 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
ssomach@somachlaw.com 
mvergara@somachlaw.com 
 
(revised 05/25/16) 
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SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 


ADMINISTRATIVE CIVIL LIABILITY HEARING 
(09/02/15; Revised: 09/10/15; Revised 10/06/15; Revised 10/22/15, 12/18/15, 05/25/16) 


PARTIES 
THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 
hearing notice.) 


 
Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA  95814 
andrew.tauriainen@waterboards.ca.gov 


 
Byron Bethany Irrigation District 
Daniel Kelly 
Stuart L. Somach 
Michael E. Vergara 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
ssomach@somachlaw.com 
mvergara@somachlaw.com 
 
(revised 05/25/16) 


 
Patterson Irrigation District 
Banta-Carbona Irrigation District 
The West Side Irrigation District 
Jeanne M. Zolezzi 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 


 
City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
Robert E. Donlan 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, CA  95816 
(916) 447-2166 
red@eslawfirm.com 


 
Central Delta Water Agency 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
 
Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 


 
California Department of Water Resources 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
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Richard Morat 
2821 Berkshire Way 
Sacramento, CA  95864 
rjmorat@gmail.com 


 
San Joaquin Tributaries Authority 
Valerie Kincaid 
Tim O’Laughlin 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
towater@olaughlinparis.com 
lwood@olaughlinparis.com 
 
(revised 12/18/15) 


 
South Delta Water Agency 
John Herrick, Esq. 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
 
Dean Ruiz, Esq. 
Harris, Perisho & Ruiz, Attorneys at Law 
3439 Brookside Road, Suite 210 
Stockton, CA 95219 
dean@hprlaw.net 


 
State Water Contractors 
Stefani Morris, Attorney 
1121 L Street, Suite 1050 
Sacramento, CA  95814 
smorris@swc.org 
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California Regional Water Quality Control Board 
San Francisco Bay Region Linda S. Adams  


 Secretary for 
Environmental 


Protection 


Arnold Schwarzenegger 
Governor Internet Address:  http://www.waterboards.ca.gov/sanfranciscobay 


1515 Clay Street, Suite 1400, Oakland, California 94612 
Phone (510) 622-2300  FAX (510) 622-2460 


 
 
 


AGENDA 
 


Wednesday, June 10, 2009  
9:00 a.m. 


 
Elihu M. Harris Building 
First Floor Auditorium 


1515 Clay Street 
Oakland, CA 94612 


 
 
Approximate Time1    
9:00 a.m. 1. Roll Call and Introductions 
 


2. Public Forum  
 
  Any person may address the Water Board regarding a matter within the Board’s 


jurisdiction that is not related to an item on this Meeting agenda.  Comments will 
generally be limited to three minutes, unless otherwise directed by the Chair.  
Comments regarding matters that are scheduled for a future Meeting will generally be 
prohibited.  The public is encouraged to visit the Board’s website 
[http://www.waterboards.ca.gov/sanfranciscobay/public_notices/public_notice.shtml] or 
contact Board staff to determine whether a matter has been scheduled for a future 
Meeting.     


 
 3.  Minutes of the February 11, 2009 Board Meeting  
       
 4.  Chairman’s, Board Members’, and Executive Officer’s Reports  
   
 5.  Consideration of Uncontested Item (See Notes)  
  
 *A. Union Pacific Railroad Company, for the property located at 


Southern Pacific Rail Spur, Ravenswood Industrial Area,  
    East Palo Alto, San Mateo County – Rescission of Site Cleanup 


Requirements [Mark Johnson 622-2493, mjohnson@waterboards.ca.gov]  
 
     Staff Summary Report 
 


                                                           


 
Preserving, enhancing, and restoring the Bay Region’s waters for over 55 years 


1  The “approximate time” indicated is an estimate of when the agenda item is expected to be considered 
by the Board.  The Board will follow these times as closely as possible.  However, the estimates are provided for 
convenience and are not legally binding on the Board.   
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     ENFORCEMENT  
 
     Administrative Civil Liability Order 
     
 6.  Miller Dismantler, Oakland, Alameda County – Hearing to Consider 


Administrative Civil Liability for Late Submittal of Annual Monitoring 
Report Required Under the Statewide NPDES General Permit for 
Discharges of Storm Water Associated with Industrial Activity  


     [Laurent Meillier 622-3277, lmeillier@waterboards.ca.gov]  
 
      Staff Summary Report 
  
 
    OTHER BUSINESS  
 
 7.  Enforcement – Information Item on Standard Hearing Procedures for 


Administrative Civil Liability Cases 
    [Brian Thompson 622-2422, brthompson@waterboards.ca.gov]  
 
      Staff Summary Report 
      Standard Hearing Procedure 
      ACL Fact Sheet 
 
 


8. The San Jose/Santa Clara Water Pollution Control Plant Master Plan – 
Status Report [Bruce Wolfe 622-2314, bwolfe@waterboards.ca.gov] 


 
     Staff Summary Report 
   
     
 9.  The Role of Local Governments’ Waste Ordinances and Regulations 


in Water Quality Protection – Status Report  
    [Bruce Wolfe 622-2314, bwolfe@waterboards.ca.gov]  
 
      Staff Summary Report 
 
             
 10. Correspondence 
 
 11. Closed Session – Personnel  
11:30 – 12:30 p.m.    The Board may meet in closed session to discuss personnel matters.  


[Authority:  Government Code Section 11126(a).]  
 
   12.  Closed Session – Litigation   
      The Board may meet in closed session to discuss whether to initiate 


litigation. [Authority:  Government Code Sections 11126(e)(1) and  
      11126(2)(B)-(C).]   
 
   13. Closed Session – Deliberation  



mailto:lmeillier@waterboards.ca.gov
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      The Board may meet in closed session to consider evidence received in 
an adjudicatory hearing and deliberate on a decision to be reached based 
on that evidence. [Authority:  Government Code Section 11126(c)(3).] 


 
   14.  Adjournment to the next Board meeting – July 8, 2009  
 







 NOTES ON WATER BOARD AGENDA 


 


Agenda Annotations – *Uncontested item, 
expected to be routine and non-controversial. 
Recommended action will be taken at the 
beginning of the meeting without discussion. 
Any interested party, Board member or the 
Executive Officer may request that an item 
be removed from the Consideration of 
Uncontested Items, and it will be taken up in 
the order indicated by the agenda. 


Availability of Agenda Items –Tentative 
orders and their accompanying materials are 
available one week before the meeting at 
www.waterboards.ca.gov/sanfranciscobay.  
Copies of agenda items may be obtained at 
the Board's office after 9 a.m. on the 
Thursday preceding the Board meeting from 
the staff member indicated on the agenda.    


Conduct of Board Meetings – Items may 
not be considered in numerical order. Board 
meetings are accessible to people with 
disabilities. Individuals who require special 
accommodations should contact the 
Executive Assistant at 622-2399 at least 5 
working days before the meeting. TTY users 
may contact the California Relay Service at 
800-735-2929 or voice line at 800-735-2922.  


Anyone intending to make a presentation 
using slides, overheads, computer graphics, 
or other media must coordinate with the staff 
member for the agenda item in advance of 
the meeting. Presentation materials must be 
consistent with and not extend beyond the 
scope of oral testimony. Power point slides 
will not be made part of the record unless 
the Board views them during its meeting. All 
those addressing the Board should identify 
themselves for the record.  Additional 
information on making presentations to the 
Board is available at 
www.swrcb.ca.gov/sanfranciscobay/public_n
otices/public_notice.shtml  


At any time during the regular session, the 
Board may adjourn to a closed session to 
consider litigation, personnel matters, or to 
deliberate on a decision to be reached based 
on evidence introduced in a hearing. [Gov-
ernment Code section 11126(a), (d) and (q)] 


Administrative Civil Liabilities and 
Mandatory Minimum Penalties – A 
discharger may waive the right to a hearing 
on an agenda item for an ACL or MMP. If 
there is a waiver, no hearing will be held 
unless new, substantial information is made 
available that was not considered during the 
public comment period.    
Petition of Board Actions – Any person 
adversely affected by a Water Board action 
may petition the State Water Resources 
Control Board for review of that action.  
Pursuant to section 2050(c) of Title 23 of the 
California Code of Regulations, such a 
petition shall be limited to substantive issues 
or objections that were raised before the 
Water Board at the Board meeting or in 
timely submitted written correspondence 
delivered to the Water Board. A petition must 
be received by the State Board within 30 
days of Water Board action. Copies of the 
law and regulations applicable to filing 
petitions for review will be provided upon 
request. See Title 23 of the California Code 
of Regulations, sections 2050 – 2068. 


Contributions to Board Members – All 
persons who actively support or oppose the 
adoption of waste discharge requirements or 
an NPDES permit before the Board must 
submit a statement to the Board disclosing 
any contribution of $250 or more to be used 
in a State, federal, or local election, made by 
the action supporter or opponent or his or 
her agent, to any Board member within the 
past 12 months.  


All permit applicants and all persons who 
actively support or oppose adoption of waste 
discharge requirements or an NPDES permit 
pending before the Board are prohibited from 
making a contribution of $250 or more to any 
Board member for 3 months following a 
Board decision on a permit application. 


Water Quality Certification – To obtain 
information regarding pending Section 401 
Water Quality Certification applications, call 
622-2300.        (Rev. 7-08) 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD - San Francisco Bay Region
1515 Clay Street, Suite 1400, Oakland, CA  94612 • (510) 622-2300  • Fax (510) 622-2460 


Internet Address:  http://www.waterboards.ca.gov/sanfranciscobay 
 


 Water Board Members 
 


Name     City of Residence   Appointment Category 
 
John Muller, Chair   Half Moon Bay   Irrigated Agriculture  
Terry F. Young, Vice Chair  Oakland    Recreation, Fish & Wildlife  
Shalom Eliahu    Lafayette    Water Supply 
James McGrath    Berkeley    Water Quality   
Steven M. Moore   Sausalito      Industrial Water Use  
William E. Peacock   Redwood City     Undesignated (Public)  
Rameshwar Singh   San José    Water Quality  
Vacancy         Municipal Government   
Vacancy         County Government  


 
Water Board Staff 


 
Executive Officer   Assistant Executive Officers  Counsel to the Board 
Bruce H. Wolfe    Thomas Mumley   Dorothy Dickey   
     Dyan Whyte    Yuri Won 
 
Executive Assistant   Management Services Division  Communications Coordinator 
Mary E. Tryon    Anna Torres, Chief   Sandia Potter 
 
Planning and TMDL   Watershed Management  Groundwater Protection/ 
Division    Division    Waste Containment Division  
Wilfried Bruhns, Chief   Shin-Roei Lee, Chief   Terry Seward, Acting Chief  
Naomi Feger, Section Leader  Dale C. Bowyer, Section Leader  Terry Seward, Section Leader 
James Ponton, Section Leader  William Hurley, Section Leader  John E. Kaiser, Section Leader  
Susan Gladstone, Section Leader  Christine Boschen, Section Leader Alec Naugle, Section Leader 
           Keith Lichten, Section Leader 
 
Permits Division    Toxics Cleanup Division   
Lila Tang, Chief    Stephen Hill, Chief     
Bill Johnson, Section Leader  John D. Wolfenden, Section Leader   
Gina Kathuria, Section Leader   Anders G. Lundgren, Section Leader    
     Chuck Headlee, Section Leader     
     Mary Rose Cassa, Section Leader 
      
The primary responsibility of the Water Board is to protect and enhance the quality of regional surface water an
groundwater for beneficial uses.  This duty is carried out by formulating, adopting, and implementing water quality pla
for specific water bodies, by prescribing and enforcing requirements on waste dischargers, and by requiring cleanup 
water contamination and pollution.  Specific responsibilities and procedures of the Board are outlined in the  
Porter-Cologne Water Quality Control Act.   
 
Meetings of the Water Board normally are held on the second Wednesday of each month in the Elihu M. Harris Sta
Office Building, First Floor Auditorium, 1515 Clay Street, Oakland.  They are scheduled to begin at 9:00 a.m. 
 
The purpose of the meetings is to provide the Board with an opportunity to receive testimony and information fro
concerned and affected parties and to make decisions after considering the evidence presented.  A public forum is he
at the beginning of each general meeting where persons may speak on matters within the Board’s jurisdiction that a
not specific agenda items.  The Board welcomes information on pertinent problems, but comments at the meetin
should be brief and directed to specifics of the case to enable the Board to take appropriate action.  Written commen
must be received prior to the Board meeting by the date indicated by staff.  Verbal testimony made at the Board meetin
should only summarize the written material.   
 
Tape recordings are made of each Board meeting and these tapes are retained in the Board’s office for two years.  
Anyone desiring copies of these tapes may, at their own expense, arrange to have duplicate tapes made by contacting 
the Executive Assistant at (510) 622-2399.  A copy of the written transcript may be obtained by calling  
California Reporting, LLC at (415) 457-4417.                                  
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
San Francisco Bay Region 


 
Summary of Board Actions Taken at the Regular Meeting 


 
May 13, 2009 


 
 
Waste Discharge Requirements  
 
Adopted Order No. R2-2009-0044 Amendment of Waste Discharge Requirements  


Order No. 01-036 for Santa Clara Valley  
Water District, U.S. Army Corps of Engineers, and 
City of San José, Guadalupe River Flood Control 
Project, Santa Clara County  
 


NPDES Permit  
 
Public Hearing  Held Hearing to Receive Testimony on  


Revised Tentative Order for Municipal Regional 
Stormwater NPDES Permit – Municipalities and 
Flood Management Agencies in Alameda County,  
Contra Costa County, San Mateo County,  
Santa Clara County, and the Cities of Fairfield, 
Suisun City, and Vallejo in Solano County  


 
Minutes  


 
Adopted Minutes Adoption of Minutes as Submitted for  


January 14, 2009 Board Meeting  
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		AGENDA

		Wednesday, June 10, 2009 

		Elihu M. Harris Building

		Oakland, CA 94612










STATE OF CALIFORNIA 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN FRANCISCO BAY REGION 
 


STAFF SUMMARY REPORT (Brian Thompson) 
MEETING DATE: June 10, 2009 


 
ITEM:    7 
 
SUBJECT:  Enforcement – Information Item on Standard Hearing Procedures for                         


Administrative Civil Liability Cases 
 
DISCUSSION:  As part the Board’s enforcement of the Water Code via administrative 


civil liability (ACL) complaints, and our efforts to improve fair and 
consistent treatment of all dischargers, the Executive Officer, as head 
of the Board’s Advisory Team, has endorsed use of the following 
documents in our ACL proceedings. This item informs the Board of 
our plan to implement the use of these documents.   


• Standard Hearing Procedure (Appendix A):                               
This document is very similar in scope to the hearing procedures 
that we have recently been issuing with ACL complaints. It 
includes procedures for ACL compliant hearings, submittal 
deadlines, and a discussion of the roles of prosecution and advisory 
staff.  


• ACL Fact Sheet (Appendix B):                                                    
The ACL Fact Sheet, which is referenced in the Standard Hearing 
Procedure, is intended to better educate recipients of ACL 
complaints about the ACL hearing process.   


These documents are based on model templates that were developed 
by the State Board’s Office of Enforcement through collaboration with 
the State Board’s Office of Chief Counsel and input from staff at all 
Regional Water Boards. There are either no differences or minor 
changes between the model templates and the attached documents, 
with the exception of some moderate changes to the Submission of 
Evidence and Policy Statements section of the Standard Hearing 
Procedure.  We revised this section to have a more structured process 
and defined schedule for evidence submittals and rebuttals prior to an 
ACL complaint hearing.   


APPENDICES:  A. Standard Hearing Procedure 
   B. ACL Fact Sheet  
    


 








California Environmental Protection Agency 
 


  Recycled Paper 


California Regional Water Quality Control Board 
San Francisco Bay Region 


1515 Clay Street, Suite 1400, Oakland, California 94612 
(510) 622-2300  Fax (510) 622-2460 


http://www.waterboards.ca.gov/sanfranciscobay 
Linda S. Adams 


Secretary for 
Environmental Protection 


Arnold Schwarzenegger 
Governor 


 


 


 


HEARING PROCEDURE 
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 


  
NO. [enter complaint number] 


ISSUED TO 
[enter company name] 


[enter facility description]  
[enter location] 


 [enter county] 
 


SCHEDULED FOR [enter hearing date/dates] 
 
PLEASE READ THIS HEARING PROCEDURE CAREFULLY.  FAILURE TO COMPLY 
WITH THE DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY 
RESULT IN THE EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY. 
 
Background 
The Assistant Executive Officer has issued an Administrative Civil Liability (ACL) Complaint 
pursuant to California Water Code Section 13323 against [name] (“Discharger”) alleging that it 
has violated Water Code Section(s) [enter section number(s)] by [describe conduct]. The ACL 
Complaint proposes that administrative civil liability [if applicable, add “(including a mandatory 
minimum penalty)”] in the amount of [enter amount] be imposed as authorized by Water Code 
Section(s) [enter penalty section(s)].   
 
Purpose of Hearing 
The purpose of the hearing is to consider relevant evidence and testimony regarding the ACL 
Complaint. At the hearing, the Water Board will consider whether to issue an administrative civil 
liability order assessing the proposed liability, or a higher or lower amount, or reject the 
proposed liability. An agenda for the meeting will be issued at least ten days before the meeting 
and posted on the Water Board’s web site (www.swrcb.ca.gov/sanfranciscobay/).   
 
Hearing Procedure 
The hearing will be conducted in accordance with this Hearing Procedure.  This Hearing 
Procedure has been pre-approved by the Water Board’s Advisory Team in model format.  A 
copy of the general procedures governing adjudicatory hearings before the Water Board may be 
found at Title 23 of the California Code of Regulations (CCR), Section 648 et seq., and is 
available at http://www.waterboards.ca.gov or upon request.  In accordance with Section 648, 
subdivision (d), any procedure not provided by this Hearing Procedure is deemed waived.  
Except as provided in Section 648 and herein, subdivision (b), Chapter 5 of the Administrative 
Procedures Act (commencing with Section 11500 of the Government Code) does not apply to 
this hearing.    



http://www.swrcb.ca.gov/sanfranciscobay/

http://www.waterboards.ca.gov/
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The procedures and deadlines herein may be amended by the Advisory Team in its discretion.  
Any objections to this Hearing Procedure must be received by the Advisory Team by [DAY 
10 (days refer to number of days after issuance of ACL Complaint; see “Important 
Deadlines” at the end)], or they will be waived.   
 
Hearing Participants 
Participants in this proceeding are designated as either “parties” or “interested persons.”  
Designated parties to the hearing may present evidence and cross-examine witnesses and are 
subject to cross-examination. Interested persons generally may not submit evidence, cross- 
examine witnesses, or be subject to cross-examination, but may present policy statements.   
Policy statements may include comments on any aspect of the proceeding, but may not include 
evidence (e.g., photographs, eye-witness testimony, monitoring data). Both designated parties 
and interested persons may be asked to respond to clarifying questions from the Water Board, 
staff or others, at the discretion of the Water Board. 
 
The following participants are hereby designated as parties in this proceeding: 
 


(1) Water Board Prosecution Team 
 


(2) [Entity name], referred to as the Discharger 
[enter names, email addresses, addresses, and phone numbers of Discharger (and 
attorney if known)] 


 
Requesting Designated Party Status 
Persons who wish to participate in the hearing as a designated party (who have not been 
designated as parties above) must request party status by submitting a request in writing (with 
copies to the existing designated parties) so that it is received by 5 p.m. on [DAY 20] to [insert 
Advisory Team contact information]. The request shall include an explanation of the basis for 
status as a designated party (e.g., how the issues to be addressed in the hearing and the potential 
actions by the Water Board affect the person), the information required of designated parties as 
provided below, and a statement explaining why the party or parties designated above do not 
adequately represent the person’s interest. Any opposition to the request must be received by the 
Advisory Team, the person requesting party status, and all parties by 5 p.m. on [DAY 30]. The 
parties will be notified by 5 p.m. on [DAY 40] in writing whether the request has been granted or 
denied. 
 
Separation of Functions 
To help ensure the fairness and impartiality of this proceeding, the functions of those who will 
act in a prosecutorial role by presenting evidence for consideration by the Water Board 
(Prosecution Team) have been separated from those who will provide advice to the Water Board 
(Advisory Team). Members of the Advisory Team and the Prosecution Team are:  
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Advisory Team: 
[enter names, titles, email addresses, addresses, and phone numbers of Executive Officer, 
attorney, and technical staff (if applicable).  Identify the primary contact for the Advisory 
Team.] 
 
Prosecution Team: 
[enter names, titles, email addresses, addresses, and phone numbers of Assistant Executive 
Officer(s), attorney, and all staff who will be testifying. Identify the primary contact for 
Prosecution Team.  Identify any who will be testifying as an expert.] 


 
Any members of the Advisory Team who normally supervise any members of the Prosecution 
Team are not acting as their supervisors in this proceeding, and vice versa. Members of the 
Prosecution Team may have acted as advisors to the Water Board in other, unrelated matters, but 
they are not advising the Water Board in this proceeding. Members of the Prosecution Team 
have not had any ex parte communications with the members of the Water Board or the Advisory 
Team regarding this proceeding.   
 
Ex Parte Communications 
The designated parties and interested persons are forbidden from engaging in ex parte 
communications regarding this matter with members of the Advisory Team or members of the 
Water Board. An ex parte contact is any written or verbal communication pertaining to the 
investigation, preparation or prosecution of the ACL Complaint between a member of a 
designated party or interested person on the one hand, and a Water Board member or an 
Advisory Team member on the other hand, unless the communication is copied to all other 
designated parties (if written) or made in a manner open to all other designated parties (if 
verbal).  Communications regarding non-controversial procedural matters are not ex parte 
contacts and are not restricted. Communications among one or more designated parties and 
interested persons themselves are not ex parte contacts.   
 
Hearing Time Limits 
To ensure that all participants have an opportunity to participate in the hearing, the following 
time limits shall apply: each designated party shall have a combined 30 minutes to present 
evidence, cross-examine witnesses (if warranted), and provide a closing statement; and each 
interested person shall have three minutes to present a non-evidentiary policy statement. 
Participants with similar interests or comments are requested to make joint presentations, and 
participants are requested to avoid redundant comments. Participants who would like additional 
time must submit their request to the Advisory Team so that it is received no later than [insert 
date that is 15 days prior to scheduled Water Board hearing]. Additional time may be provided at 
the discretion of the Advisory Team (prior to the hearing) or the Water Board Chair (at the 
hearing) upon a showing that additional time is necessary. 


 







Standard ACL Hearing Procedure  Page 4 of 6 


Submission of Evidence and Policy Statements 
The following information must be submitted in advance of the hearing:  


1. All evidence (other than witness testimony to be presented orally at the hearing) that the 
designated party would like the Water Board to consider.  Evidence and exhibits already 
in the public files of the Water Board may be submitted by reference as long as the 
exhibits and their location are clearly identified in accordance with Title 23, CCR, 
Section 648.3. 


2. All legal and technical arguments or analysis. 
3. The name of designated party members, title and/or role, and contact information (email 


addresses, addresses, and phone numbers).  
4. The name of each witness, if any, whom the designated party intends to call at the 


hearing, the subject of each witness’ proposed testimony, and the qualifications of each 
expert witness. 


5. (Discharger only)  If the Discharger intends to argue an inability to pay the civil liability 
proposed in the Complaint (or an increased or decreased amount as may be imposed by 
the Water Board), the Discharger should submit supporting evidence as set forth in the 
“ACL Fact Sheet” under “Factors that must be considered by the Board.” 


 
Designated parties shall submit one hard copy of their information and one electronic copy of the 
information to [insert Advisory Team contact information] so that they are received by 5 p.m. on 
[DAY 30]. The Prosecution Team shall include all applicable information listed above with the 
complaint.   
 
The Prosecution Team may submit information that rebuts the information previously submitted 
by other designated parties by submitting one hard copy of their rebuttal information and one 
electronic copy of the information to [insert Advisory Team contact information] so that they are 
received by 5 p.m. on [insert date that is 30 days prior to scheduled Water Board hearing].   
 
The Discharger may submit information that rebuts the rebuttal information submitted by the 
Prosecution Team by submitting one hard copy of the rebuttal information and one electronic 
copy of the information to [insert name of primary Advisory Team contact] so that they are 
received by 5 p.m. on [insert date that is 20 days prior to scheduled Water Board hearing]. 
 
Rebuttal information shall be limited to the scope of the information previously submitted by the 
other designated parties. Rebuttal information that is not responsive to information previously 
submitted by other designated parties may be excluded. 
 
In addition to the foregoing, each designated party shall submit (1) one copy of the above 
information to each of the other designated parties so that it is received by 5 p.m. on the 
deadlines specified above.  
 
Interested persons who would like to submit written non-evidentiary policy statements are 
encouraged to submit them to the Advisory Team to [insert Advisory Team contact information] 
so that they are received by 5 p.m. on [DAY 30]. Interested persons do not need to submit 
written non-evidentiary policy statements in order to speak at the hearing. 
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In accordance with Title 23, CCR, Section 648.4, the Water Board endeavors to avoid surprise 
testimony or evidence.  Absent a showing of good cause and lack of prejudice to the parties, the 
Water Board may exclude evidence and testimony that is not submitted in accordance with this 
Hearing Procedure. Excluded evidence and testimony will not be considered by the Water Board 
and will not be included in the administrative record for this proceeding. PowerPoint and other 
visual presentations may be used at the hearing, but their content may not exceed the scope of 
other submitted written material. A copy of such material intended to be presented at the hearing 
must be submitted to the Advisory Team at or before the hearing for inclusion in the 
administrative record. Additionally, any witness who has submitted written testimony for the 
hearing shall appear at the hearing and affirm that the written testimony is true and correct, and 
shall be available for cross-examination.   
 
Request for Pre-hearing Conference 
A designated party may request that a pre-hearing conference be held before the hearing in 
accordance with Water Code Section 13228.15.  A pre-hearing conference may address any of 
the matters described in subdivision (b) of Government Code Section 11511.5. Requests must 
contain a description of the issues proposed to be discussed during that conference, and must be 
submitted to the Advisory Team, with a copy to all other designated parties, as early as 
practicable. 
 
Evidentiary Objections 
Any designated party objecting to written evidence or exhibits submitted by another designated 
party must submit a written objection to the Advisory Team and all other designated parties so 
that it is received by 5 p.m. on [insert date that is 15 days prior to scheduled Water Board 
hearing]. The Advisory Team will notify the parties about further action to be taken on such 
objections and when that action will be taken. 
 
Evidentiary Documents and File 
The ACL Complaint and related evidentiary documents are on file and may be inspected or 
copied at the Water Board’s office.  This file shall be considered part of the official 
administrative record for this hearing. Other submittals received for this proceeding will be 
added to this file and will become a part of the administrative record absent a contrary ruling by 
the Water Board Chair.  Many of these documents are also posted on the Water Board’s web site. 
Although the web page is updated regularly, to assure access to the latest information, you may 
contact [assigned Prosecution Team member]. 
 
Questions 
Questions concerning this proceeding may be addressed to [assigned Advisory Team member]. 
 


 
 
 
 


 







Standard ACL Hearing Procedure  Page 6 of 6 


 


IMPORTANT DEADLINES 
 
(Note: the Water Board is required to provide a hearing within 90 days of issuance of the ACL 
Complaint (Water Code Section 13323). The Advisory Team will generally adhere to this 
schedule unless the Discharger waives that requirement.) 
 
DAY 1 Prosecution Team issues ACL Complaint to Discharger. 


 
DAY 10 Deadline for objections, if any, to this Hearing Procedure. 
 
DAY 20 Deadline for requests for designated party status. 
 
DAY 30 Deadline for oppositions to requests for designated party status. 
 
DAY 30 Discharger’s deadline for waiving right to hearing within 90 days. 
 
DAY 30 Discharger’s deadline for all information required under “Submission of Evidence 


and Policy Statements.” 
 
DAY 30 Interested persons deadline for submission of written non-evidentiary policy 


statements. 
 
DAY 40 Advisory Team issues decision on requests for designated party status, if any. 
 
DAY 45 Remaining designated parties’ deadline for all information required under 


“Submission of Evidence and Policy Statements.” 
 
30 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 


 Prosecution Team deadline for information that rebuts information previously 
submitted by other designated parties. 


 
20 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 


Designated parties’ deadline for information that rebuts information previously 
submitted by other designated parties. 


 
15 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 


Deadline for any designated party to submit an objection to written evidence or 
exhibits submitted by another designated party.  


 
 
 
[signature]            
[Name]       Date 
[Title] 
Prosecution Team 
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