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	SUBJECT:
	GUIDANCE REGARDING THE EXTENT TO WHICH EFFLUENT LIMITATIONS SET FORTH IN NPDES PERMITS CAN BE RELAXED IN CONJUNCTION WITH A TMDL


This memorandum is intended to address whether and to what extent effluent limitations in existing NPDES permits can be conditionally relaxed
 to accommodate a TMDL implementation program.  The inquiry concerns the extent to which point sources can be offered incentives to participate in some sort of watershed restoration effort, or other broad-based program designed to bring the watershed into compliance with the state water-quality standards.
  

I.
Whether effluent limitations in an NPDES permit can be relaxed depends upon which effluent limitations are under consideration


A.
Technology-based effluent limitations cannot be relaxed



The Code of Federal Regulations (CFR) dictates that the technology-based effluent limitations (TBELs) shall be the floor to controls that are permissible under the Clean Water Act.

“Technology-based treatment requirements under section 301(b) of the Act represent the minimum level of control that must be imposed in a permit issued under section 402 of the Act.”  (40 CFR § 125.3.)  Furthermore, the regulations proscribe: 

“In no event may a [NPDES] permit …be renewed, reissued, or modified to contain an effluent limitation which is less stringent than required by effluent guidelines [technology-based limits pursuant to Section 304(b)] in effect at the time the permit is renewed reissued, or modified.”  (40 CFR §122.44(l)(2)(ii).  See also 33 USC §1313(e)(3)(A).)  Thus, the TBELs set forth in a NPDES permit cannot be relaxed under any circumstance relevant in this memorandum.
”


B.
Water-quality based effluent limitations may be tightened or relaxed so long as the ultimate NPDES permit is consistent with assumptions and requirements of the TMDL



While the CFR dictates that the TBELs are the floor to discharges allowed in NPDES permits, the only floor to water-quality based effluent limitations (WQBELs) prescribed for impaired waters is the water-quality standards themselves.



“In no event may such a permit to discharge into waters be renewed, issued, or modified to contain a less stringent effluent limitation if the implementation of such limitation would result in a violation of a water quality standard under section 303 applicable to such waters.  (40 CFR § 122.44(l)(2)(ii) (emphasis added.)



When developing water quality-based effluent limits under this paragraph the permitting authority shall ensure that: [¶] (A) The level of water quality to be achieved by limits on point sources established under this paragraph is derived from, and complies with all applicable water quality standards; and [¶] (B) Effluent limits developed to protect a narrative water quality criterion, a numeric water quality criterion, or both, are consistent with the assumptions and requirements of any available wasteload allocation for the discharge prepared by the State and approved by EPA pursuant to 40 CFR 130.7. ”  (40 CFR § 122.44(d)(1)(vii) (emphasis added).)



Although the federal anti-backsliding stature would ordinarily preclude the relaxation of a WQBEL, a specific exception exists when such relaxation is in the context of a TMDL:

“[A] permit may not be renewed, reissued, or modified to contain effluent limitations which are less stringent than the comparable effluent limitations in the previous permit except in compliance with section 1313(d)(4) [303(d)(4)] of this title.  (33 USC § 1342(o)(1).)”

While the EPA might have required WQBELs to be identical to a discharger’s wasteload allocation, it did not do so.  The EPA instead opted to provide the states the latitude to determine how to achieve the end results dictated by the TMDL.  Accordingly, the regulations require that the WQBELs be “consistent with the assumptions and requirements of” rather than “identical to” or “not less stringent than” wasteload allocations.  The regulations thus do allow the permitting authority to craft creative solutions that may include incentives to point source dischargers to assist in non-point source abatement through programs that include relaxation of the otherwise applicable level of WQBELs.  These alternative requirements in lieu of application of the most restrictive WQBELs are permissible only if they are “consistent with the assumptions and requirements” of the TMDL, and will not result in violation of the water quality standards.  Moreover, given the code’s requirement that loads be established considering seasonal variations and a margin of safety which takes into account any lack of knowledge (33 USC § 1313(d)(1)(C)), the permitting authority should take care to consider the scientific uncertainty attendant to any alternative plans to be sure that such a plan will not result in a violation of the water quality standards. 
Such requirements or incentives should not be mistaken for waivers of WQBELs.  The NPDES permit will still contain a WQBEL, which is not and cannot be waived.  However, the level of the WQBEL may be less restrictive, or significantly less restrictive than set forth in the previous NPDES permit so long as the relaxed WQBEL is conditioned upon the other requirements which collectively “are consistent with the assumptions” of the TMDL and “will not result in violation” of the water-quality standards.  The above analysis is entirely consistent with the EPA’s concept of the functions of a wasteload allocation, which the regulations define as “a type of water quality-based effluent limitation.” (40 CFR § 130.2(h).) Hence,

“[i]f Best Management Practices (BMPs) or other nonpoint source pollution controls make more stringent load allocations practicable, then wasteload allocations can be made less stringent.  Thus, the TMDL process provides for nonpoint source control tradeoffs.  (40 CFR § 130.2(i).  See also 33 USC § 1313(d)(4)(A) [effluent limitations may be revised if the cumulative effect of all such revisions will assure attainment of the water quality standards].)” 

The foregoing discussion should not be interpreted to imply that an offset program is required to relax a WQBEL.  Again, the WQBEL only needs to be consistent with the assumptions and requirements of the TMDL and will not result in a violation of water quality standards.  Accordingly, a WQBEL can be implemented that is substantially less stringent than the existing limitation, if for instance, the increased share of the wasteload allocated to the point source is accommodated by more stringent effluent limitations elsewhere, or by other appropriate assumptions of the TMDL that are designed to achieve water quality standards.  In this respect, a relaxed WQBEL need not even be conditioned upon participation in other pollutant-abatement programs.
II.
Requirements that impose conditions on relaxed WQBELs must be set forth in the NPDES permit and be directly enforceable.


Any additional requirements issued in lieu of a stringent WQBEL must be memorialized in the body of the NPDES permit:

“In addition to the conditions established under § 122.43(a), each NPDES permit shall include conditions meeting the following requirements when applicable. 

(d) Water quality standards and state requirements: any requirements in addition to or more stringent than promulgated effluent limitations guidelines … necessary to: [¶] (1) Achieve water quality standards established under section 303….”  (44 CFR § 122.44(d)(1).)  Notably, any such requirements that are contained in the NPDES permit will be enforceable with civil or criminal penalties, or injunctive relief under Water Code sections 13385(a)(2), 13386, and 13387(a)(2), as well as 13350(a).”

III.
Conclusion

A NPDES permit for an impaired water body must contain both technology-based and water quality-based effluent limitations The TBELs may not be relaxed in contemplation of a TMDL implementation program, but significant latitude is available when crafting the WQBELs.  The limits of that latitude, however, are twofold.  1) The WQBELs must not result in a violation of water quality standards; and 2) the WQBELs must be consistent with the assumptions of the TMDL, which, of course, is designed to achieve the water quality standards.  Any alternatives that are instituted as a condition of a relaxed WQBEL must be memorialized in the discharger’s NPDES permit. 
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�  The term “conditional waiver” describes procedures under California Water Code § 13269 whereby state Waste Discharge Requirements (“WDRs”) may be waived subject to certain conditions that guarantee that the waiver is not against the public interest.  Unlike state WDRs, NPDES permits cannot be waived.  (33 USC § 1311(a).)  Since the term “conditional waiver” is a term-of-art, peculiar to state law, and may carry with it unintended connotations, its use is avoided in this memorandum and should be avoided when discussing NPDES permits or other requirements of federal law.  


�  As used in this memorandum, the term “water quality standards” is as defined in Section 303 of the Clean Water Act (33 USC § 1313) and the pertinent regulations. (40 CFR § 130.3.)  The term, as applied to California, refers to the water quality control plans (Water Code § 13240), water quality objectives (Water Code § 13241), the anti-degradation policy (Water Code § 13000), and all other water quality requirements of the State.  


�  The only exceptions to this rule are set forth in 40 CFR § 122.44(l)(2)(i), and relate largely to technical or legal mistakes, necessity, or changes to the facility. 
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