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Description of Exhibit Provided by Reference 

 (State Statutes, Plans, and Policies) 

 

1 

 

 1a. State Water Resources Control Board Porter-Cologne Water Quality Control Act 
http://www.waterboards.ca.gov/laws_regulations/docs/portercologne.pdf 

 

 1b. San Francisco Bay Basin Water Quality Control Plan 
http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml 

 

 1c. Suisun Marsh Habitat Management, Preservation, and Restoration Plan 
http://www.usbr.gov/mp/nepa/documentShow.cfm?Doc_ID=17283 

 

 1d. Suisun Marsh TMDL Project Definition and Plan 
http://www.waterboards.ca.gov/rwqcb2/water_issues/programs/TMDLs/suisunmarsh/SM_Project%

20Definition&Plan_Sep'12.pdf 

 

 1e. State Water Resources Control Board Water Quality Enforcement Policy 
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.

pdf  

 

 1f. California Wetlands Conservation Policy (No Net Loss Policy) 
http://www.waterboards.ca.gov/water_issues/programs/cwa401/docs/wrapp2008/executive_order_

w59_93.pdf  

 

 1g. California Endangered Species Act 
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=fgc&group=02001-03000&file=2050-2069  
 

 1h. Sacramento-San Joaquin Delta Reform Act 2009 
http://www.leginfo.ca.gov/pub/09-10/bill/sen/sb_0001-

0050/sbx7_1_bill_20091112_chaptered.html  
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Description of Exhibit Provided by Reference 

(Federal Statutes, Regulations, and Policies) 

2 

 

 2a. Federal Water Pollution Control Act (Clean Water Act) 
http://www.epw.senate.gov/water.pdf 

 

 2b. U.S. Army Corps of Engineers, San Francisco District – Regional General Permit 3 
http://www.spn.usace.army.mil/Portals/68/docs/regulatory/RGP/RGP3-2013.pdf   

 

 2c. U.S. Fish and Wildlife Service Biological Opinion on the Proposed Suisun Marsh Habitat     

      Management, Preservation, and Restoration Plan and the Project-Level Actions in Solano    

      County, California 
http://www.suisunrcd.org/documents/2013FWSSMPBO-USACE.pdf 

http://www.waterboards.ca.gov/laws_regulations/docs/portercologne.pdf
http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml
http://www.usbr.gov/mp/nepa/documentShow.cfm?Doc_ID=17283
http://www.waterboards.ca.gov/rwqcb2/water_issues/programs/TMDLs/suisunmarsh/SM_Project%20Definition&Plan_Sep'12.pdf
http://www.waterboards.ca.gov/rwqcb2/water_issues/programs/TMDLs/suisunmarsh/SM_Project%20Definition&Plan_Sep'12.pdf
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pdf
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pdf
http://www.waterboards.ca.gov/water_issues/programs/cwa401/docs/wrapp2008/executive_order_w59_93.pdf
http://www.waterboards.ca.gov/water_issues/programs/cwa401/docs/wrapp2008/executive_order_w59_93.pdf
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=fgc&group=02001-03000&file=2050-2069
http://www.leginfo.ca.gov/pub/09-10/bill/sen/sb_0001-0050/sbx7_1_bill_20091112_chaptered.html
http://www.leginfo.ca.gov/pub/09-10/bill/sen/sb_0001-0050/sbx7_1_bill_20091112_chaptered.html
http://www.epw.senate.gov/water.pdf
http://www.spn.usace.army.mil/Portals/68/docs/regulatory/RGP/RGP3-2013.pdf
http://www.suisunrcd.org/documents/2013FWSSMPBO-USACE.pdf
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 2d. Federal Endangered Species Act of 1973 
http://www.nmfs.noaa.gov/pr/pdfs/laws/esa.pdf  
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3 

 

 3a. Annie Mason Point Club Individual Management Plan, 1984 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&

%20Technical%20Reports/Nov_1984_Managemen_%20Plan.pdf  

 

 3b. U.S. Department of Agriculture Soil Surveys of Contra Costa and Solano Counties 
http://www.nrcs.usda.gov/Internet/FSE_MANUSCRIPTS/california/CA013/0/contracosta.pdf  

http://www.nrcs.usda.gov/Internet/FSE_MANUSCRIPTS/california/solanoCA1977/ca_solano.pdf 

 

 3c. U.S. Fish and Wildlife Service - National Wetland Inventory Map 
http://www.fws.gov/wetlands/Data/mapper.html 

 

 3d. San Francisco Estuary Institute – EcoAtlas Map 
http://www.ecoatlas.org/regions/ecoregion/bay-delta 

 

 3e. California Native Plant Society – Inventory of Rare and Endangered Plants 
http://www.rareplants.cnps.org 

 
 3f. Vegetation Mapping of Suisun Marsh, Solano County, California Department of Fish and   

      Game, 2000 
https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=90000&inline=1 

 

 3g. Conceptual Model for Managed Wetlands in Suisun Marsh, California Department of  

      Fish and Game and Suisun Resource Conservation District, 2007 
https://www.fws.gov/sacramento/outreach/2010/10-

29/Documents/Managed_Wetland_Conceptual_Model.pdf  

 
 3h. “Amended Petition for Review and Request for Stay to State of California, State Water      

      Resources Control Board, In the Matter of Cleanup and Abatement Order No. R2-2015- 

      0038; Point Buckler Club, LLC,” October 12, 2015 
http://www.waterboards.ca.gov/public_notices/petitions/water_quality/docs/petitions/a2439petition

.pdf  
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 Tentative Cleanup and Abatement Order for Point Buckler Island, Solano County, May 17,    

 2016 

http://www.nmfs.noaa.gov/pr/pdfs/laws/esa.pdf
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&%20Technical%20Reports/Nov_1984_Managemen_%20Plan.pdf
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&%20Technical%20Reports/Nov_1984_Managemen_%20Plan.pdf
http://www.nrcs.usda.gov/Internet/FSE_MANUSCRIPTS/california/CA013/0/contracosta.pdf
http://www.nrcs.usda.gov/Internet/FSE_MANUSCRIPTS/california/solanoCA1977/ca_solano.pdf
http://www.fws.gov/wetlands/Data/mapper.html
http://www.ecoatlas.org/regions/ecoregion/bay-delta
http://www.rareplants.cnps.org/
https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=90000&inline=1
https://www.fws.gov/sacramento/outreach/2010/10-29/Documents/Managed_Wetland_Conceptual_Model.pdf
https://www.fws.gov/sacramento/outreach/2010/10-29/Documents/Managed_Wetland_Conceptual_Model.pdf
http://www.waterboards.ca.gov/public_notices/petitions/water_quality/docs/petitions/a2439petition.pdf
http://www.waterboards.ca.gov/public_notices/petitions/water_quality/docs/petitions/a2439petition.pdf
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5 

 Complaint R2-2016-1008 John D. Sweeney and Point Buckler Club, LLC Unauthorized    

 Discharge of Fill Material at Point Buckler Island, Suisun Marsh, Solano County, May 17,  

 20161 

6 

 

  

  Point Buckler Inspection Report, San Francisco Bay Regional Water Quality Control Board  

 (Water Board), April 19, 2016 

 

7 

 

 7a. Affidavit for Inspection Warrant (Case No. MiSC002135), February 19, 2016 

  

 7b. Inspection Warrant (Case No. MiSC002135), February 24, 2016 

 

 7c. Amended Affidavit for Inspection Warrant (Case No. MiSC002135), March 22, 2016 

8 

 

 8a. Cleanup and Abatement Order No. R2-2015-0038 for Unauthorized Levee Construction    

     Activities at Point Buckler Island in the Suisun Marsh, Solano County, September 11, 2015 

  

 8b. “Rescission of Cleanup and Abatement Order No. R2- 2015-0038 for Point Buckler Club,     

     LLC,” letter to Dyan Whyte and Point Buckler Club LLC/John Sweeney, January 5, 2016 

9 
 Notice of Violation for Filling Waters of the United States and State, Point Buckler Island in  

 the Suisun Marsh, Solano County, July 28, 2015 
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(Enforcement Actions Taken by Other Interested Parties)  

10 

 

a.  10a. Executive Director Cease and Desist Order No. ECD2016.01, San Francisco Bay    

b.        Conservation and Development Commission (BCDC), April 22, 2016 

 

c.  10b. U.S. Army Corps of Engineers, San Francisco District, Memorandum for Record, March  

d.        28, 2016 

 

e.  10c. U.S. Army Corps of Engineers Letter to John Sweeney, Point Buckler LLC, March 28,     

f.        2016 

 

g.  10d. Notice of Violations and Intent to File Suit Under the Endangered Species Act,   

       California River Watch, January 14, 2016 

 

                                                            
1 On documents generated by the Regional Board, electronic signatures sometimes do not appear when printed. The 

documents cited herein are final, signed versions. Documents that are printed or obtained without signature are identical to 

those signed, except for the signature. Signed originals are kept in the regional board file and/or mailed to the recipient, and 

are available by reference. 
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 Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction   

 Since 1985, prepared for San Francisco Bay Regional Water Quality Control Board, prepared  

 by Siegel Environmental, May 12, 2016 
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12 

 

 12a. “Suisun Club 801 – Buckler Point: Historic Aerial Interpretation,” July 20, 2015 

 

 12b. “Select Aerial Photography, 1981-2015,” July 23, 2015  

 

 12c. Point Buckler Grant Deed-Ownership Records, Solano County Official Records 

 

 12d. Aerial Photographs of Point Buckler Island, Snag Island, and Freeman Island, June 29,  

       2016 
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(Water Board Correspondence Regarding  

Unauthorized Activities at Point Buckler Island) 

13 

 

 13a. “Cleanup and Abatement Order No. R2-2015-0038,” email to Wilson Wendt, Miller    

       Starr Regalia, September 23, 2015 

 

 13b. “60 Day Extension for Submittal of a Corrective Action Workplan, Provision #2 of  

       Cleanup and Abatement Order No. R2-2015-0038, Point Buckler Island in the Suisun  

       Marsh, Solano County,” letter to Point Buckler Club LLC/John Sweeney, October 15,  

       2015 

 

 13c. “Request for Submittal of a Technical Report Regarding Construction Activities, Point  

       Buckler Island, Solano County”  letter to Point Buckler Club LLC/John Sweeney,  

       December 9, 2015 

 

 13d. “Request for Extension on Submittal of Provision 2 of Cleanup and Abatement Order   

       No. R2-2015-0038, Point Buckler Island, Solano County,” letter to Point Buckler Club  

       LLC/John Sweeney, December 9, 2015 

 

 13e. “Response to Information Provided in Cleanup and Abatement Order Submittals, Point    

       Buckler Island, Solano County,” letter to Point Buckler Club LLC/John Sweeney,  

       December 23, 2015 

 

 13f. Internal Memo from Water Board Assistant Executive Officer to Water Board Executive  

       Officer, January 4, 2016 
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(Water Board Correspondence Regarding  

Unauthorized Activities at Point Buckler Island) 

13 

 13g. “Point Buckler Inspection Update,” email to Lawrence Bazel, April 8, 2016 

 

 13h. “RE: Point Buckler Inspection Update,” email to Lawrence Bazel, April 29, 2016 

 

 13i. “Point Buckler ACLc and CAO,” email to John D. Sweeney, May 17, 2016 

 

 13j. “SF Bay Regional Water Board Issues Complaint and Tentative Cleanup Order at Point  

       Buckler Island,” State Water Board press release, May 17, 2016 

 

 13k. June 9, 2016, Meeting Minutes – Point Buckler Island, Suisun Marsh, Solano County 

  

 13l. “DWR Confirms Point Buckler is not Required Mitigation and No Pump Installed,”  

        memo to file, June 30, 2016 
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Description of Exhibit Provided by Hard Copy and Electronically 

(Water Board Advisory Team Correspondence to Dischargers) 

14 

 

a.  14a. “Hearing on Administrative Civil Liability Complaint No. R2-2016-1008 (John D.   

b.        Sweeney and Point Buckler Club, LLC),” letter to Lawrence S. Bazel, May 25, 2016 
 

c.  14b. “Response to your May 25 and May 27 letters,” email to Lawrence S. Bazel, June 8,  

d.        2016 

i. “Delegation of Authority; Signature Requirements,” letter from Water Board 

Executive Officer to Water Board Assistant Executive Officers and Division 

Chiefs, November 23, 2009 

ii. “Draft Order Dismissing the Administrative Civil Liability Complaint Against 

Byron-Bethany Irrigation District and Dismissing the Draft Cease and Desist 

Order Against the West Side Irrigation District,” State Water Board letter, May 

26, 2016 

iii. Hearing Procedure for Administrative Civil Liability Complaint 

iv. Staff Summary Report for Standard Hearing Procedure, June 10, 2009 

v. June 10, 2009 Board Meeting Agenda 

vi. “ACL Complaint R2-2016-1008 and Tentative Cleanup and Abatement Order 

(CAO) for John D. Sweeney and Point Buckler Club, LLC” letter from Dyan 

Whyte to Marnie Ajello, May 25, 2016 

vii. “Administrative Civil Liability Complaint No. R2-2016-1008 for Unauthorized 

Discharge of Fill and Failure to Obtain a Water Quality Certification, Point 

Buckler Island, Suisun Marsh, Solano County; Tentative Cleanup and Abatement 

Order,” transmittal letter to John D. Sweeney and Point Buckler Club, LLC, May 

17, 2016 

viii. Revised Hearing Procedure for Tentative Cleanup and Abatement Order R2-

2016-XXXX Issued to John D. Sweeney and Point Buckler Club, LLC, June 8, 

2016 

ix. “Response to Objections to the Hearing Procedure for the ACL and CAO Issued 

to John D. Sweeney and Point Buckler Club, LLC,” letter to Lawrence S. Bazel, 

June 8, 2016 
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(Dischargers’ Correspondence to the Water Board) 

 

15 

 

 15a. “Notice of Violation: Point Buckler Island,” letter to Agnes Farres, July 30, 2015 

 

 15b. “Cleanup and Abatement Order No. R2-2015-0038,” letter to Bruce Wolfe, September   

       18, 2015 

 

 15c. “Cleanup and Abatement Order R2-2015-0038 Point Buckler LLC,” letter to Bruce  

       Wolfe, September 25, 2015 

 

 15d. “Cleanup and Abatement Order R2-2015-0038 Point Buckler [Club] LLC Request for  

       Extension of Time,” letter to Bruce Wolfe, December 1, 2015 

 

 15e. “Re: Point Buckler-additional information request and response to your request for  

       extension of Provision 2 of CAO,” email to Agnes Farres, December 14, 2014 

 

 15f. “Point Buckler Club, LLC and John D. Sweeney ACL Complaint No. R2-2016-1008 and  

       Proposed CAO,” letter to Marnie Ajello, May 22, 2016 

i. Exhibit 1 – Memorandum of points and authorities in support of motion for 

preliminary injunction, March 28, 2016  

ii. Exhibit 2 – Waiver form – Pt. Buckler Club, LLC ACL Complaint No. R2-2016-

1008, May 22, 2016 

iii. Exhibit 3 – Waiver form – John D. Sweeney, ACL Complaint No. R2-2016-

1008, May 22, 2016 

 

 15g. “Point Buckler Club, LLC and John D. Sweeney ACL Complaint No. R2-2016-1008  

       and Proposed CAO,” letter to Marnie Ajello, May 25, 2016 

 

 15h. “RE: Pt. Buckler Hearing Dates,” email to Marnie Ajello, May 25, 2016 

 

 15i. “Point Buckler Club, LLC and John D. Sweeney Proposed Cleanup and Abatement  

      Order,” letter to Marnie Ajello, May 27, 2016 

i. Exhibit 1 – Fact Sheet, “Draft Order Dismissing Pending Water Right 

Enforcement Actions Against Two Irrigation Districts To be Considered by State 

Water Board, June 7, 2016” 

ii. Exhibit 2 – “Second Pre-Hearing Conference Related to Byron Bethany 

Irrigation District Administrative Civil Liability Complaint and the West Side 

Irrigation District Draft Cease and Desist Order Hearings,” State Water Board 

letter to service list of participants, February 18, 2016 

iii. Exhibit 3 – Hearing Procedure for Administrative Civil Liability Complaint 

iv. Exhibit 4 - “Point Buckler Club, LLC and John D. Sweeney ACL Complaint No. 

R2-2016-1008 and Proposed CAO,” letter to Marnie Ajello, May 25, 2016  
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Description of Exhibit Provided by Hard Copy and Electronically 

(Dischargers’ Submittal in Response to Provision 1 of  

Cleanup and Abatement Order No. R2-2015-0038, October 16, 2015) 

16 

 

 16a. “Cleanup and Abatement Order R2-2015-0038, Point Buckler LLC,” letter to Bruce    

       Wolfe, October 16, 2015  

 

 16b. “Conditions at Point Buckler,” prepared by Applied Water Resources  

 
 

Exhibit No. 

 

Description of Exhibit Provided by Hard Copy and Electronically 

(Correspondence from San Francisco Bay  

Conservation and Development Commission) 

17 

 

 17a. “Point Buckler Island Unauthorized Project, Suisun Marsh,” letter to Point Buckler LLC,  

       January 30, 2015 

 

 17b. “Point Buckler Island Unauthorized Project, Suisun Marsh, BCDC Enforcement File No.   

       ER2021.038,” letter to Wilson Wendt, May 7, 2015 

 

 17c. “Pt. Buckler Island (BCDC Enforcement File No. ER2012.038),” letter to Wilson  

       Wendt, August 18. 2015 

 

 17d. “Pt. Buckler Island; BCDC Enforcement File No. ER2012.038 (Pt. Buckler, LLC; John  

       Sweeney, Principal),” letter to Lawrence Bazel, December 17, 2015 
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Description of Exhibit Provided by Hard Copy and Electronically 

(Court Proceedings) 

18 

 18a. First Amended Petition for Writ of Mandate and Complaint for Injunctive Relief, May   

       9, 2016 

 

 18b. Tentative Ruling Sustaining Demurrer, June 23, 2016 

 
 

Exhibit No. 

 

Description of Exhibit Provided by Hard Copy and Electronically 

(Dischargers’ Correspondence and Facebook Posts) 

19  

 19a. Request for Corps authorization to repair water control structures at Spinner Island  

       under RGP 3, March 18, 2008 

 

 19b. Photo of planned house on Point Buckler, Facebook post, February 22, 2014 

 

 19c. Kite launch area on west end of Point Buckler, Facebook post, July 6, 2014 

 

 19d. Aerial view of west end of Point Buckler, Facebook post, July 20, 2014 
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Description of Exhibit Provided by Hard Copy and Electronically 

(Dischargers’ Correspondence and Facebook Posts) 

19 

 

 19e. Boat dock at Point Buckler, Facebook post, July 20, 2014 

 

 19f. Landing craft hauling heavy equipment to Point Buckler, Facebook post, June 12, 2015 

 

 19g. Photo of boats anchored off Point Buckler in 2013, Facebook post, November 12, 2015 

 

 19h. Landing craft moving flat rack containers to Point Buckler, Facebook post, December   

       10, 2015 

  

 19i. Point Buckler Club open house invitation, Facebook post, April 12, 2016  

 

 19j. March 30 versus May 23, 2016, changes to Point Buckler Club website     

       (http://www.pointbucklerisland.com/), accessed on March 30 and May 23, 2016 
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Description of Exhibit Provided by Hard Copy and Electronically 

(Public Comments) 

20 

 

 20a. Nicole Sasaki, San Francisco Baykeeper Attorney – November 18-19, 2015 Board  

       Meeting Transcript, pg. 32-34. 

 

 20b. “Comments Regarding Point Buckler Island Complaint for Administrative Civil  

       Liability (ACL) and Tentative Cleanup and Abatement Order, R2-2016-1008,” letter from  

       Sierra Club, June 6, 2016 

 

 20c. “Re: Pending Enforcement Action, John D. Sweeney and Point Buckler Club, LLC,”  

       letter from Save the Bay, June 14, 2016 

 

 20d. “Comments on the Notice of Pending Enforcement Action, John D. Sweeney and Point  

       Buckler Club, LLC,” letter from San Francisco Baykeeper, June 15, 2016 

 

 20e. “Comments on the Notice of Pending Enforcement Action, John D. Sweeney and Point  

       Buckler Club, LLC,” letter from Citizens Committee to Complete the Refuge, June 16,  

       2016 

 

 20f. “Administrative Civil Liability Complaint No. R2-2016-1008 for Unauthorized  

       Discharge of Fill and Failure to Obtain a Water Quality Certification, Point Buckler  

       Island, Suisun Marsh, Solano County; Tentative Cleanup and Abatement Order,” letter  

       from National Marine Fisheries Service, June 16, 2016 

 

 20g. Letter from Napa Solano Audubon Society, June 16, 2016 
 

 

 

http://www.pointbucklerisland.com/


 

Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 

 
Description of Exhibit Provided by Reference 

 (State Statutes, Plans, and Policies) 
 

Exhibit 1 

 
 

1a. State Water Resources Control Board Porter-Cologne Water Quality Control Act 

http://www.waterboards.ca.gov/laws_regulations/docs/portercologne.pdf 

 

1b. San Francisco Bay Basin Water Quality Control Plan 

http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml 

 

1c. Suisun Marsh Habitat Management, Preservation, and Restoration Plan 

http://www.usbr.gov/mp/nepa/documentShow.cfm?Doc_ID=17283 

 

1d. Suisun Marsh TMDL Project Definition and Plan 

http://www.waterboards.ca.gov/rwqcb2/water_issues/programs/TMDLs/suisunmarsh/SM_Project%2

0Definition&Plan_Sep'12.pdf 

 

1e. State Water Resources Control Board Water Quality Enforcement Policy 

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pd

f 

 

1f. California Wetlands Conservation Policy (No Net Loss Policy) 

http://www.waterboards.ca.gov/water_issues/programs/cwa401/docs/wrapp2008/executive_order_w

59_93.pdf 

 

1g. California Endangered Species Act 

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=fgc&group=02001-03000&file=2050-2069 

 

1h. Sacramento-San Joaquin Delta Reform Act 2009 

http://www.leginfo.ca.gov/pub/09-10/bill/sen/sb_0001-0050/sbx7_1_bill_20091112_chaptered.html  
 
 
 

http://www.waterboards.ca.gov/laws_regulations/docs/portercologne.pdf
http://www.waterboards.ca.gov/sanfranciscobay/basin_planning.shtml
http://www.usbr.gov/mp/nepa/documentShow.cfm?Doc_ID=17283
http://www.waterboards.ca.gov/rwqcb2/water_issues/programs/TMDLs/suisunmarsh/SM_Project%20Definition&Plan_Sep'12.pdf
http://www.waterboards.ca.gov/rwqcb2/water_issues/programs/TMDLs/suisunmarsh/SM_Project%20Definition&Plan_Sep'12.pdf
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pdf
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pdf
http://www.waterboards.ca.gov/water_issues/programs/cwa401/docs/wrapp2008/executive_order_w59_93.pdf
http://www.waterboards.ca.gov/water_issues/programs/cwa401/docs/wrapp2008/executive_order_w59_93.pdf
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=fgc&group=02001-03000&file=2050-2069
http://www.leginfo.ca.gov/pub/09-10/bill/sen/sb_0001-0050/sbx7_1_bill_20091112_chaptered.html




 

Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 

 
Description of Exhibit Provided by Reference 

(Federal Regulations and Policies) 

 

Exhibit 2 
 
 
 

2a. Federal Water Pollution Control Act (Clean Water Act) 

http://www.epw.senate.gov/water.pdf 

 

2b. U.S. Army Corps of Engineers, San Francisco District – Regional General Permit 3 

http://www.spn.usace.army.mil/Portals/68/docs/regulatory/RGP/RGP3-2013.pdf   

 

2c. U.S. Fish and Wildlife Service Biological Opinion on the Proposed Suisun Marsh Habitat     

      Management, Preservation, and Restoration Plan and the Project-Level Actions in Solano    

      County, California 

http://www.suisunrcd.org/documents/2013FWSSMPBO-USACE.pdf 

 

2d. Federal Endangered Species Act of 1973 

http://www.nmfs.noaa.gov/pr/pdfs/laws/esa.pdf  

http://www.epw.senate.gov/water.pdf
http://www.spn.usace.army.mil/Portals/68/docs/regulatory/RGP/RGP3-2013.pdf
http://www.suisunrcd.org/documents/2013FWSSMPBO-USACE.pdf
http://www.nmfs.noaa.gov/pr/pdfs/laws/esa.pdf




 

Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 

 
Description of Exhibit Provided by Reference  

(Databases, Reports, Plans, and Other Information for Point Buckler Island) 

 

Exhibit 3 

 
 

3a. Annie Mason Point Club Individual Management Plan, 1984 

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&%

20Technical%20Reports/Nov_1984_Managemen_%20Plan.pdf  

 

3b. U.S. Department of Agriculture Soil Surveys of Contra Costa and Solano Counties 

http://www.nrcs.usda.gov/Internet/FSE_MANUSCRIPTS/california/CA013/0/contracosta.pdf  

http://www.nrcs.usda.gov/Internet/FSE_MANUSCRIPTS/california/solanoCA1977/ca_solano.pdf 

 

3c. U.S. Fish and Wildlife Service - National Wetland Inventory Map 

http://www.fws.gov/wetlands/Data/mapper.html 

 

3d. San Francisco Estuary Institute – EcoAtlas Map 

http://www.ecoatlas.org/regions/ecoregion/bay-delta 

 

3e. California Native Plant Society – Inventory of Rare and Endangered Plants 

http://www.rareplants.cnps.org 

 
3f. Vegetation Mapping of Suisun Marsh, Solano County, California Department of Fish and   

      Game, 2000 

https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=90000&inline=1 

 

3g. Conceptual Model for Managed Wetlands in Suisun Marsh, California Department of  

      Fish and Game and Suisun Resource Conservation District, 2007 

https://www.fws.gov/sacramento/outreach/2010/10-

29/Documents/Managed_Wetland_Conceptual_Model.pdf  

 
3h. “Amended Petition for Review and Request for Stay to State of California, State Water      

      Resources Control Board, In the Matter of Cleanup and Abatement Order No. R2-2015- 

      0038; Point Buckler Club, LLC,” October 12, 2015 

http://www.waterboards.ca.gov/public_notices/petitions/water_quality/docs/petitions/a2439petition.p

df  
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http://www.nrcs.usda.gov/Internet/FSE_MANUSCRIPTS/california/CA013/0/contracosta.pdf
http://www.nrcs.usda.gov/Internet/FSE_MANUSCRIPTS/california/solanoCA1977/ca_solano.pdf
http://www.fws.gov/wetlands/Data/mapper.html
http://www.ecoatlas.org/regions/ecoregion/bay-delta
http://www.rareplants.cnps.org/
https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=90000&inline=1
https://www.fws.gov/sacramento/outreach/2010/10-29/Documents/Managed_Wetland_Conceptual_Model.pdf
https://www.fws.gov/sacramento/outreach/2010/10-29/Documents/Managed_Wetland_Conceptual_Model.pdf
http://www.waterboards.ca.gov/public_notices/petitions/water_quality/docs/petitions/a2439petition.pdf
http://www.waterboards.ca.gov/public_notices/petitions/water_quality/docs/petitions/a2439petition.pdf
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        May 17, 2016    

        Place ID 816826 (BMM) 

Certified Mail: 7015 3010 0000 1554 5328 (Sweeney) 

  7015 3010 0000 1554 5311 (Point Buckler Club, LLC)   

Return Receipt Requested 

 

John D. Sweeney 

171 Sandpiper Drive 

Pittsburg, CA 94565 

Also sent via email: john@spinnerisland.com  

Point Buckler Club, LLC 

Attn: Lawrence S. Bazel 

155 Sansome Street 

San Francisco, CA 94104 

Also sent via email: lbazel@briscoelaw.net 

 

Subject:   Administrative Civil Liability Complaint No. R2-2016-1008 for Unauthorized 

Discharge of Fill and Failure to Obtain a Water Quality Certification, Point 

Bucker Island, Suisun Marsh, Solano County; Tentative Cleanup and 

Abatement Order 

 

Dear John D. Sweeney:  

 

Complaint No R2-2016-1008 (Complaint) enclosed with this letter issues an administrative civil 

liability (ACL) against John D. Sweeney and Point Buckler Club, LLC (Dischargers) in the 

amount of $4,600,000. This liability is based on allegations that the Dischargers violated the San 

Francisco Bay Basin Water Quality Control Plan Discharge Prohibition No. 9 and Clean Water 

Act section 301 for unauthorized discharge of fill to waters of the State and United States and 

Clean Water Act section 401, for failure to obtain a Water Quality Certification.   

 

In addition, a Tentative Cleanup and Abatement Order (CAO) is enclosed, requiring the 

Dischargers to abate the effects on beneficial uses resulting from unauthorized activities.  The 

CAO is being provided in draft form, and the Dischargers and designated or interested parties 

may provide comments to the proposed draft until June 16, 2016. Written comments submitted 

after this date may not be considered by the Regional Water Board. Pursuant to Title 23 of the 

California Code of Regulations, section 2050(c), any party who challenges the Regional Water 

Board’s action on this matter through a petition to the State Water Board pursuant to Water Code 

section 13320 will be limited to raising only those substantive issues or objections that were 

raised before the Regional Water Board at the public meeting or in timely written 

correspondence submitted to the Regional Water Board as described above. The enclosed 

Hearing Procedures, which will govern both the ACL and CAO, provide more information about 

the administrative process, although it is briefly summarized below.     

 

The Dischargers can respond to the Complaint and CAO by appearing before the Regional Water 

Board at a public hearing to contest the matter, or by signing the enclosed waiver to pursue other 

options, including settlement. 
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1. The Complaint and CAO may be contested before the Regional Water Board at the following 

meeting:  

Date/Time:  August 10, 2016, commencing at 9:00 a.m. 

Place:   First Floor Auditorium, Elihu Harris State Building 

1515 Clay Street, Oakland 

At this meeting, the Regional Water Board will consider whether to impose administrative 

civil liability (as proposed in the Complaint or for a different amount), decline the 

administrative civil liability, or refer the matter to the Attorney General for judicial 

enforcement at a public hearing. In addition, the Regional Water Board will consider issuing 

the CAO.  The CAO may be issued as proposed by the prosecution team, or modified by the 

Regional Water Board after consideration of any Dischargers’ and interested parties’ 

comments. 

Please refer to the enclosed Public Notice and Hearing Procedure for the Complaint and 

CAO and the ACL Fact Sheet for additional information about the Regional Water Board’s 

process, hearing procedure, and important deadlines (for submitting comments or evidence, 

obtaining designated party status, waiving or postponing a hearing, making objections or 

rebuttals to evidence, etc.). 

Pursuant to California Water Code section 13304, the Dischargers are hereby notified that the 

Water Board is entitled to, and may seek reimbursement for, all reasonable costs actually 

incurred by the Regional Water Board to investigate unauthorized discharges of waste and to 

oversee cleanup of such waste, abatement of the effect thereof, or other remedial action, 

required by the CAO. 

2. A hearing must be held within 90 days after issuance of an ACL Complaint, according to 

Water Code Section 13323, unless a waiver extending the hearing is received.  The 

Dischargers can waive the public hearing that has been scheduled for August 10, 2016, to 

pursue one of the following options:  

a. Pay the liability as proposed in the Complaint;  

b. Request more time and postpone the date of the public hearing;  

c. Promptly engage in settlement discussions with the Regional Water Board Prosecution 

Team;  

d. Propose a Supplemental Environmental Project (SEP), where partial payment of the 

penalty may be deferred towards completion of an environmental project (see the 

enclosed SEP Policy for more information on such projects).  

The Waiver, attached to the Complaint, describes these options in further detail, and also 

provides the deadline for submitting an SEP proposal (if this option is selected). To pursue 

one of these options, the Waiver must be signed, dated, and received by Marnie Ajello of 

the Regional Water Board Advisory Team with a copy to the Prosecution Team contact 

listed below no later than 5:00 p.m. on June 16, 2016.   

 

For more information about SEPs and the project selection and proposal approval process, 

please contact Athena Honore of the San Francisco Estuary Partnership (SFEP) at (510) 622-

2325 or ahonore@waterboards.ca.gov.  To see examples of current and completed projects, 

visit SFEP’s website: http://www.sfestuary.org/our-projects/stewardship/sep/. 

mailto:ahonore@waterboards.ca.gov
http://www.sfestuary.org/our-projects/stewardship/sep/
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Copies of these documents are also being provided to your counsel, Lawrence Bazel. We have 

discussed with Mr. Bazel his schedule in setting the hearing, as well as a meeting to discuss the 

proposed liability and mitigation and answer any questions about the administrative process. A 

meeting on May 2, 2016, was cancelled by Mr. Bazel, but another meeting is scheduled for May 

18, 2016. Given the issuance date of the Complaint and CAO, we would offer Mr. Sweeney and 

Mr. Bazel the opportunity to meet with the Regional Board Prosecution Team on May 18, 2016, 

as scheduled, or during the week of June 1, 2016 to allow greater time to review the documents 

and to ensure a more productive discussion. Please confirm what date works best.   

 

If you wish to communicate directly with the Prosecution Team regarding the Complaint, please 

contact Benjamin Martin at (510) 622-2116 or Benjamin.Martin@waterboards.ca.gov.  

 

 

        Sincerely, 

 

 

 

        Dyan C. Whyte 

        Assistant Executive Officer 

 

Enclosures: ACL Complaint No. R2-2016-1008  

Tentative CAO  

Waiver Forms for ACL Complaint No. R2-2016-1008 

Public Notice and Hearing Procedure for ACL Complaint No. R2-2016-1008 and 

Tentative CAO   

Administrative Civil Liability Fact Sheet 

State Water Resources Control Board Policy on Supplemental Environmental 

Projects, February 3, 2009. 

 

Copy to: Regional Water Board Lyris Enforcement email list 

  Regional Water Board Advisory and Prosecution Teams 

  Matthew Bullock, DAG, Matthew.Bullock@doj.ca.gov   

  Bill Lee, EPA R9 Enforcement, Lee.Bill@epa.gov 

  Brett Moffatt, EPA R9 Counsel, Moffatt.Brett@epa.gov 

  Paul Jones, EPA R9 Life Scientist, Jones.Paul@epa.gov 

  Craig Stutheit, EPA Criminal Investigation, Stutheit.Craig@epa.gov  

  Maggie Weber, BCDC Staff, Maggie.Weber@bcdc.ca.gov 

  Marc Zeppetello, BCDC Counsel, Marc.Zeppetello@bcdc.ca.gov 

  John Bowers, BCDC Counsel, John.Bowers@bcdc.ca.gov 

  Donald Tanner, NOAA, Don.Tanner@noaa.gov 

Steve Chappell, SRCD, schappell@suisunrcd.org 

  Bernadette Curry, Solano County DA, BSCurry@SolanoCounty.com 

  Nicole Sasaki, SF Baykeeper, Nicole@baykeeper.org 

  Reed Zars, Law Offices of Reed Zars, reed@zarslaw.com 

  Edward Yates, eyates@marinlandlaw.com 

  Stuart Sigel, Siegel Environmental, stuart@swampthing.org 

  Peter Baye, Botantist/Coastal Ecologist, baye@earthlink.net 

mailto:Benjamin.Martin@waterboards.ca.gov
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STATE OF CALIFORNIA 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN FRANCISCO BAY REGION 

TENTATIVE ORDER 
ADOPTION OF CLEANUP AND ABATEMENT ORDER for: 

POINT BUCKLER ISLAND 
SOLANO COUNTY 

The California Regional Water Quality Control Board, San Francisco Bay Region (hereinafter the 
Water Board), finds that: 
 
A. Purpose of Cleanup and Abatement Order 
 
1. This Cleanup and Abatement Order (Order) identifies unauthorized activities conducted at Point 

Buckler Island (Site), adverse effects on beneficial uses resulting from unauthorized activities, 
and corrective actions that shall be implemented to clean up and abate the effects of the 
unauthorized activities.  

B. Dischargers 

2. John D. Sweeney (Mr. Sweeney) purchased the Site in 2011.  He is named as a Discharger 
because, as the sole owner of the Site, he performed unauthorized activities, including levee 
construction, beginning approximately May 19, 2012. In a declaration dated December 28, 
2015, Mr. Sweeney stated he was the manager of Point Buckler Club, LLC, and that: 

In 2014, I personally did work (the “Work”) to maintain and repair the levee 
ringing the island…I dug out material from an artificial ditch inside the levee and 
placed the material on the existing levee. Some material was placed where the 
levee had been breached and (where part of the levee had eroded away) on solid 
ground inside the former levee location. I repaired one of two tide gates. The 
Work stopped in September 2014, when the [Point Buckler Club, LLC] learned 
that there were regulatory objections to the Work.  

Mr. Sweeney continued unauthorized activities on the Site as president and manager of Point 
Buckler Club, LLC (Club), which took ownership of the Site on October 27, 2014. Construction 
of a portion of the levee, unauthorized placement of structures, and the removal and destruction 
of tidal marsh vegetation occurred during the Club’s ownership. In addition, ongoing harm to 
beneficial uses continues to occur to the present. As the current owner of the Site, and because 
the Club had full knowledge of and authority over Mr. Sweeney’s actions, as well as knowledge 
of the ongoing harm to beneficial uses, the Club is also named as a Discharger (Mr. Sweeney 
and the Club are referred to collectively as “Dischargers”). 

C. Site Description and Environmental Setting 

3. The Site, also known as the Annie Mason Point Club or Club 801, is located off the western tip 
of Simmons Island in the Suisun Marsh, Solano County. Records from the Solano County 
Assessor Office (Assessor’s Parcel Number 0090-020-010) identify the Site as a 51.5 acre 
parcel. An evaluation of the shoreline, based on comparison of aerial photographs from 1985 
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and 2011, determined that considerable shoreline retreat (erosion) had occurred over this time 
period. This evaluation determined that Point Buckler Island reduced in size from 42.9 acres in 
1985 to approximately 39 acres in 2011 (Point Buckler Technical Assessment of Current 
Conditions and Historic Reconstruction Since 1985 (Expert Report), Appendix G, 2016). The 
waters to the south and east of the Site are Suisun Cutoff and Andy Mason Slough (also known 
as Annie Mason Slough), respectively. Grizzly Bay is located north of the Site and Suisun Bay 
is to the south.  

4. The Site appears to have been operated as managed wetlands for duck hunting during the early 
1980s. The existing levee (hereafter referred to as tidal remnant levee) degraded and breached 
by 1993 due to the lack of repair and maintenance. By the time Mr. Sweeney purchased the Site 
in 2011, a total of seven breaches (located on the south, west, and northern sections of the tidal 
remnant levee) provided daily tidal exchange between the Bay and the Site’s interior channels, 
tidal remnant borrow ditch, and interior tidal marsh. In addition, the tidal remnant levee had 
eroded away or subsided into the underlying wetlands, resulting in direct overland tidal flooding 
during higher tides over the degraded tidal remnant levee and across the interior marsh surface. 
By the time Mr. Sweeney purchased the Site in 2011, the Site was a tidal marsh subject to 
unimpeded daily tidal action for 18 years through tidal channels at the levee breaches and by 
high tide flows directly over the marsh surface. This area subject to tidal action – that  is, the 
area of the site below the high tide line that was also exposed to the tides—was approximately 
38.3 acres in 2011 (Expert Report, Appendices G, H, and J, 2016). 

5. Site conditions regarding soils, hydrology, and vegetation prior to the initiation of unauthorized 
activities were determined based on historical records including soil maps, vegetation 
classifications and maps, and aerial photographs, and field observations during Site inspections 
conducted on October 21, 2015, and March 2, 2016, as well as boat surveys of the Site on May 
28, 2003, and February 17, 2016. 

6. Soils at the Site were mapped by the U.S. Department of Agriculture Soil Conservation Service 
as Joice Muck and Tidal Marsh. Joice Muck soils are described as very poorly drained soils 
occurring in brackish marshes affected by the tides. Tidal Marsh soils are described as very 
poorly drained soils in areas flooded periodically by tidal water (Soil Conservation Service, 
1977). 

7. California Department of Fish and Wildlife (CDFW) and Department of Water Resources 
conducted vegetation surveys and mapping at 3-year intervals from 2000-2012. The 2000-2012 
vegetation maps for the Site identify predominantly wetland vegetation including hardstem tule 
(Schoenoplectus acutus), California bulrush (S. californicus), saltgrass (Distichlis spicata), 
common reed (Phragmites australis), and cattails (Typha spp.). The only potential non-wetland 
vegetation is on the outer edge of the Site’s east end, where California rose (Rosa californica) 
and coyote brush (Baccharis pilularis) are present (Keeler-Wolf et al., 2000; Expert Report, 
Appendix H, 2016).  

8. A March 2, 2016, vegetation survey of the Site identifies predominantly wetland vegetation 
typical of Suisun tidal marshes including large stands of hardstem tule, threesquare bulrush (S. 
americanus), and cattail. These species typically occur in wetlands that are saturated or 
shallowly flooded for most of the growing season (Expert Report, Appendix H, 2016). 
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9. The March 2, 2016, vegetation survey also identifies the presence of Mason’s lilaeopsis 

(Lilaeopsis masonii), a wetland plant listed by the California Native Plant Society (CNPS) as a 
California Rare Plant Rank 1B: Plants Rare, Threatened, or Endangered in California and 
Elsewhere (Expert Report, Appendix H, 2016; CNPS, 2016). 

10. Tidal waters, tidal tributaries, and waterways are definitively “waters of the United States” 
under section 404 of the Clean Water Act. A March 2, 2016, topographical survey of the Site 
establishes the elevation and position of the high tide line and delineates tidal waters at the Site 
under Clean Water Act Section 404 jurisdiction. Based on the topographical survey, 
approximately 38.3 of the approximately 39 acres of the Site are below the high tide line, fall 
under Clean Water Act Section 404 jurisdiction, and therefore are waters of the State and 
United States (Expert Report, Appendix N, 2016).  

11. Approximately 70 percent of the tidal remnant levee had subsided and degraded to high tidal 
marsh elevations and had been colonized by tidal marsh species (Expert Report, 2016). 

12. The U.S. Fish and Wildlife Service’s (USFWS) National Wetlands Inventory map identifies the 
Site as “estuarine intertidal emergent” or “persistent regularly flooded” (USFWS, 2016). 

13. The San Francisco Estuary Institute’s EcoAtlas map identifies the Site as tidal marsh with tidal 
drainage features (San Francisco Estuary Institute, 2016). 

14. The Site is located at the southern end of Grizzly Bay and the northern end of Suisun Bay in the 
Suisun Marsh. The Water Board’s Water Quality Control Plan for the San Francisco Bay Basin 
(Basin Plan) defines the existing and potential beneficial uses for waters within the Region. The 
Basin Plan designates the following existing and potential beneficial uses for Suisun Bay: 
industrial service supply, industrial process supply, commercial and sport fishing, estuarine 
habitat, fish migration, preservation of rare and endangered species, fish spawning, wildlife 
habitat, contact and noncontact water recreation, and navigation. The Basin Plan designates 
similar beneficial uses to Grizzly Bay. The Basin Plan also designates beneficial uses to 
wetlands in the Suisun Marsh including estuarine habitat, fish migration, preservation of rare 
and endangered species, contact and noncontact water recreation, fish spawning, and wildlife 
habitat (Water Board, 2015). 

15. Suisun Bay is designated critical habitat for threatened and endangered species under both the 
State and federal Endangered Species Acts, including Delta smelt (Hypomesus transpacificus), 
Central California Coast population segment of steelhead (Oncorhynchus mykiss), and the 
southern population segment of green sturgeon (Acipenser medirostris) (CA Fish & G. Code § 
2050 et seq.; 16 U.S.C. § 1531 et seq.). Suisun Bay is also within the habitat range of the 
longfin smelt (Spirinchus thaleichthys) which is listed as threatened under the California 
Endangered Species Act (Expert Report, Appendix P, 2016; CA Fish & G. Code, supra). 

16. Suisun Bay lies along the migratory pathway of threatened and endangered species including 
winter-run and spring-run Chinook salmon (Oncorhynchus tshawytscha), Central Coast 
population of steelhead trout (Oncorhynchus mykiss), and green sturgeon, and is therefore 
critical habitat for these species (Expert Report, Appendix P, 2016). 
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17. Prior to unauthorized activities, wetland habitat at the Site would have provided feeding 

grounds for young salmonids as they migrate through San Pablo Bay on their way to the ocean. 
These wetland habitats would have supported aquatic invertebrates and insects that are 
important food sources for salmonids. Shallow wetland habitats at the Site would also have 
provided salmonids refuge from predation from larger predatory fish. The Site is also 
immediately adjacent to habitats usually occupied by Delta smelt. Interior wetlands at the Site 
would have contributed to food web productivity and export to the Bay in support of the 
recovery of this threatened species. Finally, tidal channels at the Site would have provided 
spawning grounds for the threatened longfin smelt (Expert Report, Appendix P, 2016). 

18. The Site is also potential habitat for special status species including Ridgway’s rail (Rallus 
obsoletus), black rail (Laterallus jamaicensis coturniculus), salt marsh yellowthroat (Geothlypis 
trichas sinuosa), Suisun song sparrow (Melospiza melodia samuelisis), and salt marsh harvest 
mouse (Reithrodontomys raviventris) (USFWS Biological Opinion (BO) 2013; Expert Report, 
2016).  

19. Suisun Marsh is identified as an impaired water body pursuant to federal Clean Water Act  
section 303(d) for mercury, nutrients, organic enrichment/low dissolved oxygen, and 
salinity/total dissolved solids/chlorides (33 U.S.C. 1313(d)).  

D. Unauthorized Activities Conducted from 2012 to the Present 

20. As of May 2012, Mr. Sweeney began unauthorized activities that included (1) mowing tidal 
marsh vegetation on the western end and through the interior of the marsh, (2) excavating 
trenches on the north and south ends of the site and discharging fill onto the marsh surface; and 
(3) installing two pilings in Andy Mason Slough (Expert Report, Appendix K (Fig. K-5), 2016). 

21. As of April 2013, Mr. Sweeney installed a small boat dock, approximately 8 feet by 37 feet, in 
Andy Mason Slough.  By February 2014, he replaced the small dock with a large dock (Expert 
Report, Appendix K (Fig. K-11), 2016). 

22. As of March 24, 2014, Mr. Sweeney began levee construction activities including (1) 
excavating 1,770 feet of a new borrow/drainage ditch (hereafter referred to as borrow ditch) 
from tidal marsh, tidal remnant levee, and tidal waters; (2) constructing 1,825 feet of the new 
levee on top of tidal marsh, tidal remnant levee, and tidal waters; (3) excavating two trenches on 
the east and southwest of the Site and discharging  spoils onto tidal marsh; and (4) mowing tidal 
marsh vegetation on the west end of the Site. These activities resulted in closing off two 
breaches (Breaches 1 and 2) and blocking tidal flow into two tidal wetland areas along the south 
end of the Site (Expert Report, Appendix K (Figs. K-4 and K-20), 2016). 

23. As of June 5, 2014, Mr. Sweeney’s levee construction activities had progressed with an 
additional 305 feet of borrow ditch excavated from tidal marsh and the material used to 
construct an additional 400 feet of new levee on top of tidal marsh and tidal waters. As a result, 
Breach 3 was closed, removing tidal flow into the west end of the Site (Expert Report, 
Appendix K (Figs. K-4 and K-23), 2016). 
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24. As of August 6, 2014, Mr. Sweeney had excavated an additional 1,375 feet of borrow ditch 

from tidal marsh and tidal waters and used the material to construct an additional 1,420 feet of 
new levee on top of tidal marsh, tidal remnant levee, and tidal waters. Four more breaches 
(Breaches 4, 5, 6, and 7) were closed as a result of levee construction, thereby closing all tidal 
channel connections at the Site (Expert Report, Appendix K (Figs. K-4 and K-25), 2016). 

25. As of October 29, 2014, two days after the Club took ownership of the Site, borrow ditch 
excavation and new levee construction activities appear to have been completed. An additional 
980 feet of borrow ditch was excavated from tidal marsh and tidal waters and an additional 
1,065 feet of new levee was constructed on top of tidal marsh, tidal remnant levee, and tidal 
waters. From May 2012, to October 29, 2014, a total of 4,430 feet of borrow ditch was 
excavated from tidal marsh and tidal waters and approximately 8,586 cubic yards of material 
was placed on top of tidal marsh, tidal remnant levee, and tidal waters to construct the new 
4,700-foot levee. As a result, both tidal channel and overland tidal flow connectivity were fully 
blocked (Expert Report, Appendix K (Figs. K-4 and K-29), 2016). 

26. As of April 2015, unauthorized activities continued on the Site, including (1) the excavation of 
four crescent-shaped ponds in the interior tidal marsh, and the discharge of excavated material 
on the adjacent tidal marsh, (2) the discharge of fill in the borrow ditch for the west borrow 
ditch road crossing, (3) the discharge of fill onto tidal marsh at the Site’s west end to create a 
road to the water’s edge, (4) the mowing of tidal marsh vegetation and grading of the marsh 
plain for a road across the interior tidal marsh, and (5) the placement of shipping containers and 
trailers on tidal marsh at the Site’s east and west end (Expert Report, Appendix K (Fig. K-32), 
2016). 

27. As of February 2016, the Club continued to conduct unauthorized activities including (1) 
mowing of approximately 1.5 acres of tidal marsh vegetation in the northeast portion of the Site, 
(2) constructing a helicopter pad on tidal marsh at the east end of the Site, and (3) constructing a 
second helicopter pad and three wind-break platforms on tidal marsh at the west end of the Site. 
The helicopter pads consisted of pairs of flat-rack shipping containers that were marked with a 
helicopter landing symbol (a circled “H”) (Expert Report, Appendix K (Fig. K-40), 2016). 

28. Water Board staff and others inspected the Site on March 2, 2016, and further documented that 
unauthorized activities at the Site had occurred. Water Board staff observed the features 
described in Finding 27 above, as well as a newly-installed gate and posts across the east 
borrow ditch crossing. These features were not observed at the Site during a site inspection 
conducted by Water Board staff and others on October 21, 2015. Further, these unauthorized 
activities were conducted after the Water Board issued a Notice of Violation on July 28, 2015, 
and a Cleanup and Abatement Order on September 11, 2015. 

Water Board staff observed on March 2, 2016, (1) cracks in the new constructed levee in 
response to some combination of drying (dessication), vehicular transport, and differential 
settlement; (2) one tide gate installed at the west end of the Site, which was closed at both ends; 
(3) the presence of relatively fresh tracks, consistent with the use of heavy equipment present at 
the Site; (4) possible toilet facilities; (5) goats in a pen located next to the east borrow ditch 
crossing; and (6) a second gate stored on the Site, which could potentially be used  to fence the 
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west borrow ditch crossing to allow the goats to graze the Site’s interior tidal marsh (Inspection 
Report, 2016). 

E. Actions Taken by the Water Board and Others 

29. On November 19, 2014, staff from the San Francisco Bay Conservation and Development 
Commission (BCDC) and CDFW inspected the Site and reported that unauthorized levee 
construction activities removed crucial tidal flow to the interior of the Site, thereby drying out 
the Site’s former tidal marsh areas (BCDC, 2015).  

30. On July 28, 2015, the Water Board Assistant Executive Officer issued a Notice of Violation 
(NOV) for filling waters of the United States and State. The NOV stated the Water Board’s 
intent to issue a cleanup and abatement order requiring action to correct and mitigate for these 
violations and advised the Dischargers to cease and desist unauthorized activities. 

31. On September 11, 2015, the Water Board issued Cleanup and Abatement Order No. R2-2015-
0038 (Order) for unauthorized levee construction activities at the Site. The Order required the 
submittal of (1) a technical report describing the nature and extent of unauthorized activities and 
impacts resulting from these activities; (2) a description of any permits and other authorizations 
obtained; (3) a Corrective Action Workplan proposing corrective actions designed to restore 
tidal circulation to the Site; and (4) a proposal for compensatory mitigation habitat to address 
temporal and permanent impacts resulting from unauthorized levee construction activities. 

32. In a letter to the Water Board dated September 18, 2015, Miller Starr Regalia responded to the 
Order on behalf of “John Sweeney, the managing member of the Point Buckler LLC” and 
requested a hearing before the Water Board. 

33. In a September 23, 2015, email, the Water Board Prosecution Team stated that there was no 
action to take before the Board at this time and it would be more appropriate to schedule a 
meeting with Water Board staff. The email further stated that the Order could be revised in the 
future based on additional information received, such as technical reports required by the Order. 

34. In a letter to the Water Board dated September 25, 2015, Lawrence Bazel responded to the 
Order on behalf of the Club. The letter (1) disputed the Water Board’s authority to require cost 
reimbursement from the Discharger; (2) requested a hearing before the Water Board; (3) 
requested an explanation of how the Water Board was implementing separation of functions and 
the prohibition on ex-parte communications; and (4) requested that all deadlines in the Order be 
postponed for 60 days. 

35. On October 7, 2015, Water Board staff met with Mr. Sweeney and the Club’s counsel (Mr. 
Bazel and John Briscoe). The purpose of this meeting was to discuss unauthorized activities at 
the Site and regulatory approvals required for these activities. During this meeting, Mr. Bazel 
requested an extension for submittals required by the Order. 

36. On October 11, 2015, the Club petitioned the State Water Resources Control Board (State 
Water Board) and requested a stay on the Order.  
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37. On October 15, 2015, the Water Board granted the Dischargers’ request for a 60-day extension 

for Provision 2 of the Order, which required submittal of a Corrective Action Workplan. 

38. On October 16, 2015, the Club submitted documents required by Provision 1 of the Order. This 
submittal included: (1) an amended petition and request for stay to the State Water Board; (2) a 
copy of the Site’s 1984 Individual Management Plan; (3) a 1984 aerial photo; (4) a copy of the 
lease retroactively issued by State Lands Commission for the floating boat dock, wood pilings, 
gangway and walkway; (5) a letter report to Bruce Wolfe; and (6) a report titled Conditions at 
Point Buckler (Conditions Report) prepared by Applied Water Resources, dated October 16, 
2015. The Conditions Report states that “recent activities at the Island has resulted in the 
placement of fill material into waters of the State” and that the hydrology of the Site prior to the 
Dischargers’ activities consisted of “tidally influenced portions of some channels and some old 
ditches.”  The Water Board Assistant Executive Officer responded to this submittal in a letter 
dated December 23, 2015 (see Finding E.44, below). 

39. On October 21, 2015, Water Board staff inspected the Site, along with staff from BCDC, U.S. 
Environmental Protection Agency (U.S. EPA), U.S. Army Corps of Engineers (Corps), and Dr. 
Stuart Siegel, (professional wetland scientist). The purpose of the site inspection was to observe 
site conditions and to better understand (1) the nature and extent of construction activities, 
including the volume of fill placed for construction of the levee, and (2) the extent of waters of 
the State and United States, including tidal marsh habitat that was adversely impacted by levee 
construction activities. Based on the results of the site inspection, Water Board staff concluded 
that a topographical survey and wetland delineation were necessary to determine the extent of 
impacts to waters of the State and United States. 

During this site inspection, BCDC staff observed additional work performed since their 
November 14, 2014, site inspection including (1) fill placed to construct a crossing over the 
borrow ditch on the Site’s east and west end; (2) a road constructed across the Site interior; (3) 
four crescent-shaped ponds excavated in the Site interior; (4) a new water control structure 
installed on the Site’s west end; (5) two additional storage containers; (6) a goat pen installed 
with a number of goats brought to the Site; (7) tidal marsh vegetation removed, mowed and/or 
flattened throughout Site  interior; and (8) approximately 14 trees planted on the Site, all dead, 
“apparently due to high salinity levels” (BCDC, 2016). 

40. On November 20, 2015, Water Board staff met with Mr. Sweeney, Mr. Bazel, and Mr. Briscoe, 
along with staff from BCDC. The purpose of this meeting was to (1) discuss the October 16, 
2015, submittal required by Provision 1 of the Order, (2) discuss results of the October 21, 
2015, site inspection, and (3) request additional information, including a topographical survey 
and wetland delineation. During this meeting, Mr. Bazel agreed to provide the additional 
information and requested a second extension for submittal of the Corrective Action Workplan 
required by Provision 2 of the Order. 

41. In a letter to Bruce Wolfe dated December 1, 2015, the Club requested an extension of the 
Order’s Provision 2 deadline from January 1, 2016, to April 30, 2016, and proposed to submit 
additional information agreed upon during the November 20, 2015, meeting with Water Board 
staff. 
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42. In a letter to the Dischargers dated December 9, 2015, the Water Board declined the second 

request for an extension due to a lack of technical justification. 

43. In a letter to the Dischargers also dated December 9, 2015, the Water Board Assistant Executive 
Officer requested the submittal of additional information that had been agreed to during the 
November 20, 2015, meeting and proposed by the Club in their December 1, 2015, letter, 
including: (1) a forensic wetland delineation characterizing the extent of wetlands and other 
waters of the State before and after levee construction activities, (2) a topographical survey, (3) 
a description of current and intended future activities at the Site, (4) the date(s) excavation of 
the borrow ditch and levee construction began, (5) documentation of the Site’s operation as a 
managed wetland from 1984 until the Discharger purchased the Site, and (6) documentation of 
any use of the Site as mitigation. The letter requested the submittal of this information by 
February 15, 2016. The Water Board has not received this information to date. 

44. In a letter to the Dischargers dated December 23, 2015, the Water Board Assistant Executive 
Officer discussed the permitting requirements the Dischargers failed to satisfy and responded to 
the Dischargers’ assertions regarding authorization under the Corps’ Regional General Permit 3 
(RGP 3) and associated Clean Water Act Section 401 water quality certification (Certification) 
issued by the Water Board. The letter concluded that (1) much of the levee construction 
activities done at the Site were not authorized under RGP 3 and associated Certification, and (2) 
the Site at the time it was purchased by Mr. Sweeney consisted largely of tidal marsh habitat 
and had been subject to tidal influence for a significant period of time. 

45. On December 27, 2015, the Water Board received notice of an Ex Parte Hearing scheduled for 
December 29, 2015, at the Solano County Superior Court. The Club applied for a stay of the 
Water Board’s Order, or, alternately, a temporary restraining order enjoining the Water Board 
from enforcing the Order. The Court issued a stay of the Water Board’s Order. 

46. In a memo to the Water Board Executive Officer dated January 4, 2016, the Water Board 
Prosecution Team recommended (1) rescinding the Order to address the Club’s procedural due 
process claims; and (2) a hearing by the Water Board on a revised Order. 

47. In a letter dated January 5, 2016, the Water Board Executive Officer rescinded the Order. The 
rescission was “without prejudice to Regional [Water] Board staff’s ability to propose, or the 
Board’s ability to issue, a [Cleanup and Abatement Order] and/or other orders or permits 
covering the subject matter of [the Order].” The rescission specifically noted the intent to “avoid 
unnecessary procedural litigation and to allow Board members an opportunity to consider the 
factual and legal issues in this matter in a public hearing.” 

48. On January 14, 2016, California River Watch issued a Notice of Violation and Intent to File 
Suit under the Endangered Species Act Section 11(g), 16 U.S.C. § 1540 (g) to the Dischargers. 
The notice alleged harm to and unauthorized take of threatened and/or endangered species in the 
Suisun Bay Conservation Area including Delta smelt, Central California steelhead, green 
sturgeon, Sacramento winter-run and Central Valley spring-run Chinook salmon, salt marsh 
harvest mouse, and Ridgway’s rail. 
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49. In a series of emails beginning on January 22, 2016, Water Board staff requested permission 

from Mr. Sweeney to access the Site in early February 2016 to delineate habitats, survey 
topography, and document the nature and extent of construction activities. In a February 10, 
2016, email to Mr. Bazel, Water Board staff noted that informal access to the island had not 
been granted or denied for the fourth time and expressed the urgency to visit the island during 
the proposed dates due to tides and seasonal changes in vegetation and a need to confirm and 
augment existing data (Application for Inspection Warrant, 2016). 

50. On February 17, 2016, Water Board staff and Dr. Stuart Siegel conducted a boat survey around 
the Site to assess whether vegetation growth would obscure visual observation of the ground 
surface in tidal areas. Water Board staff determined that continued vegetation growth would 
impede visual observations of Site conditions and that Site access before March was imperative. 
Water Board staff also observed recent unauthorized activities that were not observed during the 
October 21, 2015, site inspection, including (1) grading to repair the levee on the Site’s east 
end, and (2) two mobile helicopter landing pads installed on top of tidal marsh (Application for 
Inspection Warrant, 2016). 

51. On February 19, 2016, Water Board staff submitted an application for an inspection warrant of 
the Site to the Solano County Superior Court. The Court issued the inspection warrant on 
February 24, 2016.  

52. On March 2, 2016, Water Board staff conducted an inspection of the Site. They were 
accompanied by Dr. Stuart Siegel, Dr. Peter Baye (coastal ecologist/botanist), a topographical 
survey crew from CLE Engineering, Inc., Don Tanner (National Oceanic and Atmospheric 
Administration), and Paul Jones (U.S. EPA Life Scientist). The purpose of the inspection was to 
assess conditions at the Site resulting from unauthorized construction of the levee and 
placement of fill into waters of the State and United States. The inspection objectives included 
(1) investigate water quality, (2) survey topography and map the extent of fill material, (3) 
document site activities, (4) collect wetland jurisdiction data on soils, vegetation, and 
hydrology, and (5) observe ecological conditions including condition of vegetation communities 
and occurrence of listed or special status plant, fish, or wildlife species. 

53. In a letter to the Dischargers dated March 28, 2016, the Corps: (1) confirmed the unauthorized 
discharge of fill material into jurisdictional tidal waters of the United States during an October 
21, 2015, site visit; (2) stated that the Dischargers may be subject to administrative and/or legal 
actions for unauthorized work; (3) identified the potential for penalties for violations of the 
Clean Water Act; (4) stated that U.S. EPA would be the lead enforcement agency to determine 
the appropriate enforcement response; and (5) required that the Dischargers cease any further 
dredge or fill activities. 

54. On March 28, 2016, on behalf of the Club, Mr. Bazel provided the Water Board and the 
Attorney General’s office with a Notice of Motion and Motion for Determination and 
Preliminary Injunction filed with the Solano County Superior Court. The motion asked the 
Court to make a determination that the Executive Officer and the Water Board had “acted in 
excess of their jurisdiction in issuing a cleanup and abatement order” and asked the Court for a 
“preliminary injunction prohibiting [the Water Board] from re-issuing the cleanup and 
abatement order, from issuing a cleanup and abatement order requiring the Club to remove or 
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destroy any part of the levee at Point Buckler Island, or otherwise issuing another cleanup and 
abatement order against the Club for work done at Point Buckler Island in excess of their 
jurisdiction.” 

55. On April 8, 2016, the Water Board Assistant Executive Officer sent an email to Mr. Bazel, 
stating that, “Our inspection of Point Buckler Island on March 2, 2016, confirmed that the 
Section 401 Clean Water Act violations cited in our July 28, 2015, Notice of Violation still 
exist.  The prior observations concerning the degradation of tidal wetlands and habitat were 
validated, and we note that the degraded conditions may potentially be exacerbated by the 
presence of grazing animals, recent mowing, and lack of restored tidal flow to the island.”  The 
Assistant Executive Officer suggested meeting to discuss resolution of the violations. 

56. Water Board staff documented the results of the March 2, 2016, site inspection in an Inspection 
Report dated April 19, 2016. The Inspection Report provided a summary of inspection activities 
performed, water quality sampling methodology and results, staff observations of Site 
conditions, and photographs taken during the inspection.  

57. On April 22, 2016, BCDC issued Cease and Desist Order (CDO) No. ECD2016.01 to the 
Dischargers. The CDO ordered the Dischargers to cease and desist all activity in violation of the 
Suisun Marsh Preservation Act (SMPA) and the McAteer-Petris Act (MPA). The CDO 
concluded that the Dischargers violated and continue to violate the SMPA and MPA by 
conducting unpermitted development at the Site and required the Dischargers to apply for a 
permit “for the placement of fill, substantial change in use, and/or development activities” no 
later than June 21, 2016. The permit application “shall include a proposed plan and schedule to 
restore tidal action to and tidal marsh vegetation at the Site”. The CDO also provided notice of a 
public hearing before the Commission scheduled for July 21, 2016. 

58. Technical experts contracted by the Water Board prepared the Point Buckler Technical 
Assessment of Current Conditions and Historic Reconstruction Since 1985 (Expert Report) 
dated May 12, 2016. The purpose of this report is to (1) determine Site conditions prior to 
unauthorized activities; (2) document the nature and extent of unauthorized activities; (3) 
identify State and federal agency jurisdictional areas; and (4) assess the impacts resulting from 
unauthorized activities. Data and analyses presented in the technical report are based on site 
visits on October 21, 2015 and March 2, 2016 and boat tours around the Site on May 28, 2003, 
and February 17, 2016; new aerial photographs flown on February 10, 2016; historical aerial 
photographs; a topographical survey conducted on March 2, 2016; and literature reviews. 
Report preparers include Dr. Stuart Siegel, Dr. Peter Baye, Dan Gillenwater (wetland scientist), 
and Dr. Bruce Herbold (fisheries ecologist).  

F. Harm Caused by Unauthorized Activities 

59. Construction of the new levee resulted in unauthorized placement of fill in approximately 2.6 
acres of waters of the State and United States consisting of tidal marsh, tidal channels, and tidal 
remnant levee. Construction of a road to the water’s edge on the Site’s west end, placement of 
spoils, and installation of structures resulted in unauthorized placement of fill in an additional 
0.63 acres of waters of the State and United States (total fill placed in approximately 3.23 acres 
of waters of the State and United States). Approximately 5.8 acres of tidal marsh vegetation 
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were mowed or destroyed as a result of unauthorized activities. Finally, construction of the new 
levee blocked tidal channels and overland tidal flow into 27.18 acres of the Site’s interior tidal 
marsh (Expert Report, Appendices K and Q, 2016). 

60. Unauthorized activities adversely impacted beneficial uses at the Site including estuarine 
habitat, fish migration, preservation of rare and endangered species, fish spawning, wildlife 
habitat, and commercial and sport fishing (Basin Plan, 2015).  

61. Unauthorized activities at the Site have unreasonably affected and continue to adversely impact 
water quality and beneficial uses by blocking tidal flows through the tidal channels and 
eliminating direct overland tidal flooding during higher tides (Expert Report, 2016).  

62. By blocking tidal action, the Site has been deprived of estuarine waters and is draining and 
drying out. This has resulted in the mass dieback of previously dominant tidal marsh species, 
such as tule, bulrush, and cattail that thrive in permanently flooded or saturated soils. Instead, 
perennial pepperweed (Lepidium latifolium) now dominates over most of the diked interior 
marsh. Perennial pepperweed, which is intolerant of prolonged, deep seasonal flooding, is one 
of the most problematic invasive species in the Suisun Marsh (Expert Report, Appendix L, 
2016; Conceptual Model for Managed Wetlands in Suisun Marsh, 2007). 

63. Water quality data collected by Water Board staff show that blocking tidal action and ongoing 
drainage of the Site has resulted in increased salinity, particularly in water samples taken from 
the Site’s interior channels and from test pits dug in the interior marsh. Elevated groundwater 
salinity exceeded the salt tolerance of the previously dominant tidal marsh species at the Site 
such as tule, bulrush, and cattail, and likely contributed to the mass dieback of these species 
(Expert Report, Appendices L and Q, 2016; Conceptual Model for Managed Wetlands in Suisun 
Marsh, 2007).  

64. Mason’s lilaeopsis, a special status wetland plant, was observed near the outboard edge of the 
tidal marsh along both sides of a constructed road to the water’s edge on the Site’s west end 
during the March 2, 2016 vegetation survey. Construction of the road to the water’s edge likely 
destroyed colonies of Mason’s lilaeopsis, resulting in adverse impacts on the beneficial use of 
preservation of rare and endangered species (Expert Report, Appendix Q, 2016). 

65. Blocking tidal action eliminated tidal sedimentation that contributes to marsh accretion. Marsh 
accretion by tidal sediment deposition is essential if tidal marsh substrate elevations are to keep 
pace with sea level rise. Therefore, unauthorized activities reduced, and will continue to reduce, 
the Site’s resilience to accelerated sea level rise (Expert Report, Appendix Q, 2016). 

66. Blocking tidal channels at the Site likely prevented, and will continue to prevent, young 
salmonids from accessing feeding grounds.  In addition, it exposes, and will continue to expose, 
young salmonids to a higher risk of predation by blocking their access to a shallow water refuge 
as they migrate through San Pablo Bay on their way to the ocean. Therefore, unauthorized 
activities led to long-term restrictions on beneficial uses such as fish migration and the 
preservation of rare and endangered species (Expert Report, Appendix P, 2016). 
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67. Blocking the hydraulic connection between the Site and adjacent open water habitats occupied 

by Delta smelt likely prevented, and will continue to prevent, the export of food material from 
interior wetlands at the Site that could support the growth and survival of this threatened 
species. Therefore, unauthorized activities led to long-term restrictions on beneficial uses such 
as estuarine habitat and preservation of rare and endangered species (Expert Report, Appendix 
P, 2016). 

68. Blocking tidal channels at the Site likely prevented, and will continue to prevent, longfin smelt 
from accessing spawning grounds. Therefore, unauthorized activities led to long-term 
restrictions on the beneficial use of fish spawning (Expert Report, Appendix P, 2016).  

69. The Suisun Marsh Habitat Management, Preservation, and Restoration Plan (May 2013) 
establishes restrictions on the timing of construction activities to avoid and minimize impacts to 
threatened and endangered species including Delta smelt, Chinook salmon, steelhead, green 
sturgeon, longfin smelt, Ridgway’s rail, and California least tern. These restrictions require that 
landside work occur between July and September, and in-water activities occur between August 
and November. Because unauthorized levee construction activities were performed outside 
these work windows, unauthorized activities likely resulted in adverse impacts to these 
threatened and endangered species. 

70. The degradation of tidal marsh vegetation, including mass dieback of marsh vegetation and 
spread of invasive perennial pepperweed, likely resulted in degraded wildlife habitat for 
waterfowl, passerines birds, and mammals, including river otters. Therefore, unauthorized 
activities led to long-term restrictions on the beneficial use of wildlife habitat (Expert Report, 
Appendix Q, 2016). 

71. A California Environmental Quality Act (CEQA) assessment was not performed for 
unauthorized activities at the Site because the Dischargers failed to obtain required permits and 
authorizations. Consequently, there was no analysis of potential environmental impacts, 
evaluation of project alternatives, or consideration of ways to avoid, minimize, or mitigate for 
potential impacts resulting from the unauthorized activities. 

G. Violations 

72. The Dischargers’ unauthorized activities at the Site violate the Basin Plan and Clean Water Act 
sections 301 and 401 as described below:  

a. Chapter 4, Table 4-1 of the Basin Plan, Discharge Prohibition No. 9, prohibits the discharge 
of silt, sand, clay, or other earthen materials from any activity in quantities sufficient to 
cause deleterious bottom deposits, turbidity, or discoloration in surface waters or to 
unreasonably affect or threaten to affect beneficial uses. The Dischargers’ unauthorized 
activities have resulted in the discharge of fill into 3.23 acres of waters of the State and 
United States. The fill remains in waters of the State and United States, blocking tidal action 
to the Site and contributing to the ongoing degradation of 27.18 acres of the Site’s interior 
tidal marsh. Accordingly, the Dischargers’ unauthorized activities at the Site are in violation 
of the Basin Plan.   
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b. Clean Water Act section 301 prohibits the discharge of any pollutant by any person. 

c. Clean Water Act section 404 requires a permit before dredged or fill material may be 
discharged into waters of the United States, unless the activity is exempt from section 404 
regulations.  Section 10 of the Rivers and Harbors Act prohibits building any dock without 
authorization from the Corps.  For both of these activities, Clean Water Act section 401 
requires the applicant to obtain a related certification from the state in which the discharge 
originates or construction occurs, certifying (with or without additional conditions) that the 
activity is consistent with a number of specifically identified Clean Water Act 
provisions. Title 23 of the California Code of Regulations, section 3855, requires that “an 
application for water quality certification shall be filed with the regional board executive 
officer.”  Neither Discharger has filed an application for a Clean Water Act section 401 
Water Quality Certification for the unauthorized activities that resulted in a discharge of fill 
to waters of the State and United States. Accordingly, the Dischargers are in violation of 
Clean Water Act section 401. 

73. The Dischargers claim to have acted in compliance with the 2013 Regional General Permit No. 
3 (RGP 3) and the associated conditional water quality certification.  RGP 3, however, only 
authorizes maintenance activities within non-tidal seasonal and perennial wetlands and uplands 
of Suisun Marsh duck clubs. Work performed by the Dischargers, including construction of a 
new levee, road, and borrow ditch, was not maintenance and occurred in tidal areas and 
therefore was not work permitted or permittable under RGP 3 and its associated water quality 
certification.  

74. California Water Code section 13304 requires any person who has discharged or discharges 
waste into waters of the State in violation of any waste discharge requirement or other order or 
prohibition issued by a Regional Water Board or the State Water Resources Control Board, or 
who has caused or permitted, causes or permits, or threatens to cause or permit any waste to be 
discharged or deposited where it is, or probably will be, discharged into waters of the State and 
creates, or threatens to create, a condition of pollution or nuisance, shall, upon order of the 
Regional Water Board, clean up the waste or abate the effects of the waste, or, in the case of 
threatened pollution or nuisance, take other necessary remedial action, including, but not limited 
to, overseeing cleanup and abatement efforts.  

75. Based upon the above findings, the Water Board finds that the Dischargers have caused or 
permitted waste to be discharged or deposited where it has been discharged into waters of the 
State and United States, and created or threatens to create a condition of pollution. As such, 
pursuant to Water Code sections 13267 and 13304, this Order requires the Dischargers to 
submit technical reports and undertake corrective action to clean up the waste discharged and 
abate its effects.  The burden of preparing technical reports required pursuant to section 13267, 
including costs, bears a reasonable relationship to the need for the reports and the benefits to be 
obtained from the reports, namely the restoration of beneficial uses at the Site.  

76. The Water Board, in a public meeting, heard and considered all comments pertaining to this 
Order. 
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77. Issuance of this Order is an action to enforce the laws and regulations administered by the 

Water Board and for the protection of the environment.  As such, this action is categorically 
exempt from CEQA (Public Resources Code section 21000 et seq.), pursuant to section 15321, 
subdivision (a)(2), of title 14 of the California Code of Regulations.  This Order generally 
requires the Dischargers to submit plans for approval prior to implementation of cleanup 
activities at the Site.  Mere submittal of plans is exempt from CEQA as submittal will not cause 
a direct or indirect physical change in the environment or is an activity that cannot possibly 
have a significant effect on the environment.  CEQA review at this time would be premature 
and speculative, as there is not enough information concerning the Dischargers’ proposed 
remedial activities and possible associated environmental impacts.  If the Water Board 
determines that implementation of any plan required by this Order will have a significant effect 
on the environment, the Water Board will conduct the necessary and appropriate environmental 
review prior to the Executive Officer’s approval of the applicable plan.  The Dischargers will 
bear the costs, including the Water Board’s costs, of determining whether implementing any 
plan required by this Order will have a significant effect on the environment, and, if so, in 
preparing and handling any documents necessary for environmental review.  If necessary, the 
Dischargers and a consultant acceptable to the Water Board shall enter into a memorandum of 
understanding with the Water Board regarding such costs prior to undertaking any 
environmental review. 

78. Pursuant to California Water Code section 13304, the Dischargers are hereby notified that the 
Water Board is entitled to, and may seek reimbursement for, all reasonable costs actually 
incurred by the Water Board to investigate unauthorized discharges of waste and to oversee 
cleanup of such waste, abatement of the effects thereof, or other remedial action, required by 
this Order. 

IT IS HEREBY ORDERED, pursuant to Water Code sections 13267 and 13304, that the 
Dischargers shall submit the required technical reports and clean up the waste discharged, abate its 
effects, and take other remedial actions as follows: 

H. Prohibitions 

1. The discharge of fill material that will degrade, or threaten to degrade, water quality, or 
adversely affect, or threaten to adversely affect existing or potential beneficial uses of waters of 
the State is prohibited.  

2. Placement of fill material anywhere at the Site is prohibited, except as allowed by plans 
accepted by the Executive Officer or approved by the Water Board pursuant to this Order, or 
through permits (e.g., Waste Discharge Requirements or Water Quality Certification) issued by 
the Water Board subsequent to the adoption of this Order for the placement of fill into waters of 
the State or the United States. 

3. Removal or destruction of tidal marsh vegetation in a manner that adversely impacts or 
threatens to adversely impact water quality or beneficial uses in any water of the State is 
prohibited. 

4. This Order does not allow for the take, or incidental take, of any special status species. The 
Dischargers shall use the appropriate protocols, as approved by CDFW, USFWS, and the 
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National Marine Fisheries Service, to ensure that activities do not impact the beneficial use of 
preservation of rare and endangered species or violate the California or federal Endangered 
Species Acts. 

I. Provisions 

1. No later than November 10, 2016, the Dischargers shall submit an Interim Corrective 
Action Plan, acceptable to the Water Board Executive Officer, that includes the following: 
a. An Interim Corrective Action Plan (ICAP) designed to prepare the Site for tidal restoration. 

The ICAP shall include measures that will be taken to manage water at the Site to (1) 
control the spread of perennial pepperweed, (2) reduce soil salinity, and (3) reverse soil 
acidification and peat decomposition. The ICAP shall include triggers or criteria that will be 
used to evaluate whether the Site has been sufficiently rehabilitated and is ready for tidal 
restoration. The ICAP shall include an implementation time schedule. The Dischargers shall 
initiate implementation in accordance with the accepted implementation time schedule 
within 60 days of written acceptance of the ICAP by the Executive Officer. 

2. No later than February 10, 2017, the Dischargers shall submit a Point Buckler Restoration 
Plan, acceptable to the Water Board Executive Officer, that includes the following: 
a. A Restoration Plan describing corrective actions designed to (1) restore tidal flow into all 

seven breaches that existed prior to the Dischargers’ unauthorized activities; (2) restore tidal 
circulation throughout the interior of the Site; and (3) restore overland tidal connection to 
the Site’s interior marsh during higher tides. The Restoration Plan shall include a workplan 
and implementation time schedule. The workplan shall identify all necessary permits and 
approvals and a process to obtain them. The Dischargers shall initiate implementation in 
accordance with the approved implementation time schedule within 60 days of written 
acceptance of the Point Buckler Restoration Plan by the Executive Officer 

b. A Restoration Monitoring Plan (RMP) shall include monitoring methods and performance 
criteria designed to monitor and evaluate the success of the implemented restoration actions. 
Performance criteria shall include targets for water quality, soil and hydrologic conditions, 
and vegetation composition including invasive species control. The RMP shall monitor the 
success of the restoration actions until performance criteria have been successfully achieved, 
and for at least five years following completion of the restoration actions. 

3. No later than February 10, 2017, the Dischargers shall submit a Mitigation and 
Monitoring Plan, acceptable to the Water Board Executive Officer, that includes the 
following: 

a. A proposal to provide compensatory mitigation to compensate for any temporal and 
permanent impacts to wetlands and other waters of the State that resulted from unauthorized 
activities at the Site. The Mitigation and Monitoring Plan (MMP) shall (1) describe existing 
site conditions at the proposed mitigation site; (2) describe implementation methods used to 
provide compensatory mitigation; (3) include monitoring that will be implemented and 
performance criteria that will be used to evaluate the success of the compensatory 
mitigation; and (4) include an implementation schedule. The Dischargers shall initiate 
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implementation in accordance with the accepted implementation time schedule within 60 
days of written acceptance of the MMP by the Executive Officer. 

Compensatory mitigation shall comply with the State’s No Net Loss Policy, which has been 
incorporated into the Basin Plan. The primary goal of this policy is to ensure no overall net 
loss and to achieve a long-term net gain in the quantity, quality, and permanence of 
wetlands acreage and values.  

When wetlands are lost, compensatory mitigation for that loss is determined, in part, based 
on the functions and areal extent of the lost wetlands. Each site is reviewed on a case-by-
case basis, and no pre-determined set of ratios is used to determine mitigation, though a 
minimum of 1 acre gained for each acre lost is typically required when that mitigation is in-
kind, on-site, complete, and fully established at the time the impact occurs. For mitigation 
that is in-kind and on-site, and constructed at the same time as impacts occur, a typical 
amount of mitigation is approximately twice the amount of wetlands impacted (e.g., a 
minimum of 2 acres of compensatory mitigation for each acre of fill) due to the limited 
temporal loss. Factors leading to requirements for additional mitigation include:  

• Temporal losses, which are defined as functions lost due to the passage of time 
between loss of the impacted wetland and creation/restoration of the full-functioning 
mitigation wetland;  

 Indirect impacts to wetlands, including loss of or impacts to adjacent lands that 
influence the beneficial uses of the wetlands. Such impacts can include, but are not 
limited to, loss of upland buffers and adjacent supporting habitats, and the 
introduction of other activities, such as regular human disturbance, in adjacent areas; 

 Loss of or impacts to medium to high quality habitat; 

 Loss of or impacts to special status species and their associated habitats; 

 The period of time required for full development of created/restored tidal marsh; 

 Delays in the construction/restoration of mitigation wetlands, relative to when tidal 
marsh at the Site was filled (e.g. fill impacts began in 2012, but compensatory 
mitigation for the fill has not yet been provided); 

 Uncertainty associated with the construction/restoration of tidal marsh; and 

 Mitigation located off-site or the creation/restoration of out-of-kind wetlands (e.g. 
creation/restoration of wetlands other than tidal marsh, when impacts are to tidal 
marsh). Typically, the further off-site, and the more out-of-kind the mitigation is, the 
greater the amount of mitigation required. 

4. No later than January 31 of each year following initiation of the corrective actions and 
continuing until the corrective actions are successfully achieved, the Dischargers shall submit 
annual monitoring reports, acceptable to the Executive Officer, describing the progress reached 
toward achieving the restoration activities’ approved performance criteria.  
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5. The Dischargers shall submit with the final monitoring report a Notice of Completion, 

acceptable to the Executive Officer, demonstrating that the Restoration Plan, as approved, has 
been successfully completed. 

6. If the Dischargers are delayed, interrupted, or prevented from meeting the work completion or 
report submittal deadlines specified in this Order, the Dischargers shall promptly notify the 
Executive Officer in writing with recommended revised completion or report submittal 
deadlines. Any extensions of the time deadlines specified in this Order must be approved in 
writing by the Executive Officer. The Executive Officer may consider revisions to this Order. 

7. Water Board staff shall be permitted reasonable access to the Site as necessary to oversee 
compliance with this Order. 

8. The Water Board, pursuant to Water Code section 13267, subsection (b)(1), requires the 
Dischargers to include a perjury statement in all reports submitted under this Order. The perjury 
statement shall be signed by a senior authorized representative of the Discharger(s) (not by a 
consultant). The perjury statement shall be in the following format: 
 

 I, [NAME], certify under penalty of law that this document and all attachments 
were prepared by me, or under my direction or supervision, in accordance with 
a system designed to assure that qualified personnel properly gathered and 
evaluated the information submitted.  Based on my inquiry of the person or 
persons who manage the system, or those persons directly responsible for 
gathering the information, the information submitted is, to the best of my 
knowledge and belief, true, accurate, and complete.  I am aware that there are 
significant penalties for submitting false information, including the possibility of 
fine and imprisonment for knowing violations. 

 
9. The Dischargers shall provide documentation that plans and reports required under this Order 

are prepared under the direction of appropriately qualified professionals. California Business 
and Professions Code sections 6735, 7835, and 7835.1 require that engineering and geologic 
evaluations and judgements be performed by or under the direction of registered professionals. 
A statement of qualifications and registration numbers of the responsible lead professionals 
shall be included in all plans and reports submitted by the Dischargers. The lead professional 
shall sign and affix their registration stamp to the report, plan, or document.  

 
10. No later than 14 days from the date of this Order, the Discharger is required to acknowledge in 

writing its intent to reimburse the State for cleanup oversight work as described in the 
Reimbursement Process for Regulatory Oversight fact sheet provided to the Dischargers with 
this Order, by filling out and returning the Acknowledgement of Receipt of Oversight Cost 
Reimbursement Account Letter or its equivalent, also provided with this Order. 

 
11. As described in finding 78 above, upon receipt of a billing statement for costs incurred pursuant 

to Water Code section 13304, the Dischargers shall reimburse the Water Board. 
 

12. None of the obligations imposed by this Order on the Dischargers are intended to constitute a 
debt, damage claim, penalty, or other civil action that should be limited or discharged in a 
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bankruptcy proceeding.  All obligations are imposed pursuant to the police powers of the State 
of California intended to protect the public health, safety, welfare, and environment. 

Failure to comply with the provisions of this Order may result in the imposition of civil liabilities, 
imposed either administratively by the Water Board or judicially by the Superior Court in 
accordance with Water Code sections 13268, 13304, 13308, 13350, and/or 13385, and/or referral to 
the Attorney General of the State of California for injunctive relief or civil or criminal liability. 
Failure to submit, late or inadequate submittal of technical reports and workplan proposals, or 
falsifying information therein, is a misdemeanor and may subject the Dischargers to additional civil 
liabilities. This Order does not preclude or otherwise limit in any way the Water Board's ability to 
take appropriate enforcement action for the Dischargers’ violations of applicable laws, including, 
but not limited to, discharging without a permit and failing to comply with applicable requirements.  
The Water Board reserves its rights to take any enforcement action authorized by law. 

 

I, Bruce H. Wolfe, Executive Officer, do hereby certify that the foregoing is a full, complete and 
correct copy of an Order adopted by the California Regional Water Quality Control Board, San 
Francisco Bay Region on <INSERT DATE>. 
 

 

____________________________ ____________________________ 
Bruce H. Wolfe Date 
Executive Officer 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN FRANCISCO BAY REGION 

COMPLAINT NO. R2-2016-1008 
ADMINISTRATIVE CIVIL LIABILITY 

IN THE MATTER OF 

JOHN D. SWEENEY AND POINT BUCKLER CLUB, LLC 
UNAUTHORIZED DISCHARGE OF FILL MATERIAL 

POINT BUCKLER ISLAND, SUISUN MARSH,  
SOLANO COUNTY 

 
This Administrative Civil Liability Complaint (Complaint) alleges that John D. Sweeney (Mr. 
Sweeney) and Point Buckler Club, LLC (Club) (collectively referred to as Dischargers) caused a 
discharge to State and federal waters at Point Buckler Island (Site) in violation of the San 
Francisco Bay Basin Water Quality Control Plan (Basin Plan) and section 301 of the federal 
Water Pollution Control Act (Clean Water Act) (33 U.S.C. § 1251 et seq.), and failed to obtain a 
permit required by section 401 of the Clean Water Act (401 Certification). The California 
Regional Water Quality Control Board, San Francisco Bay Region (Water Board) is authorized 
to assess administrative civil liability under California Water Code sections 13323 and 13385 for 
the alleged violations. The proposed liability for the alleged violations is $4,600,000.  

The Assistant Executive Officer of the Water Board hereby gives notice that: 

1. This Complaint presents the factual basis for the alleged violations, legal and statutory 
authorities (including citations to applicable Water Code sections), and case-specific 
factors used to propose a $4,600,000 liability for the alleged violations. 
 

2. Unless waived, the Water Board will hold a hearing on this matter on August 10, 2016, at 
Elihu M. Harris Building, First Floor Auditorium, 1515 Clay Street, Oakland, 94612. At 
the hearing, the Water Board will consider whether to affirm, reject, or modify the 
proposed administrative civil liability, or whether to refer the matter to the Attorney 
General for judicial civil liability. The Dischargers or their representative(s) will have an 
opportunity to be heard and to contest the allegations in this Complaint and the 
imposition of civil liability by the Water Board. The Dischargers will be mailed an 
agenda approximately ten days before the hearing date. A meeting agenda will also be 
available at: http://www.waterboards.ca.gov/sanfranciscobay/board_info/agenda.shtml.   
The Dischargers must submit all comments and written evidence concerning this 
Complaint to the Water Board not later than 5 p.m. on June 16, 2016, so that such 
comments may be considered. Any written evidence submitted to the Water Board after 
this date and time may not be accepted or responded to in writing. 
 

3. Mr. Sweeney and the Club may waive their right to a hearing to contest the allegations 
contained in this Complaint by signing and submitting the enclosed waiver and paying 
the civil liability in full or by taking other actions as described in the waiver form. If this 
matter proceeds to hearing, the Water Board’s Prosecution Team reserves the right to 

http://www.waterboards.ca.gov/sanfranciscobay/board_info/agenda.shtml
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seek an increase in the civil liability amount to recover the costs of enforcement incurred 
subsequent to the issuance of this Complaint through the hearing. 

FACTUAL BASIS FOR THE ALLEGED VIOLATIONS 

A. Dischargers 

1. Mr. Sweeney and the Club are both responsible for the alleged violations as owners and 
operators of the Site.  

2. Solano County grant deed records for Assessor’s Parcel Number (APN) 90-020-010 
document Mr. Sweeney’s purchase of the Site on April 19, 2011, from the Cynthia V. Torres 
Estate. Ownership of the Site transferred from Mr. Sweeney to the Club on October 27, 2014.   

3. Mr. Sweeney performed unauthorized activities, including levee construction, beginning 
approximately May 19, 2012. In a declaration dated December 28, 2015, Mr. Sweeney stated 
he was the manager of the Club, and that: 

In 2014, I personally did work (the Work) to maintain and repair the levee 
ringing the island…I dug out material from an artificial ditch inside the levee 
and placed the material on the existing levee. Some material was placed where 
the levee had been breached and (where part of the levee had eroded away) on 
solid ground inside the former levee location. I repaired one of two tide gates. 
The Work stopped in September 2014, when the [Club] learned that there were 
regulatory objections to the Work.  

4. As president and manager of the Club, Mr. Sweeney continued unauthorized activities on the 
Site after the Club took ownership on October 27, 2014. (Point Buckler Technical 
Assessment of Current Conditions and Historic Reconstruction Since 1985 (Expert Report), 
dated May 12, 2016, Appendix K, Figure K-4).  Unauthorized placement of structures, and 
the removal and destruction of tidal marsh vegetation occurred during the Club’s ownership. 
In addition, ongoing harm to beneficial uses continues to occur to the present. As the current 
owner of the Site, and because the Club had full knowledge of and authority over Mr. 
Sweeney’s actions, as well as knowledge of the ongoing harm to beneficial uses, the Club is 
also named as a Discharger.  

B. Site Description and Wetlands History 

5. The Site, also known as the Annie Mason Point Club or Club 801, is located off the western 
tip of Simmons Island in the Suisun Marsh, Solano County.  Records from the Solano 
County Assessor’s Office identify the Site as a 51.5-acre parcel. An evaluation of the 
shoreline, based on comparison of aerial photographs from 1985 and 2011, determined that 
considerable shoreline retreat (erosion) had occurred over this time period. This evaluation 
determined that the Site reduced in size from 42.9 acres in 1985 to approximately 39 acres in 
2011. Erosion and accretion has changed margins of the island over time, and some of the 
original parcel boundaries are likely now submerged (Expert Report, Appendix G). The 
waters to the south and east of the Site are Suisun Cutoff and Andy Mason Slough (also 
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known as Annie Mason Slough), respectively. Grizzly Bay is located north of the Site and 
Suisun Bay is to the south. 

6. There was an individual management program (also referred to as an individual management 
plan) for the Site dated November 1984. The plan describes procedures for managing 
approximately 30 acres of wetlands for duck hunting using water control measures (a 
continuous levee, an interior ditch, and two 24-inch culverts) to flood and drain the levee 
interior.    

7. The Site appears to have been operated as managed wetlands for duck hunting during the 
early 1980’s. The existing levee (hereafter referred to as tidal remnant levee) degraded and 
breached by 1993 due to the lack of repair and maintenance. By the time Mr. Sweeney 
purchased the Site in 2011, levee breaches provided daily tidal exchange between bay waters 
and the Site’s interior channels, tidal remnant borrow ditch, and interior tidal marsh. In 
addition, the tidal remnant levee had eroded away or subsided into the underlying wetlands, 
resulting in direct overland tidal flooding during higher tides over the degraded tidal remnant 
levee across the interior marsh surface. By 2011, the Site had been a tidal marsh subject to 
unimpeded daily tidal action for 18 years through tidal channels at the levee breaches and by 
high tide flows directly over the marsh surface. This area subject to tidal action – that  is, the 
area of the Site below the high tide line that was also exposed to the tides—was 
approximately 38.3 acres in 2011 (Expert Report, Appendices G, H, and J). 

8. A perimeter levee at the Site deteriorated in the late 1980’s and early 1990’s due to lack of 
repair and maintenance.  At least seven levee breaches (located on the south, west, and north 
sections of the tidal remnant levee) appear in historic aerial photographs of the Site that were 
not subsequently repaired (Expert Report, Appendix G-3.1). The first breach occurred by 
August 1988; and there were two additional breaches by June 1990, two more by August 
1993, and two more in the summer of 2003. Wetlands at the Site were under tidal influence 
beginning with the first breach in 1998, and none of the breaches were closed or repaired by 
April 2011 when Mr. Sweeney purchased the Site.  

9. A Cease and Desist Order (CDO) issued by the San Francisco Bay Conservation and 
Development Commission (BCDC) to Mr. Sweeney and the Club on April 22, 2016, 
provides additional findings that tidal wetlands were present at the Site, and that the 
individual management program plan was not applicable to the Site when it was purchased 
by Mr. Sweeney in April 2011 (BCDC CDO No. ECD2016.01, pp.6-7). The CDO concluded 
that the Dischargers violated and continue to violate the Suisun Marsh Preservation Act 
(SMPA) and McAteer-Petris Act (MPA) by conducting unpermitted development at the Site 
and required the Dischargers to apply for a permit “for the placement of fill, substantial 
change in use, and/or development activities” no later than June 21, 2016. The permit 
application “shall include a proposed plan and schedule to restore tidal action to and tidal 
marsh vegetation at the Site.” The CDO ordered the Dischargers to cease and desist all 
activity in violation of the SMPA and MPA. The CDO also provided notice of a public 
hearing before the Commission scheduled for July 21, 2016. 

10. Water Board also conducted Site inspections on October 21, 2015, and March 2, 2016, and as 
well as a boat survey on February 17, 2016.  Results of the inspection on March 2, 2016, 
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confirmed that Site is a tidal marsh (see summary of inspection findings below; paragraphs 
46 and 47). To document the history of the Site prior to Mr. Sweeney’s purchase of the 
property, Water Board staff reviewed historical records including the following maps and 
vegetation surveys:   

a. Soils at the Site were mapped by the U.S. Department of Agriculture Soil Conservation 
Service as Joice Muck and Tidal Marsh. Joice Muck soils are described as very poorly 
drained soils occurring in brackish marshes affected by the tides. Tidal Marsh soils are 
described as very poorly drained soils in areas flooded periodically by tidal water (Soil 
Conservation Service (SCS), 1977; Contra Costa County and Solano County Soil Survey, 
U.S. Department of Agriculture).  

b. California Department of Fish and Wildlife (CDFW) and Department of Water Resources 
conducted vegetation surveys and mapping at 3-year intervals from 2000-2012. The 
2000-2012 vegetation maps for the Site identify predominantly wetland vegetation 
including hardstem tule (Schoenoplectus acutus), California bulrush (S. californicus), 
saltgrass (Distichlis spicata), common reed (Phragmites australis), and cattails (Typha 
spp.). The only potential non-wetland vegetation is on the outer edge of the Site’s east 
end, where California rose (Rosa californica) and coyote brush (Baccharis pilularis) are 
present (Expert Report, Appendix H, citing Keeler-Wolf et al., 2000).  

c. The U.S. Fish and Wildlife Service’s National Wetlands Inventory map identifies the Site 
as “estuarine intertidal emergent” or “persistent regularly flooded” (U.S. Fish & Wildlife 
Service, 2016. National Wetlands Inventory. Website 
http://www.fws.gov/wetlands/Data/mapper.html [accessed April 20, 2016]). 

d. The San Francisco Estuary Institute’s EcoAtlas map identifies the Site as tidal marsh with 
tidal drainage features (San Francisco Estuary Institute, 2016. California EcoAtlas. 
Website http://www.ecoatlas.org/regions/ecoregion/bay-delta [accessed April 20, 2016]. 

C. Beneficial Uses and Impairment Listing Applicable to Tidal Wetlands at the Site 

11. The Site is located at the southern end of Grizzly Bay and the northern end of Suisun Bay in 
the Suisun Marsh. The Basin Plan designates the following existing and potential beneficial 
uses for Suisun Bay: industrial service supply, industrial process supply, commercial and 
sport fishing, estuarine habitat, fish migration, preservation of rare and endangered species, 
fish spawning, wildlife habitat, contact and noncontact water recreation, and navigation 
(Table 2-1). The Basin Plan designates similar beneficial uses to Grizzly Bay (Table 2-1). 
The Basin Plan also designates beneficial uses to wetlands in the Suisun Marsh including 
estuarine habitat, fish migration, preservation of rare and endangered species, contact and 
noncontact water recreation, fish spawning, and wildlife habitat (Table 2-4). Suisun Bay 
provides critical habitat within the San Francisco Bay-Delta ecosystem that is applicable to 
the Site, including habitat for endangered and threatened species.  

a. Suisun Bay is designated as critical habitat for threatened and endangered species under 
both the State and federal Endangered species acts due to the presence of Delta smelt 
(Hypomesus transpacificus), the Central California Coast population segment of 
steelhead (Oncorhynchus mykiss), and the southern population segment of green sturgeon 
(Acipenser medirostris). (CA Fish & G. Code § 2050 et seq.; 16 U.S.C. § 1531 et seq.). 

http://www.fws.gov/wetlands/Data/mapper.html
http://www.ecoatlas.org/regions/ecoregion/bay-delta
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Suisun Bay is also within the habitat range of the longfin smelt (Spirinchus thaleichthys) 
which is listed as threatened under the California Endangered Species Act (Expert 
Report, Appendix P). 

b. Suisun Bay lies along the migratory pathway of threatened and endangered species 
including winter-run and spring-run Chinook salmon (Oncorhynchus tshawytscha), 
Central Coast population of steelhead trout (Oncorhynchus mykiss), and green sturgeon, 
and is therefore critical habitat for these species (Id.). 

c. Prior to unauthorized activities, wetland habitat at the Site would have provided feeding 
grounds for young salmonids as they migrate through San Pablo Bay on their way to the 
ocean. These wetland habitats support aquatic invertebrates and insects that are an 
important food source for salmonids. Shallow wetland habitats at the Site would have 
also provided salmonids refuge from predation from larger predatory fish. The Site is also 
immediately adjacent to habitats usually occupied by Delta smelt. Interior wetlands at the 
Site would have contributed to food web productivity and export to the Bay in support of 
the recovery of this threatened species. Finally, tidal channels at the Site would have 
provided spawning grounds for the threatened longfin smelt (Id.). 

d. The Site is also potential habitat for special status species including Ridgway’s rail 
(Rallus obsoletus), black rail (Laterallus jamaicensis coturniculus), salt marsh 
yellowthroat (Geothlypis trichas sinuosa), Suisun song sparrow (Melospiza melodia 
samuelisis), and salt marsh harvest mouse (Reithrodontomys raviventris) (U.S. Fish and 
Wildlife Service (USFWS), Biological Opinion on the Proposed Suisun Marsh Habitat 
Management, Preservation, and Restoration Plan and the Project-Level Actions in Solano 
County, California, 2013).  

12. Suisun Marsh as a whole is identified as an impaired water body pursuant to federal Clean 
Water Act section 303(d) for mercury, nutrients, organic enrichment/low dissolved oxygen, 
and salinity/total dissolved solids/chlorides (33 U.S.C. 1313(d)).  

D. Dischargers’ Activities Filled Tidal Wetlands 

13. Aerial photographs and satellite images bracket the timeframes for when the Dischargers 
conducted the unpermitted activities at the Site that impacted tidal wetlands and their 
beneficial uses.  

a. As of May 2012, Mr. Sweeney had begun construction. Tidal marsh vegetation had been 
mowed on the western end and parts of the interior of the Site. Trenches had been 
excavated on the north and south ends of the Site with what appears to be corresponding 
fill placed on tidal marsh. Two fill piles were placed in Andy Mason Slough (Expert 
Report, Appendix K, Fig. K-5). 

b. As of April 2013, there was a small boat dock (approximately 8 feet wide and 37 feet 
long) in Annie Mason Slough.  By February 2014, this small boat dock was replaced 
with, or constructed into, a larger dock (Expert Report, Appendix. K, Fig. K-11). 

c. As of March 24, 2014, Mr. Sweeney began levee construction activities including (1) 
excavating 1,770 feet of a new borrow/drainage ditch (hereafter referred to as borrow 
ditch) from tidal marsh, tidal remnant levee, and tidal waters; (2) constructing 1,825 feet 
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of the new levee on top of tidal marsh, tidal remnant levee, and tidal waters; (3) 
excavating two trenches on the east and southwest of the Site and discharging  spoils onto 
tidal marsh; and (4) mowing tidal marsh vegetation on the west end of the Site. These 
activities resulted in closing off two breaches (Breaches 1 and 2) and blocking tidal flow 
into two tidal wetland areas along the south end of the Site (Expert Report, Appendix K, 
Figs. K-4 and K-20). 

d. As of June 5, 2014, Mr. Sweeney’s levee construction activities had progressed with an 
additional 305 feet of borrow ditch excavated from tidal marsh and the material used to 
construct an additional 400 feet of new levee on top of tidal marsh and tidal waters. As a 
result, Breach 3 was closed, removing tidal flow into the west end of the Site (Expert 
Report, Appendix K, Figs. K-4 and K-23). 

e. As of August 6, 2014, Mr. Sweeney had excavated an additional 1,375 feet of borrow 
ditch from tidal marsh and tidal waters and used the material to construct an additional 
1,420 feet of new levee on top of tidal marsh, tidal remnant levee, and tidal waters. Four 
more breaches (Breaches 4, 5, 6, and 7) were closed as a result of levee construction, 
thereby closing all tidal channel connections at the Site (Expert Report, Appendix K, 
Figs. K-4 and K-25). 

f. As of October 29, 2014, two days after the Club took ownership of the Site, borrow ditch 
excavation and new levee construction activities appear to have been completed. An 
additional 980 feet of borrow ditch was excavated from tidal marsh and tidal waters and 
an additional 1,065 feet of new levee was constructed on top of tidal marsh, tidal remnant 
levee, and tidal waters. From May 2012, to October 29, 2014, a total of 4,430 feet of 
borrow ditch was excavated from tidal marsh and tidal waters and approximately 8,586 
cubic yards of material was placed on top of tidal marsh, tidal remnant levee, and tidal 
waters to construct the new 4,700-foot levee. As a result, both tidal channel and overland 
tidal flow connectivity were fully blocked (Expert Report, Appendix K, Figs. K-4 and K-
29). 

g. As of April 2015, unauthorized activities continued on the Site, including (1) the 
excavation of four crescent-shaped ponds in the interior tidal marsh, and the discharge of 
excavated material on the adjacent tidal marsh; (2) the discharge of fill in the borrow 
ditch for the west borrow ditch road crossing; (3) the discharge of fill onto tidal marsh at 
the Site’s west end to create a road to the water’s edge; (4) the mowing of tidal marsh 
vegetation and grading of the marsh plain for a road across the interior tidal marsh; and 
(5) the placement of shipping containers and trailers on tidal marsh at the Site’s east and 
west end (Expert Report, Appendix K, Fig. K-32). 

h. As of February 2016, the Club continued to conduct unauthorized activities including (1) 
mowing of approximately 1.5 acres of tidal marsh vegetation in the northeast portion of 
the Site; (2) constructing a helicopter pad on tidal marsh at the east end of the Site; and 
(3) constructing a second helicopter pad and three wind-break platforms on tidal marsh at 
the west end of the Site. The helicopter pads consisted of pairs of flat-rack shipping 
containers that were marked with a helicopter landing symbol (a circled “H”) (Expert 
Report, Appendix K, Fig. K-40). 
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14. The Dischargers continued to develop in tidal wetlands despite letters from BCDC (dated 
January 30, 2015) and from the Water Board (dated July 28, 2015), both which provided 
notice to stop work and obtain necessary permits.  

15. In March 2016, Water Board staff observed during an inspection evidence of unauthorized 
activities inside the constructed levee that included the following: (1) approximately 1.5 
acres of plowed or mowed vegetation in tidal wetlands; (2) an enclosure constructed on tidal 
wetlands from two shipping containers and a platform consisting of three flat-rack shipping 
containers; (3) two platforms placed on tidal wetlands  that were marked with a helicopter 
landing symbol (a circled “H”); and (4) two trailers parked on tidal wetlands, one of which 
was marked as a toilet facility. Staff also observed fresh tracks from vehicles on levees and in 
the vicinity of the interior road that crosses tidal wetlands. Tracks in these areas were 
consistent with the use of the heavy equipment parked at the Site: an excavator, loader, crane, 
and a dump truck. Along the levee, a new gate had been installed across one of the ramps to 
the interior marsh, from the east side of the Site, and there was a trailer adjacent to this gate 
with a livestock pen containing goats. A number of these features were not observed at the 
Site during a site inspection conducted by Water Board staff and others on October 21, 2015 
(Inspection Report, April 19, 2016). 

16. The Club advertises the use of the Site as a “Private Sport and Social Island located in the 
California Delta. Ideally suited for the Bay Area / Silicon Valley Executives who want to get 
away and enjoy kiting in a safe and secluded environment without boarding a plane” 
(www.pointbucklerisland.com, accessed May 12, 2016). Mr. Sweeney is listed as the contact 
for people interested in being an equity member of the Club. The structures Water Board 
staff saw on March 2, 2016, are described on Facebook as a lounge area with various 
amenities (e.g., bar, seating areas with couches and chairs, fire pit, composting toilet), and 
the marked platforms are for helicopter access to the Site (Point Buckler Club.  Facebook. 
Feb. 27, April 19, May 1, 2016).    

F. Actions Taken in Response to Unauthorized Fill and Development 

17. On November 19, 2014, staff from the San Francisco Bay Conservation and Development 
Commission (BCDC) and CDFW inspected the Site and reported that unauthorized levee 
construction activities removed crucial tidal flow to the interior of the Site, thereby drying 
out the Site’s former tidal marsh areas.  During this inspection, BCDC staff provided Mr. 
Sweeney a copy of the Annie Mason Point Club individual management plan; he reportedly 
did not have a copy before then (BCDC Cease and Desist Order, supra). BCDC reported 
findings from the inspection in a letter dated January 30, 2015, which included notice that the 
Site had reverted to tidal wetlands and a BCDC permit was required, and requested Mr. 
Sweeney to stop work.  

18. On July 28, 2015, the Water Board issued a Notice of Violation (NOV) for filling waters of 
the State and United States. The NOV stated the Water Board’s intent to issue a cleanup and 
abatement order requiring action to correct and mitigate for these violations and advised the 
Dischargers to cease and desist the unauthorized activities. 

http://www.pointbucklerisland.com/


John D. Sweeney and Point Buckler Club, LLC  May 17, 2016 
Administrative Civil Liability Complaint No. R2-2016-1008 
 

Page 8 of 16 
 

19. On September 11, 2015, the Water Board issued Cleanup and Abatement Order No. R2-
2015-0038 (Order) for unauthorized levee construction activities at the Site. The Order 
required the submittal of (1) a technical report describing the nature and extent of 
unauthorized activities and impacts resulting from these activities; (2) a description of any 
permits and other authorizations obtained; (3) a workplan proposal for corrective actions 
designed to restore tidal circulation to the Site; and (4) a proposal for compensatory 
mitigation habitat to address temporal and permanent impacts resulting from levee 
construction activities. 

20. In a letter to the Water Board dated September 18, 2015, Miller Starr Regalia responded to 
the Order on behalf of “John Sweeney, the managing member of the Point Buckler LLC” and 
requested a hearing before the Water Board. 

21. In a September 23, 2015 email, the Water Board Prosecution Team stated that there was no 
action to take before the Board at this time and it would be more appropriate to schedule a 
meeting with Water Board staff. The email further stated that the Order could be revised in 
the future based on additional information received, such as the technical reports required by 
the Order. 

22. In a letter to the Water Board dated September 25, 2015, attorney Lawrence Bazel responded 
to the Order on behalf of the Club. The letter (1) disputed the Water Board’s authority to 
require cost reimbursement from the Discharger; (2) requested a hearing before the Water 
Board; (3) requested an explanation of how the Water Board was implementing separation of 
functions and the prohibition on ex-parte communications; and (4) requested that all 
deadlines in the Order be postponed for 60 days. 

23. On October 7, 2015, Water Board staff met with Mr. Sweeney and the Club’s attorneys, 
Lawrence Bazel and John Briscoe. The purpose of this meeting was to discuss the 
unauthorized activities at the Site and the regulatory approvals required for these activities. 
During this meeting, Mr. Bazel requested an extension for submittals required by the Order. 

24. On October 11, 2015, the Club submitted a petition and request for stay of the Order to the 
State Water Resources Control Board.  

25. On October 15, 2015, the Water Board granted the Dischargers’ request for a 60-day 
extension for Provision 2 of the Order, which required submittal of a Corrective Action 
Workplan. 

26. On October 16, 2015, the Club submitted to the Water Board documents required by 
Provision 1 of the Order. This submittal included: (1) an amended petition and request for 
stay to the State Water Board; (2) a copy of the Site’s 1984 individual management plan; (3) 
a 1984 aerial photo; (4) a copy of the lease retroactively issued by State Lands Commission 
for the floating boat dock, wood pilings, gangway and walkway; (5) a letter to Bruce Wolfe; 
and (6) a report titled Conditions at Point Buckler (Conditions Report) prepared by Applied 
Water Resources, dated October 16, 2015. The Conditions Report, based primarily on aerial 
photographs, discussions with Mr. Sweeney and a site visit, states that “recent activities at 
the Island has resulted in the placement of fill material into waters of the State,” and that the 
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hydrology of the Site prior to the Dischargers’ activities consisted of “tidally influenced 
portions of some channels and some old ditches” (p. 4).  The Water Board Assistant 
Executive Officer responded to this submittal in a letter dated December 23, 2015. 

27. On October 21, 2015, Water Board staff inspected the Site, along with staff from BCDC, 
U.S. Environmental Protection Agency (U.S. EPA), U.S. Army Corps of Engineers (Corps), 
and Dr. Stuart Siegel (professional wetland scientist). The purpose of the inspection was to 
observe Site conditions and to better understand (1) the nature and extent of construction 
activities, including the volume of fill placed for construction of the levee, and (2) the extent 
of waters of the State and United States, including tidal marsh habitat that was adversely 
impacted by levee construction activities. Based on the results of the Site inspection, Water 
Board staff concluded that a topographical survey and wetland delineation were necessary to 
determine the extent of impacts to waters of the State and United States.  

28. During the Site inspection on October 21, 2015, BCDC staff observed additional work 
performed since their November 14, 2014, Site inspection including (1) fill placed to 
construct a crossing over the drainage ditch on the Site’s east and west end; (2) road 
constructed across the Site interior; (3) four crescent ponds excavated in the Site interior; (4) 
new water control structure installed on the Site’s west end; (5) two additional storage 
containers; (6) goat pen installed with a number of goats brought to the Site; (7) tidal marsh 
vegetation removed, mowed and/or flattened throughout Site interior; and (8) approximately 
14 trees planted on the Site, all dead, “apparently due to high salinity levels” (BCDC Cease 
and Desist Order, supra, p. 10). 

29. On November 20, 2015, Water Board and BCDC staff again met with Mr. Sweeney and 
attorneys for the Club, Mr. Bazel and Mr. Briscoe. The purpose of this meeting was to (1) 
discuss the October 16, 2015, submittal required by Provision 1 of the Order, (2) discuss 
results of the Site inspection, and (3) request additional information, including a 
topographical survey and wetland delineation. During this meeting, Mr. Bazel agreed to 
provide the additional information and requested a second extension for submittal of the 
Corrective Action Workplan required by Provision 2 of the Order. 

30. In a letter to Bruce Wolfe dated December 1, 2015, the Club requested an extension of the 
Order’s Provision 2 deadline from January 1, 2016, to April 30, 2016, and proposed to 
submit additional information agreed upon during the November 20, 2015, meeting with 
Water Board staff.  The letter recognizes the importance of providing this information to 
assist a decision-making process. A letter from the Water Board to the Club on December 9, 
2015, refers to mutual agreement at the meeting that generating information about the Site to 
characterize habitat, topography, and construction activities would be beneficial to all parties 
concerned.  

31. In a letter to the Dischargers dated December 9, 2015, the Water Board declined the second 
request for an extension to Order Provision 2 due to a lack of technical justification. 

32. In a letter to the Dischargers also dated December 9, 2015, the Water Board Assistant 
Executive Officer requested the submittal of additional information that had been agreed to 
during the November 20, 2015, meeting and proposed by the Club in their December 1, 
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2015, letter, including: (1) a forensic wetland delineation characterizing the extent of 
wetlands and other waters of the State before and after levee construction activities, (2) a 
topographical survey, (3) a description of current and intended future activities at the Site, (4) 
the date(s) excavation of the borrow ditch and levee construction began, (5) documentation 
of the Site’s operation as a managed wetland from 1984 until the Club purchased the Site, 
and (6) documentation of any use of the Site as mitigation. The letter requested the submittal 
of this information by February 15, 2016. The Water Board has not received this information 
to date. 

33. In a letter to the Club dated December 23, 2015, the Water Board Assistant Executive Officer 
discussed the permitting requirements the Club failed to satisfy and responded to the Club’s 
assertions regarding authorization under the Corps’ Regional General Permit 3 (RGP 3) and 
associated Clean Water Act section 401 water quality certification (401 Certification) issued 
by the Water Board. The letter concluded that (1) much of the levee construction activities 
done at the Site were not authorized under RGP 3 and associated 401 Certification, and (2) 
the Site at the time it was purchased by Mr. Sweeney consisted largely of tidal marsh habitat 
and had been subject to tidal influence for a significant period of time. 

34. On December 27, 2015, the Water Board received notice of an Ex Parte Hearing scheduled 
for December 29, 2015, at the Solano County Superior Court. The Club applied for a stay of 
the Water Board’s Order, or, alternately, a temporary restraining order enjoining the Water 
Board from enforcing the Order. The Court issued a stay of the Water Board’s Order. 

35. In a memo to the Water Board Executive Officer dated January 4, 2016, the Water Board 
Prosecution Team recommended (1) rescinding the Order to address the Club’s procedural 
due process claims; and (2) a hearing by the Water Board on a revised Order. 

36. In a letter dated January 5, 2016, the Water Board Executive Officer rescinded the Order. 
The rescission was “without prejudice to Regional [Water] Board staff’s ability to propose, 
or the Board’s ability to issue, a [Cleanup and Abatement Order] and/or other orders or 
permits covering the subject matter of [the Order].” The rescission specifically noted the 
intent to “avoid unnecessary procedural litigation and to allow Board members an 
opportunity to consider the factual and legal issues in this matter in a public hearing.” 

37. On January 14, 2016, California River Watch issued a Notice of Violation and Intent to File 
Suit under the Endangered Species Act Section 11(g), 16 U.S.C. § 1540 (g) to the 
Dischargers. The notice alleged harm to and unauthorized take of threatened and/or 
endangered species in the Suisun Bay Conservation Area including Delta smelt, Central 
California steelhead, green sturgeon, Sacramento winter-run and Central Valley spring-run 
Chinook salmon, salt marsh harvest, and Ridgway’s rail. 

38. In a series of emails beginning on January 22, 2016, Water Board Assistant Executive 
Officer Dyan Whyte requested permission from Mr. Bazel and Mr. Sweeney to access the 
Site in early February 2016 to delineate habitats, survey topography, and document the 
nature and extent of construction activities. In a February 10, 2016, email to Mr. Bazel, the 
Assistant Executive Officer noted that informal access to the Site had not been granted or 
denied for the fourth time, and expressed the urgency to visit the Site the last week in 
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February 2016 due to tides and seasonal changes in vegetation, and a need to confirm and 
augment existing data (Affidavit for Inspection Warrant, Misc002135.  Feb. 19, 2016). 

39. On February 17, 2016, Water Board staff and Dr. Stuart Siegel surveyed the Site by boat to 
assess whether vegetation growth would obscure visual observation of the ground surface in 
tidal areas. Water Board staff determined that continued vegetation growth would impede 
visual observations of Site conditions and that Site access before March was imperative. 
Water Board staff also observed recent unauthorized activities that were not observed during 
the October 21, 2015, site inspection, including (1) grading to repair the levee on the Site’s 
east end, and (2) two mobile helicopter landing pads installed on top of tidal marsh (Id.). 

40. On February 19, 2016, Water Board staff submitted an application for an inspection warrant 
to the Solano County Superior Court. The Court issued the inspection warrant on February 
24, 2016 (Case No. Misc002135).  

41. On March 2, 2016, Water Board staff executed the warrant and inspected the Site,  
accompanied by Dr. Stuart Siegel, Dr. Peter Baye (coastal ecologist/botanist), a 
topographical survey crew from CLE Engineering, Inc., Don Tanner (National Oceanic and 
Atmospheric Administration), and Paul Jones (U.S. EPA Life Scientist). The purpose of the 
inspection was to assess conditions at the Site resulting from unauthorized construction of 
levees and placement of fill into waters of the State and United States. The inspection 
objectives included (1) investigate water quality, (2) survey topography and map the extent 
of fill material, (3) document site activities, (4) collect wetland jurisdiction data on soils, 
vegetation, and hydrology, and (5) observe ecological conditions including condition of 
vegetation communities and occurrence of listed or special status plant, fish, or wildlife 
species. 

42. In a letter to the Dischargers dated March 28, 2016, the Corps: (1) confirmed the 
unauthorized discharge of fill material into jurisdictional tidal waters of the U.S. during an 
October 21, 2015, site visit; (2) stated that the Dischargers may be subject to administrative 
and/or legal actions for unauthorized work; (3) identified the potential for penalties for 
violations of the Clean Water Act; (4) stated that U.S. EPA would be the lead enforcement 
agency to determine the appropriate enforcement response; and (5) required that the 
Dischargers cease any further dredge or fill activities. 

43. On March 28, 2016, on behalf of the Club, Mr. Bazel provided the Water Board and the 
Attorney General’s office with a Notice of Motion and Motion for Determination and 
Preliminary Injunction filed with the Solano County Superior Court. The motion asked the 
Court to make a determination that the Executive Officer and the Water Board had “acted in 
excess of their jurisdiction in issuing a cleanup and abatement order” and asked the Court for 
a “preliminary injunction prohibiting [the Water Board] from re-issuing the cleanup and 
abatement order, from issuing a cleanup and abatement order requiring the Club to remove or 
destroy any part of the levee at Point Buckler Island, or otherwise issuing another cleanup 
and abatement order against the Club for work done at Point Buckler Island in excess of their 
jurisdiction.” 
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44. On April 8, 2016, Water Board Assistant Executive Officer Dyan Whyte sent an email to Mr. 
Bazel, stating that, “Our inspection of Point Buckler Island on March 2, 2016, confirmed that 
the Section 401 Clean Water Act violations cited in our July 28, 2015, Notice of Violation 
still exist.  The prior observations concerning the degradation of tidal wetlands and habitat 
were validated, and we note that the degraded conditions may potentially be exacerbated by 
the presence of grazing animals, recent mowing, and lack of restored tidal flow to the island.”  
The Assistant Executive Officer suggested meeting to discuss resolution of the violations. 

45. Water Board staff documented the results of the March 2, 2016, site inspection in an 
inspection report dated April 19, 2016. The inspection report provided a summary of 
inspection activities performed, water quality sampling methodology and results, staff 
observations of Site conditions, and photographs taken during the inspection.  

F. Summary of Significant Findings from the March 2, 2016 Inspection  

46. About 96 percent of the land surface at the Site is tidal marsh and within waters of the State 
and United States (Expert Report, Fig. 4).  

a. Tidal waters, tidal tributaries, and waterways are definitively waters of the United States 
under section 404 of the Clean Water Act. A March 2, 2016, topographical survey of the 
Site establishes the elevation and position of the high tide line and delineates tidal waters 
at the Site under Clean Water Act section 404 jurisdiction. Based on the topographical 
survey, approximately 38.3 of the approximately 39 acres of the Site are below the high 
tide line, fall under Clean Water Act section 404 jurisdiction, and therefore are waters of 
the State and United States (Expert Report, Appendix N).  

b. Approximately 70 percent of the tidal remnant levee had subsided and degraded to high 
tidal marsh elevations and had been colonized by tidal marsh species (Expert Report,      
§ 3). 

47. A March 2, 2016, vegetation survey of the Site identifies predominantly wetland vegetation 
typical of Suisun tidal marshes including large stands of hardstem tule, threesquare bulrush 
(S. americanus), and cattail. These species typically occur in wetlands that are saturated or 
shallowly flooded for most of the growing season (Expert Report, Appendix H).The 
vegetation survey also identifies the presence of Mason’s lilaeopsis (Lilaeopsis masonii), a 
wetland plant listed by the California Native Plant Society (CNPS) as a California Rare Plant 
Rank 1B: Plants Rare, Threatened, or Endangered in California and Elsewhere (Expert 
Report, Appendix H, 2016; CNPS, Rare Plant Program. 2016. Inventory of Rare and 
Endangered Plants (online edition, v8-02). California Native Plant Society, Sacramento, CA. 
Website http://www.rareplants.cnps.org [accessed April 20, 2016]). 

48. The construction of a new borrow ditch and levee at the Site resulted in the excavation of 
about 16,000 cubic yards of material and the placement of 8,586 cubic yards of fill (after 
dried and semi-consolidated) within tidal marsh (Expert Report, Appendix K, Tables K-2, 
K3).  

49. The construction of the new levee did not follow the alignment of the residual tidal levee 
except at selected locations; it is estimated that approximately 0.5 acres of the new levee was 
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placed over the residual tidal levee (Id., Fig. K-1).  The March 2, 2016, topographic survey 
included elevations along the top of the residual tidal levee (ranged from 5.45 to 6.18 feet 
NAVD88) which were all within the high tide line except along the eastern perimeter of the 
island, which was assumed to be higher elevation (Id., Appendix F-2.2).   

50. The new levee, which is approximately 4,710 feet in length, filled approximately 2.6 acres of 
tidal marsh and blocked tidal flow to approximately 27.1 acres of tidal marsh inboard of the 
levee from the previous breaches. Construction of the new levee negatively impacted a total 
of approximately 29.7 acres of tidal marsh (Id., Fig. 8, Appendix K, Figs. K-2, K-4). The 
only conduit for tidal inflow through the levee to the tidal marsh observed on March 2, 2016, 
was one 24-inch culvert installed at the western end of the Site. This culvert had flap gates 
that were closed (Inspection Report, April 19, 2016).   

51. The physical barrier created by the new levee and the closure of culvert flap gates on both 
sides of the levee severely restricts connectivity between bay waters and the tidal marsh 
inboard of the levee. There was no significant tidal inflow to the borrow ditch on March 2, 
2016. Water Board staff noted that water in the borrow ditch generally stayed at the same 
level and was not fluctuating due to tidal changes that day (Id.). Survey data supports this 
observation. Elevations of the water surface in the borrow ditch surveyed between 
approximately 1:12 p.m. to 3:30 p.m. recorded a change of only 0.1 feet, while tides in the 
Bay changed approximately 0.7 feet over the same period of time (Expert Report, Appendix 
L, Fig. L-1, Port Chicago Tide Station).   

52. The degraded quality of surface water and wetlands beneath and within the perimeter levee 
indicates that the inflow of bay waters to tidal marsh on the inboard side of the levee has 
been blocked for an extended period of time. Flap gates on the only culvert installed through 
the levee to potentially convey bay waters to the interior of the island were closed on March 
2, 2016, and were reported as closed in the Applied Water Resources report on Conditions of 
Point Buckler, dated October 16, 2015.  

a. Surface water within the new levee appeared eutrophic on March 2, 2016, based on visual 
observations and measurements of dissolved oxygen. Much of the surface water was 
bright green in color and noticeably different than the greenish brown color of 
surrounding surface water in the bay. Dissolved oxygen readings, which were measured 
in the afternoon hours, often well exceeded 100 percent saturation levels (Inspection 
Report, April 19, 2016). The green coloring is due to increased phytoplankton densities 
from the increased residence time of surface water in the borrow ditch, which indicates a 
lack of episodic tidal flows that would otherwise flush salts and microalgae from the 
ditches. The practice for managed wetlands is to replace episodic tidal flushing with 
periodic cycles of flooding and draining. The quality of surface water in the borrow ditch 
indicates that there has been neither episodic tidal flooding or periodic flooding and 
draining of wetlands inboard of the new levee (Expert Report, Appendix L-3.3).    

b. Elevated salinity at the Site indicates a lack of tidal connectivity with the wetlands 
inboard of the new levee. Salinity concentrations measured on March 2, 2016, were 
elevated in the borrow ditch relative to bay waters and progressively increase towards the 
interior of the Site, with the highest concentrations measured in  groundwater (Inspection 
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Report, April 19, 2016). The elevated salinity of groundwater is consistent with marsh 
drainage (Expert Report, Appendix L-4.0).   

c. An assessment of the condition of soil and wetlands on March 2, 2016, indicates that tidal 
marsh inboard of the new levee is being drained and dried out. Wetland vegetation within 
the levee was brown, crescent ponds were relatively dry and the remaining shallow water 
appeared to have a high concentration of orange (iron) oxides, and the soil profile in the 
borrow ditch showed evidence of drying. There was a decrease in soil moisture, transition 
to orange and white colors (consistent with iron oxidization and evaporate 
mineralization), and cracking in the upper portion of the soil profile, which  are all 
indicators of desiccation and a relatively static water level in the borrow ditch (Id.). 

53. A low water level in the borrow ditch relative to the interior marsh and level of groundwater 
appears to maintain a gradient for marsh drainage, and the draining of tidal wetlands at the 
Site is decreasing soil moisture in plant root zones and increasing soil salinity (Expert 
Report, § 5, p. 18). Continued drainage at the Site will increase soil salinity and result in a 
decline of native plant diversity, and cause long-term, adverse impacts to wetland 
productivity (Id., Appendix Q-3.2).  

54. The drainage of tidal marsh inboard of the new levee has reduced vegetation growth, caused 
a mass dieback of the Site’s tidal marsh, and allowed for the growth of invasive species, 
including the perennial pepperweed (Id., § 5, p. 18, Appendix Q-3.0).  

55. Marsh soils inboard of the new levee are decomposing, which will lead to subsidence that is 
potentially irreversible, and the elimination of tidal action  has excluded tidal sedimentation 
that would otherwise help protect the Site from sea level rise (Id., Appendix Q-3.2.2).  

ALLEGED VIOLATIONS 

56. Violation 1: From on or about March 8, 2014, to the date of the hearing or the date of its 
removal, Mr. Sweeney discharged and the Club permitted continued placement of 
approximately 8,586 cubic yards of fill into waters of the State and United States, violating 
Basin Plan Prohibition No. 9 and Clean Water Act section 301. The fill remains in waters of 
the State and United States, and is contributing to the ongoing degradation of approximately 
27.1 acres of surface water and wetlands at the Site, including at least seven tidal channels.   

57. Violation 2: From on or about May 19, 2012, to the date of the hearing or the date a permit is 
obtained, Mr. Sweeney failed to obtain a 401 Certification for the discharge of dredged or fill 
material into navigable waters of the United States, as required by Clean Water Act section 
401. From October 27, 2014 to the date of the hearing or the date a permit is obtained, the 
Club has failed to obtain a 401 Certification.   

APPLICABLE REQUIREMENTS 
58. Basin Plan Prohibition No. 9 prohibits the discharge of silt, sand, clay, or other earthen 

materials from any activity in quantities sufficient to cause deleterious bottom deposits, 
turbidity, or discoloration in surface waters or to unreasonably affect or threaten to affect 
beneficial uses (Section 4.2, Table 4-1). 



John D. Sweeney and Point Buckler Club, LLC  May 17, 2016 
Administrative Civil Liability Complaint No. R2-2016-1008 
 

Page 15 of 16 
 

59. Clean Water Act section 301 states that the discharge of any pollutant by any person into 
waters of the United States shall be unlawful except in compliance with the Clean Water Act.  

60. Clean Water Act section 404 requires a permit before dredged or fill material may be 
discharged into waters of the United States, unless the activity is exempt from section 404 
regulations.  Section 10 of the Rivers and Harbors Act prohibits building any dock without 
authorization from the Corps.  For both of these activities, Clean Water Act section 401 
requires the applicant to obtain a related certification from the state in which the discharge 
originates or construction occurs, certifying (with or without additional conditions) that the 
activity is consistent with a number of specifically identified Clean Water Act 
provisions. Title 23 of the California Code of Regulations, section 3855, requires that “an 
application for water quality certification shall be filed with the regional board executive 
officer.”  Neither Discharger has filed an application for a Clean Water Act section 401 
Water Quality Certification for the unauthorized activities that resulted in a discharge of fill 
to waters of the State and United States.  

LEGAL AUTHORITY 
61. Water Code section 13323 authorizes the Water Board to issue a complaint to any person on 

whom administrative civil liability may be imposed under the Water Code. Administrative 
civil liability for violating Clean Water Act sections 301 or 401, or a Basin Plan prohibition 
may be imposed under Water Code section 13385, subsections (a)(4), (a)(5), and (c). 

62. This enforcement action is exempt from the provisions of the California Environmental 
Quality Act, Public Resources Code section 21000 et seq., in accordance with California 
Code of Regulations, title 14, section 15321. 

STATUTORY LIABILITY 
63. The Dischargers are liable civilly under Water Code section 13385(a)(4) for violating Basin 

Plan Discharge Prohibition No. 9, under Water Code section 13385(a)(5) for violating Clean 
Water Act section 402, and under Water Code section 13385 (a)(5) for violating Water Code 
Clean Water Act section 401. Water Code section 13385(c) authorizes the Water Board to 
impose administrative civil liability in an amount not to exceed the sum of both of the 
following: (1) $10,000 for each day in which the violation occurs; and (2) where there is a 
discharge, $10 per gallon for any portion of the discharge that is not cleaned up exceeding 
1,000 gallons. Alternatively, the Water Board may refer such matters to the Office of the 
Attorney General for prosecution and seek up to $25,000 per day of violation and $25 per 
gallon discharged in excess of 1,000 gallons pursuant to Water Code section 13385(b).  

PROPOSED CIVIL LIABILITY 
64. Maximum Liability: The maximum administrative civil liability is $39,211,860. This is 

based on the maximum allowed by Water Code section 13385: (1) $10,000 for each day in 
which each violation occurred; and (2) $10 for each gallon exceeding 1,000 gallons that is 
discharged and not recovered.  

65. Minimum Liability: Pursuant to Water Code section 13385(e), at a minimum, liability shall 
be assessed at a level that recovers the economic benefit or savings, if any, derived from the 
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unauthorized discharge violation. The State Water Resources Control Board Water Quality 
Enforcement Policy (Enforcement Policy) requires that the minimum liability amount 
imposed not to be below the economic benefit plus ten percent. The Dischargers realized cost 
savings of approximately $1,409,864. Applying the methodology as set forth in Exhibit A, 
the minimum liability in this matter is $1,550,850. 

66. Proposed Liability: The Assistant Executive Officer proposes that administrative civil 
liability be imposed in the amount of $4,600,000, of which $41,641 is recovery of staff costs 
incurred thus far. The Exhibit A attachment (incorporated herein by this reference) presents a 
discussion of the factors considered and the values assessed to calculate the proposed liability 
in accordance with the Enforcement Policy and Water Code section 13327. The proposed 
liability is more than the minimum liability and less than the maximum liability allowed for 
the alleged violation.  

 
 
 
 
 
 ______________________   May 17, 2016 

Dyan C. Whyte   Date 
 Assistant Executive Officer 

Attachment: Exhibit A: Factors Considered in Determining Administrative Civil 
Liability 



 
 

Page A1 of A14 

EXHIBIT A 

 

Alleged Violations and Factors in Determining 

Administrative Civil Liability 

 

JOHN D. SWEENEY AND POINT BUCKLER CLUB, LLC 

UNAUTHORIZED DISCHARGE OF FILL MATERIAL  

POINT BUCKLER ISLAND, SUISUN MARSH, SOLANO COUNTY 

 

The State Water Resources Control Board Water Quality Enforcement Policy (Enforcement 

Policy) establishes a methodology for assessing administrative civil liability. Use of the 

methodology addresses the factors required by the California Water Code (Water Code) sections 

13327 and 13385, subsection (e). Each factor in the Enforcement Policy and its corresponding 

category, adjustment, and amount for each of the violations is presented below. 

 

ALLEGED VIOLATIONS 

 

Violation 1: Unauthorized Discharge of Fill - San Francisco Bay Basin Water Quality 

Control Plan Discharge Prohibition No. 9 and Clean Water Act Section 301  

 

John D. Sweeney (Mr. Sweeney) and Point Buckler Club, LLC (Club) (collectively Dischargers) 

violated San Francisco Bay Basin Water Quality Control Plan (Basin Plan) Discharge 

Prohibition No. 9 and Clean Water Act section 301 (33 U.S.C. 1311) for the unauthorized 

discharge of fill into waters of the State and United States, during construction of a levee at Point 

Buckler Island (Site). Basin Plan Discharge Prohibition No. 9 prohibits the discharge of silt, 

sand, clay, or other earthen materials from any activity in quantities sufficient to cause 

deleterious bottom deposits, turbidity, or discoloration in surface waters or to unreasonably affect 

or threaten to affect beneficial uses (Section 4.2, Tables 4-1 and 2-4). Under Clean Water Act 

section 301, it is unlawful for any person to discharge any pollutant into waters of the United 

States except in compliance with the Act.  

 

Mr. Sweeney purchased the Site on April 21, 2011 (Grant Deed, APN 0090-020-010, Solano 

County, April 21, 2011). Starting approximately early 2014, he constructed a levee on the Site, 

resulting in the unauthorized discharge of approximately 8,586 cubic yards of dried and semi-

consolidated  fill (1,490,186 gallons) into waters of the State and United States, namely Suisun 

Marsh (Declaration of John D. Sweeney in Support of Ex Parte Application, Dec. 28, 2015; 

Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction Since 

1985, April 12, 2016 (Expert Report), Appendix K, Figure K-4). An aerial photo taken March 8, 

2014, shows that the levee construction and related fill activities had begun by that date and if 

not remedied by August 10, 2016, the date a hearing is scheduled on this matter, fill material will 

be in place for a total of 887 days (Id., Fig. K-19).  

 

On October 7, 2014, the Club was formed with Mr. Sweeney as its president and manager, and 

on October 27, 2014, the Club took ownership of the Site (Secretary of State Business Search, 

http://kepler.sos.ca.gov/, accessed May 13, 2016; Declaration, supra; Grant Deed, APN 0090-

020-010, Solano County, Oct. 27, 2014). Starting on October 27, 2014, until the August 10, 

2016, for a total of 654 days, the Club has owned the Site and will have permitted the fill to 

remain in place.  

 

http://kepler.sos.ca.gov/
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The unauthorized discharge filled tidal channels, thereby cutting off tidal connectivity with the 

Site’s interior tidal marshes and unreasonably affecting beneficial uses (Expert Report, 

Appendices J, P & Q). As it remains in place, the fill continues to cause adverse effects to the 

beneficial uses of Suisun and Grizzly Bays and Suisun wetland areas (Basin Plan,§ 4.2, Tables 2-

1 and 2-4). Accordingly, the Dischargers are in violation of Basin Plan Discharge Prohibition 

No. 9 and Clean Water Act section 301, and are subject to administrative liabilities pursuant to 

Water Code section 13385 subsections (a)(4) and (5).  The Dischargers are joint and severally 

liable.  

 

Violation 2: Failure to Obtain Water Quality Certification - Clean Water Act Section 401  

 

The Dischargers violated Clean Water Act section 401 by failing to obtain a water quality 

certification (401 Certification) from the San Francisco Bay Regional Water Quality Control 

Board (Water Board) for the unauthorized activities at the Site that are adversely impacting 

beneficial uses. The unauthorized activities included, at a minimum, placing fill material, dock 

piers, and structures into tidal waters, which resulted in the discharge of fill to waters of the State 

and United States (Expert Report, Appendix, Table K-1). For both discharging fill material and 

for building a dock in navigable waters of the United States, Clean Water Act section 401 

requires the applicant to obtain a related certification from the state in which the discharge 

originates or construction occurs, certifying (with or without additional conditions) that the 

activity is consistent with the Clean Water Act. Title 23 of the California Code of Regulations, 

section 3855, requires applications for 401 Certifications to be filed with the executive officer of 

the regional water board. 

 

Starting at least as early as May 19, 2012, to the date of the hearing, August 10, 2016, for a total 

of 1545 days, Mr. Sweeney’s activities resulted in fill to waters of the State and United States, 

and have required a 401 Certification. The Club, as owner of Site, permitted the continued fill 

into waters of the State and United States, and has failed to obtain a 401 Certification starting 

October 27, 2014, to the date of the hearing, August 10, 2016, for a total of 654 days.  While the 

Club has owned the Site, with Mr. Sweeney as the Club’s president and manager, the 

Dischargers excavated four crescent-shaped ponds; 2) filled the borrow ditch for a road crossing 

between the levee and the interior of the Site at its west end; 3) filled the tidal marsh to create a 

road between the levee and the water’s edge at the west end of the Site; 4) mowed tidal marsh 

vegetation and graded the tidal marsh plain for an interior road across the Site; 5) and installed 

multiple structures (Id., Appendix K, Table K-1, Figs. K-29 - K-40). The Dischargers have not 

filed an application for a 401 Certification for the unauthorized activities that resulted in a 

discharge of fill to waters of the State and United States. Accordingly, the Dischargers are 

violating Clean Water Act section 401 and are subject to administrative liabilities pursuant to 

Water Code section 13385, subsection (a)(5). 

 

 

ADMINISTRATIVE CIVIL LIABILITY  

CALCULATION STEPS 

 

STEP 1 – POTENTIAL FOR HARM FOR DISCHARGE VIOLATIONS 

 

This step is only applicable for Violation 1 because it is a discharge violation.   
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The potential for harm factor considers the harm to beneficial uses that resulted or that may 

result from exposure to the pollutant(s) in the discharge, while evaluating the nature, 

circumstances, extent, and gravity of the violation(s). A three-factor scoring system is used for 

each violation or group of violations: (1) the harm or potential harm to beneficial uses; (2) the 

degree of toxicity of the discharge, and (3) whether the discharge is susceptible to cleanup or 

abatement. 

 

Factor 1: Harm or Potential Harm to Beneficial Uses 

The Enforcement Policy specifies that a score between 0 and 5 be assigned based on a 

determination of whether direct or indirect harm, or potential for harm, from a violation is 

negligible (0) to major (5). 

 

The harm and potential harm to beneficial uses is major (i.e., a score of 5). Major is assigned 

when there are significant impacts to aquatic life or human health, long term restrictions on 

beneficial uses (e.g. more than five days), or a high potential for chronic effects to human or 

ecological health.  

 

The unauthorized fill to waters of the State and United States from levee construction adversely 

impacted beneficial uses of Suisun and Grizzly Bays and Suisun wetland areas (i.e. estuarine 

habitat, fish migration, preservation of rare and endangered species, fish spawning, and wildlife 

habitat). Additionally, construction occurred outside the work activity windows established to 

protect sensitive species in the Suisun Marsh (Suisun Marsh Habitat Management, Preservation, 

and Restoration Plan, May 2013 (Suisun Marsh Plan), Fig. 4).  

 

Excavation of tidal marsh at the Site physically removed estuarine habitat, and the subsequent 

placement of 8,586 cubic yards of fill directly eliminated 2.56 acres of surface water and wetland 

habitat ecosystems (Expert Report, Appendices K & Q, Fig. K-4, Table Q-1). The fill has 

unreasonably affected and continues to threaten beneficial uses by blocking tidal action through 

the tidal channels and direct overland tidal flooding during higher tides to the interior tidal marsh 

habitat (Id., Appendices F & K, Fig. K-29). As such, the limitation in immigration/emigration of 

aquatic organisms has caused a long-term restriction to fish spawning, fish migration, estuarine 

habitat, and preservation of rare and endangered species beneficial uses (Id., Appendix P). The 

blocked tidal channels are preventing longfin smelt from being able to access spawning grounds 

and young salmonids (i.e., Chinook Salmon) from accessing feeding grounds. Additionally, 

salmonids are being exposed to a higher risk of predation due to the reduction in access to 

shallow water refuges as they migrate to the ocean, causing long-term restrictions on fish 

migration and the preservation of rare and endangered species. Lastly, blocking of the hydraulic 

connection between the Site and adjacent open water habitats occupied by Delta smelt has cut off 

the export of food material from the Site’s interior wetlands, needed to support this threatened 

species, thereby attributing to long-term restrictions on estuarine habitat and preservation of rare 

and endangered species.  

 

The Site’s interior wetlands are being drained and dried out. Water quality measurements 

collected on March 2, 2016, by Water Board staff show elevated salinity, particularly in surface 

water measurements. Measurements taken inboard of the new levee and in test pits for 
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groundwater quality compared to those of the surrounding bay waters, demonstrate a lack of 

water management at the Site (Inspection Report, April 19, 2016).  The resultant elevated 

salinity in the Site’s interior surface and groundwater continue to cause detrimental and chronic 

harm to the Site’s tidal marsh habitat, and is adversely impacting wetland productivity 

(vegetation growth) (Expert Report, Appendices L & Q). 

 

 

Factor 2: The Physical, Chemical, Biological or Thermal Characteristics of the Discharge 

 

The Enforcement Policy specifies that a score between 0 and 4 be assigned based on a 

determination of the risk or threat of the discharged material to potential receptors. It defines 

potential receptors as those identified considering human, environmental and ecosystem health 

exposure pathways. 

 

The risk or threat of the discharge is moderate (i.e., a score of 2). Moderate is assigned when 

chemical and/or physical characteristics of the discharged material have some level of toxicity or 

pose a moderate level of concern regarding receptor protection.  

 

The unauthorized discharge of fill into waters of the State and United States poses a moderate 

effect on environmental receptors. During the levee construction there was a high potential for 

sediment discharges to bury and smother organisms and aquatic and wildlife habitats (Expert 

Report, Appen. Q). The fill material that was discharged released a substantial amount of 

sediments (Joice Muck and Tidal Marsh soils) that would have suspended in the water column 

and over time settled out and smothered benthic organisms (Annie Mason Point Club Individual 

Management Plan, p. 9). Additionally, fine-grained sediments can clog the gill structures of fish, 

make water-column feeding difficult or impossible, and eliminate light penetration that is needed 

for primary production (EPA, The Biological Effects of Suspended and Bedded Sediment 

(SABS) in Aquatic Systems: A Review, 2003). 

 

Factor 3: Susceptibility to Cleanup or Abatement 

 

The Enforcement Policy specifies that if 50 percent or more of the discharge is susceptible to 

cleanup or abatement, then a score of 0 is assigned. A score of 1 is assigned if less than 50 

percent of the discharge is susceptible to cleanup or abatement. This factor is evaluated 

regardless of whether the discharge was actually cleaned up or abated. 

 

A score of 0 is assigned. The discharge of fill was to build up and construct a levee and it is 

determined that 50% or more of the fill is susceptible to cleanup or abatement.  

 

 

STEP 2 – ASSESSMENTS FOR DISCHARGE VIOLATIONS 

 

This step is only applicable for Violation 1 because it is a discharge violation. 

 

The Enforcement Policy specifies that when there is a discharge, an initial liability amount based 

on a per-gallon and/or a per-day basis is determined using the sum of the potential for harm 

scores from Step 1 and a determination of deviation from requirement. The deviation from 
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requirement reflects the extent to which a violation deviates from the specific requirement that 

was violated. 

 

The sum of the three factors from Step 1 is 7. The deviation from requirement is major. A major 

deviation from requirement is one where the requirement has been rendered ineffective (e.g., 

discharger disregards the requirement, and/or the requirement is rendered ineffective in its 

essential functions).  

 

Basin Plan Prohibition No. 9 and Clean Water Act section 301prohibit discharging fill of earthen 

material into waters of the State and United States that is sufficient to unreasonably affect or 

threaten to affect water quality and beneficial uses. By placing and leaving the fill, the 

Dischargers have rendered these requirements ineffective in their essential function.  

 

The resulting per-gallon and per-day multiplier factor is 0.31, based the potential for harm score 

and extent of deviation from requirement described above.  

 

Initial Liability Amount 

 

There was no adjustment of the maximum $10/gallon because the discharge has resulted 

in daily detrimental impacts to the environment. The initial liability amount calculated on 

a per-day basis is as follows: 

 

Per Gallon Liability:  (1,490,186 gallons – 1000 gallons = 1,489,186 gallons) x (0.31) x 

($10/gallons) = $4,616,477 

 

Per Day Liability:  $10,000/day x (0.31) x (887 days) = $2,749,700  

 

Initial Liability = $7,366,177 

 

 

STEP 3 – PER DAY ASSESSMENT FOR NON-DISCHARGE VIOLATIONS 

 

This step is only applicable to Violation 2 because it is a non-discharge violation.  

 

The Enforcement Policy specifies that for non-discharge violations, an initial liability is 

determined from the maximum per day liability multiplied by the number of days in violation 

and a per day factor using a matrix that ranges from 0.1 to 1 corresponding to an appropriate 

potential for harm and deviation from requirements. The potential for harm reflects the 

characteristics and/or the circumstances of the violation and its threat to beneficial uses. 

Deviation from requirement reflects the extent to which a violation deviates from the specific 

requirement that was violated.  

 

Potential for Harm 

 

The potential for harm is major. A major potential for harm applies to violations that indicate a 

very high potential for harm and that involve particularly sensitive habitats.  
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The Suisun Marsh includes approximately 52,000 acres of managed wetlands and 6,300 acres of 

tidal wetlands. Historically, there has been a substantial loss of tidal wetlands in the San 

Francisco Estuary.  Protecting existing tidal wetlands, and restoring additional wetlands for 

recovery of special status species of fish, mammals, birds and plants are a high priority (Suisun 

Marsh Plan; Recovery Plan for Tidal Marsh Ecosystems of Northern and Central California, 

August 2013; Suisun Marsh TMDL for Methylmercury, Dissolved Oxygen and Nutrient 

Biostimulation, September 2012). The tidal marsh wetlands of Suisun Marsh, including those at 

the Site, provide beneficial uses including estuarine habitat, aquatic and wildlife habitat, fish 

spawning habitat, fish migration (refuge), and the preservation of rare and endangered species 

(Basin Plan). The Water Board has a vested interest in protecting tidal wetlands and making sure 

that any development activities are authorized (typically via a 401 Certification) and conducted 

in such a manner as to avoid, minimize and mitigate for impacts. 

 

The Water Board was denied its opportunity to review an application for 401 Certification for 

activities at the Site, inspect work, and establish necessary requirements and mitigation to 

minimize and offset water quality impacts and threats to beneficial uses.  As such, the harm that 

occurred is to the regulatory program. Had an application for 401 Certification been received, a 

critical analysis of the activities on the Site would have allowed the Water Board to require 

appropriate mitigation measures aimed at protecting beneficial uses of water.  

 

Deviation from Requirement 

 

The deviation from requirement is major. A major deviation from requirement is one where the 

requirement has been rendered ineffective (e.g., discharger disregards the requirement, and/or the 

requirement is rendered ineffective in its essential functions). The Dischargers’ failure to engage 

with the Water Board and other agencies about their plans to develop the Site and, specifically, 

submit an application for a 401 Certification, has rendered the requirement ineffective and 

unable to protect water quality and beneficial uses.  

 

The resulting per day factor is 0.85 based on the above potential harm and deviation from 

requirement from the matrix in Table 3 of the Enforcement Policy. 

 

Initial Liability Amount 

 

For violations lasting more than 30 days, the Enforcement Policy allows adjustment of 

the per-day basis. 

 

A multiday adjustment is appropriate because Violation 2 did not cause daily detrimental 

impacts. For this adjustment, the Enforcement Policy provides that an initial liability shall 

be assessed for the first day of the violation, plus each five-day period until the 30th day, 

plus each 30 days of violation thereafter. Thus, the total 1545 of days of violation is 

adjusted to 57 days for assessment purposes. 

 

Initial Liability (collapsed):  $10,000/day x (0.85) x (57 days) = $484,500 
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STEP 4 – ADJUSTMENTS TO INITIAL LIABILITY 

 

The remaining factors in Steps 4 through 10 apply to both Violation 1 and 2. 

 

The Enforcement Policy specifies that three additional factors should be considered for 

modification of the amount of initial liability: the discharger’s culpability, efforts to clean up or 

cooperate with regulatory authority, and the discharger’s compliance history. 

 

Culpability 

 

The Enforcement Policy specifies that higher liabilities should result from intentional or 

negligent violations as opposed to accidental violations. It specifies use of a multiplier between 

0.5 and 1.5, with a higher multiplier for intentional or negligent behavior.  

 

Violation 1: The culpability multiplier is 1.3. Mr. Sweeney has the experience to know that 

filling waters of the State and United States requires authorization from multiple agencies. In 

June 2011, and prior to his conduct in this matter, Mr. Sweeney engaged with the Army Corps of 

Engineers (Corps) and the Suisun Resource Conservation District (SRCD), to gain authorization 

for levee work at Chipps Island (Club 915) as the new owner. However, Mr. Sweeney did not 

adhere to conditions of Regional General Permit 3 (RGP3), despite direction from the Corps and 

SRCD, and his levee work resulted in an illegal discharge of fill. He received a Notice of 

Alleged Violation from the Corps on October 24, 2011. Given his prior experience with the 

Corps and SRCD at Club 915, and past notice of the consequences of unauthorized discharge, 

Mr. Sweeney’s conduct at the Site was unreasonable and demonstrated a willful indifference to 

regulatory process that is intended to protect water quality, beneficial uses, and to prevent illicit 

discharges.  

 

The Club, acting by and through its president and manager Mr. Sweeney, failed to respond any 

differently once it owned the Site.  Therefore, the recommended multiplier for the Club is 

likewise 1.3.   

 

Violation 2: The culpability multiplier is 1.3. Mr. Sweeney is an active member of the Suisun 

Marsh community and involved with a number of duck clubs including the following:  

 

 Club 915 – Fin and Feathers Club owned by Chipps Island Sport and Social Club, LLC;  

 Club 910 – Dante Farms Club owned by SWS Chipps Island, LLC; and  

 Club 940 – Spinner Island Hunt + Social Club owned by Spinner Island, LLC. (John 

Sweeney, letter to Suisun Marsh Club Owners, April 10, 2016) 

 

Mr. Sweeney has prior experience in gaining permit authorization under RGP3 from the Corps 

through coordination with the SRCD for performing maintenance activities that would discharge 

fill into waters of the State and United States (i.e., Suisun Marsh). Mr. Sweeney communicated 

through a series of emails with the SRCD and Corps from June 20, 2011, through June 24, 2011, 

to gain work authorization for maintenance of a levee breach at Club 915. Mr. Sweeney 

submitted a Corps authorization request for urgent and unforeseen maintenance activity on June 

23, 2011, to the SRCD who then sent it to the Corps via email. Authorization was granted and 
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the SRCD forwarded the authorization to Mr. Sweeney informing him, “You are ok to proceed 

fixing the breach as long as you follow the RGP3 and Biological opinion.” (Orlando Rocha, 

SRCD, June 24, 2011 3:57 PM email; June 20, 2011 through June 24, 2011 emails). Mr. 

Sweeney temporarily repaired the exterior levee on Chipps Island with a cargo container which 

is not a covered method under RGP3 and this action resulted in a Notice of Alleged Violation 

from the Corps for illegal fill to waters of the United States on October 24, 2011. Through this 

process, Mr. Sweeney gained knowledge of the regulatory framework for work in the Suisun 

Marsh and the permitting requirements of the Corps and SRCD. Given his prior experience with 

the permit authorization process, Mr. Sweeney was intentionally negligent in not applying for 

permits for his work at the Site. Had Mr. Sweeney coordinated with the SRCD for work at the 

Site he would have been made aware of other permitting required for the work performed, 

including 401 Certification. Additionally, in a personal Facebook posting, Mr. Sweeney states 

that he plans to develop the Site without permits, further demonstrating his disregard for 

regulatory process (Sweeney, John. Facebook. Feb. 22, 2014).  

 

At no point has the Club taken steps to ameliorate Mr. Sweeney’s failure to obtain a 401 

Certification. The same culpability multiplier is therefore appropriate for both Dischargers.   

 

Cleanup and Cooperation 

 

The Enforcement Policy provides for an adjustment to reflect the extent to which a violator 

voluntarily cooperated in returning to compliance and correcting environmental damage. The 

adjustment is a multiplier between 0.75 and 1.5, with a higher multiplier where there is a lack of 

cooperation.  

 

The cleanup and cooperation multiplier for both Violations 1 and 2 is 1.1. This factor is designed 

to measure the Dischargers’ willingness to return the Site to compliance and is not based on a 

discharger exercising its rights to contest the administrative or civil penalty process. No cleanup 

has been performed to date, although the Dischargers are fully aware of the unauthorized fill, and 

no efforts have been taken to restore the Site to its condition prior to the unpermitted activities. 

Additionally, the Dischargers have only been minimally cooperative.    

 

The Regional Board issued Cleanup and Abatement Order R2-2015-0038 on September 11, 

2015.  Mr. Sweeney and Club counsel Lawrence Bazel and John Briscoe met with the Water 

Board on October 7, 2015, and November 20, 2015, to discuss the regulatory requirements and 

unauthorized fill activities (note the Club petitioned the Cleanup and Abatement Order to the 

State Board on October 11, 2015, and the order was rescinded January 5, 2016.). During the 

second meeting, which also included BCDC, all parties agreed that in order to determine specific 

regulatory authority, a technical approach was required.  The Club agreed to provide a technical 

report to the Water Board that included a topographic survey, wetland delineation, and other 

pertinent information from the Site. In letters between the Club on December 1, 2015, and the 

Water Board on December 9, 2015, the earlier meetings agreements and expectations for the 

technical report were formalized with a due date of February 15, 2015.  

 

During early January 2016, the Water Board Prosecution Team concluded that the Club would 

likely not provide the technical report by the February deadline, thus delaying cleanup and 

resolve to the dispute. During email correspondences with Lawrence Bazel starting January 22, 
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2016, Water Board staff requested permission to access the Site in early February 2016, to 

delineate habitats, survey topography, and document the nature and extent of construction 

activities. In a February 10, 2016, email to Lawrence Bazel, Water Board staff noted that 

informal access to the island had not been granted or denied for the fourth time and expressed the 

urgency to visit the island during the proposed dates due to tides, seasonal changes in vegetation, 

and the need to confirm and augment existing data. On February 19, 2016, Water Board staff 

submitted an application for an inspection warrant to the Solano County Superior Court. The 

Court issued the inspection warrant on February 24, 2016, and the inspection warrant was 

executed on March 2, 2016, to investigate water quality, survey topography and map the extent 

of fill material, document site activities, and assess the condition of wetland soils and vegetation 

(Solano Superior Court Inspection Warrant Misc002135).  

 

Neither Mr. Sweeney nor the Club ever submitted the technical report due February 15, 2016.  

The Dischargers have not demonstrated interest in restoring any part of the Site, and they have 

only discussed plans to obtain after-the-fact permits. Additionally, the Water Board has not 

received any application for a 401 Certification for any work, despite communications between 

the Dischargers and the Water Board.   

 

History of Violations 

 

The Enforcement Policy provides that where there is a history of repeat violations, a minimum 

multiplier of 1.1 should be used. 

 

Violation 1: The history multiplier is 1.0 because the Dischargers have no past violations with 

the Water Board. 

 

Violation 2: The history multiplier is 1.0 because the Dischargers have no past violations with 

the Water Board. 

 

 

STEP 5 – DETERMINATION OF TOTAL BASE LIABILITY 

 

The Total Base Liability is determined by applying the adjustment factors from Step 4 to the 

Initial Liability Amount determined in Step 2 for discharge violations and in Step 3 for non-

discharge violations. 

 

Violation 1 (Volume):  

Total Base Liability = $4,616,477 (Initial Liability) x 1.3 (Culpability Multiplier) x 1.1 

(Cleanup and Cooperation Multiplier) x 1.0 (History of Violations Multiplier)  

 

Total Base Liability = $6,601,562  

 

Violation 1 (Days): 

Total Base Liability = $2,749,700 (Initial Liability) x 1.3 (Culpability Multiplier) x 1.1 

(Cleanup and Cooperation Multiplier) x 1.0 (History of Violations Multiplier)  

 

Total Base Liability = $3,932,071 
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Violation 2:  

Total Base Liability = $484,500 (Initial Liability) x 1.3 (Culpability Multiplier) x 1.1 

(Cleanup and Cooperation Multiplier) x 1.0 (History of Violations Multiplier)  

 

Total Base Liability = $692,835  

  

COMBINED TOTAL BASE LIABILITY 

 

The combined Total Base Liability Amount for Violations 1 and 2 is:  $6,601,562 + $3,932,071 

+ $692,835 = $11,226,468.  

 

  

STEP 6 – ABILITY TO PAY AND TO CONTINUE IN BUSINESS 

The Enforcement Policy provides that if there is sufficient financial information to assess the 

violator’s ability to pay the Total Base Liability or to assess the effect of the Total Base Liability 

on the violator’s ability to continue in business, then the Total Base Liability amount may be 

adjusted downward if warranted. 

 

In this case, Water Board Prosecution Staff has sufficient information to suggest the Dischargers 

have the ability to pay the proposed liability. To assess the Dischargers’ ability to pay or ability 

to continue in business, the Water Board staff utilized publically available resources to conduct a 

preliminary analysis. The Dischargers currently hold at least three properties either in the 

Sweeney family trust, or under the Point Buckler Club, LLC name, with a combined assessed 

value of over $3 million. The Site is one such property with a county-assessed value of $159,901 

(as of 2014). Based on the debt leveraged against the property by Mr. Sweeney and the Club, the 

actual property value is assumed to be at least $1.2 million (equal to the lien amount) (Deed of 

Trust, APN 0090-020-010, Solano County, recorded December 9, 2015.) No additional liens 

were found on the Site in the public records search and therefore, the property is considered 

unencumbered for the purposes of this analysis. Debt secured against the property was financed 

by Mr. Sweeney and is assumed to retain its value in cash form or land improvements.  

The second property has a county-assessed value of $2,999,999 (Marin County). According to 

public record, the property may be encumbered, as two refinance recordings were noted for $1.2 

million in 2005, and $159,000 in 2007. Assuming these loans have been reduced by one-third 

based on recurring payments, the property is assumed to be leveraged to approximately 

$906,000, leaving approximately $2.1 million in equity. An additional property, which has been 

used as Mr. Sweeney’s listed address, (171 Sandpiper Dr., Pittsburg) is held under the family 

trust name with an undisclosed assessed value. For the purposes of this analysis, the property 

value can be assumed to be the sale price of $200,000 (2009). Sweeney has also sold several 

properties within the last 10 years with undisclosed financial gains.  

 

In addition to real estate, Mr. Sweeney also holds title on a 100 foot steel hull vessel, valued at 

$895,000 based on the listed sales price (Delta Landing Craft Webpage, Accessed May 12, 2016. 

http://www.deltalandingcraft.com/Links.html). Additional assets have been identified including 

heavy construction equipment, additional watercraft, vehicles, and cash accounts; however, these 

http://www.deltalandingcraft.com/Links.html
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assets were not used in this analysis based on the complexity of ownership and availability of 

documentation.  

 

Based on the information available, the Dischargers have various types of tangible assets that 

could be used to satisfy penalty payment. The analysis described above has revealed assets 

conservatively valued at $4.2 million. If the Dischargers contest their ability to pay the 

recommended liability, and submit sufficient financial information that would allow the Water 

Board to consider a reduction other than what is suggested by the Prosecution Staff (see Other 

considerations – Tentative Cleanup and Abatement Order Issued Concurrently, infra), the 

Prosecution Team reserves the right to suggest an appropriate modification. The Dischargers 

may have additional financial documents relating to business revenue and assets, and personal 

asset valuation not currently available to the Prosecution Staff.  

 

 

STEP 7 – OTHER FACTORS AS JUSTICE MAY REQUIRE 

 

The Enforcement Policy provides that if the Water Board believes that the amount determined 

using the above factors is inappropriate, the amount may be adjusted under the provision for 

“other factors as justice may require.” The Enforcement Policy includes the costs of investigation 

and enforcement as “other factors as justice may require,” that should be added to the liability 

amount. 

 

Other Considerations – Staff Costs 

 

Water Board Prosecution Staff considered staff costs in determining the final proposed liability. 

Prosecution Staff incurred $41,641 in staff time to conduct a site visit, investigate this case, 

coordinate with other agencies, and prepare this analysis and supporting information. This 

consists of time spent by six members of the Prosecution Staff (including two Environmental 

Scientists, two Water Resource Control Engineers, one Engineering Geologist, and an Assistant 

Executive Officer) based on the low end of the salary range for each classification at a current 

total of 613 hours. Costs will continue to accrue during any settlement and/or hearing. The 

Enforcement Policy gives the Water Board discretion to consider staff costs in relation to the 

total base administrative civil liability. Although the final amount for staff costs cannot be 

determined until completion of the matter, such costs could be quite substantial when additional 

investigation and analysis is required or if there is a hearing on this matter before the Water 

Board. 

 

Additionally, expert consultants were hired at a cost of approximately $115,000 to perform a 

technical analysis of the Site including: compiling historic aerial imagery, performing a 

topographic survey/analysis, an ecological impact analysis, and compiling a thorough technical 

report that explains conditions prior to Site development up to its current state. 

 

Other Considerations – Joint and Several Liability 

 

For the penalties associated with both Violations 1 and 2, the Prosecution Team recognizes that 

Mr. Sweeney caused the fill, has operated the Site the entire time up to the present, and owned 

the Site up until the Club purchased the Site, and that the Club owned the Site from October 27, 
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2014 to the present.  The Prosecution Team is not recommending a penalty of more than 

$11,226,468 and recognizes that the Water Board does not allocate liability between parties and 

takes no position regarding contribution positions between parties.  

  

 

Other considerations – Tentative Cleanup and Abatement Order Issued Concurrently 

 

The Prosecution Team is recommending a penalty that is appropriate based on the conduct 

alleged in the complaint, and consistent with the Enforcement Policy.  The violations alleged and 

the recommended penalty reflect the need to deter these Dischargers and similarly situated 

dischargers from ignoring permit requirements and harming critical wildlife habitat.  While the 

penalty is significant, it is line with other actions taken by this Regional Water Board and the 

resulting harm caused by Dischargers’ conduct.  In addition, the Prosecution Team considered 

the expense the Dischargers are likely to incur in complying with the Tentative Cleanup and 

Abatement Order and is recommending reducing the penalty from $11,226,468 to $4,600,000. 

This reduced amount is the minimum staff can support and is consistent with the minimum 

liability associated with the volume of fill discharged. 

 

The Total Base Liability after adjusting for other factors is $4,600,000. 

 

STEP 8 – ECONOMIC BENEFIT 

 

The Enforcement Policy requires recovery of the economic benefit gained associated with the 

violations plus 10 percent. Economic benefit is any savings or monetary gain derived from the 

act or omission that constitutes the violation. 

 

The adjusted Total Base Liability from Step 7 is unchanged because it is more than ten percent 

higher than the estimated economic benefit. 

 

Prosecution Staff contends that while the Dischargers failed to obtain proper permits, the 

Dischargers’ actions would never have been authorized. For the purposes of assessing the 

economic benefit, it is reasonable to assume that had the construction activities been allowable 

under current permitting guidelines, the Dischargers avoided costs associated with obtaining 

proper coverage. Regional Board Prosecution Staff estimate the cost of obtaining a 401 

Certification to be approximately $63,450. Mitigation would also have been required, with basic 

estimates to purchase credits from Elsie Gridley Mitigation Bank at approximately $200,000 per 

acre. Additionally, annual fees associated with the 401 Certification and post-construction 

monitoring would be approximately $900. This analysis does not include additional costs 

associated with hiring a consultant to properly draft the permit application and implement permit 

conditions, and costs associated with monitoring. Assuming 10% of Point Buckler island 

footprint (51.5 acres) required mitigation, the total avoided permitting costs amount to 

approximately $1,093,450 plus $900 for one year of additional fees. The BEN financial model 

provided by the United States Environmental Protection Agency was used to compute the 

economic benefit of noncompliance. Cost estimate and other assumptions are detailed in the 

Economic Benefit Analysis tables created by Bryan Elder (May 12, 2016). For computational 

purposes, the penalty payment date was established as August 10, 2016. Changes to this date will 
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affect the total economic benefit. Based on specific assumptions within the model, the total 

economic benefit of the failure to obtain permit coverage is approximately $809,864. 

 

In actuality, the Dischargers realized an economic benefit related to the profits derived from 

unauthorized land improvements. The Dischargers developed the Site with the intention of 

selling membership interest in an exclusive recreational club – Point Buckler Club. According to 

the Club’s Facebook page, there are 10 memberships available for purchase (Point Buckler Club, 

Facebook.  May 12, 2016). Although price and interest details are not specified, Mr. Sweeney 

operates another club (Spinner Island Club), which advertises memberships with a 5% ownership 

interest (Spinner Island Hunt + Social Club Website, Accessed on May 12, 2016. 

http://spinnerisland.com/ownership.html). Being a similar sized island (Spinner Island - 55 acres, 

Point Buckler – 51.5 acres), it can be assumed that a similar number of memberships are 

available. Therefore, it is assumed that 50% of the real property related to Buckler Point Club is 

available for membership interest. Assuming the Dischargers have sold those memberships; 

membership sales equal 50% of the land and business value. On November 20, 2015, Mr. 

Sweeney loaned Point Buckler Club, LLC $1.2 million using the Point Buckler property as 

collateral  (Deed of Trust, Solano County, Assessor’s Parcel Number (APN) 0090-020-010, 

Solano County, recorded Dec. 9, 2015).  This conservatively assumes the land value to be 

approximately equal to the loan amount, or $1.2 million. Based on this assessment, the 

membership value is equal to $600,000. Considering some individual California Delta duck club 

memberships can be in excess of $100,000, this is a fair and reasonable estimate (Duck Club 

Listing Website, Accessed on May 12, 2016. http://www.wtmorgan.com/properties.htm). 

Therefore, it is likely the Dischargers sold, or will sell, memberships for profit in excess of 

$600,000.  

 

In summary, the Dischargers avoided costs associated with proper permitting and gained 

financially from illegal land improvements. The total economic benefit is estimated to be 

$1,409,864. 

 

If more information is gathered through the discovery process or other ways in anticipation of a 

contested hearing, this analysis and amount may change.  Any new information will be added to 

the evidentiary record in accordance with the Hearing Procedures or Advisory Team’s approval. 

 

STEP 9 – MAXIMUM AND MINIMUM LIABILITY  

 

a) Minimum Liability  

 

The minimum administrative civil liability for the violations is $1,550,850. This is based 

on the Dischargers’ economic benefit plus 10 percent pursuant to California Water Code 

Section 13385.  

 

b) Maximum Liability  
 

The maximum administrative civil liability for Violation 1 is $23,761,860 , based on the 

maximum allowed by Water Code section 13385: $10,000 for each day in which the 

violations occurs; and (2) $10 for each gallon exceeding 1,000 gallons that is discharged 

http://spinnerisland.com/ownership.html
http://www.wtmorgan.com/properties.htm
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and not cleaned up. For violation 1 the adjusted Total Base Liability is within the 

maximum liability allowed by statute; thus is unchanged. 

 

The maximum administrative civil liability for Violation 2 is $15,450,000, based on the 

maximum allowed by Water Code section 13385: $10,000 for each day in which the 

violation occurs. For violation 1 the adjusted Total Base Liability is within the maximum 

liability allowed by statute; thus is unchanged. 

 

 

STEP 10 – FINAL LIABILITY  

 

The final liability proposed is $4,600,000 for Violations 1 and 2, based on consideration of the 

penalty factors discussed above. It is within the minimum and maximum liabilities. 

 



 

Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 
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INSPECTION REPORT 

 
To:  Point Buckler Club, LLC Case File 
  Place ID 816826 

From: Benjamin Martin, Environmental Scientist 
Agnes Farres, Environmental Scientist  
Brian Thompson, CHG, CEG, Senior Engineering Geologist  
Dyan Whyte, PG, Assistant Executive Officer 

Prepared on:  April 19, 2016 

Approved by:   

  

Subject: Inspection of Point Buckler Island, Suisun Marsh, Solano County 

On March 2, 2016, staff members of the San Francisco Bay Regional Water Quality Control 
Board (Water Board) performed an inspection of Point Buckler Island (Island), an approximately 
51-acre island owned by Point Buckler Club, LLC (Point Buckler Club) that is located off the 
western tip of Simmons Island in the Suisun Marsh, Solano County (Figure 1).  
 
Dyan Whyte, Brian Thompson, Agnes Farres, and Benjamin Martin conducted the inspection 
with two scientists (Peter Baye, Coastal Ecologist/Botanist and Stuart Siegel, Professional 
Wetland Scientist), a topographical survey crew from CLE Engineering, Inc. (Daniel 
Gillenwater, James Kulpa, Darren Gewant, Kyle Berger, and Justin Dankle) and representatives 
of the National Oceanic and Atmospheric Administration (Don Tanner, Special Agent) and U.S. 
Environmental Protection Agency (Paul Jones, Life Scientist).  
 
The purpose of the inspection was to assess conditions at the Island resulting from unauthorized 
construction of levees and placement of fill into waters of the United States.  The Water Board 
issued a Notice of Violation to Point Buckler Club on July 28, 2015, informing it that the diking 
off and filling of tidal marsh areas and the removal of critical flow to the interior of Point 
Buckler Island were unauthorized activities in violation of the Clean Water Act and the 
California Water Code.  Objectives for the inspection included the following:  

• Investigating water quality 
• Surveying topography and mapping the extent of fill material;  
• Documenting site activities; and 
• Assessing the condition of wetlands soil and vegetation. 
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This inspection report contains observations by Water Board staff and results of the water quality 
investigation. A separate report is being prepared by the accompanying scientists and CLE 
Engineering to present findings from the topographical survey, mapping, and wetland 
assessment.   
 
Summary of Events  

• Island Access - Water Board staff attempted on multiple occasions to obtain voluntary 
access from Point Buckler Club to inspect the Island in February, prior to warm weather that 
would induce extensive vegetation growth.  Since timely access was not granted, the March 
2, 2016, inspection was conducted under an administrative inspection warrant issued on 
February 24, 2016, (Case No. MiSC002135) by Judge Harry S. Kinnicutt, Superior Court of 
California, Solano County. Water Board staff executed the inspection warrant in coordination 
with the Solano County Sheriff’s Department (Marine Patrol members Sergeant Raymond 
Dudley, Deputy Jaime Garcia, Deputy Michael Otto, and Deputy Brian Miller).  

 
• 7:45 – 10:30 (approximate time) - The Solano County Sheriff’s Department transported 

Regional Water Board staff, Paul Jones, and Don Tanner to the Island in two Marine Patrol 
boats. Early morning fog delayed arrival of the sheriff’s deputies at the Pittsburg Marina. 
Prior to departure, we held a safety meeting which covered boat safety, potential hazards 
associated with the inspection, and a plan for sheriff deputies to secure the Island before we 
disembarked from the boats.  On route we picked up Don Tanner and were joined by the 
scientists and CLE Engineering, Inc.   
 

Note: The inspection was originally scheduled for February 26, 2016, but Water 
Board staff concerns about safety were elevated the day after the inspection 
warrant was issued. On February 25, 2016, we received reports that someone 
matching John Sweeney’s description was firing off a gun on the island. Gunfire 
was not expected because a duck club has not been actively operating at the 
Island and duck season closed in January. Before scheduling an inspection with 
us, the Solano County Sheriff’s Department conducted a threat assessment. On 
the day of the inspection, deputies told inspectors to remain in the boats until 
safety procedures were followed to secure the Island.    

 
Upon arrival at the Island, Sheriff’s deputies made contact with Terry Huffman and Robert 
Perrera, President and Wetlands Regulatory Scientist of Huffman-Broadway Group, Inc., 
respectively, who stated that Point Buckler Club’s attorney, Mr. Lawrence Bazel, had 
requested that they be present during the inspection. Deputies secured the Island, then we 
disembarked, offloaded equipment, and met with the survey crew, who arrived on a separate 
boat, and Peter Baye, who arrived by kayak. Peter Baye started his inspection by kayaking 
around the perimeter of the Island while we setup a staging area on the levee at the southern 
end of the Island.    

 
• 10:30 – 12:30 (approximate time) - CLE Engineering, Inc. started its topographical survey 

while Water Board staff, Stuart Siegel, Peter Baye, Paul Jones, and Don Tanner performed a 
reconnaissance of the Island, and began documenting observations. We generally walked 
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clockwise around the island along the levee, with departures outside the levee and into the 
interior of the Island to observe and photograph various features and activities including the 
levee, borrow ditch, natural channels, tidal deposits, culverts, wetland vegetation, historic 
structures, and recent development. Terry Huffman and Robert Perrera followed and 
observed our activities. John Sweeney arrived at the Island by boat and brought two reporters 
from the Contra Costa Times.  
 

• 12:30 – 1:00 (approximate time) - Lunch break; Don Tanner, John Sweeney, and the 
reporters had left the Island.   

 
• 1:00 – 4:00 (approximate time) - CLE Engineering, Inc. continued with its topographical 

survey while the scientists and Water Board staff conducted more focused investigations. 
Dyan Whyte and Brian Thompson continued to document observations, which are contained 
in Exhibit A. Ben Martin and Agnes Farres measured water quality parameters (i.e., 
temperature, pH, dissolved oxygen, and specific conductance), which are presented in 
Exhibit B. Brian Thompson helped to dig shallow test pits so Agnes and Ben could obtain 
groundwater quality measurements. All shallow test pits were filled in after measurements 
were taken.  Stuart Siegel, Peter Baye, and Paul Jones continued their investigations, which 
collectively included documenting observations, mapping parts of the Island, and/or 
assessing the wetlands.  

 
• 4:00 – 4:45 (approximate time) - Investigation activities at the Island were completed.  We 

collected and loaded equipment onto boats, and the remaining inspection team members 
departed from the Island. Ben Martin and Agnes Farres measured water quality at two 
locations in Suisun Bay as we left the Island. The Solano County Sheriff Department 
transported Dyan Whyte, Brian Thompson, Ben Martin, Agnes Farres, and Paul Jones back 
to the Pittsburg Marina, and we unloaded equipment from the boats.      
 

 
Attachments 

• Exhibit A - Observations  
• Exhibit B - Record of Water Quality Measurements 
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Dyan Whyte Observations 

As the prosecution lead and senior Water Board staff on the inspection, my role was to make 
sure all health and safety and general field procedures were followed, and coordinate with the 
peace officers, experts, and contractors.  In addition, as a professional geologist with background 
in geomorphology, my role was to observe and document the condition of the former tidal 
channels that had been cut off due to levee construction.   During the first half of my inspection 
of the Island I participated in the group reconnaissance walk along the levee.  As part of this 
reconnaissance, I observed and photographed the locations of the former tidal channels.    During 
the second half of the inspection, I observed and photographed areas in which mowing had 
occurred, structures had been placed, and water quality was being analyzed.  Throughout the 
inspection, I frequently checked in with staff, contractors, and experts on progress.   

• Tidal Channel Observations – Four former tidal channels on the interior of the Island were 
clearly discernible and hydraulically connected to the borrow ditch.   At a number of 
locations remnants of the former tidal channel still remain on the exterior of the levee.  On 
the northern side of the Island, there is a section where it appears that two borrow ditches 
were dug, near where photo A20 is identified in Figure A1, below.   
 

Brian Thompson Observations 

The first half of my inspection was a reconnaissance walk along the levee. We walked clockwise 
around the island on the levee with some excursions to observe features of interest along and 
adjacent to the levee. I also looked at structures at the western end of the island. The second half 
of my inspection was more focused on the interior of the island (e.g., crescent ponds), structures, 
and equipment. I also helped to dig, and then backfill with the same material, shallow pits 
(approximately 2 feet deep and 12 inches in diameter) to groundwater with a shovel. These were 
the test pits used to evaluate the quality of groundwater (Exhibit B).    

• Levee Observations - The levee had a similar appearance all the way around. It was barren 
of any significant vegetation (see below, Page A6) and cracking in response to some 
combination of drying (desiccation), vehicular transport, and differential settlement (PageA6 
through A8). The levee ranged in width from a single lane that would accommodate vehicle 
passage (approximately 10 feet) to 40 feet (Page A6). The height of the levee varied; it was 
measured at one location to be 25 inches (Page A6). Deposits of wetland reeds and drift 
wood on top of the levee and erosion of the levee marked Suisun Bay’s encroachment onto 
Point Buckler Island. These markings were generally at or near the top of the exterior side of 
the levee (Page A13).  

• Borrow Ditch – Water levels within the borrow ditch remained relatively static through the 
day during our investigation and, based on soil conditions in the sidewalls of the borrow 
ditch (Page A9), the water level in the borrow ditch appears to have been relatively static for 
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some time. The appearance of soil at the base of the sidewall was consistent with a wetted 
zone (visual luster and uniform gray-brown color), but most of the sidewall showed 
indications of drying (dull appearance, presence of desiccation cracks, and lighter and 
orange-brown coloring). The presence of brown vegetation also indicated dry conditions. I 
also observed a distinctly different color of surface water in the borrow ditch (bright green) 
from Suisun Bay (brown-green; Pages A7 through A9, A11, and A15).  Some culverts 
formerly used to circulate water at Point Buckler Island were no longer functioning (Page 
A16). I only observed one culvert through the levee (between Suisun Bay and the borrow 
ditch), which was closed off at both ends (Page A15).  

• Crescent Ponds – I observed four ponds that were constructed inside the levee. The ponds 
were a crescent shape (Photographs A10) and had concave bottoms (Photographs A11), a 
form consistent with the scoop of an excavator bucket and swing of an excavator arm (see 
Photograph A37). Three of the four ponds were mostly dry. I observed bubbling gas at one of 
these ponds, and the exposed soil was bright orange in color (consistent with oxidation). The 
soil beneath the ponds was black in color. When a shovel was inserted into the pond and 
sediments disturbed, it turned the water black. I did not observe waterfowl activity around the 
four crescent ponds (no ducks observed, no bird poop, etc.). The ducks that appear in 
photographs are all decoys (Page A11). No living ducks were observed at the ponds or 
anywhere within the interior of the Point Buckler Island levee. Trees that had been planted in 
the middle of the crescent shapes (example shown in Photograph A10) all appeared to be 
dead.   

• Activity – I observed the presence of relatively fresh tracks, consistent with heavy equipment 
stored at the site (Page A19 and A20), and plowed vegetation (Page A21 and A22). I also 
observed structures installed to construct an enclosure, apparent helicopter pads, and possible 
toilet facilities (Pages A17 and A18). There were two levee crossings across the borrow ditch 
to the Island interior. There was a new-looking gate at the eastern crossing (Page A15) and 
the presence of a similar gate being stored at the island, which we hypothesize, may be used 
to fence the other crossing and allow the penned goats on the Island to freely roam the 
interior.  
 

Agnes Farres Observations – Comparison to October 21, 2015 

I inspected the site on October 21, 2015 and March 2, 2016. The October 21, 2015 site 
inspection was conducted along with staff from the San Francisco Bay Conservation and 
Development Commission, U.S. Environmental Protection Agency, and U.S. Army Corps of 
Engineers, as well as Stuart Siegel, to confirm levee construction activities that appeared to have 
occurred based on my review of aerial photographs. During the March 2, 2016, site inspection, I 
observed activities and features that were not present during my October 21, 2015, site 
inspection. These observations include the following: 
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Structures installed – Three white flat-rack containers were newly installed around two green 
closed-freight containers to create an enclosure. In addition, four flat-rack containers (two red 
and two blue), painted with a yellow “H”, similar to helicopter landing sites, were newly 
installed. One landing site was installed on the eastern end and one was installed on the western 
end of the island. Finally, a green looking gate and posts were newly installed across the borrow 
ditch crossing on the eastern end of the island. 

Mowed Area – wetland vegetation was mowed throughout a large, approximately 1.5 acre area 
on the eastern end of the island. This area was not mowed during my October 2015 site visit. 

Other observations – the water in the borrow ditch and interior channels was greenish brown 
and was not notably different in color from Suisun Bay during my October 2015 site visit. 
However, during the March 2, 2016, inspection, the water in the borrow ditch was bright green 
and notably different in color compared to the water in Suisun Bay. 
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Figure A1. Map of Point Buckler Island identifying where the following photographs were taken on March 2, 2016.                                        
The base map is a natural color, aerial photograph captured by Quantum Spatial (https://quantumspatial.com/) on February 10, 2016.  

https://quantumspatial.com/
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Surveying and Mapping 
Photograph A1 Photograph A2 

 

 

During the inspection, CLE Engineering, Inc., surveyed and mapped using topographical survey equipment to collect data at the top of the levee (Photograph A1), and 
Stuart Siegel used handheld GPS to plot the interior edge of the levee (Photograph A2). Photographs taken by Dyan Whyte. 
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Staging Area 
Photograph A3 

 
 
 

Regional Water Board staff and Stuart Siegel set up a staging area on the levee at the southern end of Point Buckler Island. 
Photograph taken by Dyan Whyte 
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Constructed Levee 
Photograph A4 Photograph A5 

  

The levee near the staging area (shown in Photograph A3) was approximately 40 feet wide (Photograph A4) and about 25 inches above the native ground surface (levee 
top surface projected to the thumb tip; Photograph A5). The levee was generally barren, lacking any significant vegetation growth. Photographs taken by Brian Thompson. 
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Constructed Levee (continued) 
Photograph A6 

 

Cracks were present along the top and sides of the levee where not compacted by heavy equipment (Photograph A6; arrow points to example of a longitudinal crack 
outside of vehicular tracks). Photograph taken by Benjamin Martin (Brian Thompson). 
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Borrow Ditch 
Photograph A7 Photograph A8 

  

There is a ditch adjacent to the inboard side of the levee, referred to as the borrow ditch (Photograph A7).  CLE Engineering, Inc. collected topographical data for its survey within 
the borrow ditch (kayaker; Photograph A7). There are two borrow ditches on the northwest side of Point Buckler Island (Photograph A8). Heavy equipment tracks are present on 

the right side of the levee in Photograph A7. Photographs taken by Dyan Whyte. 
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Borrow Ditch (continued) 
Photograph A9 

 

 
 

 

Sidewalls of the borrow ditch were gray-brown and relatively uniform with a luster toward the base (i.e., near contact with surface water), but most of the sidewalls were 
turning white and orange-brown colors, more dull in appearance, and cracking. The line drawn on an expanded view of the photograph shows an approximate contact 
between the different characteristics in this soil profile. This contact was inches above the water surface. Most vegetation within the interior of the levee was brown. 

Photograph taken by Benjamin Martin (Brian Thompson). 
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Crescent-Shaped Ponds 

Photograph A10 Photograph A11 

  

Photograph A12 

 Two ponds of four ponds that were crescent in shape. One of the ponds contained 
surface water (Photographs A10), and the others were mostly dry (Photographs A11 
and A12). The ponds had concave bottoms, and marks from soil excavation were 
visible in banks of the ponds (e.g., striations on the far bank of the pond shown in 
Photograph A12). The soil in the drained ponds was a bright orange color. Sediment 
near the base of the ponds was a black color (visible in Photographs A11 and A12 in 
places along the water’s edge). There was gas bubbling to the surface which left black 
circles in the orange stained soil (e.g., gas observed bubbling at the black spot shown 
above the arrow in Photograph A12).  The ducks shown are all decoy ducks 
(Photographs A10 and A12). Trees that had been planted in the middle of the crescent 
shapes (example shown in Photograph A10) all appeared to be dead.  Photograph 
A10 taken by Brian Thompson. Photographs A11 and A12 taken by Dyan Whyte. 
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Channels (Levee Interior) 

Photograph A13 Photograph A14 

  

Photograph A15  

 

Examples of channels that open into the borrow ditch and extend inward, 
anastomosing towards the island interior. Photographs A13 taken by Benjamin Martin 

(Brian Thompson). Photographs A14 and A15 taken by Dyan Whyte.  
 

Photograph A9 is another example of this type of interior channel.  
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Channels (Levee Exterior) 

Photograph A16 Photograph A17 

  

Photograph A18  

 

Examples of channels and inlets from Suisun Bay (exterior side of the levee) that were filled 
by material used to construct the levee. Photographs A16 taken by Benjamin Martin (Brian 

Thompson). Photograph A17 taken by Brian Thomson. Photograph A18 taken by Dyan 
Whyte. 
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Estuary Deposits 

Photograph A19 Photograph A20 

  

Photograph A21  

 

Examples of debris from Suisun Bay that was observed on the levee at various locations. 
The debris was mostly wetland vegetation and drift wood. Photograph A6 was taken on the 
opposite side of the levee from Photograph A19. There were Suisun Bay deposits on both 
sides of the levee at this location. Pieces of waterborne trash (manufactured wood, plastic 
items, etc.) were also part of these deposits. Photographs A19 and A20 taken by Benjamin 

Martin (Brian Thompson). Photograph A21 taken by Dyan Whyte.  
 

At various locations, the levee was undercut where we observed the deposits                 
(Photograph A20).  



Exhibit A – Inspection Observations  
Point Buckler Island,  

March 2, 2016  

Page A15 of A24 
 

 Culvert Through Levee 

Photograph A22 Photograph A23 

  

Photograph A24  

 

There was one culvert through the levee that could be used to convey water between the 
interior borrow ditch (Photograph A22) and Suisun Bay (Photograph A23), but the culvert 
was closed at both ends. The color of surface water on the inboard side of the levee (in the 
borrow ditch) was distinctly different from the outboard side (Suisun Bay). Water on the 
inboard side was bright green (Photograph A22). Water on the outboard side was brown-
green, similar in color to Suisun Bay in general (Photograph A24). Photographs A22 and 

A24 taken by Dyan Whyte. Photograph A23 taken by Benjamin Martin (Brian Thompson). 
 
 

Tide Gate 
Closed 

Tide Gate 
Closed 
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Borrow Ditch Culverts 

Photograph A25 Photograph A26 

  

There were road crossings across the borrow ditch at two locations with culverts installed. The crossing on the western end of Point Buckler Island had a functioning culvert 
(approximately 36 inches in diameter and open for water passage) and was not fenced (Photograph A25). The crossing at the eastern end of Point Buckler Island also had a 

culvert open at both ends and a gate installed across it (Photograph A26; gate at right side of the image). There were goats in a fenced enclosure around a trailer parked near the 
eastern crossing (Photograph A26).  Photograph A25 taken by Benjamin Martin (Brian Thompson). Photograph A26 taken by Brian Thompson.  
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Relic Culverts 

Photograph A27 Photograph A28 

  

Photograph A29  

 

Two culverts observed in the borrow ditch along the interior side of the levee were not 
functioning. There was an approximately 36-inch-diameter culvert located on the western 

side of the island that did not extend through the levee (Photograph A27) and was 
compressed inside (Photograph A28), and there was an approximately 24-inch-diameter 

culvert located on the northern end of the Island that did not extend through the levee 
(Photograph A29). This type and diameter of this culvert is similar to the one remaining 

culvert that goes through the levee (see Page A13). Photographs taken by Brian Thompson.  
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Structures and Trailers 

Photograph A30 Photograph A31 

  
Photograph A32 Photograph A33 

  

Three camoflaged trailers (Photographs A30; also A26), two closed-frieght shipping containers (appoximately 40 feet long and 8 feet cubed), and seven flat-rack shipping 
containers (approximtabley 40 feet long by 8 feet wide) were located on Point Buckler Island. The two green, closed-freight containers were installed around three white, 

flat-rack containers (Photograph A30) to create an enclosure. The four other flat-rack containers (two red and two blue, Photographs A32 and A33, respectively) were 
painted with a yellow H similar to helicopter landing sites. Photographs A30 was taken by Benjamin Martin (Brian Thompson). Photograph A32 was taken by Brian 

Thompson. Photographs A31 and A33 were taken by Dyan Whyte.      
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Toilet Facility 

Photograph A34 

 

Marking on a trailer identifying toilet use. Photograph taken by Dyan Whyte 
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Heavy Equipment 

Photograph A35 Photograph A36 

  

Photograph A37 Photograph A38 

  

Heavy equipment at Point Buckler Island included a Morooka Track Carrier (Photograph A35), a John Deer dozer (Photograph A36),                                                           
a Daewoo excavator (Photograph A37), and a Koehring crane (Photograph A38). Photographs taken by Brian Thompson. 
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Vehicle and Equipment Tracks 

Photograph A39 Photograph A40 

  

Photograph A41 Photograph A42 

  

Fresh tracks from vehicles and the treads from heavy were visible at many locations across the island: in the western portion (Photograph A39), from the western 
(Photograph A40) to eastern (Photograph A41) end of what was being used as an interior access road, and on levees (Photograph A42).  

Photographs taken by Dyan Whyte.  
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Mowers and Plow 

Photograph A43 Photograph A44 

  

Photograph A45  

 

Two mowers (Photograph A43) and a plow (Photographs A44 and A45) were located 
at Point Buckler Island. Photograph A43 taken by Benjamin Martin (Brian 

Thompson). Photographs A44 and A45 taken by Brian Thompson. 
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Plowed Area 
Photograph A46 Photograph A47 

  
Photograph A48 Photograph A49 Photograph A50 

   

Wetland vegetation over an approximately 1.5-acre area had recently been cut down (Photographs A46 and A47). Wetland vegetation was clogged in disks of the plow 
(Photograph A48) and tracks still evident within the area (Photograph A49) were of a similar spacing to the plow disks (Photographs A50).  

Photographs taken by Brian Thompson.  
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Vessels 
Photograph A51 Photograph A52 

  

A landing craft (Photograph A51) and house boat (Photograph A52) were docked at the Point Buckler Island pier. Also shown docked at the pier (left side of                    
Photograph A52) are the two Solano County Sheriff Department boats brought to Point Buckler Island. Photographs taken by Brian Thompson.      



Exhibit B - Water Quality Measurements: Methods and Observations 
Point Buckler Island, March 2, 2016 

Page B1 of B16 
 

 
Methods 

On March 2, 2016, Benjamin Martin and Agnes Farres worked as a team to collect water quality measurements (surface water and groundwater). 
Benjamin Martin was primarily responsible for handling the instrument probe, while Agnes Farres recorded data and took photographs (Photographs 
B1 through B9) during the inspection. We measured water quality in the tide gate area (T1-T3), borrow ditch (D1-D4), interior channels (C1-C2), 
crescent ponds (P1-P4), and test pits (TP1-TP4).  The sampling locations are shown in Figure B1. Control locations are collectively referred to as 
Suisun Bay and included Annie Mason Slough (AM1), and the Suisun Cutoff (SB1). Water quality was measured at these Suisun Bay locations for 
comparison with the surface water measurements at Point Buckler Island (Island).  

We took a total of 36 measurements at the locations shown in Figure B1 for the following parameters: water temperature, pH, dissolved oxygen 
(DO), and specific conductance (Table B1 through Table B3). Measurements were taken with a YSI 6600 multi-parameter sonde (Sonde; Photograph 
B1). Three calibrations were performed on the Sonde for quality control: a pre-run calibration (day before inspection), a field calibration (day of 
inspection), and a post-run calibration (day after the inspection). The pre-run and post-run calibrations were performed in a lab at the San Francisco 
Bay Regional Water Board’s office using standard solutions for pH, specific conductance, and DO. DO calibration is relative to ambient pressure and 
temperature. DO was also calibrated in the field at the start of the inspection.   

Specific conductance is a measure of conductivity adjusted to 25 degree Celsius (◦C), and is a proxy for salinity in saline waters like Suisun Bay. 
Salinity values were calculated using a spreadsheet from the Land-Oceans in the Coastal Zone (LOICZ) project (http://nest.su.se/mnode/), which 
calculates salinity from specific conductance and temperature (at 25 Celsius). Salinity values and measured water quality results are listed in Tables 
B1 through Table B3.  Results are also plotted in Figures B2 and B3.   

We took two types of surface water measurements: shallow surface water measurements (i.e., just below the water surface), and deeper surface water 
measurements (i.e., near the bottom of the water column).  Where water was too shallow, such as in the crescent ponds and at one of the interior 
channel locations (P2, P4, and C2; Figure B1), we only took one measurement. We kept the Sonde in a horizontal orientation and just below the 
water surface for the shallow measurements (Photograph B2 and B4). Deeper surface water measurements were taken towards the middle and bottom 
of channels, except for one measurement in Suisun Bay (SB1-2; Table B1) where there was concern, due to the relative current in Suisun Bay that the 
Sonde might snag on the bottom or catch on the boat propeller. At this location the deeper surface water was measured at a depth of approximately 
two feet instead of near the bottom. Depth was estimated visually and from the cable length below the water surface.  

We took groundwater measurements at 4 locations within the interior portion of the Island, from a total of 12 test pits (3 shallow pits, approximately 
2 feet deep and 12 inches in diameter, were dug at each location). One groundwater measurement was taken in each of the test pits with the Sonde set 

http://nest.su.se/mnode/


Exhibit B - Water Quality Measurements: Methods and Observations 
Point Buckler Island, March 2, 2016 

Page B2 of B16 
 

vertically into the groundwater that had infiltrated into the test pits (Photograph B5). One test pit did not have sufficient water to collect a water 
quality measurement (TP2-A).  

Results 
• Calibration - Sonde readings during the pre-run calibration varied from the standard values as follows: ± 0.04 for pH, ± 0.03 milligrams per liter 

(mg/L) for DO, and ± 115 microsiemens per centimeter (µS/cm) for specific conductance. During the field calibration, Sonde readings for DO 
varied from the standard by ± 0.9 mg/L. Sonde readings for the post-run calibration varied from the standards as follows: ± 0.06 units for pH, ± 
1.18 mg/L for DO, and ± 1098 µS/cm for specific conductance. 

• Water Temperature - In general, the temperature of shallow surface water at Island was warmer than in Suisun Bay  by as much as 10.1 ◦C (e.g., 
13.7 ◦C at control point SB1-1 versus 23.8 ◦C at crescent pond P3, Table B1). Temperatures of deeper surface water were cooler and closer to the 
temperature of Suisun Bay, and groundwater temperatures were generally consistent with the temperature of Suisun Bay (Table B2).  

• pH - Surface water measurements of pH were within the water quality objectives of the San Francisco Bay Regional Water Quality Control Plan 
(6.5 – 8.5) except at two locations. The shallow water measurement at borrow ditch location D4-1 was 6.0, and the deeper water measurement at 
interior channel C2 was 6.2 (Table B2). Additionally, most of the deeper water measurements in the borrow ditch and interior channels were 
approaching the lower 6.5 threshold. Groundwater measurements of pH were generally lower than surface water, ranging from 3.5 – 6.9 (Table 
B3).  

• DO - We took DO measurements from 1:25 p.m. to 4:31 p.m. on a sunny day. Measurements are reported in mg/L with the equivalent percent 
saturation of oxygen in air (percent). DO values measured in shallow surface water on the Island where higher than in Suisun Bay. DO at the 
Island ranged from 14.4 to 19.6 mg/L (168 to 252 percent), except at one location where it was measured at 7.7 mg/L (80 percent), and DO in 
Suisun Bay ranged from 10.9 to 11 mg/L (107 to 108 percent) (Table B1). The DO values of deeper surface water were more variable, ranging 
from 6.1 to 20.7 mg/L (62 to 228 percent; Table B2); DO generally getting lower with increasing depth below the water surface. Groundwater 
measurements of DO ranged from 0.8 to 4.2 mg/L (8 to 42 percent; Table B3) with the highest value at test pit location 4 (TP4-C) and lowest at 
test pit location 3 (TP3-C).   

• Specific Conductance/Salinity - Specific conductance measurements were converted to salinity (see Methods discussion above), and are 
reported in parts per thousand (ppt).  The salinity of surface water on the Island was higher than in Suisun Bay and increasingly higher towards 
the interior of the Island and at depth. The salinity of Suisun Bay was measured in the range of 3.2 – 3.4 ppt, shallow surface at the island ranged 
from 8.2 to 13.5 ppt, deeper surface water ranged from 12.6 to 17.2 ppt, and groundwater ranged from 15.1 – 19.0 ppt (Table B2). The plots 
shown in Figures B1 and B2 show an increasing trend of average salinity from Suisun Bay towards the interior of the Island.   
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Benjamin Martin Observations 

My inspection started during the walk around the Island where I mentally noted the layout of the Island to better orient myself and become familiar 
with the Island’s features. After completing the perimeter and a short lunch, we proceeded to gather water quality measurements at the various 
locations on the Island (Figure B1). 

• Tide gate 
During collection at the exterior tide gate measurements, I noticed that the tide gate was closed but some water was seeping through the edges of 
the tide gate into the remnant exterior tidal channel. 

• Borrow ditch 
I noticed that surface water in the borrow ditch was a bright green color compared to the green-brown color observed in the surrounding water of 
the Suisun Bay (Photograph B1 and B2). 

• Crescent ponds 
Water levels in the crescent ponds, were very low when I was taking measurements, except at P4 (Figure B1).  Additionally, we noticed a thin 
film on the water surface of a crescent pond (Photograph 7) and while taking measurements, a black plume of bottom sediments dispersed while 
setting and retrieving the Sonde (Photograph B6 and B8). 

• Interior channel 
During collection of interior channel measurements, surface waters were noticeably bright green (Photograph B3) as were observed in the borrow 
ditch. 
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Figure B1. Map of Point Buckler Island identifying where water quality measurements were taken on March 2, 2016.                                                       

The base map is a natural color, aerial photograph captured by Quantum Spatial (https://quantumspatial.com/) on February 10, 2016. 

https://quantumspatial.com/
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Table B1. Shallow Surface Water Quality Measurements1 

Location Location Identification 
Estimated 

Depth Below 
Water 

Time (24hr) 
Water 

Temperature 
(Celsius) 

pH DO (mg/L) 2 DO (Percent) 3 
Specific 

Conductance 
(uS/cm) 4 

Salinity 
(ppt)5 

Control (Suisun Bay) AM1-1 < 6 in 1615 13.8 7.3 10.9 107.2 6167 3.4 
Control (Suisun Bay) SB1-1 < 6 in 1630 13.7 7.4 11.0 107.7 5876 3.2 
Tidal Gate Channel  T3-1 < 6 in 1337 17.6 8.1 13.8 150.2 8358 4.6 
Tidal Gate Outside T1-1 < 6 in 1328 17.0 7.6 12.6 136.1 12263 7.0 
Tidal Gate Inside6 T2-1 < 6 in 1320 18.5 7.7 16.9 189.5 20910 12.5 
Borrow Ditch D1-1 < 6 in 1520 17.3 7.8 16.6 182.8 14139 8.2 
Borrow Ditch D2-1 < 6 in 1510 16.6 7.4 16.4 180.4 14607 8.5 
Borrow Ditch D3-1 < 6 in 1455 20.1 7.5 14.5 175.0 21559 12.9 
Borrow Ditch D4-1 < 6 in 1600 19.7 6.0 14.6 173.1 20987 12.6 
Interior Channel C1-1 < 6 in 1432 18.1 7.7 14.4 167.8 21931 13.2 
Crescent Pond P1 < 6 in 1355 13.4 7.0 7.7 79.5 22415 13.5 
Crescent Pond P3 < 6 in 1410 23.8 7.7 19.6 251.6 21460 12.9 

 
Table B2. Deeper Surface Water Quality Measurements1 

Location Location Identification 
Estimated 

Depth Below 
Water 

Time (24hr) 
Water 

Temperature 
(Celsius) 

pH DO (mg/L)2 DO (Percent)3 
Specific 

Conductance 
(uS/cm)4 

Salinity 
(ppt)5 

Control (Suisun Bay) AM1-2 > 6 ft 1618 13.8 7.4 10.8 106.3 6122 3.3 
Control (Suisun Bay) SB1-2 < 2 ft 1631 13.7 7.5 10.9 107.2 5848 3.2 
Tidal Gate Channel  T3-2 1-3 ft 1340 16.4 7.7 12.1 129.3 11439 6.5 
Tidal Gate Outside T1-2 1-3 ft 1335 15.3 7.1 3.0 31.8 18282 10.8 
Tidal Gate Inside6 T2-2 1-3 ft 1325 14.1 7.3 10.7 111.6 20982 12.6 
Borrow Ditch D1-2 3-6 ft 1523 11.8 7.3 7.4 71.3 21332 12.8 
Borrow Ditch D2-2 3-6 ft 1512 14.4 6.8 17.8 188.0 21747 13.1 
Borrow Ditch D3-2 3-6 ft 1500 13.7 6.7 6.1 62.3 22445 13.5 
Borrow Ditch D4-2 3-6 ft 1602 14.6 6.6 9.1 95.6 21640 13.0 
Interior Channel C1-2 1-3 ft 1435 14.2 6.8 16.6 176.5 22415 13.5 
Interior Channel C2 1-3 ft 1440 15.2 6.2 20.7 227.7 23226 14.0 
Crescent Pond P2 < 1 ft 1403 17.2 7.7 17.9 202.4 21600 13.0 
Crescent Pond P4 < 2 ft 1420 16.6 7.6 12.7 144.3 27983 17.2 
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Table B3. Groundwater Quality Measurements1 

Location Location Identification 
Estimated 

Depth Below 
Water 

Time (24hr) 
Water 

Temperature 
(Celsius) 

pH DO (mg/L)2 DO (Percent)3 
Specific 

Conductance 
(uS/cm)4 

Salinity 
(ppt)5 

Test Pit TP1-A < 6 in 1532 11.6 6.9 1.9 18.7 26003 15.9 
Test Pit TP1-B < 6 in 1534 11.7 6.7 1.3 12.9 29739 18.4 
Test Pit TP1-C < 6 in 1535 12.2 6.5 1.3 12.9 26903 16.5 
Test Pit TP2-B < 6 in 1540 11.9 6.0 2.2 21.9 29642 18.3 
Test Pit TP2-C < 6 in 1543 12.1 6.1 1.1 10.8 27431 16.8 
Test Pit TP3-A < 6 in 1546 13.6 6.5 1.8 17.5 24904 15.1 
Test Pit TP3-B < 6 in 1547 13.9 6.2 1.2 12.3 30579 19.0 
Test Pit TP3-C < 6 in 1549 13.5 6.0 0.8 8.3 27779 17.1 
Test Pit TP4-A < 6 in 1551 12.2 4.2 1.2 12.0 29781 18.4 
Test Pit TP4-B < 6 in 1553 12.3 3.8 1.1 11.3 30605 19.0 
Test Pit TP4-C < 6 in 1554 12.9 3.5 4.2 41.9 30657 19.0 
                                                           
1 Surface water and groundwater quality measurements were taken with a YSI 6600 multi-parameter sonde during mid-day (1:25 p.m. to 4:31 p.m.) on March 2, 2016. The YSI 
6600 was calibrated 3 times for pH, dissolved oxygen, specific conductance: the day before measurements (pre-run calibration), at the beginning of the day of measurements (field 
calibration), and the day after measurements (post-run calibration) were taken. During the post-run calibration, the difference in the instrument reading and the value of standard 
for pH was ± 0.06 units, ± 1.18 mg/L for dissolved oxygen, and ± 1098 µS/cm for specific conductance. Shallow surface water quality measurements were recorded just below 
water surface and deeper surface water quality measurements were recorded at the bottom of the water column. Location SB1-2 was recorded approximately 2 feet below the 
surface due to surface currents and concerns of snags at the bottom. Groundwater quality measurements were recorded in test pits that had been dug approximately 2 feet down 
into the island’s interior ground surface. 
2 DO = Dissolved Oxygen, measured milligrams per liter (mg/L)  
3 DO = Dissolved Oxygen, measured as percent of air saturation (Percent)  
4 Specific conductance is conductivity corrected to 25 Celsius and is measured in microSiemens per centimeter (uS/cm).  
5 Salinity was calculated from the measured specific conductance and temperature values using an excel spreadsheet for coastal zone modelling (Land-Oceans in the Coastal Zone 
(LOICZ) project; http://nest.su.se/mnode/) and reported in parts per thousand (ppt).   
6 Tide Gate Inside measurement was taken just inside the island at the tide gate, which is also a borrow ditch measurement. 

http://nest.su.se/mnode/
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Figure B2. Average salinity for shallow surface water and groundwater (± standard error of the mean) reported as parts per thousand (ppt) for Island, 
March 2, 2016. The interior channel does not have a standard error since only one measurement was taken.     
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Figure B3. Average salinity for deeper surface water and groundwater (± standard error of the mean)                                                                               
reported as parts per thousand (ppt) for Island, March 2, 2016.   
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Figure B4. Map of Point Buckler Island identifying where the following photographs were taken on March 2, 2016.                                                              

The base map is a natural color, aerial photograph captured by Quantum Spatial (https://quantumspatial.com/) on February 10, 2016. 

https://quantumspatial.com/
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Borrow Ditch Measurements 
Photograph B1 Photograph B2 

  
  

Preparing to collect water quality measurements in the Island’s borrow ditch (Photograph B1) and in Annie Mason Slough off the Island’s boat dock (Photograph B2). 
Surface water in the borrow ditch was a distinctly different color (bright green; Photograph B1) than the green-brown color of the  

surrounding waters in Suisun Bay (Photograph B2)  
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Borrow Ditch Measurements 
Photograph B3 Photograph B4 

  
  

Preparing to collect water quality measurements (Photograph B1) and a shallow surface water quality measurement in the Island’s borrow  
ditch (Photograph B2). Surface water was bright green and murky. 
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Test Pit Measurement 
Photograph B5 

 

Groundwater quality measurements taken with the Sonde in one of the test pits. 
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Rust Colored Sediment 
Photograph B6 

 

Rust colored sediment (right side) in a mostly almost empty crescent pond (P3) with cloudy black sediment plume created when placing the Sonde. 
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Crescent Pond Film 
Photograph B7 

 

Thin film observed on a crescent pond water surface. 
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Black Sediment 
Photograph B8 

 

Cloudy black sediment was observed when we removing the Sonde at the channel that connects to a crescent pond (P1).  
Additionally, thick brown surface film was also observed on the water surface (left side of photograph). 
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 Interior Channel Surface Film 
Photograph B9 

 

Thick brown film that was visible on the water surface at the interior channel measurement location (C2). 
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7a. Affidavit for Inspection Warrant (Case No. MiSC002135), February 19, 2016 

  

7b. Inspection Warrant (Case No. MiSC002135), February 24, 2016 

 

7c. Amended Affidavit for Inspection Warrant (Case No. MiSC002135), March 22, 2016 
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8a. Cleanup and Abatement Order No. R2-2015-0038 for Unauthorized Levee 

Construction Activities at Point Buckler Island in the Suisun Marsh, Solano County, 
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STATE OF CALIFORNIA 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 

SAN FRANCISCO BAY REGION 

CLEANUP AND ABATEMENT ORDER NO. R2-2015-0038 

POINT BUCKLER LLC 
SOLANO COUNTY 

The California Regional Water Quality Control Board, San Francisco Bay Region 
(hereinafter the Regional Water Board), finds that: 

1. Point Buckler LLC (Discharger) owns approximately 51 acres of land at Point Buckler 
Island located off the western tip of Simmons Island in the Suisun Marsh, Solano 
County (Site). The Site was historically managed for ducks, but, over a period of 
decades without management, tidal circulation was naturally restored to the Site’s 
several tidal marshes.  

2. The Discharger constructed a levee at the Site without proper authorizations, 
certifications, and/or permits from the Regional Water Board. The Discharger’s levee 
construction activities included construction of a levee around the perimeter of the Site 
resulting in the diking off of the tidal channels located on the northeast, northwest, and 
southwest portions of the Site.  Based upon photographic evidence and reports from 
Bay Conservation Development Commission (BCDC) and California Department of 
Fish and Wildlife (CDFW) staff, the Discharger has adversely impacted tidal marsh 
vegetation.  

3. The Site’s adversely impacted tidal marshlands constitute waters of the State and 
United States.  

4. The Regional Water Board’s Water Quality Control Plan for the San Francisco Bay 
Basin (Basin Plan) defines the existing and potential beneficial uses for waters within 
the Region. The beneficial uses of any specifically identified water body generally apply 
to all its tributaries. The Basin Plan designates the following existing and potential 
beneficial uses for Suisun Bay: industrial service supply, industrial process supply, 
commercial and sport fishing, estuarine habitat, fish migration, preservation of rare and 
endangered species, fish spawning, wildlife habitat, contact and noncontact water 
recreation, and navigation. 

5. Beneficial uses present at the Site that were adversely impacted by the Discharger’s 
unauthorized levee construction activities include estuarine habitat, fish migration, 
preservation of rare and endangered species, fish spawning, and wildlife habitat.  

6. The Site is potential habitat for special status species including Chinook Salmon, Delta 
Smelt, California Clapper Rail, and Salt Marsh Harvest Mouse. The adverse impacts 
from levee construction activities may include impacts that resulted because some of 
the work was conducted outside appropriate work windows for these protected 
species. 

7. Suisun Marsh is identified as an impaired water body pursuant to federal Clean Water 
Act (CWA) section 303(d) for mercury, nutrients, organic enrichment/low dissolved 
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oxygen, and salinity/total dissolved solids/chlorides. The circulation of waters through 
tidal marsh generally provides improved dissolved oxygen conditions and maintains 
water chemistry balance, such as the proper range of salinity. Cutting off tidal 
circulation to the Site’s tidal marshes has disrupted the marshes’ ability to provide this 
natural water quality benefit. 

8. On November 19, 2014, BCDC and CDFW staff inspected the Site and reported that 
the Discharger’s unauthorized levee construction activities cut off crucial tidal flow to 
the interior of the Site, thereby drying out the Site’s former tidal marsh areas and 
destroying existing and potential habitat for special status species including Chinook 
Salmon, Delta Smelt, California Clapper Rail, and Salt Marsh Harvest Mouse.  

9. The Discharger’s unauthorized levee construction activities at the Site have 
unreasonably affected or threaten to adversely affect water quality and beneficial uses 
by filling the tidal drainage channels at the Site, thereby cutting off tidal circulation to 
the Site’s interior tidal marsh habitat and destroying existing and potential habitat for 
special status species including Chinook Salmon, Delta Smelt, California Clapper Rail, 
and Salt Marsh Harvest Mouse.  

10. The Discharger’s unauthorized levee construction activities at the Site are in violation 
of California Water Code (CWC) sections 13260 and 13264, CWA sections 401 and 
402, and the Basin Plan as described below:  

a. CWC section 13260 requires that any person discharging waste, or proposing to 
discharge waste, within any region that could affect the quality of the waters of the 
State, shall file with the appropriate Regional Water Board a Report of Waste 
Discharge (ROWD). CWC section 13264 further provides that no person shall 
initiate any new discharge of waste, or make any material changes in any 
discharge, prior to the filing of the ROWD required by CWC section 13260. The 
Discharger has not filed a ROWD with the Regional Water Board for the levee 
construction activities at the Site described above, which could adversely affect the 
quality of waters of the State. Accordingly, the Discharger is in violation of CWC 
sections 13260 and 13264.  

b. CWA section 401 specifies that any applicant required to obtain a federal license or 
permit to conduct any activity that may result in a discharge into navigable waters 
must obtain a certification from the state in which the discharge originates. Title 23 
of the California Code of Regulations, section 3855, requires that “an application for 
water quality certification shall be filed with the regional board executive 
officer.”  The Discharger has not filed an application for a CWA section 401 Water 
Quality Certification for the levee construction activities that resulted in a discharge 
of fill to waters of the State and United States. Accordingly, the Discharger is in 
violation of CWA section 401.  

c. CWA section 402 established a National Pollutant Discharge Elimination System 
(NPDES) permit program and specifies that a NPDES permit is required for any 
stormwater discharges associated with construction activity, including clearing, 
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grading, and excavation resulting in land disturbance of one acre or more. The 
Discharger has not filed a Notice of Intent to enroll for coverage under the State’s 
NPDES General Permit for Storm Water Discharges Associated with Construction 
and Land Disturbance Activities (Order No. 2009-0009-DWQ) for the levee 
construction and other land disturbance activities conducted at the Site. The levee 
construction and other land disturbance activities conducted by the Discharger at 
the Site have collectively disturbed greater than one acre of land. Accordingly, the 
Discharger is in violation of CWA section 402. 

d. Chapter 4, Table 4-1 of the Basin Plan prohibits the discharge of silt, sand, clay, or 
other earthen materials from any activity in quantities sufficient to cause deleterious 
bottom deposits, turbidity, or discoloration in surface waters or to unreasonably 
affect or threaten to affect beneficial uses. The Discharger’s unauthorized levee 
construction activities have resulted in the discharge of earthen fill into the site’s 
tidal channels and around the perimeter of the Site in quantities sufficient to cause 
deleterious bottom deposits, turbidity, or discoloration in surface waters or to 
unreasonably affect or threaten to affect beneficial uses.  Additionally, cutting off 
tidal circulation into the Site’s interior tidal marshes has unreasonably affected or 
threatened to affect water quality and beneficial uses. Accordingly, the Discharger’s 
levee construction activities at the Site are in violation of the Basin Plan.   

11. CWC section 13304 requires any person who has discharged or discharges waste into 
waters of the State in violation of any waste discharge requirement or other order or 
prohibition issued by a Regional Water Board or the State Water Resources Control 
Board, or who has caused or permitted, causes or permits, or threatens to cause or 
permit any waste to be discharged or deposited where it is, or probably will be, 
discharged into the waters of the State and creates, or threatens to create, a condition 
of pollution or nuisance, shall, upon order of the Regional Water Board, clean up the 
waste or abate the effects of the waste, or, in the case of threatened pollution or 
nuisance, take other necessary remedial action, including, but not limited to, 
overseeing cleanup and abatement efforts.  

12. Based on the above findings, the Regional Water Board finds that the Discharger has 
caused or permitted waste to be discharged or deposited where it has been discharged 
into waters of the State and created or threatens to create a condition of pollution. As 
such, pursuant to CWC sections 13267 and 13304, this Order requires the Discharger 
to submit technical reports to enable the Regional Water Board to understand the 
extent, scope, and character of the discharge and its impacts and requires the 
Discharger to undertake corrective action to clean up the waste discharged and abate 
its effects. 

13. This Order is an action to enforce the laws and regulations administered by the 
Regional Water Board.  As such, this action is categorically exempt from the California 
Environmental Quality Act, pursuant to section 15321(a)(2) of Title 14 of the California 
Code of Regulations. 
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14. Pursuant to CWC section 13304, the Discharger is hereby notified that the Regional 

Water Board is entitled to, and may seek reimbursement for, all reasonable costs 
actually incurred by the Regional Water Board to investigate unauthorized discharges 
of waste and to oversee cleanup of such waste, abatement of the effect thereof, or 
other remedial action, required by this Order. 

IT IS HEREBY ORDERED, pursuant to CWC sections 13267 and 13304, that the 
Discharger shall submit the required technical reports and clean up the waste discharged, 
abate its effects, and take other remedial actions as follows: 

A. Prohibitions 

1. The discharge of fill material that will degrade, or threaten to degrade, water quality, or 
adversely affect, or threaten to adversely affect existing or potential beneficial uses of 
waters of the State is prohibited.  

2. Removal of tidal marsh vegetation in a manner that adversely impacts or threatens to 
adversely impact water quality or beneficial uses in any water of the State is prohibited. 

3. This Order does not allow for the take, or incidental take, of any special status species. 
The Discharger shall use the appropriate protocols, as approved by CDFW and the 
U.S. Fish and Wildlife Service, to ensure that activities do not impact the Beneficial Use 
of the Preservation of Rare and Endangered Species or violate the California or federal 
Endangered Species Acts. 

B. Provisions 

1. No later than October 16, 2015, the Discharger shall submit, acceptable to the 
Regional Water Board Executive Officer, the following: 
a. A technical report providing a description of all levee construction activities, boat 

dock construction, and any other discharges of fill material or structures into waters 
of the State. The technical report shall also describe all grading and vegetation 
removal activities the Discharger has conducted at the Site. This technical report 
shall describe the nature and extent of these activities by means such as, but not 
limited to, providing a map illustrating the extent of these activities, and calculations 
quantifying the amount of fill material placed into waters of the State, the acreage of 
all channel, marsh, or other wetland vegetation removed or otherwise adversely 
impacted at the Site, and the linear distance (in feet) of tidal channels impacted by 
the levee construction activities. The impact assessment shall be performed by a 
qualified professional with expertise in tidal marsh habitat and shall, at a minimum, 
include a description of the pre-disturbance tidal channel morphology, soil 
conditions, hydrology, and characterization of the tidal marsh habitat impacts and 
loss, as well as documentation (e.g., aerial photographs, photographs, reports, 
topographic maps or drawings) showing the condition of the Site prior to the recent 
levee construction activities. The results of this impact assessment shall serve as 
the basis for the Corrective Action Workplan described below. 
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b. Description of any permits and other authorizations obtained from local, State, and 

federal agencies and local or regional districts for any filling, grading, vegetation 
removal, levee and structure construction activities, or other activities that have 
disturbed land or water features at the Site since the Discharger acquired it. 

2. No later than November 1, 2015, the Discharger shall submit a Corrective Action 
Workplan, acceptable to the Regional Water Board Executive Officer, that 
includes the following: 
a. A workplan proposal for corrective actions designed to: (a) restore tidal circulation 

to all of the tidal channels and interior marsh habitat that existed prior to the 
Discharger’s levee construction activities; and (b) provide compensatory mitigation 
habitat to compensate for any temporal and permanent impacts to the functions and 
values provided by the impacted wetlands, tidal marshlands, and drainage channels 
impacted by the Discharger’s levee construction, vegetation removal, and other Site 
development activities. This Corrective Action Workplan shall include success 
criteria and performance standards for assessing whether the corrective actions are 
achieving the intended water quality and habitat restoration goals, including 
identification and justification for the proposed targeted native plant species, soil 
and hydrologic conditions, and identification and description of any reference sites 
utilized. Performance standards shall designate the final habitat success criteria. 
The Corrective Action Workplan shall include an implementation time schedule 
acceptable to the Executive Officer. 

b. A corrective action self-monitoring program workplan proposal, designed to monitor 
and evaluate the success of the implemented corrected actions. The corrective 
action self-monitoring program shall monitor the success of the corrective actions 
until the approved habitat restoration activities have been successfully achieved, 
but not for a period of less than five years following completion of the corrective 
actions and not for a period of less than three years after any irrigation of 
revegetation plantings has ceased.  

Within sixty days of approval of the Corrective Action Workplan by the Executive 
Officer, the Discharger shall initiate implementation of the Corrective Action Workplan 
in accordance with the approved implementation time schedule. 

3. No later than January 31 of each year following initiation of the corrective actions and 
continuing until the corrective actions are successfully achieved, the Discharger shall 
submit annual self-monitoring program reports, acceptable to the Executive Officer, 
describing the progress reached toward achieving the restoration activities’ approved 
success criteria and performance standards.  

4. The Discharger shall submit with the final self-monitoring report a Notice of 
Completion, acceptable to the Executive Officer, demonstrating that the Corrective 
Action Workplan, as approved, has been successfully completed. 

5. If the Discharger is delayed, interrupted, or prevented from meeting the work 
completion or report submittal deadlines specified in this Order, the Discharger shall 
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promptly notify the Executive Officer in writing with recommended revised completion 
or report submittal deadlines. Any extensions of the time deadlines specified in this 
Order must be approved in writing by the Executive Officer. The Executive Officer may 
consider revisions to this Order. 

6. Regional Water Board staff shall be permitted reasonable access to the Site as 
necessary to oversee compliance with this Order. 

7. The technical reports and workplan proposals required under provisions 1, 2, 3, and 4 
above shall be complete, accurate, and adequate, as determined by the Executive 
Officer.  

 
8. No later than 14 days from the date of this Order, the Discharger is required to 

acknowledge in writing its intent to reimburse the State for cleanup oversight work as 
described in the Reimbursement Process for Regulatory Oversight fact sheet provided 
to the Discharger with this Order, by filling out and returning the Acknowledgement of 
Receipt of Oversight Cost Reimbursement Account Letter or its equivalent, also 
provided with this Order. 

 
9. As described in finding 14 above, upon receipt of a billing statement for costs incurred 

pursuant to CWC section 13304, the Discharger shall reimburse the Regional Water 
Board. 

 
10. None of the obligations imposed by this Order on the Discharger are intended to 

constitute a debt, damage claim, penalty, or other civil action that should be limited or 
discharged in a bankruptcy proceeding.  All obligations are imposed pursuant to the 
police powers of the State of California intended to protect the public health, safety, 
welfare, and environment. 

Failure to comply with the provisions of this Order may result in the imposition of civil 
liabilities, imposed either administratively by the Regional Water Board or judicially by the 
Superior Court in accordance with CWC sections 13268, 13304, 13308, 13350 and/or 
13385, and/or referral to the Attorney General of the State of California for injunctive relief 
or civil or criminal liability. Failure to submit, late or inadequate submittal of technical 
reports and workplan proposals, or falsifying information therein, is a misdemeanor and 
may subject the Discharger to additional civil liabilities. This Order does not preclude or 
otherwise limit in any way the Regional Water Board's ability to take appropriate 
enforcement action for the Discharger's violations of applicable laws, including, but not 
limited to, discharging without a permit and failing to comply with applicable requirements. 

 

 

____________________________ ____________________________ 
Bruce H. Wolfe Date 
Executive Officer 





 

 

 

 

 

  

 

 

8b. “Rescission of Cleanup and Abatement Order No. R2- 2015-0038 for Point Buckler 
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January 5, 2016 
CIWQS Place ID 816826 

Dyan Whyte, Assistant Executive Officer 
SF Bay Regional Water Board 
1515 Clay St., Suite 1400 
Oakland, CA 94612 
 
Point Buckler Club, LLC/John Sweeney 
c/o Briscoe Ivester & Bazel LLP 
155 Sansome St., Seventh Floor 
San Francisco, CA 94104 
Attn.: Lawrence Bazel, lbazel@briscoelaw.net   
 
Subject: Rescission of Cleanup and Abatement Order No. R2-2015-0038 for Point 

Buckler Club, LLC 
 
Dear Ms. Whyte and Mr. Bazel: 

This responds to the January 4, 2016, request by Ms. Whyte on behalf of the Prosecution 
Team of the San Francisco Bay Regional Water Quality Control Board (Board) that I 
rescind Cleanup and Abatement Order (CAO) No. R2-2015-0038 “[i]n order to address the 
procedural due process claims.” CAO No. R2-2015-0038 is hereby rescinded. No further 
action by the Board is necessary to effect this rescission. This rescission is without 
prejudice to Board staff’s ability to propose, or the Board’s ability to issue, a CAO and/or 
other orders or permits covering the subject matter of CAO No. R2-2015-0038. The 
rescission is based solely on the requests by Point Buckler Club, LLC, and the Board’s 
Prosecution Team for a hearing before the Board itself and should not be construed as a 
finding on any party’s procedural claims. By rescinding CAO No. R2-2015-0038, my 
intention is to avoid unnecessary procedural litigation and to allow the Board members an 
opportunity to consider the factual and legal issues in this matter in a public hearing. 

 
If you have any questions, please contact me at (510) 622-2314 or by e-mail to 
bwolfe@waterboards.ca.gov. 
 

Sincerely, 

Bruce H. Wolfe 
Executive Officer 
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Notice of Violation for Filling Waters of the United States and State,  

Point Buckler Island in the Suisun Marsh, Solano County, July 28, 2015 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 
 

 

 
 
Sent via certified mail       
 

July 28, 2015 
CIWQS Place ID 816826 

 
 
 
Point Buckler LLC 
171 Sandpiper Drive 
Pittsburg, California 94565 
Attn.: John Sweeney 
 
Subject:  Notice of Violation for Filling Waters of the United States and State, Point 

Buckler Island in the Suisun Marsh, Solano County  
 
Dear Mr. Sweeney: 
 
This letter provides formal notice that you have violated the Federal Water Pollution Control Act 
(Clean Water Act) and the California Water Code (Water Code) for unauthorized discharges at 
Point Buckler Island (also known as Suisun Club No. 801 or Annie Mason Point Club) located in 
the Suisun Marsh. These unpermitted activities resulted in the diking off and filling of tidal marsh 
areas and removal of crucial tidal flow to the interior of Point Buckler Island in violation of the 
following:   
 

• Clean Water Act Violation 
Clean Water Act Section 301 requires a permit, issued pursuant to regulations under 
Section 404, prior to the discharge of fill material into waters of the United States. The 
U.S. Army Corps of Engineers (Corps) is responsible for issuing Section 404 permits, 
and the Water Board is responsible for certifying the Corps’ permits pursuant to Clean 
Water Act Section 401. We have not issued a certification of a Corps permit for your 
project and we are not aware that you have sought or obtained a Section 404 permit 
from the Corps. 

 

• Water Code Violation 
Water Code Section 13376 requires any person who discharges fill material, or proposes 
to discharge fill material, that could affect waters of the United States to submit a report 
of waste discharge (ROWD). It also prohibits the discharge of fill material, except as 
authorized by waste discharge requirements (WDRs). We have no records of having 
received a ROWD nor have we issued any WDRs for your project. 

 
 
 
 



Notice of Violation  p. 2 
Buckler Point, Solano County 

 

 
 

ACTION REQUIRED 
 
Please be advised that we intend to issue a cleanup and abatement order that will require you 
to take action to correct and mitigate for these violations. These actions will require regulatory 
agency approvals beforehand and may require the expertise of qualified professionals, who are 
licensed, where applicable. In order to avoid additional enforcement and potential penalties, you 
must cease and desist all activities that cause, or threaten to cause, the discharge of waste to 
waters of the State or create a condition of pollution or nuisance. 
 
STATUTORY LIABILITY 
 
The Regional Water Board reserves the right to take any enforcement action authorized by law, 
including seeking monetary penalties pursuant to Water Code Section 13385(a). Any person 
who violates Clean Water Act Section 301 and/or Water Code Section 13376 is subject to 
administrative civil liability pursuant to Water Code Section 13385(c). The amount of the penalty 
is up to $10,000 for each day in which the violation occurs and up to $10 per gallon of material 
discharged.  
 
We have also copied Wilson Wendt, an attorney at Miller Starr Regalia, who we understand is 
representing you in this matter. 
 
Please contact Agnes Farres at 510.622.2401 or Agnes.Farres@waterboards.ca.gov if you 
have any questions. 
 
 Sincerely, 
 
 
 
 
 
 Dyan Whyte 
 Assistant Executive Officer 
  
 
Copy by email: 
 
Wilson F. Wendt, Attorney at Law, Miller Starr Regalia: wilson.wendt@mrslegal.com 
 
S.F. Bay Regional Water Quality Control Board, Prosecution Team 
 
U.S. Army Corps of Engineers 
Katerina Galacatos, Katerina.Galacatos@usace.army.mil  
 
U.S. Environmental Protection Agency 
Bill Lee, lee.bill@epa.gov 
 
California Department of Fish and Wildlife 
Annee Ferranti, Ferranti.Annee@wildlife.ca.gov 
 
San Francisco Bay Conservation and Development Commission 
Maggie Weber, Maggie.weber@bcdc.ca.gov 

mailto:Agnes.Farres@waterboards.ca.gov
mailto:wilson.wendt@mrslegal.com
mailto:Katerina.Galacatos@usace.army.mil
mailto:lee.bill@epa.gov
mailto:Ferranti.Annee@wildlife.ca.gov
mailto:Maggie.weber@bcdc.ca.gov
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10a. Executive Director Cease and Desist Order No. ECD2016.01, San Francisco Bay   

      Conservation and Development Commission (BCDC), April 22, 2016 

 

10b. U.S. Army Corps of Engineers, San Francisco District, Memorandum for Record,  

      March 28, 2016 

 

10c. U.S. Army Corps of Engineers Letter to John Sweeney, Point Buckler LLC, March  

      28, 2016 

 

10d. Notice of Violations and Intent to File Suit Under the Endangered Species Act,  

      California River Watch, January 14, 2016 
 

 

 

 

 

 

 

 

 

 

 





 

 

 

 

 

 

 

 

10a. Executive Director Cease and Desist Order No. ECD2016.01, San Francisco Bay 

Conservation and Development Commission (BCDC), April 22, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





San Francisco Bay Conservation and Development Commission 
455 Golden Gate Avenue, Suite 1 0600, San Francisco, California 94102 tel 41 5 352 3600 fax 415 352 3606 

Point Buckler Club, LLC EXECUTIVE DIRECTOR 
John Donnnelly Sweeney, Registered Agent 

171 Sandpiper Drive 

CEASE AND DESIST ORDER NO. 
ECD2016.01 

Pittsburg, CA 94565 

and 

John Donnelly Sweeney 
171 Sandpiper Drive 
Pittsburg, CA 94565 

Effective Date: April 22, 2016 
Expiration Date: July 21, 2016 

Hearing Date: July 21, 2016 at 1:00 p.m. 
(See Section V., Notice of Public Hearing) 

TO JOHN DONNELLY SWEENEY AND POINT BUCKLER CLUB, LLC: 

I. CEASE AND DESIST 

Pursuant to my authority under California Public Resources Code Section 29601 and 
California Government Code Section 66637, I hereby order you, John Donnelly Sweeney and 
Point Buckler Club, LLC, all of your agents and employees, and any other persons acting in 

concert with you to cease and desist all activity in violation of the Suisun Marsh Preservation 
Act (SMPA) and the McAteer-Petris Act (MPA) at Point Buckler Island in Solano County, as 
described herein . Specifically, you are ordered to: 

1. Cease and desist from placing any fill within, or making any substantia l change in use of, 

any area subject to tidal action, or that was subject to tidal action before Mr. Sweeney 
commenced the unauthorized activities described herein, including marshlands lying 
between mean high tide and five feet above mean sea level, without securing a permit 
from the the San Francisco Bay Conservation and Development Commission 
(Commission or BCDC) as required under Government Code Section 66632(a); 

2. Cease and desist from conducting or engaging in any "development" (defined in Public 
Resources Code Section 29114(a) as including but not being limited to the placement or 
erection of any solid material or structure; discharge or disposal of any dredged 
material; grading, removing, dreding, or extraction of any materials; change in the 
density or intensity of use of land or intensity of use of water; construction, 
reconstruction, alteration in the size of any structure; and the removal or harvesting of 
major vegetation other than for agricultural purposes) without securing a marsh 
development permit from the Commission as required under Public Resources Code 
Sections 29500 and 29501(a); and 

3. Fully comply with requirements of Section Ill of this order. 

info@bcdc.ca.gov I www.bcdc.ca.gov 
State of California I Edmund G. Brown, Jr. - Governor 
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II . FINDINGS 

This Order is based on the following findings . The administrative record in support of these 
findings and this Order includes: {1) all documents and other evidence cited herein or attached 
as exhibits hereto; {2) the attached declaration and the documents cited therein; and (3) all 
additional documents listed in the Index of Administrative Record attached hereto as Exhibit A. 
You may review the administrative record at BCDC's offices or obtan copies of any or all 
documents contained in the record at your expense. 

1. Point Buckler Club, LLC is the owner of approximately 51 acres of land at Point Buckler 
Island (Assessor's Parcel No. 0090-020-010), which is located off the western tip of 
Simmons Island in the Suisun Marsh, Solano County (the Site). John Donnelly Sweeney 
(Mr. Sweeney) is a principal of Point Buckler Club, LLC and owned the Site from 
approximately April 19, 2011, to October 27, 2014, when he conveyed the Site to Point 
Buckler Club, LLC. Point Buckler Club, LLC and Mr. Sweeney are hereafter jointly 
referred to as SWEENEY. 

2. In 1965, the Legislature enacted the McAteer-Petris Act (MPA), which is codified, as 
amended, at Government Code Sections 66600-66694. The Site is located in the 
jurisdiction of the Commission as established by Government Code Section 666610. 
Specifically, the Site is in the Commission's "San Francisco Bay" jurisdiction as defined in 
Government Code Section 666610(a). Any person wishing to place fill, to extract 
materials, or to make any substantial change in use of any water, land, or structure, 
within the area of the Commission's jurisdiction, including at the Site, is required to 
obtain a permit from the Commission. Government Code§ 66632{a). 

3. In 1977, the Legislature enacted the Suisun Marsh Preservation Act (SMPA), which is 
codified, as amended, at Public Resources Code Sections 29000-29612. The Site is 
located in the "primary management area" ofthe "Suisun Marsh," as those terms are 
defined in Public Resources Code Sections 29102 and 29101, respectively. 

4. Any person wishing to perform or undertake any "development," as that term is broadly 
defined in Public Resources Code Section 29114(a), at the Site is required to obtain a 
marsh development permit from the Commission, in addition to obtaining any other 
permit required by law from any local government or from a state, local, or regional 
agency. Public Resources Code §§ 29500, 29501. 

5. The Commission has prepared and adopted the "Suisun Marsh Protection Plan," as that 
term is defined in Public Resources Code Section 29113(a). In addition, the Commission 
has certified, the "local protection program," as defined in Public Resources Code 
Section 29111, consisting of a number of components prepared by or submitted to 
Solano County or prepared by the Suisun Resouce Conservation District ("SRCD"), that 
meets the requirements of, and implements, the SMPA and the Suisun Marsh Protection 
Plan at the local level. 
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6. One component of the certified local protection program is the Suisun Marsh 
Management Program ("SMMP") prepared by SRCD pursuant to Public Resources Code 
Sections 29401(d) and 29412.5. The SMMP consists of the following principal elements: 

a. a general management program; 

b. individual water management programs for each privately-owned "managed 
wetland" within the primary management area of the Suisun Marsh; 

c. enforceable Standards Covering Diking, Flooding, Draining, Fi lling and Dredging of 
Tidal Waters, Managed Wetlands and Tidal Marsh Wthin the Primary Management 
Area; and 

d. regulations adopted by SRCD to ensure effective water management on privately-
owned lands within the primary management area. 

The term "managed wetland" is defined in Public Resources Code Section 29105 to 
mean "those diked areas in the marsh in which water inflow and outflow is artifically 
controlled or in which waterfowl food plants are cu ltivated, or both, to enhance habitat 
conditions for waterfowl and other water-associated birds, wildlife, or fish .... " See also 
Declaration of Steven Chappell (April 21, 2016), at~~ 7, 9. The Chappell Declaration is 
attached hereto as Exhibit B. 

7. Nothwithstanding the otherwise applicable provisions of Public Resources Code Section 
29500 regarding the need to obtain a marsh development permit, Public Resources 
Code Section 29501.5 states that within the primary management area of the Suisun 
Marsh, no marsh development permit is required for any development specified in the 
component of the local protection program prepared by SRCD and certified by the 
Commission. 

8. In or about 1984, individual management programs (commonly referred to as individual 
management plans or IMPs) were developed for each privately-owned managed 
wetland in the primary management area of the Suisun Marsh, including the Site, and 
were reviewed by the California Department of Fish and Game (now California 
Department of Fish and Wildlife or CDFW) and certified by the Commission. Suisun 
Marsh Protection Program at 34 and 70-71 (map); Chappell Declaration at~ 11. 

9. The IMP for the Site, entitled "Annie Mason Point Club" (hereafter Annie Mason IMP), 
states that the club is contained within a single levee surrouned by Grizzly Bay to the 
north and Suisun Cutoff to the south, and describes two water control structures: (a) a 
main flood gate on the east side that functions to bring water into the club via a 
perimeter ditch system; and (b) a structure on the north side used to drain the club into 
Grizzly Bay. The Annie Mason IMP further states, in a subsection addressing Water 
Management, Needed Improvements, that is "necessary that the club follows a regular 
program of water management," and that: 
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Proper water control necessitates inspection and maintenance of levees, ditches, 
and water control structures .... Levees require frequent inspection and attention 
to prevent major breaks from occurring. 

The Annie Mason IMP also contains a subsection addressesing Vegetation Management, 
Needed Improvements, that discusses removal of undesirable vegetation to provide for 
the establishment of new vegetation more preferred by waterfowl. See Chappell 
Declaration at~ 11. 

10. In September 1989, the owner of the Site at that time, John Taylor, submitted an 
application to the Commission to place approximately 50,000 cubic yards of dredged 
material from the Port of Oakland on levees at the Site to improve water control. In 
October 1989, Commission staff determined that the application was incomplete and 
requested additional information from the applicant. No additional information was 
provided to staff, the application was never filed as complete, and no permti was issued 
by the Commission for this proposed work. 

11. On or about January 29, 1990, a Wetlands Maintenance Management Report was 
prepared that proposed the following work at the Site: (a) clearling ditches, 1,000 cubic 
yards, approximately 1,200 linear feet; (b) interior levee repair, 2,000 cubic yards, 500 
linear feet; and (c) exterior levee repair, 2,000 cubic yards, 750 linear feet. There is no 
record documenting that this work was commenced or completed. Chappell Declaration 
at~ 14. 

12. At all times subsequent to certification ofthe Annie Mason IMP in 1984, all owners of 
property within the Suisun Marsh, including the Site, have been subject to certain 
regulatory requirements imposed by the United States Army Corps of Engineers (USACE) 
under the Clean Water Act and/or the Rivers and Harbors Act of 1899. These 
requirements are and typically have been set forth in a series of Regional General 
Permits (RGPs) issued by the USACE for successive five-year terms. The RGP currently in 
effect, RGP3 dated July 8, 2013, regulates, among other things: "2) ACTIVITIES ON 
LEVEES: a. Repair of Interior and Exterior Levees ... to repair damage from storms and to 
counteract subsidence ofthe levees." Under Section 6, "PERMIT ADMINISTRATION," 
the current RGP requires property owners who intend to perform repair and other work 
activities that are regulated by the RGP to prepare and submit to the SRCD a report 
(called a "work request form") that describes the proposed activities. The RGP gives to 
the SRCD the responsibility to compile and submit to the USACE the reports that the 
SRCD receives from property owners. Previous versions of the RGP contained 
regulatory requirements of similar scope and content. The records of the SRCD since 
1994 reveal no reports submitted by any owner of the Site for purposes of compliance 
with an RGP regarding repair or maintainence ofthe levees at the Site. Chappell 
Declaration at ~~ 15-16. 
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13. An aerial photograph dated April 30, 1985, shortly after preparation of the Annie Mason 
IMP, shows that the levees at the Site were intact at that time, precluding tidal action 
except via the authorized water control structures, and provided the necessary 
infrastructure to control water levels at the Site for managed wetlands conditions. In 
contrast, a series of aerial photographs taken from July 1988 to September 2011 show 
the progressive levee breaches that connected Bay tides to the interior ditch and 
channel network, and the reversion of the Site to tidal marsh. The first levee breach (in 
the north) had occurred by August 1988, and two more breaches (one in the southwest 
and another in the northeast) had occurred by May 1991. Two more levee breaches 
(one in the south and another in the northeast) had occurred by August 1993, and two 
more levee breaches (both in the northwest) had occurred by the Summer 2003. 
Beginning in or about 1988 with the first levee breach, continuing between 1988 to 
2003 with the six additional levee breaches that occurred over this period, and 
continuing from in or about 2003 to 2011 with all seven levee breaches, these breaches 
provided daily tidal exchange between the Bay waters and the tidal marsh that 
comprised the Site, and the interior channels and ditch provided internal tidal 
circulation throughout the Site. Aerial photographs dated: April 30, 1985; July 14, 1988; 
August 18, 1988; June 13, 1990; May 28, 1991; August 23, 1993; Summer 2003; October 
20, 2003; Summer 2006; April 2011; and September 1, 2011. 

14. Beginning no later than August 1988, with the first levee breach, the areas of the Site 
formerly consisting of managed wetlands began reverting to "tidal marsh," as that term 
is defined in the SMMP due to: (a) the lack of maintenance of the levees and water 
control structures at the Site; (b) the constant exposure of the Site to daily tides and the 
forces of the waves and winds; and (c) the periodic exposure of the Site to storm events. 
The reversion and persistence of the Site as tidal marsh continued after May 1991 from 
three levee breaches, after August 1993 from five levee breaches, and after August 
2003 from seven levee breaches, which provided daily tidal exchange between the Bay 
waters and the interior channels and ditch, and provided internal tidal circulation 
throughout the Site. 

15. Mr. Sweeney purchased the Site on or about April19, 2011. An aerial photograph taken 
in April 2011, and attached hereto as Exhibit C, shows that at that time the levees at the 
Site were breached at seven different locations and the entire Site was intersected by 
countless tidal channels that, together with the remnant interior ditch, provided internal 
tidal circulation throughout the entire Site. These same conditions are shown in an 
aerial photograph taken on September 1, 2011. 

16. Over an approximately 20-year period before Mr. Sweeney purchased the Site in April 
2011: (a) the levees and water control structures at the site were not maintained; (b) 
the site was subject to tidal action and consisted of tidal marsh, including in the areas 
interior to the progressively eroded, deteriorated and breached levees; and (c) the Site 
did not contain managed wetlands as defined in Public Resources Code Section 29105. 
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For these reasons, when Mr. Sweeney purchased the Site, the Annie Mason IMP no 
longer applied to the Site and any potential development at the Site was not specified in 
the SRCD's component of the local protection program. Therefore, at the time Mr. 
Sweeney purchased the Site, a marsh development permit from the Commission was 
required, pursuant to Public Resources Code Section 29500-29501, to authorize any 
"development" (as defined in Public Resources Code Section 29114(a)) at the Site, and a 
permit was required by the Commission, pursuant to Government Code§ 66632(a), to 
authorized the placement of any fill or to make any substantial change in use of any 
water, land, or structure at the Site. Chappell Declaration at~~ 17-21. 

17. Beginning by no later than May 2012, and without applying for or obtaining a permit 
from BCDC, Mr. Sweeney began excavating trenches and ditches in tidal marsh, 

rebuilding eroded levees, and placing fill on tidal marsh to construct new levees at the 
Site. This work included but may not have been limited to: (a) excavating material from 
the ditch inside the eroded levees and placing such material on the remnants of the 

eroded levees in locations where the eroded levees remained; and (b) constructing new 
levees by placing fill , excavated from the ditch, on tidal marsh and waters of the State 
inside former levee locations where the former levees had completely eroded and 
disappeared and had been replaced by tidal marsh. In addition, without applying for or 
obtaining a permit from BCDC, Mr. Sweeney removed one of the former water control 
structures from the Site and, in approximately September 2013, replaced a sunken dock 
located in the southeast portion of the Site with a larger dock at the same location. 

Declaration of John D. Sweeney in Support of Ex Parte Application, Sonoma County 
Superior Court Case No. FCS046410 (December 28, 2015), at paragraph 4; Email from 
Mr. Sweeney to Jim Starr, CDFW, dated November 19, 2014. Aerial photographs or 
Google Earth images dated May 19, 2012, February 3, 2014, March 24, 2014, May 22, 
2014, August 6, 2014, October 29, 2014, and January 29, 2015. Each of these 
unauthorized activities constituted "development" as defined in Public Resources Code 
Section 29114, and the rebuilding of eroded levees, construction of new levees, and 

installation of a replacement dock each constituted placement of fill under Government 
Code Section 66632(a). 

18. On March 19, 2014, while two BCDC staff members and Steve Chappell, Executive 

Director of SRCD, were touring the Suisun Marsh, one of the locations they visited was 
Simmons Island, located approximately 100 yards east of the Site across Annie Mason 

Slough. From the western levee on Simmon Island, directly east of the Site, they 
observed that a significant amount of heavy machinery was on the Site and that 
substantial landform alternation (i.e., excavation and redeposit of excavated material) 
had occurred, which appeared to have as its purpose the construction of a new levee. 
BCDC staff and Mr. Chappell also observed a floating dock and pier at the southeastern 
portion of the Site. The levee construction work observed at the Site was a surprise to 
Mr. Chappell because the Site met the definition of a "tidal wetland" and he knew that 
work of this nature was clearly subject to the USACE, Regional Water Quality Control 
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Board, and BCDC permitting requirements. Mr. Chappell knew of his own personal 
knowledge that: there had been no such permit authorizations; that a "work request 
form" under the USACE's RGP3 had not been submitted to SRCD or approved by the 
USACE for the construction activity observed on the Site; and that such a request could 
not have been authorized by the USACE under the RGP3 for the construction activity 
observed at the Site. Chappell Declaration at~ 17. 

19. On or about October 27, 2014, Mr. Sweeney transferred title to the Site to the Point 
Buckler Club, LCC. 

20. Some time in or about 2014, SWEENEY began operating the Site as a "Private Sport and Social 
Island located in the Ca lifornia Delta. Ideally suited for the Bay Area I Silicon Valley Executives 
who want to get away and enjoy kiting in a safe and secluded environment without boarding a 
plane." www.pointbucklerisland.com. See also www.facebook.com/pointbucklerclubVIP. 

21. On November 14, 2014, BCDC staff inspected the Site, accompanied by Jim Starr of CDFW, and 
identified a number of violations of the SMPA and the MPA, including but not limited to: 

a. During unpermitted rebuilding of the eroded levees and construction of new levees, three 
major tidal channels were filled, thus removing tidal flow to the interior of the island. 
Further, it appeared from the extent ofthe levee construction that SWEENEY was in the 
process of draining this once tidally active marshland in order to convert the Site to upland. 

b. Unpermitted levee rebuilding and construction work had been conducted outside the 
appropriate work windows for the following protected species: Chinook Salmon, Delta 
Smelt, Clapper Rail, and Salt Marsh Harvest Mouse. 

c. Unauthorized installation of an approximately 288-square-foot dock on the eastern 
portion of the Site in Anne Mason Slough, which sometime between the Fall of 2013 
and Spring of 2014 was enlarged to roughy 1,400 square feet. 

d. Unauthorized placement of two mobile army trailers on the northwest side of the 
Site and one on the southeast side of the Site. 

e. Unauthorized placement of two shipping containers on the southeast side of the 
Site. 

During the Site inspection, BCDC staff provided Mr. Sweeney with a copy of the Annie 
Mason IMP because he had previously informed BCDC staff that he did not have a copy 
of that document and had requested a copy. 

22. The unauthorized work SWEENEY performed at the Site from May 2012 to January 29, 
2015 is shown in a series of aeria l photographs and Google Earth images. The 
photographs and images show that SWEENEY: 

a. initiated trench excavation and filling actvities by no later than May 2012; 

b. installed a large dock in Annie Mason Slough and began grading in the southeastern 
corner of the Site by February 3, 2014; 
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c. conducted levee construction and rebuilding and ditch excavation activities along 
the southern and southwestern portion of the Site, closing two of the tidal breaches, 
by March 24, 2014; 

d. conducted levee construction and rebuilding and ditch excavation activities in a 
clockwise direction around to the northeastern portion of the site, closing off the 
five remaining t idal breaches and cutting off all tidal channel connectivity to the 
interior of the Site, by August 6, 2014; 

e. completed the final segment of levee construction and rebuilding and ditch 
excavation activities along the eastern portion of the Site by October 28, 2014; and 

f . excavated three crescent ponds in tidal marsh in the interior of the Site by January 
29, 2015. 

Aerial photographs or Google Earth images dated : May 19, 2012; February 3, 2014; 
March 24, 2014; May 22, 2014; August 6, 2014; October 29, 2014; and January 29, 2015. 

23. On January 30, 2015, BCDC sent a letter to SWEENEY regarding the unauthorized work 
observed during the November 14, 2014 Site inspection. The letter discussed the regulatory 
framework governing the Suisun Marsh and, in particular, the Site, including the Susiun Marsh 
Protection Plan and IMPs, and explained that based on available information, the history of the 
Site, and the recent Site visit, the Site had never been managed in accordance with the Annie 
Mason IMP and had long ago reverted to a tidal marsh due to neglect, abandonment, and/or 
the forces of nature. The letter advised SWEENEY that a marsh development permit from BCDC 
was required prior to performing any development at the Site, and that any work that could not 
be retroactively approved through such a permit would likely need to be removed, restoring 
the Site to tidal marsh. BCDC staff recommended that SWEENEY restore the Site, following 
BCDC approval of a professionally prepared plan, or begin compiling a marsh development 
permit application. Furthermore, BCDC staff requested that SWEENEY stop work at the Site. 
Finally, the letter advised SWEENEY of potential future BCDC enforcement options, including an 
Executive Director Cease and Desist Order (CDO), a Commission CDO, and Civil Penalty Order. 

24. On March 25, 2015, counsel for SWEENEY wrote to BCDC questioning the applicability to the 
Site of the SMPA requirements for a marsh development permit. By letter dated May 7, 2015, 
BCDC staff once again explained that because conditions at the Site had fundamentally changed 
as a result of years of neglect, failed attempts at management, and natural forces, the Site had 
reverted to a tidal marsh and was no longer a managed wetland as defined in the SMPA, and, 
therefore, the Anne Mason IMP no longer applied to the Site. BCDC staff reaffi rmed that given 
the fundamental change in Site conditions, any future work at the Site requires a marsh 
development permit. Furthermore, BCDC staff recommended that SWEENEY restore the Site to 
tida l marsh or begin the marsh development permit application process. 

25. A Google Earth image dated April1, 2015 shows that SWEENEY continued to perform 
unauthorized work at the Site after receiving BCDC's letter dated January 30, 2015 
directing that SWEENEY stop work. The referenced image shows new work (since an 
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aerial photograph taken on January 29, 2015) including, but not limited to: (a) 
excavating a fourth crescent pond in tidal marsh in the interior of the Site; (b) placing fill 
in the ditch for a road to cross the ditch at the west side of the Site; (c) placing fill on 
tidal marsh for a road to the water's edge at the northwestern corner of the Site; (d) 
mowing vegetation and grading for a road on tidal marsh across the Site; (e) installing 
containers and trailers on tidal marsh in the western portion of the Site; and (f) 
installing another trailer or container on the east side of the Site. 

26. On or about July 21, 2015, San Francisco Bay Regional Water Quality Control Board (Regional 
Board) staff provided notice to BCDC and other state and federal agencies of potential 
violations of state and federal laws protecting wetlands and special status species at the Site. 
Email from Xaiver Fernandez, Regional Board, dated July 21, 2015, with attachments. 

27. On July 28, 2015, the Regional Board sent to Point Buckler, LLC a Notice of Violation for Filling 
Waters of the United States and State at the Site, alleging violations of both the federal Clean 
Water Act and the California Water Code. 

28. On August 11, 2015, BCDC staff met with Mr. Sweeney and his counsel to discuss the violations 
of the SMPA and MPA at the Site. At that meeting, SWEENEY's counsel offerred to provide 
additional information to BCDC regarding the historic conditions at the Site and Mr. Sweeney's 
recent activities there. By letter dated August 18, 2015, BCDC staff provided guidance on what 
the additional information should focus on in order to be useful to staff in determining whether 
or not to proceed with an enforcement action. In summary, staff suggested that the additional 
information include: (a) a historical perspective of the inflow and outflow of tidal water at the 
Site since 1984; (b) a biological Site assessment; (c) documentation of Mr. Sweeney's cultivation 
of waterfowl food plants at the Site; and (d) any reports submitted by Mr. Sweeney to the SRCD 
describing any actions which he had taken to implement the Annie Mason IMP. Staff requested 
that, as discussed at the August 11, 2015 meeting, SWEENEY's counsel provide any additional 
information to BCDC by no later than October 10, 2015. 

29. On September 11, 2015, the Executive Officer of the Regional Board issued Cleanup and 
Abatement Order No. R2-2015-0038 (Order R2-2015-0038) to Point Buckler LLC, as named 
Discharger, for unauthorized levee construction activities at the Site. Order R2-2015-0038 
found that Point Buckler LLC's "levee construction activities included construction of a levee 
around the perimeter of the Site resulting in the diking off of the tidal channels located on the 
northeast, northwest, and southwest portions of the Site," and had adversely impacted tidal 
marsh vegetation and tidal marshlands that constitute waters of the State and the United 
States. 

30. On October 12, 2015, SWEENEY's newly-retained counsel requested that BCDC provide 
additonal time for SWEENEY to submit information and analysis responsive to BCDC's 
allegations of unpermitted activities at the Site, which SWEENEY's prior counsel had offered to 
provide and as discussed in BCDC's August 18, 2015 letter. SWEENEY's counsel indicated that 
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Sweeny would provide BCDC with copies of submissions to the Regional Board required by 
Order R2-2015-0038, and suggested that those submissions would provide answers to most of 
the questions raised by BCDC. 

31. On October 21, 2015, representatives of BCDC, the Regional Board, United States 
Environmental Protection Agency, and USACE inspected the Site, together with Mr. Sweeney 
and his counsel. The purposes of the inspection were to observe and document Site conditions 
and obtain a better undertanding of: (a) the nature and extent of construction activities 
performed by SWEENEY; (b) whether the work performed by SWEENEY was within the purview 
of the USACE RGP3; and (c) the extent of waters of the Bay, the State and the United States and 
tidal marsh habitat that was adversely impacted by the work perfomed by SWEENEY. During 
this Site inspection, BCDC staff observed that SWEENEY had performed additional work since 
the November 14, 2014 Site inspection including: 

a. installed a dirt "land bridge" over culverts by placing fill at two locations across the drainage 
ditch to provide access to portions of the Site; 

b. constructed a road across the interior of the Site; 

c. excavated four semi-circular ponds in the interior of the Site; 

d. installed a new, unauthorized water-control structure in the western portion ofthe Site; 

e. moved two storage containers from the northwestern portion of the Site, where they were 
located during the November 14, 2014, Site inspection, to the interior of the Site and added 
two additional storage containers; 

f. installed a goat pen and brought a number of goats to the Site; 

g. removed, mowed, grazed, and/or flattened tidal marsh vegetation throughout the interior 
of the Site; and 

h. planted approximately 14 trees on the Site, all of which had died, apparently due to high 
salinity levels. 

32. On December 17, 2015, BCDC wrote to SWEENEY's counsel and agreed to provide additional 
time, as requested on October 12, 2015, for SWEENEY to provide informatin responsive to 
BCDC's allegations of unpermitted activities at the Site. BCDC extended to February 16, 2016, 
the deadline for SWEENEY to provide information and analysis responsive to the questions 
raised in BCDC's letter of August 18, 2015. 

33. On January 5, 2016, the Executive Officer of the Regional Board rescinded Order R2-2015-0038 
in order to address procedural due process claims asserted by SWEENEY. The recission was 
without prejudice to Regional Board staff's ability to propose, or the Regional Board's ability to 
issue, a Cleanup and Abatement Order and/or other orders or permits covering the subject 
matter of Order R2-2015-0038. 
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34. An aerial photograph dated February 10, 2016, and attached hereto as Exhibit D, shows that 
SWEENEY continued to perform unauthorized work at the Site after receiving BCDC's letter 
dated January 30, 2015 directing that SWEENEY stop work. The referenced image shows new 
work (since the Google Earth image dated April1, 2015) including, but not limited to, 
installation of two helicopter landing pads and placement of three wind-break platforms, all on 
tidal marsh. 

35. On February 16, 2016, SWEENEY's counsel submitted a letter to BCDC and an enclosed technical 
report, prepared by Applied Water Resources, entitled Conditions Report at Point Buckler, 
Response to Cleanup and Abatement Order R2-2015-0038, dated October 16, 2015 
("Conditions Report), which he indicated, provided some of the information regarding the Site 
requested by BCDC in its letter dated August 18, 2015. The Conditions Report establishes that 
the Site was a tidal marsh before SWEENEY began performing unauthorized work there and 
provides evidence that SWEENEY violated the MPA and SMPA at the Site. According to the 
Conditions Report: 

a. In 2013, two years after Mr. Sweeney purchased the Site, aerial photographs show that 
there were eight tidally-influenced channels that bisected the eroded levees and through 
which tidal water flowed to or toward the interior of the Site. 

b. "Recent activities at the Island has [sic] resulted in the placement of fill material into waters 
of the State." Conditions Report at 4. This work involved rebuilding and constructing the 
exterior levees, which placed fill into sections of the former ditch system and tidal 
channels. 

c. SWEENEY constructed over 40% of the existing exterior levee inland of the location of the 
former eroded levee by placing fill on tidal marsh. 

d. SWEENEY excavated approximately 68% of the existing ditch, interior of the newly 
constructed and rebuilt levee, inland of the location of the former ditch, which no longer 
existed due to erosion of the former levees or had become silted in, and SWEENEY used the 
excavated soil as a source of fill for constructing and rebuilding the exterior levee. 

e. SWEENEY excavated two arc-like shaped ponds in late-2014, and had partially dug two 
more ponds. 

f . SWEENEY installed two 24-inch diameter steel pipe culverts in and across the new ditch 
system, over fill, on the eastern and western sides of the Site to allow passage over the 
ditch. 

g. "Recent activities at the Island has [sic] resulted in the removal or coverage of vegetation." 
Conditions Report at 6. SWEENEY removed at least 4.74 acres of tidal marsh vegetation as 
a result of excavation or filling activities. 
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h. SWEENEY disturbed tidal marsh vegetation at the Site by rotary mowing activities that 
commenced in 2012 and were conducted on the west, north, and southeastern portions of 
the island. SWEENEY also disturbed tidal marsh vegetation by moving track-mounted 
machines and rubber tired vehicles across the island. 

36. Neither the Conditions Report nor the February 16, 2016 letter from SWEENEY's counsel 
contain any of the following information requested in BCDC in its August 18, 2015 letter: a 
biological Site assessment; documentation of cultivation of waterfowl food plants at the Site; 
and any reports submitted by Mr. Sweeney to the SRCD describing any actions which he had 
taken to implement the Annie Mason IMP.1 

37. On February 17, 2016, representatives of the Regional Board performed a boat survey with the 
Solano County Sheriff Marine Patrol around the perimeter of the Site and observed, among 
other things: (a) recent unauthorized grading on the east site of the Site that appeared to be 
maintenance or repair to the levee; and (b) placement of two mobile helicopter landing pads. 
In the Matter of the Inspection at Point Buckler Island, Affidavit for Inspection Warrant (of 
Benjamin Martin, Regional Board), dated February 19, 2016, at 11 (Affidavit for Inspection 
Warrant). 

38. On March 4, 2016, representatives of the Regional Board, escorted by the Solano County 
Sheriff's Department, inspected the Site pursuant to an Inspection Warrant issued by Solano 
County Superior Court. The inspection consisted of conducting: (a) a topographic survey of the 
Site; (b) a forensic wetland survey designed to identify and characterize the extent of wetlands 
and other waters of the State and current conditions at the Site; and (c) in situ water quality 
measurements. Affidavit for Inspection Warrant, at 5. During this Site inspection, Regional 
Board staff observed that SWEENEY had performed additional work since the October 21, 2015 
Site inspection including: (a) three white flat-rack containers were newly installed around two 
green closed freight containers to create an enclosure; (b) four flat-rack containers (two red 
and two blue), painted with a yellow "H," were newly installed as two helicopter landing pads, 
one landing pad on the eastern side and one on the western side of the Site; (c) a green gate 
and posts were newly installed across the ditch crossing on the eastern side of the Site; and (d) 
tidal marsh vegetation was mowed throughout an approximately 1.5-acre area on the eastern 
side of the Site (this area had not been mowed on October 21, 2015). In addition, Regional 
Board staff observed that the water in the ditch was bright green in color, and notably different 
in color compared to the water in Suisun Bay, indicative of stagnant and eutrophic conditions, 
in contrast to observation during the October 21, 2015 Site inspection when the water in the 
ditch was greenish brown in color and not noticeably different in color in comparison to the 
water in Suisun Bay. Regional Board, Inspection Report (April19, 2016), Exhibit A, at A-2 to A-3. 

1 In his transmittal letter, SWEENEY's counsel asserted that the statutory exemption from the requirement to obtain a 
marsh development permit (Pub. Resources Code§ 29501.5) turns on the existence of a certified IMP and suggested 
that it was irrelevant whether the Site was a managed wetland or a tidal marsh. However, as a component of SRCD's 
local protection program, an IMP may be prepared only for a "managed wetland in private ownership within the primary 
management area." Pub. Resources Code§ 29412.5; SMMP at 23. 
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39. Pursuant to Government Code Section 66637(a) and Public Resources Code Section 
29601, when the Executive Director determines that any person has undertaken, or is 

threatening to undertake, any activity that may require a permit or a marsh 
development permit from the Commission without securing such a permit, the 
Executive Director may issue an order directing that person to cease and .desist. The 
order issued by the Executive Director may by subject to such terms and conditions may 
determine are necessary to ensure compliance with the MPA and SMPA, including the 
immediate removal of any fill or other material where that removal is necessary to avoid 
irreparable injury to any area within the Commission's jurisdiction. 

40. SWEENEY has violated and continues to violate the MPA by conducting the unpermitted 

activities at the Site as described herein, including but not limited to: 

a. Placing fill in waters of San Francisco Bay, including tidal marsh, by constructing and 
rebuilding levees, excavating ditches and four crescent shaped ponds, installing a 
new dock in Anne Mason Slough, constructing roads, and placing numerous 
containers, trailers, and other structures and two helipads on tidal marsh; and 

b. Making substantial changes in the use of water, land, or structures within the area of 
the Commission's jurisdiction by: (1) closing all the tidal breaches that existed in 
2011 when Mr. Sweeney purchased the Site and thereby cutting off all tidal activity 
to the interior of the Site; (2) installing a new water control structure in the western 

portion of the Site; (3) draining the Site to further alter the pre-existing tidal marsh 
hydrology; (4) removing or destroying tidal marsh vegetation by the placement of 
fill, excavation activities, mowing activities, drainage activities, and bringing goats to 
the Site and allowing those goats to graze on the tidal marsh vegetation; (5) 
installing numerous trailers and containers and two mobile helipads at the Site; and 
(6) developing and operating the Site for intensive water-oriented recreational uses 
including but not necessarily limited to kite-boarding. 

41. SWEENEY has violated and continues to violate the SMPA by conducting unpermitted 
development at the Site as described herein, including but not limited to: (a) placing fill 
in waters of San Francisco Bay, including tidal marsh, by constructing and rebuilding 
levees; (b) excavating ditches and four crescent shaped ponds; (c) installing a new water 
control structure in the western portion ofthe Site; (d) installing a new dock in Anne 

Mason Slough; (e) constructing roads; (f) placing numerous containers, trailers and 
other structures and two mobile helipads on tidal marsh; (g) removing or destroying 

tidal marsh vegetation by the excavation activities, mowing activities, and bringing goats 
to the Site and allowing those goats to graze on the tidal marsh vegetation; and (h) 
developing and operating the Site for intensive water-oriented recreational uses 
including but not necessarily limited to kiting. 
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42. For all the reasons discussed in Findings ~~ 9 through 16, above, the Annie Mason IMP 
· did not apply to the Site when Mr. Sweeney purchased the Site in April 2011. However, 

even assuming the Annie Mason IMP continued to apply to the Site in April 2011 (which 
it did not), none of the extensive development activities conducted by SWEENEY at the 
Site, as described herein and summarized in Finding~ 41, above, are specified in the 
Annie Mason IMP or the component of the local protection program prepared by SRCD. 
Therefore, SWEENEY was required to obtain a permit from the Commission, pursuant to 
Government Code Section 66632(aL and marsh development permit from the 
Commission, pursuant to Public Resources Code Section 29500-29501, to authorize the 
placement of fill, a substantial change in use, or any development at the Site. Thus, 
even if the Annie Mason IMP continued to apply to the Site in April 2011 (which it did 
notL SWEENEY has violated and continues to violate the MPA and SMPA by conducting 
unpermitted activites at the Site as described herein and as summarized in Findings ~~ 
40 and 41, respectively. 

Ill. Conditions 

1. Mr. Sweeney and Point Buckler Club, LLC must jointly apply for and obtain a permit from 
the Commission prior to any and all placement of fill, substantial change in use, or 
development activities that they, or either of them, propose to undertake or conduct at 
the Site after the date of this order. The application must be prepared in compliance 
with the Commission's regulations governing major permits. See 14 C.C.R. §§ 10300-
10316. 

2. Within sixty {60} days of the date of this order, or by no later than June 21, 2016, Mr. 
Sweeney and Point Buckler Club, LLC must jointly apply for a permit to request 
authorization from the Commission for the placement of filt substantial change in use, 
and/or development activities that they, or either of them, have conducted or 
performed at the Site at any time from April 19, 2011 through the date of this order, as 
described herein. The permit application shall include a proposed plan and schedule to 
restore tidal action to and tidal marsh vegetation at the Site in a manner consistent with 
SWEENEY'S proposed uses of the Site for recreational or other purposes. The application 
must be prepared in compliance with the Commission's regulations governing major 
permits. See 14 C.C.R. §§ 10300-10316. 

3. SWEENEY must cease and desist from any further actions that would damage or destroy 
marsh vegetation at the Site, including mowing vegetation, discing soil or vegetation, or 
grazing goats at the Site. 

4. SWEENEY must cease and desist from any further actions that would drain surface 
water or groundwater from the Site or otherwise further alter the hydrology of the Site. 
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IV. Terms 

1. Under Government Code Section 66641 and Public Resources Code Section 29601, any 
person who intentionally or negligently violates any cease and desist order issued by the 
Commission's Executive Director may be liable civilly in a sum of up to $6,000 for each 
day in which such violation persists. In addition, upon the failure of any person to 
comply with any cease and desist order issued by the Commission's Executive Director, 
and upon the request of the Commission, the Attorney General of the State of California 
may petition the superior court for the issuance of a preliminary or permanent 
injunction, or both, restraining the person or persons from continuing any activity in 
violation of the cease and desist order. 

2. This order does not affect any duties, rights, or obligations under private agreements or 
under regulations of other public bodies. 

3. Mr. Sweeney and Point Buckler Club, LLC must conform strictly to this order. 

4. This order does not constitute a recognition of property rights. 

5. This order is effective upon issuance thereof, on April 22, 2016, and shall become null 
and void ninety {90) days after issuance, on July 21, 2016. 

V. Notice of Public Hearing Before the Commission 

The Executive Director has scheduled a public hearing to be held on July 21, 2016, at 1:00 
p.m., or as soon thereafter as the matter may be heard, on a cease and desist order proposed 
to be issued by the Commission concerning the same activities described in this Executive 
Director's Cease and Desist Order. The public hearing before the Commission will be held at 
the Port of San Francisco Board Room, Ferry Building, Second Floor, San Francisco, California, 
94111, at Commission's regularly scheduled public meeting on July 21, 2016 at 1:00 p.m. 

VI. Opportunity for Judicial Review 

Under Government Code Section 66639 and Public Resources Code Section 29601, within 
thirty (30) days after service of a copy of a cease and desist order issued by the Commiss ion's 
Executive Director, any aggrieved party may file with the superior court a petition for writ of 
mandate for review of the order pursuant to Section 1094.5 of the Code of Civil Procedure. 
Failure to file such an action shall not preclude a party from challenging the reasonableness and 
validity of the order in any judicial proceedings brough to enforce the order or for other civil 
remedies. 

DATED: April 22, 2016 

Execut1ve Director 
San Francisco Bay Conservation and 

Development Commission 
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DECLARATION OF STEVEN CHAPPELL 

I, Steven Chappell, declare as follows : 

1. I am the Executive Director of the Suisun Resource Conservation District 
("SRCD"). I have been employed by the SRCD since 1994 and have held the 
position of Executive Director since 1998. 

2. The Suisun Soil Conservation District ("SSCD") was originally created in 1963. In 
1971 the SSCD became the SRCD under the expanded powers of Division 9 of the 
Public Resource Code ("PRC"). 

3. In1974, the Legislature enacted the Nejedly-Bagley-Z'berg Suisun Marsh 
Preservation Act of 197 4 which required the San Francisco Bay Conservation 
and Development Commission ("BCDC") to prepare and submit to the Governor 
and Legislature on or before December 1, 1976, a Suisun Marsh Protection Plan 
("SMPP"). 

4. In December, 197 6, the BCDC, in collaboration with the California Dept. of Fish 
and Wildlife, issued the SMPP, as defined in Section 29113(a) of the Suisun 
Marsh Preservation Act (PRC §§ 29000- 29612; "SMPA"). In Part III, 
"Regulation Recommendations: 2. Water Management District," the SMPP 
recommended that the SRCD should be empowered to "regulate water 
management practices at managed wetlands controlled by privately-owned duck 
clubs." Thereafter, in 1977, the Legislature empowered the SRCD to fulfill this 
r esponsibility through the enactment of PRC Sections 9960-9963 as part of the 
same law (Ch. 1155) that enacted the SMPA. PRC § 9962(a) states that the SRCD 
"shall have primary local responsibility for regulating and improving water 
management practices on privately owned lands within the primary 
management area ["PMA"] of the Suisun Marsh in conformity with [the SMPA] 
and the SMPP." 

5. The area over which the SRCD exercises its statutory responsibility encompasses 
115,000 acres in the Suisun Marsh, as that term is defined in Section 29101 of 
the SMPA, which is comprised of approximately of 52,000 acr es of managed 
wetlands, 6,000 acres of unmanaged tidal wetlands, 30,000 acres of bays and 
sloughs, and 27,000 acres of upland grasslands. 

6. In Part II, "Findings and Policies: Environment" Finding 4 and "Land Use and 
Marsh Management" Finding 1 of the SMPP states that: "Tidal marsh is an 
important habitat for many wildlife species, including the endangered salt marsh 
harvest mouse and the Suisun shrew. Tidal marshes also contribute to the 
maintenance of water quality in the SF Bay." "Land Use and Marsh Management" 
Policy 3 of the SMPP states that: "The tidal marshes in the PMA should be 
preserved." 

Exhibit B 
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7. Section 29401(d) of the SMPA requires the SRCD to prepare, as a component of 
the "Local Protection Program" ("LPP") mandated by the SMPA, "a management 
program ... designed to preserve, protect, and enhance the plant and wildlife 
communities within the PMA of the [Suisun] marsh, including ... enforceable 
standards for diking, flooding, draining, filling, and dredging of sloughs, managed 
wetlands, and marshes." The SRCD prepared the Suisun Marsh Management 
Program ("SMMP") to carry out this directive. The SMMP consists of the 
following principal elements: (1) a general management program; (2) pursuant 
to section 29412.5 of the SMPA, individual water management programs 
("IMPs") for each privately owned "managed wetland" within the PMA of the 
Suisun Marsh; (3) pursuant to section 29401(d) of the SMPA, enforceable 
standards covering diking, flooding, draining, filling and dredging of tidal waters, 
managed wetlands and tidal marsh wthin the primary management area; and ( 4) 
pursuant to section 9962(b) of the PRC, regulations adopted by SRCD to ensure 
effective water management on privately owned lands within the PMA. 
Pursuant to Section 29415 of the SMPA, in 1980 the BCDC certified the SMMP as 
consistent with the provisions of the SMPA and the SMPP. The SMMP notes at 
Section II.C.1 of Part 1 that "the policies of the SMPP prohibit future conversion 
of tidal marsh or open water areas to managed wetland or agricultural status." 

8. In Exhibit C ("Standards Covering Diking, Flooding, Draining, Filling and 
Dredging of Tidal Waters, Managed Wetlands, and Tidal Marsh"), Section Ill 
("Purpose"), the SMMP states that one of the principal goals of the standards set 
forth in Ex. C is "minimizing activities in tidal marshes and waters." The 
standards contained in Ex. C, Section VI ("Specific Principals and Standards") for 
the activities specified in the title of Ex. C vary depending on the location of the 
activity in either A) tidal waters, B) managed wetlands, or C) tidal marshes. 

9. In Section II of Ex. C the SMMP defines the term "managed wetland" to mean 
"leveed areas .. .in which water inflow and outflow is artificially controlled, or in 
which waterfowl food plants are cultivated, or both, to enhance habitat 
conditions for waterfowl and other water-associated birds and wildlife." As 
such, the SMMP's definition of the term "managed wetland" is substantially 
identical to the definition of that term that is contained in Section 29105 of the 
SMPA. This same section of Ex. C of the SMMP defines the term "tidal marsh" to 
mean "vegetated areas ... which are subject to daily tidal action." 

10. In Section II.C.1 ("Individual Management Programs: Program Financing: Capital 
Improvements") of Part 2 ("Implementation"), the SMMP notes that "the 
adequacy of the water management facilities on the individual private 
ownerships varies tremendously." The SMMP further observes that: "it is 
evident that a substantial number of improvements are still necessary before all 
ownerships have adequate facilities." 
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11. The Soil Conservation Service ("SCS") of the US Dept. of Agriculture prepared an 
IMP for each of the privately owned managed wetlands in the Suisun Marsh. One 
of the "managed wetlands" for which the SCS prepared an IMP is the Annie 
Mason Point Club ("AM PC"), Club #801. The AMPC is located on Pt. Buckler 
Island ("the Site"), which is located within the PMA of the Suisun Marsh off the 
western tip of Simmons Island. In a Section entitled "Club Improvements: Water 
Management: Needed Improvements, the AMPC IMP emphasizes that: "Proper 
water control necessitates inspection and maintenance of levees, ditches, and 
water control structures" and "Levees require frequent inspection and attention 
to prevent major breaks from occurring." 

12. In a "Plan of Protection for the Suisun Marsh" ("POP") completed in February, 
1984, by the Cal. Dept. of Water Resources ("CDWR"), the CDWR states, at p. 103, 
in connection with a proposal for the CDWR to provide a water pump to the 
AMPC, that: "Levees about Annie Mason Island are not now in good repair. The 
pumping equipment will be .. .installed when the landowner has improved the 
island's levee system to provide adequate protection of the island." Additionally, 
on September 13th, 1988, the SRCD sent James Taylor, the AMPC landowner at 
the time, a letter noting that "one of the conditions of this installation [of a pump 
facility by CDWR] is that your exterior levee system be intact and up to 
standards." The letter requested information, "if the requisite work (levee 
repairs) has been done, and if not, when completion can be expected." The 
landowner never responded to this SRCD inquiry and to SRCD's knowledge, 
CDWR has never installed this pump due to the failure of the AMPC exterior 
levee integrity and the landowner's continued inability to artificially control the 
inflow and outflow of water at AMPC. 

13. Notwithstanding the foregoing findings by the CDWR, the AMPC IMP in the 
"Summary" section contains a "report" by the "club" that "it now has the water 
control structures and tight levees necessary for proper water management." 

14. On January 29, 1990, a "Wetlands Maintenance Management Report" was 
prepared which identified 11locations along approximately 2,450 linear feet of 
the levee protecting the Site as being in need of interior and exterior repair 
work There is no evidence that this needed repair work was ever completed or 
even undertaken 

15. Since 1977 and thus at all times subsequent to the initial certification of the 
AMPC IMP by the BCDC in 1984, all owners of land within the Suisun Marsh, 
including but not limited to the Site, have been subject to additional regulatory 
requirements imposed by the US Army Corps of Engineers ("USACE") under the 
Clean Water Act and the Rivers and Harbors Act of 1899. These requirements 
and permitted scope of work defined as a set of discrete authorized maintenance 
activities have been set forth in a series of Regional General Permit 3's ("RGP3"). 
The RGP3's authorize the SRCD as co-permittee to "represent" Suisun Marsh 
landowners with respect to managed wetlands maintenance activities that said 
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landowners have undertaken or desire to undertake in the Suisun Marsh. 
During brief periods of time during which a RGP3 has not been in effect the SRCD 
has performed a similar function under an applicable USACE Nationwide Permit. 
The RGP3 has typically been issued serially by the USACE for successive 5 year 
terms. The RGP3 currently in effect, dated July 8, 2013, regulates, among other 
things, "2) ACTIVITIES ON LEVEES: a. Repair of Interior and Exterior Levees ... to 
repair damage from storms and to counteract subsidence of the levees." 
Previous versions of the RGP3 contained regulatory requirements of similar 
scope and content. Under Section 6, "PERMIT ADMINISTRATION," the RGP 3 
requires landowners in the Suisun Marsh who intend to perform repair and 
other work activities that are regulated by the RGP3 to prepare and submit to 
the SRCD a report (called a "work request form") that describes the proposed 
activities. The RGP3 gives to the SRCD the responsibility to compile and forward 
to the USACE the reports that landowners submit to the SRCD, for USACE review 
and authorization. 

16. Since 1994, the records of the SRCD reveal no reports for purposes of 
compliance with an RGP3 or other evidence of any action on the part of the 
owners of the Site to maintain the levees and other water control structures on 
the Site as called for by the AMPC IMP. Due to the complete absence for a period 
in excess of 20 years of any repair and maintenance work on the exterior levee 
on the AMPC it is my professional judgment that it is not physically possible for a 
levee subject to such a lengthy period of inactivity, neglect, and numerous storm 
damage flooding events to retain the ability to control the inflow and outflow of 
tidal waters into and from the area that the levee had been originally 
constructed to protect. As a consequence of this inaction, the levees on the Site 
were allowed to deteriorate to the point that, when Mr. Sweeney purchased the 
Site, they no longer controlled the inflow and outflow of tidal water from the 
Site. As a result the hydrological status of the Site since 1994 was not that of 
"managed wetland," but rather that of a "tidal marsh", as those terms are defined 
in Section II of Ex. C of the SMMP. Thus, the standards for "diking, flooding, 
draining, filling, and dredging" contained in· Ex. C of the SMMP that were 
applicable to the AMPC were those for a "tidal marsh," not those for a "managed 
wetland." 

17. On March 19,2014, I accompanied Joe LaClair and Cody Aichele-Rothman of the 
BCDC on a tour of the Suisun Marsh, which included a number of private duck 
clubs located in the Suisun Marsh. One of the clubs we visited was Club #802 
(Rich Island). The Site is located a short distance (approximately 100 yards) 
across the Annie Mason Slough from Club #802. While we were present on Club 
#802, I personally observed a significant amount of heavy machinery consisting 
of a crane, a bulldozer, and other machinery on the Site. I also observed on the 
Site a substantial amount of landform alteration, i.e., excavation and redeposit of 
excavated material. The work appeared to have as its purpose the construction 
of a new exterior levee on the Site. Other nearby landowners had reported this 
activity to the SRCD, but it came as a surprise to me because, as stated above in 



5 

paragraph 15 and 16, any work of th is nature on a site that met the definition of 
a "tidal marsh" in the SMMP was clearly subject to the requirements of the 
USACE, RWQCB, and BCDC permitting authority. Based upon my own personal 
knowledge that there had been no such permit authorization or request under 
the RGP3, nor could it have been authorizable by the USACE, for the construction 
activity we observed on the Site on March 19. 

18.1n Section VI.C.1 ("Specific Principles and Standards: Tidal Marshes: Diking") of 
Ex. C, the SMMP prohibits "diking of tidal marsh areas except in conformance 
with the findings of the SMPP and the provisions of a certified IMP .. .. " Similarly, 
Section VI.C.2 ("Specific Principles and Standards: Tidal Marshes: Flooding and 
Drai ning") of Ex. C of the SMPP requires that "activities that would affect the 
natural daily flooding and draining of existing tidal marshes ... be undertaken 
only in conformance with the findings of the SMPP and the provisions of a 
certified IMP .... " 

19. As noted above in Paragraph 11 of this declaration, the AMPC IMP authorizes the 
"inspection and maintenance" of existing levees on the AMPC property. It does 
not authorize the construction of any new levee to replace any levee that may 
previously have existed on the Site but which has functionally ceased to exist as 
a result of neglect and lack of attention. Thus the work Mr. Sweeney has 
performed in the form of new exterior levee construction is not authorized by, or 
in conformity with, the provisions of the certified AMPC IMP. Most notably, the 
AMPC IMP does not authorize any improvements or other work to occur in any 
area of the Site that meets the definition of a "tidal marsh," as that term is 
defined in Section II of Ex. C of the SMMP. 

20. Accordingly, the construction by Mr. Sweeney of a new perimeter exterior levee 
on the Site in 2014 was inconsistent w ith both the findings of the SMPP (as 
quoted above in Paragraph 6 of this declaration) and with the provisions of the 
AMPC IMP. 

21. Under Ex. C of the SMMP if the "diking of tidal marsh areas" or the obstruction of 
"the natural daily flooding and draining of existing tidal marshes" that are not "in 
conformance with [either] the findings of the SMPP [or] the provisions of a 
certified IMP" are only allowed if such activities occur "with the permission of 
the appropriate permitting authorities" such as the BCDC. 

I declare under penalty of perjury under the laws of the State of California that the 
fo~istrue and correct and that this declaration is signed at 
~ , CA on April _2.L 2016. 



-·-'-c. 
<C 
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10b. U.S. Army Corps of Engineers, San Francisco District, Memorandum for Record, 

March 28, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 













 

 

 

 

 

 

 

 

10c. U.S. Army Corps of Engineers Letter to John Sweeney, Point Buckler LLC,  

March 28, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





DEPARTIIENT OF THE ARiIY
SAN FRANCISCO DISTRICT, U.S. ARTY CORPS OF ENGINEERS

1455 ilIARKET STREET, I6TH FLOOR
sAN FRAtirClSCO, CALTFORNIA 94103-t 398

viAR 2 B ?.0tr6

Regulatory Branch

File Number: 201 5-002305

Mr. John Sweeney
Point Buckler LLC
171 SandpiperDrive
Pittsburg, California 94565

Dear Mr. Sweeney:

This letter is in regard to your property, Point Buckler Island, located within the Suisun Bay,
near Suisun City, Solano County, California (APN #0090020010). During a site visit on October
21,2015, my staff confirmed the unauthorized discharge of fill material into jurisdictional tidal
waters of the U.S.

All discharges of dredged or fill material occurring below the plane of ordinary high water in
non-tidal waters of the United States (U.S.), or below the high tide line in tidal waters of the
U.S., and within the lateral extent of wetlands adjacent to these waters typically require
Department of the Arrry authorization and the issuance of a permit under Section 404 of the
Clean Water Act. Waters of the U.S. generally include all waters which are currently used, or
were used in the past, or may be susceptible to use in interstate or foreign commerce, including
all waters which are subject to the ebb and flow of the tide; all interstate waters including
interstate wetlands; all other waters, the use degradation or destruction of which could affect
interstate or foreign commerce; all impoundments of waters otherwise defined as waters of the
U.S.; tributaries of the waters identified above; the territorial seas; and wetlands adjacent to all
the waters identified above.

The provisions of 33 C.F.R. $ 326.3 direct the District Engineer to commence an initial
investigation of any unauthorized work, structures, and associated dredged or fill material
discharges in waters of the U.S. to determine the appropriate administrative and/or legal actions
to be pursued. In the event the alleged violation is subsequently confirmed, administrative
actions could include a voluntary restoration of the site, an order requiring the completion of
initial corrective measures to alleviate imminent adverse impacts to aquatic resources, and/or the
issuance of an after-the-fact Department of the Army Permit to authorize any remaining work,
structures, and dredged or fill material discharges in waters of the U.S.. Administrative actions
could further include the use of Class I or Class II civil fines for violations under Section 404 of
the Clean Water Act. Legal actions could include the initiation of civil or criminal proceedings
when circumstances warrant such action.
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Section 309 of the Clean Water Act (33 U.S.C. $ 1319) provides penalties for violation of
Section 301 (33 U.S.C. $ 131l) of the Clean Water Act. Pursuant to Section 301, it is illegal to
discharge any dredged or filI material without a permit issued by the Corps of Engineers
pursuant to Section 404 (33 U.S.C. $ 1344) of the Clean Water Act. A person may be subject to
civil penalties of as much as $37,500 per day for each violation. Furthermore, the law also
allows criminal penalties for violations. For the most egregious of those violations, the law
provides for imprisonment for as much as l5 years, or fines of up to $1,000,000 for a violation
(or even higher in some circumstances) (33 U.S.C. g 1319; l8 U.S.C. $ 3571).

Please note that the U.S. Environmental Protection Agency (EPA) will be the lead
enforcement agency and determine the appropriate enforcement response to resolve this violation
in accordance with the 1989 Memorandum of Agreement conceming federal enforcement for the
Section 404 program of the Clean Water Act (MOA), and the 2005 Field Level Agreement
between the San Francisco District and EPA, Region IX, concerning federal enforcement for the
Section 404 Program of the Clean Water Act of 1972.

You are again advised not to proceed with any further dredge or fill activities. If you have
any questions as to what actions may be necessary to resolve the violation, please contact Mr.
David Wampler of the Water Enforcement Section II, U.S. Environmental Protection Agency,
Region IX (EN-3-2), 75 Hawthorne Street, San Francisco, California 94105, telephone 415-972-
3975.

Sincerely,

/4*/.----4e*6
5Aargno.AllergPh.D. -. 

Acting Chiel Regulatory Branch

Copy Furnished:

U.S. EPA, San Francisco CA (Attn. David Wampler, Bill Lee)
U.S. NMFS, SantaRos4 CA (Attn. Gary Stern)
U.S. USFWS, Sacramento, CA (Attn.Kim Tumer)
BCDC, San Francisco, CA (Adrienne Klern, Brad McCrea)
CA RWQCB, Oakland CA (William Hurley, Anges Farres)
CA DFWS, Nap4 CA (Ath. Annee Fenanti)

Huffrnan-Broadway Group,Inc., San Rafael CA (Ath. Mr. Terry Huffrnan)
Briscoe lvester &Bazel LLP, San Francisco CA (Attn. Mr. John Briscoe)
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LAW OFFICE OF EDWARD E. YATES

20 Skylark Drive, # 12

Larkspur, CA 94939

Telephone: (415) 990-4805

Facsimile (415) 891-8999

E-mail: eyates@marinlandlaw.com

Via Certified Mail - 
Return Receipt Requested

January 14, 2016

John Donnelly Sweeney
Point Buckler LLC
Point Buckler Club LLC
171 Sandpiper Drive
Pittsburg, CA 94565

Sally Jewell, Secretary 
U.S. Department of the Interior 
1849 C Street, N.W.
Washington, DC 20240 

Penny Pritzker, Secretary 
U.S. Department of Commerce 
1401 Constitution Ave., NW  
Washington, D.C. 20230  

Re: Notice of Violations and Intent to File Suit Under the Endangered
Species Act

Dear Mr Sweeney,

NOTICE

The Endangered Species Act (“ESA”) Section 11(g), 16 U.S.C. § 1540(g) requires
that sixty (60) days prior to the initiation of a civil action under the ESA, an entity must give
notice of its intent to sue to the alleged violator.

This Notice provides notice on behalf of California River Watch (“River Watch”) to
Point Buckler LLC, Point Buckler Club LLC and John Donnelly Sweeney (hereafter
collectively referred to as “Developers”) as owners and developers of Point Buckler Island
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located in Solano County, California , of the alleged harm to and unauthorized take of1

threatened and/or endangered species in the Suisun Bay Conservation Area, in violation of
ESA § 9, 16 U.S.C. § 1538.  Notice is also provided to the Secretary of the Department of
the Interior and Secretary of the Department of Commerce.

The specific threatened and/or endangered species which are the subject of this Notice
letter are the Delta Smelt, Central California Steelhead, Green Sturgeon, Sacramento Winter-
Run and Central Valley Spring-Run Chinook Salmon,  Salt Marsh Harvest Mouse and
California Ridgeway Rail.

Following expiration of the 60-day notice period, River Watch will have cause to file
suit in federal court to enforce the ESA unless the Secretaries have commenced an action to
impose a penalty pursuant to 16 U.S.C. § 1540(a); or, the United States has commenced and
is diligently prosecuting a criminal action in a court of the United States or a State to redress
the violations of the ESA alleged in this Notice.

STATUTORY FRAMEWORK

Under ESA § 9, 16 U.S.C. § 1538(a)(1)(B) it is unlawful for any person to “take” an
endangered species.  ESA § 4(19), 16 U.S.C. § 1532(19), defines the term “take” as “to
harass, harm, pursue, hunt, shoot, wound, kill, trip, capture, or collect, or attempt to engage
in any such conduct.” A “take” includes direct as well as indirect harm and need not be
purposeful or intentional.  Cumulative acts resulting in a “take” are also actionable.

A “take” is defined in the ESA in the broadest possible manner to include every
conceivable way in which a person or entity can “ take” or attempt to “take” any fish or
wildlife listed as endangered or threatened pursuant to the ESA.  ESA § 10 permits the “take”
of threatened and endangered species with the granting by the United States Fish & Wildlife
Service (“FWS”) of an incidental take permit.

The ESA includes a broad citizen suit provision allowing any person to commence
a civil suit on his/her own behalf to enjoin any person or entity alleged to be in violation of
any provision of the ESA or a regulation issued under the authority of the ESA.  A plaintiff
in a civil suit can seek to enjoin both present activities which constitute an ongoing “take”
and future activities reasonably likely to result in a “take” (see ESA § 1(g), 16 U.S.C. §
1540(g)).

  Latitude: 38-05'50'' N; Longitude: 122-01'13'' W; Decimal Degrees: Latitude: 38.0971406; Longitude:1

122.0202413,
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BACKGROUND
Delta Smelt

The delta smelt (Hypomesus transpacificus) is a small species of fish endemic to the
San Francisco Bay/Sacramento-San Joaquin Delta Estuary.  Once abundant in the Bay-Delta
ecosystem, it is now in imminent danger of extinction.  The species was listed as threatened
under the ESA on  March 5, 1993 (58 Fed. Reg. 12854). The United States Fish & Wildlife
Service (“FWS”) designated the Bay-Delta system as critical habitat for the delta smelt on
December 19, 1994 (59 Fed. Reg. 65256).

Over the past decade the delta smelt population has been decimated even relative to
these depleted levels, with a measured decline since 2000 of up to three orders of magnitude
below historic lows.  As a consequence, the U.S. Department of Fish & Wildlife (“FWS”)
announced in 2010 that re-classifying the delta smelt from threatened to endangered was
warranted,  but precluded by higher priority listings (75 Fed. Reg. 17667, April 7, 2010).  See
Generally San Luis & Delta-Mendota Water Authority vs. Jewell, 747 F. 3d. 581 (9  Cir.th

2014).

Steelhead Central California Coast DPS

This distinct population segment (“DPS”) includes naturally spawned anadromous
steelhead (Oncorhynchus mykiss) originating below natural and manmade impassable
barriers from the Russian River to and including Aptos Creek and all drainages of San
Francisco Bay and San Pablo Bay eastward to Chipps Island at the confluence of the
Sacramento and San Joaquin Rivers.  This DPS was listed as threatened by the EPA on
January 5, 2006 (71 Fed. Reg. 3).  Critical habitat was designated on September 2, 2005 (70
Fed. Reg. 170).

Green Sturgeon DPS

The green sturgeon (Acipenser medirostris) was listed as threatened under the ESA
for its Southern District DPS in 2006 (71 Fed. Reg. 67, April 7, 2006).  The green sturgeon,
a long-lived, slow growing species of fish, is the most marine oriented of the sturgeon
species.  Males reach maturity at the age of 15 years and range from 4.5 to 6.5 feet in length. 
Females reach maturity at the age of 17 years and range from 5 to 7 feet in length.  They
have survived practically unchanged for almost 200 million years, but are now on the brink
of extinction due to rapid habitat change and over-harvesting.  

The Sacramento River system is one of only three systems in North America in which
the green sturgeon spawns.  The green sturgeon is currently threatened by reduced water flow
rates, impassable barriers and loss of critical habitat in the Sacramento River system.  Critical
habitat for this DPS was designated on October 9, 2009 to include the main stem Sacramento
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River, the Sacramento-San Joaquin Delta, Suisun Bay, San Pablo Bay and San Francisco Bay
(74 Fed. Reg. 195).

Sacramento Winter-Run/Central Valley Spring-Run Chinook Salmon

The Sacramento-San Joaquin River watershed is home to these two endangered
species of fish.  The National Marine Fisheries Service (“NMFS”) oversees the welfare of
these anadromous fish species.  Both have suffered a dramatic decline over the last several
decades as reflected in their listing under the ESA.

Populations of the Sacramento Winter-Run Chinook Salmon (Oncorhynchus
tshawytscha)  have declined precipitously since the early 1980's from an estimated historic
high of 117,808 to as few as 191adult individuals returning to spawn in 1991.  The species
was declared by the ESA as threatened in 1990 (55 Fed. Reg. 46515) and re-classified as
endangered on January 4, 1994 (59 Fed. Reg. 440).  The NMFS re-affirmed the listing as
endangered on June 28, 2005 (70 Fed. Reg. 37160, 37191).

Critical habitat for this species was extended downstream to Chipps Island (River
Mile 0) at the westward margin of the Sacramento-San Joaquin Delta on June 16, 1993. 
Critical habitat now includes all waters from Chipps Island west to the Carquinez Bridge
including Honker Bay, Suisun Bay, Carquinez Strait, all waters of San Pablo Bay west of the
Carquinez Bridge, and all waters of the San Francisco Bay (north of the San Francisco-
Oakland Bay Bridge) from San Pablo to the Golden Gate Bridge (58 Fed. Reg. 33212).

In 2009 the NMFS declared the species to have reached a high risk of extinction. See
National Marine Fisheries Service Biological Opinion and Conference Opinion on the Long-
Term Operations of the Central Valley Project and State Water Project 672, 674 - June 4,
2009.

The Central Valley Spring-Run Chinook Salmon (Oncorhynchus tshawytscha) was
historically the second largest salmon run in the Central Valley watershed, supporting the
bulk of the commercial fishery.  Only remnant independent natural populations survive,
representing the last vestige of the once robust populations in the Sacramento-San Joaquin
River system. The species was listed by the EPA as threatened on September 16, 1999 (64
Fed. Reg. 50394).  The NMFS re-affirmed this status on June 28, 2005 (70 Fed. Reg. 37160,
37191).   The NMFS published the final designation of critical habitat for the species on
September 2, 2005, described and published in detail at 70 Fed. Reg. 52488, 52518, and
52590-52603.
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Salt Marsh Harvest Mouse

This rodent (Reithrodontomys raviventris) is in the family Muridae (sub-family
Sigmodontinae).  Two sub-species of salt marsh harvest mice are described in the Recovery
Plan for Tidal Marsh Ecosystems of Northern and Central California, FWS, 2013 (“Draft
Recovery Plan”). This Notice refers to the northern salt marsh harvest mouse
(Reithrodontomys raviventris halicoetes) residing in the marshes of San Pablo Bay and
Suisun Bay.  The species was listed as endangered by the ESA on October 13, 1970 (35 Fed.
Reg. 16047). This species is restricted to saline or brackish marsh habitats surrounding the
San Francisco Bay Estuary and can be found in mixed saline/brackish areas near Suisun Bay.

Habitat loss, due to filling, diking, subsidence, changes in water salinity, non-native
species invasions, rising of sea levels associated with global climate change, and pollution
is the species’ greatest threat.  Habitat suitability of many marshes is further limited by small
size, fragmentation, and lack of other vital features such as sufficient escape habitat.  Larger
tracts of high quality habitat are needed to maintain stable populations over time. See Salt
Marsh Harvest Mouse 5-Year Review: Summary and Evaluation, FWS, 2010.  Maintenance
of dike systems continues to isolate marshes into areas too small to develop complex tidal
drainage networks.  Dikes ordinarily hinder normal circulation of tidal flows and drainage,
resulting in diked areas having less tidal amplitude and flushing which are either more dry
or more wet (or both, seasonally) than undisturbed marsh. Ibid.

California Ridgeway’s Rail

Formerly known as the California clapper rail, the Ridgeway’s Rail (Rallus
longirostris obsoletus) was listed as endangered by the EPA on October 13, 1970 (35 Fed.
Reg. 1604).  This bird species inhabits a range of salt and brackish water marshes in San
Francisco Bay and Suisun Bay. Typically, the species utilizes salt marshes dominated by
pickleweed (Salicornia virginica) and Pacific cordgrass (Spartina foliosa), and brackish
marshes dominated by a wider range of plant species including bulrushes (Bolboschoenus
americanus) and tules (Schoenoplectus spp.). 

Originally these marshes consisted of vegetation zones including high, middle and low
marshland.  High marsh zones functioned as refugium for many salt marsh animals escaping
high tides, particularly winter flood tides. However, these have largely been eliminated by
the diking and filling of the marsh for land conversion.   The fragmentation of habitat and
construction of dikes and levees has increased predation of the species as terrestrial predators
utilize the dike and levees as corridors to access those habitats where the species resides.
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CONVERSATION OF TIDAL HABITAT TO DIKED UPLAND

The Developers own approximately 51 acres of land on Point Buckler Island located
off the western tip of Simmons Island in the Suisun Marsh (the “Site”).  Originally consisting
of tidal marsh, the Site was diked decades ago as were most of the tidal marshes of Suisun
Marsh.  As of the time of the State Suisun Marsh Preservation Act in 1977, the Site was
presumed to be managed for ducks.  The 1984 Management Plan for the Site indicates the
presence of two water control structures - one to flood the land with tidal waters and the
second to drain it to tidal waters. There is no known updated Management Plan.  With
minimal or no management in place, tidal circulation was naturally restored to the Site over
the past two to three decades, thereby re-establishing tidal marshes.

Beginning sometime between September, 2011 and May, 2012, and ending between
August, 2014 and April, 2015, the Developers constructed a levee around Point Buckler
Island.  This construction took place without proper authorizations, certifications and/or
permits having been obtained by the Developers from the FWS, NMFS, EPA, the Regional
Water Quality Control Board, San Francisco Region, the San Francisco Bay Conservation
and Development Commission (“BCDC”), California Department of Fish and Wildlife
(“DFW”) or the Delta Stewardship Council.    

Construction of the levee around the perimeter of the Site by Developers resulted in
the diking off of tidal channels located on the northeast, northwest and southwest portions
of the Site.  The Developers used an excavator to deepen and widen existing ditches and
construct new ditches, and placed excavation materials onto the remnants of degraded levees
and tidal marshes in order to construct the remnant levee or to construct the new levees.  This
materials placement was used to repair three levee breach locations and by-passed two levee
breach locations - all where materials had eroded away.  The resulting levees on the Site are
at least 2 to 3 feet above the surrounding land.  

Additional activities taking place on Point Buckler Island included securing a dock
to newly installed pilings in tidal waterways, the planting of 14 trees, and the digging of 4
semi-circular ponds used to enhance duck habitat.  Some grasses were mowed. Seven
portable structures were brought to the property and placed on or adjacent to the new levees
and within the Site interior.  An elevated pathway was constructed on tidal marshes from the
new levee to the Bay’s edge in the northwest.  A water control structure is currently located
in the southwest corner of the property, not in a location identified in the 1984 Management
Plan.

In performing these activities, the Developers cut off crucial tidal flow to the interior
of the Site thereby drying out the former tidal marsh areas.  Based upon photographic
evidence and a review of reports filed by BCDC and DFW staff, the Developers have
adversely impacted tidal marsh vegetation and critical habitat for several species listed as
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endangered by the EPA.  The Developers advertise the Site for recreational use - mainly kite
surfing.  Locked storage units on the now diked tidal marshes are maintained by Developers
for the storage of kite surfing equipment.  The ponds referred to above are designated by the
Developers for use by duck hunters.

The tidal marshlands on the Site impacted by the Developers’ activities as described
in this Notice constitute waters of the State and of the United States.    These activities pose
significant risks to the threatened and endangered species identified in this Notice through
both physical harm and reduction of critical habitat. The adverse impacts from levee
construction activities on the Site may include those resulting from work conducted outside
appropriate work windows for these protected species.   These activities have compromised
habitat function and value that provide food, cover or dispersal opportunities for the species
identified in this Notice, and have modified habitat so as to eliminate or reduce breeding and
feeding functions, thereby negatively affecting survival of these species.  Further, these
actions by Developers reduce habitat functions which these species use for foraging and
protection from predators.

River Watch contends the Developers failed to seek consultation with or apply for
requisite “take” permits from the FWS, NMFS or DFW, as required under the ESA, even
though such application and appropriate mitigation would be required prior to the conversion
of land on the Site.  Such application with FWS or NMFS is a component of that impact and
mitigation determination under the ESA.

HARM AND/OR HARASSMENT OF PROTECTED/ENDANGERED SPECIES

River Watch alleges that the threatened and endangered species identified in this
Notice were present during the diking of Point Buckler Island; and, that the construction and
continued maintenance of the levees on the Site and activities carried out by and/or
conducted under the direction of the Developers, have modified and degraded the vegetation
and habitat for those species and thus directly harmed and/or harassed the species.  The high
likelihood that these species were present on the Site and/or historically utilized the Site
during the above-described activities, is based on the proximity of the Developers’ property
to the known feeding, breeding and migratory sites of these species.

VIOLATIONS OF THE ESA

The ESA prohibits any person, agency, or entity from committing a “take” or harming
or harassing a species listed as endangered or threatened under ESA § 4, 16 U.S.C. § 1533;
ESA § 9(a)(1)(B), 16 U.S.C. § 1538(a)(1)(B).  As clarified by the FWS in 1999, habitat
modification or degradation that harms a listed species constitutes a “take” under the ESA
(64 Fed. Reg. 60727).
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River Watch alleges that the Developers, as owners and operators of the property and
Site which is the subject of this Notice, converted habitat, including critical habitat of the
species identified in this Notice, into a diked island for recreational purposes upon such
property, and in doing so destroyed the critical habitat of these species, resulting in the harm
and/or harassment of these species due to interference with feeding, breeding and sheltering. 
As a result the Developers are liable for a “take” under both the definitions of “harm” and
“harassment”, ESA § 9(a)(1)(B), 16 U.S.C. § 1538(a)(1)(B).  This harm and harassment is
continuing as the diking and other development on the Site permanently destroyed critical
habitat essential to the survival of these species.

ESA § 10(a)(1)(B), 16 U.S.C. § 1539(a)(1)(B), et seq., authorizes any “ take”
otherwise prohibited by ESA § 9, 16 U.S.C. § 1538(a)(1)(B)  under an incidental take permit,
upon submission by the applicant of a habitat conservation plan approved by the Secretary
of either the Department of the Interior or the Department of Commerce.  River Watch
alleges that no such habitat conservation plan was submitted by or approved on behalf of the
Developers; and, that the Developers failed to apply for an incidental take permit for the
diking and development of the Site, in violation of ESA § 10(a)(1)(B), 16 U.S.C. §
1539(a)(1)(B).

IDENTIFICATION OF ENTITY BRINGING NOTICE

California River Watch is an Internal Revenue Code 501(c)(3) non-profit, public
benefit corporation organized under the laws of the State of California, with headquarters
located in Sebastopol, California and offices in Los Angeles, California. The mailing address
of River Watch’s northern California office is 290 S. Main Street, #817, Sebastopol, CA
95472.  The mailing address of River Watch’s southern California office is 7401 Crenshaw
Boulevard, #422, Los Angeles, CA 90043. River Watch is dedicated to protecting,
enhancing, and helping to restore surface waters and groundwaters of California including
rivers, creeks, streams, wetlands, vernal pools, aquifers and associated environs, biota, flora
and fauna, and educating the public concerning environmental issues associated with these
environs.  

River Watch has retained legal counsel identified below with respect to the issues
addressed in this Notice.  All communications should be addressed to counsel:

Jack Silver, Esq. Edward E. Yates, Esq.
Law Office of Jack Silver Law Office of Edward E. Yates
P.O. Box 5469 20 Skylark Drive, # 12
Santa Rosa, CA 95402-5469 Larkspur, CA 94939
Tel. 707-528-8175 Tel. 415-526-6314
Email: lhm28843@sbcglobal.net Email: eyates@marinlandlaw.com
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CONCLUSION

The activities of the Developers as alleged in this Notice violate the ESA.  The
destruction of critical habitat of threatened, protected and endangered species significantly
hinders the prospects for their recovery.  

At the close of the 60-day notice period, River Watch has cause to pursue a citizens’
suit against the Developers for the violations of the ESA described herein.  If the Developers
correct these violations prior to expiration of the notice period, River Watch will not proceed
to suit.

River Watch is willing to discuss effective remedies for the violations described in
this Notice.  If the Developers wish to pursue such discussions in the absence of litigation,
it is suggested those discussions be initiated within the next 20 days so that they may be
completed before the end of the notice period.

Sincerely,

Edward E. Yates
EEA:lhm
cc: Jack Silver, Esq.

Law Office of Jack Silver
P.O. Box 5469
Santa Rosa, CA 95402-5469

John Donnelly Sweeney
69a Liberty Ship Way
Sausalito, CA 94965
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Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 

 
Description of Exhibit Provided by Hard Copy and Electronically 

(Expert Report) 

 

Exhibit 11 
 

Provided in Separate Binder 

 

Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction 

Since 1985, prepared for San Francisco Bay Regional Water Quality Control Board, 

prepared by Siegel Environmental, May 12, 2016 

 

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Pl

ans%20&%20Technical%20Reports/New/May_12,_2016,_Point_Buckler_Technical.pdf  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&%20Technical%20Reports/New/May_12,_2016,_Point_Buckler_Technical.pdf
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&%20Technical%20Reports/New/May_12,_2016,_Point_Buckler_Technical.pdf




 

Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 

 
Description of Exhibit Provided by Hard Copy and Electronically 

(Aerial Photographs and Ownership Records) 

 

Exhibit 12 
 

 

12a. “Suisun Club 801 – Buckler Point: Historic Aerial Interpretation,” July 20, 2015 

 

12b. “Select Aerial Photography, 1981-2015,” July 23, 2015  

 

12c. Point Buckler Grant Deed-Ownership Records, Solano County Official Records 

 

12d. Aerial Photographs of Point Buckler Island, Snag Island, and Freeman Island, June  

      29, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 

 

 

 

 

 

 

 

12a. “Suisun Club 801 – Buckler Point: Historic Aerial Interpretation,” July 20, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 

 

Page 1 of 15 

7-20-2015 
Historic aerials obtained from the US Geological Survey: www.earthexplorer.gov or Google Earth: 
earth.google.com.  

February 12, 1948: Levees are not readily apparent; light areas bounding the island appear to be 
naturally deposited berms/high marsh consistent with other isolated islands in southern Suisun Bay (e.g. 
Roe Island, western undiked portion of Ryer Island). No borrow ditches are evident. The island has tidal 
sloughs and an extensive interior pond. (USGS high-res imagery) 

 

 

 

 

 

http://www.earthexplorer.gov/
http://earth.google.com/


Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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July 21, 1958: Levee construction in the island interior is obvious, and a structure has been built on the 
island’s northern side. Areas inside the levee are isolated from tidal action. (USGS high-res imagery) 

  

 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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April 22, 1968: Areas within the levees appear to be managed to favor open water (duck hunting) 
conditions, but levee integrity is unclear. (USGS high-res imagery) 

 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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October 3, 1973: The integrity of the levees along the north side of the island continues to be unclear; 
the island may be open to tidal action. A pier/boat landing appears to have been constructed on the 
island’s northern tip. (USGS medium-res imagery; photo is rotated slightly counterclockwise relative to 
other photos) 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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July 17, 1974: Wetlands in the island display appear to be unmanaged, and display no obvious visual 
differences from fully tidal habitats in Roe Island and western Ryer Island: (USGS medium-res imagery) 

 

Infrared imagery from May 28, 1975 underscores the resemblance: (USGS medium-res imagery)

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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February 20, 1981: The island is open to the tides, with a sizeable levee breach in its southwest corner. 
Breaches may also exist along the island’s northern side. (USGS hi-res imagery) 

 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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July 13, 1988: The large levee breach in the site’s southwest corner appears to have been partially 
repaired, but tidal action continues through a breach into the island’s northern borrow ditch. (Google 
Earth) 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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June 15, 1993: Breaches along the site’s northern boundary enlarge; the island continues to be fully 
tidal. The breach in the island’s southwest corner has re-opened (if it was ever closed). (Google Earth) 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 

 

Page 9 of 15 

July 27, 2002: The island is still fully open to the tides, with the southwest and northern breaches still 
evident. Notably, berm/high marsh areas along the island’s northeast side have retreated, increasing 
tidal action in a slough that reaches into the former pond area. (Google Earth) 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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September 18, 2011: The island continues to be fully tidal. (Google Earth) 

  

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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May 19, 2012: The island continues to be fully tidal, though mechanical mowing equipment has cut 
broad swaths through the island’s vegetation. (Google Earth) 

 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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August 23, 2012: A boat and two small structures appear at the island’s western tip. (Google Earth) 

 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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May 26, 2014: Levee construction is initiated at the island’s southeast corner, working clockwise around 
the island. Multiple boats, piers, and structures can be observed, as well as the excavator constructing 
the new levee. The new levee generally follows the rough alignment of the 1958 levee, except in the 
island’s westernmost tip, where it deviates considerably. The levee cuts off tidal action through the 
island’s southwest corner, but tidal action continues through the northern sloughs and 1948 borrow 
ditches. The new levee footprint appears to be placed on top of the 1948 borrow ditch. (Google Earth) 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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August 23, 2014: Levee construction around the island is nearly complete, except for the levee’s east 
side. The slough at the island’s north side has been cut off from tidal action. (Google Earth) 

 

 

 

 

 

 

 

 



Suisun Club 801 – Buckler Point: Historic Aerial Interpretation 
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April 1, 2015: Levee construction is complete and the island is now fully diked off from tidal action. 
Heavy equipment criss-crosses the marsh plain, and excavators have cut 4 crescent-shaped ponds in the 
marsh approximately 80 feet in diameter. What appears to be four large storage trailers are present in 
the western portion of the now-diked marsh. (Google Earth) 

 

 

 

 

 

 

 





 

 

 

 

 

 

 

 

12b. “Select Aerial Photography, 1981-2015,” July 23, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





Select Aerial Photography, 1981-2015

¯

1:7,800; 1 inch = 650 ft at A-scale
0 650 1,300325

Feet
Photos: USGS (1981), NAIP (2005, 2014), Google Earth (2015)

1981: fully tidal 2005: fully tidal

2014: levee
construction begins

2015: levee
construction complete
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DEED OF TRUST AND ASSIGNMENT OF RENTS 

This Deed of Trust, made this 20th day of November, 201 5, between herein called POINT BUCKLER CLUB, 
LLC, a California limited liability company the address of which is 171 Sandpiper Drive, P~ttsburg, CA 94565, 
herein called TRUSTOR, 

OLD REPUBLIC TlTffi COMPANY, a California corporation, herein called TRUSTEE, 

and 

JOHN D: SWEENEY, an individual, herein called BENEFICIARY, 
I • ' ' ••' .. 

Witnesseth: That Trustor nm.EVOCABT~Y GR.A~TS, TJ0NSHERS.ANpASS.JGNS to .T~U:STJ;.E)l':J TRUST, 
WIT.l-I POWJ;:R OF SALE, that property in SolanQ County,.C~lifornia, describe~ as: . , · 

See "Exhibit A" attached hereto· and.made a part hereof. 
' . 

Together With the rents, issues and profits thereof, SUBJECT, HOWEVER, to the right, power and authol;ity 
hereinafter given to and confeo:ed upon Beneficiary to collect and apply such rents, issues and profits. 

For the Purpose of Securing: 1. Payment of the indebtedness evidenced by one Secured Promissory Note, dated 
November 20, 2015, and any extension or renewal thereof, in the principal sum of $1 ,200,000.00, executed by 
Trustor in favor of Beneficiary or order (the "Note"); 2. Performance of each agreement of Trustor contained 
herein or in the Security Agreement between Trustor and Beneficiaq of e\'en date with the said Note; and 
3. Payment of such further sums as ti1e then record owner of srud property hereafter may bon:ow from Beneficiat.y, 
when evidenced 'by another note (or notes) reciting it is so secured. 

To Protect the Security of This Deed ofTrust, Trustor Agrees: 

(1) To keep said property in good condition and repair; not to remove or demolish any building thereon; to 
complete or restore p.tomptly and in good and workmanlike manner any building which may be constructed, 
damaged o.t destroyed . thereon ~nd to pay when due all cla.i.tns for labor perforrned ~d materials furnished 
therefore; to comply with all laws affecting said property o.r requiring any alterations or improvements to be made 
thereon; not to commit or permit waste thereof; not to commit;· suffer or pennit any act upon said property in 
,,iola~on ~.flaw; co cultj>rat.e, irtiga~e,. fer~ize, (un1igate, prune an~ do aU other:acts which from the character or 

. ,use .of said property may be reasonably. necessary, the sp.eciftc. enume.ratiqns l~et~n np~ excluding the g~ner;a.l, . 
~ o ' 0 , ' • o ' ' • I , o o _. • 1 ' 0 , , ~: , • I 0 

. (2) To provide, maintain and deliver to Beneficiary fire insurance satisfactory to and with loss payable to 
' ,- •,, 'I t • 
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Beneficiary. The amount collected under any fire or other insurance policy may be applied by Beneficiary upon 
nny indebtedness secured hereby and in such order as Beneficiary may determine, or at option of Beneficiary the 
entire amount so collected 01: any part thereof may be released to Trustor. Such application or release shall not 
cure or waive any default or notice of default hereunder or invalidate any act clone pursuant to such notice. 

(3) To nppcar in and defend any action 01: proceeding purporting to affect the security hereof or. the rights or 
powers of Beneficiary oi: Trustee; and to pay all costs and expenses, including cost of evidence of title and 
attomey's fees in a reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear., 
and in any suit brought by Beneficiary to foreclose this Deed. 

(4) To pay: at least ten days before delinquency all taxes and assessments affecting said property, including 
asst:ssments on a appurtenant water stock; when due, all encumbrances, charges and liens, with interest, on said 
pt:operty or any part thereof, whlch appea1: to be prior or superior hereto; all costs, fees and expenses of this 
Trust. 

Should Trustor fail to make any payment or to do any act as herein provided, then Beneficiary or Trustee, 
but without obligntion so to do and without notice to or demand upon Trustor and without releasing Trustor 
from any obli&>ation hereof, may: make or do the same .in such manner and to such extent as either may deem 
necessary to protect the security hereof, Beneficiary or Trustee being authorized to enter upon said property for 
such purposes; appear in and defend any action or proceeding purporting to affect the security hereof or the 
rights or powers of Beneficiary or Trustee; pay, purchase, contest or compromise any encumbrance, charge or 
lien which in the judgment of either appears to be prior or superior hereto; and, in exercising any such powers, 
pay necessary expenses, c:mploy counsel and pay his reasonable fees. 

(5) To pay immediately and without demand all sums so e.xpended by Beneficiary or Trustee, with interest from 
date of expenditure at the amount allowed by law in effect at the date hereof, and to pay for any statement 
provided for by law in effect at the date hereof regarding the obligation secured hereby any amount demanded 
by the Beneficiary not to exceed the maximum allowed by law at the time when said statement is demanded. 

(6) That any award of damages in connection with any condemnation for public use of or injury to said property 
or any part thereof is hereby assigned and shall be paid to Beneficiary who may apply or release such moneys 
received by him in the s:i.me manner and with the same effect as above provided for disposition of proceeds of 
fire or other insurance. 

(7) That by accepting payment of any sum secured hereby after its due date, Beneficiary does not waive his right 
either to require prompt payment when due of all other sums so secured or to declare default for failure so to 
pay. 

(8) That at any time or from time to. time, without liability therefore and without notice, upon written request of 
Beneficiary and presentation of thls Deed and said note for endorsement, and without affecting the personal 
liability of any person for payment of the indebtedness secured hereby, Trustee may: reconvey any part of said 
property; consent to the making of any map or plat thereof; join in granting any easement thereon; or join in any 
e.'Ctension agreement or any agreement subordinating the lien of charge thereof. 

(9) That upon written request of Beneficiary stating that all sums secured hereby have be'-"11 paid, and upon 
surrender of thls Deed and said note to Trustee for cancellation and retention and upon payment of its fees, 
Trustee shall reconvey, without warranty, the property then held hereunder. The recitals in such reconveyance of 
any matters or facts shall be conclusive proof of the truthfulness thereof. The grantee .in such reconveyance may 
be described as "the person or persons legally entitled thereto". Five years after issuance of such full 
reconveyance, Trustee may destroy said note and this Deed (unless directed in such request to retain them). 

(10) That as additional security, Trustor hereby gives to and confers upon Beneficiary the tight, power and 
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authority, during the continuance of these Trusts, to collect the rents, issues and profits of said property, 
reserving onto Tru:Hor the r.ight, prior to any default by Trustor in payment of any indebtedness secured hereby 
or in performance of any agreement hereunder, to collect and retain such rents, issues and profits as they 
become due and payable. Upon any such default, Beneficiary may at any time without notice, either in person, by 
agent, or by a receiver to be appointed by a court, and without regard to the adequacy of any security for the 
indebtedness hereby secured, enter upon and take possession of said property or. any part thereof, in his own 
name sue or otherwise collect such rents, issues and profits, including those past due and unpaid, and apply the 
same, less costs and expenses of operation and collection, including reasonable attorney's fees, upon any 
indebtedness secured hereby, and in such order as Beneficiary may determine. 'll1e entering upon and taking 
possession of said property, the collection of such rents, issues and profits and the application thereof as 
aforesaid, shall not cure or waive any default or notice of default hereunder or invalidate any act done pursuant 
to such notice. 

(11) ·n1at upon default by Trustor in payment of any indebtedness secured hereby or in performance of any 
agreement hereunder, Beneficiary may declare all sums secured hereby inlmediately dlle and payable by delivery 
to Trustee of written declaration of default and demand for sale and of written notice of default and of election 
to cause to be sold said property, which notice Trustee shall cause to be fLied for record. Beneficiary also shall 
deposit with Trustee this .Deed, said note and alJ documents evidencing expenditures secured hereby. 

After ·the lapse of such time as may then be required by law following the recordation of said notice of 
default, and. notice of sale having been given as then required by law, Trustee, without demand on Trustor, shall 
sell said property at the time and place fixed by it in said notice of sale, either as a whole or in separate parcels, 
and in such. order as it may deterrn.ine, at public auction to the highest bidder for cash in lawful money of the 
United States, payable at time of sale. Trustee may postpone sale of all or any portion of said property by public 
announcement at such time and place of sale, and from time to time thereafter may postpone such sale by public 
announcement at the time fixed by the preceding postponement. Trustee shall deliver to such purchaser its deed 
conveying the property so sold, but without any covenant or warranty, express or implied. The recitals in such 
deed of any matters or facts shall be conclusive proof of the truthfulness thereof. Any person, including Trustor, 
Trustee, or Beneficiary as hereinafter defined, may purchase at such sale. ,. 

After deducting all costs, fees and expenses of Trustee and of this Trust, including cost of evidence of title 
in connection with sale, Trustee shall apply the proceeds of sale to payment of: all sums expended under the 
terms hereof, not then repaid, with accrued interest at the amount allowed by law in effect at the date hereof; all 
other sums then secured hereby; and the remainder, if any, to the person or persons legally entitled thereto. 

(12) Beneficiary, or any successor in ownership of any indebtedness secured hereby, may from time to time, by 
instrument in writing, substitute a successor or successors to any Trustee named herein or acting hereunder, whid1 
instrument, executed by the Beneficiary and duly acknowledged and recorded in the office of the recorder of the 
county or counties where said property is situated, shall be conclusive proof of proper substitution of such 
successor Trustees, who shall, without conveyance from the Trustee predecessor, succeed to all its title, estate, 
rights, powers and duties. Said instrument must contain the name of the original Trustor, Trustee and Beneficiary 
hereunder, the book and page where this Deed is recorded and the name and address of the new Trustee. 

(13) TI1at this Deed applies to, inures to the benefit of, and binds all parties hereto, their heirs, legatees, devisees, 
adminiscrators, executors, successors and assigns. The term Beneficiary shall mean the owner and holder, including 
pledges, of the note secured hereby, whether or not named as Beneficiary herein. In this Deed, whenever the 
context so requires, the masculine gender includes the feminine and/ or neuter, and the singular number includes 
the plural. 

(14) That Trustee accepts this Trust when this Deed, duly executed and acknowledged, is made a public record as 
provided by law. Trustee is not obligated to notify any party hereto of pending sale under any other Deed of Trust 
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or of any action or proceeding in which Trustor, Beneficiary or Trustee shall be a party unless brought by Trustee. 

The Trustor rcguc:;ts that a copy of any Notice and of any Notice of Sale hereunder be mailed to him at his 
address hereinbefore set forth. 

Dated: December f., 2015 POINT BUCKLER CLUB, LLC 
a Califomia limited liability company 

By: Lost Islands, Inc. 
a Califomia corporation 

Its Manager . 

By: 
·tz q_ 

A 11ota.ry public or od1er officer completing this certificate verifies only the identity of the inclividual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or valiclitv of that document. 

STATE OF CALIFORNIA 
COUNTY OFC~i',-\10- Grl,.. 

On j),c_ Li6'1S!!X before m"ls .~ ~f' \,..,,),., • Notuy Publio, p=oruilly 
appeared ),.\\".~~ , who proved to me on the basis of satisfactory 
evidence to be the persontsr\vbose name(s) isf:rre subscribed to the within instrument and acknowledged to me 
that he/she/t_bey·executed the same in his/.1-ter/tftei:f authorized capacity(tes), and that by his/ber-/~signatw:eCs}
on the instrument the person(s), or the entity upon behalf'of which the person{sf!icted, e."ecuted the instrument. 

I certify under PENAL1Y OF PERJURY under the laws of the State of California that the foregoing paragraph is 
true nod correct. 

WITNESS my hand and official seal: 

Signature: ~ 
Name: ~~ De-\"'-~<> 

(Typed or Printed) (Seal) 

fi) 
DANA ORLANDO ~ 

• COMI.I.~ 1960344 
U) NOTARY PUBLIC· CALIFORNIA Ill 
'} ~ CONlAA COSTA COUNT'I -
·~w=, MY COIIM. E?· DEC. 9, 2015 j 
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EXHIBIT A 

Description of Property 

The land referred to is siluated in the tuuncorpo.raced area of the County of Solano, State of California, and 
is describtd as follows: 

All that cenain Lot, Piece, or Parcel of land situate in Solano County, known as the Westerly end of Rich's 
Island and commonly called: "Annie Ma·son Point", which said land is separated from Rich's Island by the 
Annie Mason Slough, and is alJ that portion of swamp and overflowed Survey No. 365, in Township 3 
North, Range 1 West, Mount Diablo Base & Meridian, lying West of the West line of Annie Mason 
Slough. 

Excepting therefrom: 

J\) All portions of the above described real property that lie outside of the patents heretofore 
issued by the State of Califonua for swamp and overflowed land Swvey No. 365; and 

B) All portions of said real property that lie below the line of ordinary high tide. 

Also excepting therefrom: Rights excepted from the Deed from Louis R. Hewitson, et u.x, recorded 
September 26, 1974, Book 1974, Page 41201, as follows: 

"An undivided 2/ tOths interest in and to all oil, gas, casinghead gas, asphaltum and other hydrocarbons 
and all chemical gas, now or hereafter found, situated or located in all or any part or portion of the 
lands herein described lying more than five hundred feet (500') below the surface thereof, together with 
the right to slant drill for and remove all or any of said 2/10ths interest in aJJ oil, gas, casinghead gas, 

·, asphaltum and other hydrocarbons and chemical gas lying below a depth of more than five hundred feet 
(500') below the surface thereof; but without any right whatsoever to enter upon the surface of said land 
or upon any part of said lands within five hundred feet (500') vertical distance below the surface 
thereof. 

Also excepting therefrom: Rights excepted in the Deed from Reggie R. Hewitson, et ux, recorded 
September 26, 1974, Book 1974, Page 41199, as foJJows: 

".An undivided 2/10ths interest in and to all oil, gas, casinghead gas, asphaltum and other hydrocarbons 
and all chemical gas now or hereafter found, situated or located in aJ1 or any part or portion of the lands 
herein described lying more than five hundred feet (500') below the surface thereof, together. with the 
right to slant drill for and remove all or any of said 2/tOths interest of all oil, gas, casinghead gas, 
asphaltum and other hydrocarbons and chemical gas lying below a depth of more than five hundred feet 
(500') below the surface thereof; but without any right whatsoevq to enter upon the surface of said land 
or upon any part of said lands within five hundred feet (500') vertical distance below the surface 
thereof'. 

Excepting therefrom aJ1 remaining all oil, gas, casinghead gas, asphaltum and other hydrocarbons and all 
chemical gas now or hereafter found, situated or located in all or any part or portion of the lands herein 
described lying more than fi,re hundred feet (500') below the surface thereof, together with the right to 
slant drill for and remove all or any of said oil, gas, casinghead gas, asphaltum and other hydrocarbons and 
chemical gas lying below a depth of more than five hundred feet (500') below the surface thereof but 
without any right whatsoever to enter upon the surface of said land or upon any part of said lands within 
five hundred feet (500') vertical distance below the surface thereof. 

APN: 0090-020-010 
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SUBSTITUTION. OF TRUSTEE AND 
DEED OF FULL RECONVEYANCE 

Under the provisions of that certain Deed of Trust and Assignment of Rents executed 

by CYNTHIA V. TORRES, an unmarried woman, as Trustor (''Original Trustor"), to Old 

Republic Title Company, a California corporation,. as Trustee,. for Lawyer's Asset 

Management, Inc., as Qualified Intermediary for JAMES F. TAYLOR and GLORIA R. TAYLOR, 

as Beneficiary, dated December 14, 2004, and recorded on December 17, 2004 In the office 

of the Recorder of Solano County, State of California, as Document No. 200400181368 of 

Official Records, which was modified by the certain· Modification of Deed of Trust between 

Original Trustor, assumed by John Sweeney,. as Trustor, and James F. Taylor and. Gloria R. 

Taylor, collectively as Beneficiary, Beneficiary hereby gives notice of the Substitution and 

Appointment of James F. Taylor and Gloria R. Taylor, as Trustee In place and Instead of Old 

Republic Title Company the Trustee above named·, and' does hereby vest in said substituted 

Trustee, all the rights, title, estate, power, duty and trusts conferred by said Deed of Trust 

and Assignment of Rents, as modified by that certain Modification of Deed of Trust, upon 

the substituted Trustee herein named. And whereas the indebtedness secured, to be paid 

by the Deed of Trust and Assignment of Rents, as modified by the Modification of Deed of 

Trust, above described has been fully paid and/or satisfied. 

NOW THEREFORE, James F. Taylor. and Gloria. R. Taylor,. substituted. Trustee; do 

hereby GRANT AND RECONVEY unto the parties entitled thereto without warranty, all the 

estate and interest derived to the said Trustee under said Deed of Trust in the lands therein 

described, situated In the County of Solano, State of California. Reference being hereby 

made specifically to· said Deed· of Trust and Assignment of Rents, as modified by that certain 

1 
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I 
·I 
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•b~ ... ~ • 

Modification of Deed of Trust, and the record thereof for a particular description of said 

lands. 

Date~ ~2015 

:!·,'\ ~4'---r?-~ 
o;;; Gloria R. Taylor 

A notary public or other officer completing this certificate verifies only the identity of the individual who 
signed· the document to which this· certificate is attached, and not the truthfulness, accuracy, or validity of 
that document. 

STATE OF CALIFORNIA 

COUNTY OF WIJ11(k {))SIA 

) 
) 
) 

On Afi4L 11 j ZIJ 1:$' . 2015, before me, {i,f,efl:/ G · ~--!Gfl 
Notary Publi;,j}ersonal y appeared JAMES F. TAYLOR and GLORIA R. TAYLOR, who 
proved to· me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same 
in his/her/their authoriZed capacity(ies), and that by his/her/their signature(s) on the instrument 
the person(s), or the entity upon·behaJf of which the person(s) acted, executed. the. instrument 

I certify under PENALTY OF PERJURY under the laws of the· State of California that 
the foregoing paragraph is true and correct · 

WITNESS my hand and official seal. 

f/ld_ft.~ 

._coon eoeoooAA?.:f 

~-· ROBERT G. BONOVICH~ 0 COMM. # 1942322 
C) •• : NOTARY Pl!BUC ·CALIFORNIA G)O 
~ CONTRA COSTA COUNTY 

~ COMM. EXPIRES 4UNE 26. 2015 .J. 

Notary Public (Seal) 
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MEMORANDUM OF LEASE 
{Short Form) 

LEASE No. PRC 9 f S}. \ 
This Memorandum of Lease, which is effective October 27,2014, is entered into between the State of 
California, acting through the State Lands Commission as Lessor, hereinafter referred to as the State, and 
])oint Buckler Club, LLC, hereinafter referred to as the Lessees. · 

State Lease No. PRCCfl~IJ, commencing on October 27, 2014 and expiring on October 26, 2024, authorizes 
during the term of the Lease for an existing uncovered floating boat dock, five wood pilings, gangway, and 
walkway in Solano County, State of California, as described more particularly in Exhibit A attached hereto. 

This State Lease is made for the term and is subject to all the terms, provisions, covenants, and conditions set 
f01th in that certain State Lease No. PRC~ between the State and the Lessees, which is on file in the 
Sacramento office of the State Lands Commission. 

LESSEES: 
POLNT BUCKLER CLUB, LLC 

By: d!flf?q~ 
JdhSWeel1eY 

Title: IYI::pWF-
oare: ct/11~ 

Acknowledgment 

SeeAnached 
Notary Certificate 

LESSOR: 
STATE OF CALIFORNJA 
STATE LANDS COMMISSION 

By: ~h 
Lind Management OMslon 

Name of Officer, Title 

Date: MAR 0 5 2015 

Execution of this document was authorized by the State Lands 

Commission on ~/\LA 1Q '21>1 S: 
l\ J 

Calendar ftem ~-f 5 



ACKNOWLEDGMENT 

State of California 
County of Sacramento 

On March 5, 2015 before me Cindy A. Cano, Notary Public 
·--~~--------~~~~--~ 

(insert name and title of the officer) 

personally appeared Robert Brian Bugsch , 
who proved to me on the basis of satisfactory evidence to be the person~ whose name~ is/are
subscribed to the within instrument and acknowledged to me that he/sftefthey-executed the same in 
his/l)erAI'IeiF-authorized capacity(ies), and that by his/1:\eFttl:lei~ signature(~) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature ' ..... £1 II IW\ r "'' .. ' ... ..,...... e.y (Seal) 



·' ' 

ca{ifumia .9lff-Pu'fOSt .9lc{ni1Wftlgmmt CIVIL CODE§ 1189 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California 

County of Contra Costa 
} § 

On _f:e.b JILl)~ JL Y ~q , 20 ___15_ before me, T. Herley, Notary Public personally appeared 

cj()hr\ ow e.en.e f 
who proved to me on the basis of satisfactory evidence to be the person~ whose name~ is/~ 

subscribed to the within instrument and acknowledged to me that he/s"he/tlW:f executed the same 

in his/h~/t~r authorized capacity(ibiq, and that by his/h~/1:l)eir signature().) on the instrument the 

person()q, or the entity upon behalf of which the person(\), acted, executed the instrument. 

T.HERI.EY 
NOTARY PUBUC ·CALIFORNIA 

MY COMMISSION t 1939593 
EXPIRES: July 1, 2015 
Contra Cos11i COII!!!t -
seal 

Attn.dwd do(mment 
bem·s embossment 

I certify under PENALTY OF PERJURY under the laws 

of the State of California that the foregoing paragraph is 

true and correct. 

OPTIONAL INFORMATION 

Although the information in this section is not required by law, it could prevent fraudulent removal and reattachment of this 
!leknowlcdgment to an unauthorized document and may prove useful to persons relying on the attached document 

DESCRIPTION OF ATTACHED DOCUMENT 

Title or Type ofDoeument: A_GMO~() WI g.f' le_;y;e.., 
Document Date: m:_f 0~ /J!2 NumberofPagcs:-J ___ _ 

CAPACITY(IES) CLAIMED BY SIGNER(s) 

Signer 1 

Name:------------
o Individual 
0 Corporate Officer 
0 Partner 
0 Attorney In Fact - Representing: 

oTmstce 
o Other _______ _ 

Signer 2 
Name: ________________ _ 

0 Individual 
o Corporate Officer 
o Partner 
0 Attorney In Fact- Representing: 

Signer 3 

Name:--------------

0 Individual 
o Corporate Officer 
o Partner 
o Attorney In Fact- Representing: 

oTrustee 
o Other ________ _ 



~ ..... \ 

EXHIBIT A 

LAND DESCRIPTION 
W26810 

A parcel of tide and submerged land situate in the bed of Annie Mason Slough, Suisun 
Bay lying adjacent to Swamp and Overflowed Land Survey 365 patented September 13, 
1884, County of Solano, State of california and more particularly described as follows: 

All those lands unde~lying an existing uncovered floating boat dock, gangway 
walkway and five wood pilings lying adjacent to that parcel described in Exhibit A 
of that Grant Deed, recorded October 27, 2014 in Document No. 201400082755 
in Official Records of said County. 

TOGETHER WITH any applicable Impact Area(s) .. 

EXCEPTING THEREFROM any portion lying landward of the ordinary high water mark of 
the west bank of said slough. 

Accompanying plat is hereby made part of this description. 

END OF DESCRIPTION 

Prepared 11 /24/2014 by the California State Lands Commission Boundary Unit. 
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RECORDING REQUESTED BY 

Old Republic Title Company 
ORDER# 1713004396-PP 

Recorded in Official Records, Solano County 4121/2011 
8:00AM 
AR16 APN OCA 0 - (f}.() - OlD 

r-

Name 

Street 
Address 

City 
State 
Zip 

'-

WHEN RECORDED MAIL TO 

James F. Taylor 
700 Parker Avenue 
Rodeo,CA 94572 

Marc C. Tonnesen 
Assessor/Recorder 

.., 
04 Old Republic Title Co 

Doc#: 2011 00034989 

111111111~1111 
-' 

Titles: 1 

Fees 
Taxes 
Other 
PAID 

SPACE ABOVE THIS LINE IS FOR RECORDER'S USE 

MODIFICATION OF DEED OF TRUST 

64 

Pages: 6 

31.00 
0.00 
o.oo 

$31.00 

THIS AGREEMENT, made this 14th day of April, 2011, by and between Cyntflia V. Torres, original Trustor, 
-assumed by John Sweeney, hereinafter called Trustor, whose address is 171 Sandpiper Dr., Pittsburg, CA 94565 
and James F. Taylor and Gloria R. Taylor, hereinafter called Beneficiary , whose address is 700 Parker Ave., Rodeo, 

CA 94565. 

WITNESSETH 

THAT WHEREAS, on the 14th day of December 2004, Trustor, did execute a Deed of Trust to Old 
Republic Title Company, formerly Frontier Title Company, as Trustee for the benefit of Beneficiary, 
securing a promissory note in the original amount of $125,000.00, which Deed of Trust was recorded on 
12/17/04, in the Official Records of Solano County, State of California In Book/Reel at Page as 
Instrument Number 200400181368, and covering the following described property: 

*** See "Exhibit A" attached hereto and made a part hereof*** 

AND WHEREAS, the parties hereto have entered Into an agreement of even date herewith to modify the 
terms of the promissory note that is secured by said Deed of Trust and have executed this Modification 
to Deed of Trust to evidence such modification. 

It is understood and agreed that all terms, provisions or conditions of said Promissory Note shall remain 
in full force and effect without change except as specifically provided in said modification. 

This agreement shall inure to and bind the heirs, devisees, successors and assigns of the parties hereto. 

MODDTOII08 l'agc I of:l 
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IN WITNESS WHEREOF, the parties hereto have executed this agreement the day and year first above 
written. 

TRUSTOR 

John Sweeney 

State of Callfom~ {o~t 
County of Q"" @ 05 0.. 

J,,mes ~ylor 

-~~ GIOria:TaYIOI" 

on tl- \ ~- } \ before me, {Lcherf b · b1 Y._ ~ 
Public, personally appeared ..:r~~e;E. Ta1loc AI/IJ /-f~ /<. TAyloe 
~-:-----::---:----~------____J who proved to me on the basTs of satisfactory 
evidence to be the person(s) whose name(s) is/are subscribed to the within Instrument and 
acknowledged to me that he/she/they executed the same In his/her/their authorized capacity(Jes), and 
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which 
the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of califomia that the foregoing 
paragraph is true and correct. 

~!TNESS my &:ioffi'l ~ 
S1gnature ,!, . 
Name /?he..-f G · ~A(Jt/;4.,_ 

(typed or printed) (Area reserved for official notarial seal) 
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IN WITNESS WHEREOF, the parties hereto have executed this agreement the day and year first above 
written. 

State of California £:btJA~.J'D 
County of ______ _ 

BENEFICIARY 

James F. Taylor 

Gloria R. Taylor 

This document is executed in 
counterpart, and is considered 

one document. 

, w ..... • , • - - 1 , . - - -1 , a Notary 
»LK-2.:3 

On \$ B{1Ut)M H be~ 
Public, personally appeared --YII-F1l=ttltrm\l-J "''-~.J-l-llllt='t'~'-':"AI\¥11V~-.I-T---------------

ho proved to me on the basis of satisfactory 
evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and 
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and 
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which 
the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is twe and correct. 

Name 1 low v"' ':w• • •• ·r-~.tvrvrvr 
(Area reserved for official notarial seal) 
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GOVERNMENT CODE 27361.7 

I certify under penalty of perjury that the notary seal on the document to which 
this statement is attached reads as follows: 

NAME OF NOTARY 

COMMISSION NUMBER 

COMMISSIONED IN 

PLACE OF EXECUTION 

DATE COMMISSION EXPIRES 

VENDOR 10 NUMBER 

P.N. Schnaars-Penrod 

1813061 

Solano County, California 

Solano County, California 

09/13/2012 

NR01 

M. 1/). 1/JI/ 
Date 



ORDER NO.: 1713004396-PP . 

EXHIBIT A 

The land referred to is situated in the unincorporated area of the County of Solano, State of 
California, and is described as follows: 

All that certain Lot, Piece, or Parcel of land situate in Solano County, known as the Westerly end 
of Rich's Island and commonly called: "Annie Mason Point", which said land is separated from 
Rich's Island by the Annie Mason Slough, and is all that portion of swamp and overflowed 
Survey No. 365, in Township 3 North, Range 1 West, Mount Diablo Base & Meridian, lying West 
of the West line of Annie Mason Slough. 

Excepting therefrom: 

A) All portions of the above described real property that lie outside of the patents heretofore 
issued by the State of california for swamp and overflowed land Survey No. 365; and 

B) All portions of said real property that lie below the line of ordinary high tide. 

Also excepting therefrom: Rights excepted from the Deed from Louis R. Hewitson, et ux, 
recorded September 26, 1974, Book 1974, Page 41201, as follows: 

"An undivided 2/10ths interest in and to all oil, gas, casinghead gas, asphaltum and other 
hydrocarbons and all chemical gas, now or hereafter found, situated or located in all or any part 
or portion of the lands herein described lying more than five hundred feet (500') below the 
surface thereof, together with the right to slant drill for and remove all or any of said 2/10ths 
interest in all oil, gas, casinghead gas, asphaltum and other hydrocarbons and chemical gas 
lying below a depth of more than five hundred feet (500') below the surface thereof; but 
without any right whatsoever to enter upon the surface of said land or upon any part of said 
lands within five hundred feet (500') vertical distance below the surface thereof'. 

Also excepting therefrom: Rights excepted in the Deed from Reggie R. Hewitson, et ux, 
recorded September 26, 1974, Book 1974, Page 41199, as follows: 

"An undivided 2/10ths interest in and to all oil, gas, casinghead gas, asphaltum and other 
hydrocarbons and all chemical gas now or hereafter found, situated or located in all or any part 
or portion of the lands herein described lying more than five hundred feet (500') below the 
surface thereof, together with the right to slant drill for and remove all or any of said 2/10ths 
interest of all oil, gas, casinghead gas, asphaltum and other hydrocarbons and chemical gas 
lying below a depth of more than five hundred feet (500') below the surface thereof; but 
without any right whatsoever to enter upon the surface of said land or upon any part of said 
lands within five hundred feet (500') vertical distance below the surface thereof'. 

Excepting therefrom all remaining all oil, gas, casinghead gas, asphaltum and other 
hydrocarbons and all chemical gas now or hereafter found, situated or located in all or any part 
or portion of the lands herein described lying more than five hundred feet (500') below the 
surface thereof, together with the right to slant drill for and remove all or any of said oil, gas, 
casinghead gas, asphaltum and other hydrocarbons and chemical gas lying below a depth of 
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more than five hundred feet (500') below the surface thereof but without any right whatsoever 
to enter upon the surface of said land or upon any part of said lands within five hundred feet 
(500') vertical distance below the surface thereof. 

APN: 0090-020-010 
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12d. Aerial Photographs of Point Buckler Island, Snag Island, and Freeman Island, June 

29, 2016 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

















 

Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 

 
Description of Exhibit Provided by Hard Copy and Electronically 

(Water Board Correspondence Regarding  

Unauthorized Activities at Point Buckler Island) 

 

Exhibit 13 
 

13a. “Cleanup and Abatement Order No. R2-2015-0038,” email to Wilson Wendt, Miller  Starr Regalia,   

      September 23, 2015 
 
13b. “60 Day Extension for Submittal of a Corrective Action Workplan, Provision #2 of Cleanup and   

      Abatement Order No. R2-2015-0038, Point Buckler Island in the Suisun Marsh, Solano County,”  

      letter to Point Buckler Club LLC/John Sweeney, October 15, 2015 
 
13c. “Request for Submittal of a Technical Report Regarding Construction Activities, Point Buckler  

      Island, Solano County” letter to Point Buckler Club LLC/John Sweeney, December 9, 2015 
 
13d. “Request for Extension on Submittal of Provision 2 of Cleanup and Abatement Order No. R2- 

      2015-0038, Point Buckler Island, Solano County,” letter to Point Buckler Club LLC/John Sweeney,  

      December 9, 2015 
 
13e. “Response to Information Provided in Cleanup and Abatement Order Submittals, Point Buckler  

      Island, Solano County,” letter to Point Buckler Club LLC/John Sweeney, December 23, 2015 
 
13f. Internal Memo from Water Board Assistant Executive Officer to Water Board Executive Officer,  

      January 4, 2016 
 
13g. “Point Buckler Inspection Update,” email to Lawrence Bazel, April 8, 2016 
 
13h. “RE: Point Buckler Inspection Update,” email to Lawrence Bazel, April 29, 2016 
 
13i. “Point Buckler ACLc and CAO,” email to John D. Sweeney, May 17, 2016 
 
13j. “SF Bay Regional Water Board Issues Complaint and Tentative Cleanup Order at Point Buckler  

     Island,” State Water Board press release, May 17, 2016 
 
13k. June 9, 2016, Meeting Minutes – Point Buckler Island, Suisun Marsh, Solano County 

 

13l. “DWR Confirms Point Buckler is not Required Mitigation and No Pump Installed,” memo to file,  

      June 30, 2016 

 

 





 

 

 

 

 

 

 

 

13a. “Cleanup and Abatement Order No. R2-2015-0038,” email to Wilson Wendt, Miller 

Starr Regalia, September 23, 2015 
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From: Farres, Agnes@Waterboards
Sent: Wednesday, September 23, 2015 3:27 PM
To: wilson.wendt@msrlegal.com
Cc: John Sweeny (john@spinnerisland.com) (john@spinnerisland.com); Bill Speir; Sean 

Marciniak; 'lee.bill@epa.gov'; 'Katerina.Galacatos@usace.army.mil'; 
Tori.White@usace.army.mil; Starr, Jim@Wildlife; Weber, Maggie@BCDC; Hurley, 
Bill@Waterboards; Lichten, Keith@Waterboards; Austin, Tamarin@Waterboards

Subject: RE: Cleanup and Abatement Order No. R2-2015-0038

Dear Mr. Wendt, 
 
Thank you for contacting us regarding Cleanup and Abatement Order No. R2‐2015‐0038 (Order).  We have discussed 
your request to schedule a hearing before our Board with our Executive Officer and counsel. We have determined that 
since there is no action to take before our Board at this time, it would be more appropriate to schedule a meeting with 
staff, including our Division Chief Keith Lichten, Board counsel Tamarin Austin, Section Leader Bill Hurley, and myself. 
 
Our Executive Officer is open to revising the Order based on additional information we may receive. Indeed, the Order 
requires your client to submit a technical report providing us with additional information that will be helpful in getting 
an accurate understanding of the facts concerning this matter. In the interest of meeting the deadlines set out in the 
Order, we believe this is the most expeditious way to resolve this matter. Please let us know some dates and times you 
can be available to meet in the next few weeks. 
 
Sincerely, 
 
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
Agnes Farres 
SF Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
510.622.2401 
Agnes.Farres@waterboards.ca.gov  
 

From: Josephine Velazquez [mailto:josephine.velazquez@msrlegal.com]  
Sent: Friday, September 18, 2015 12:02 PM 
To: Farres, Agnes@Waterboards 
Cc: Wilson Wendt; Bill Speir; Sean Marciniak; 'lee.bill@epa.gov'; 'Katerina.Galacatos@usace.army.mil'; 
'jane.m.hicks@usace.army.mil'; Starr, Jim@Wildlife; Weber, Maggie@BCDC; Joyce Jung 
Subject: Cleanup and Abatement Order No. R2-2015-0038 
 

 
The attached is being sent on behalf of Wilson F. Wendt.  If you have any questions or comments, please do not hesitate 
to contact Mr. Wendt directly at wilson.wendt@msrlegal.com.  A hard copy will follow via overnight delivery to addressee 
only.  Thank you. 
  
 
 
Josephine Velazquez | Miller Starr Regalia 
Assistant to Wilson F. Wendt and Sean R. Marciniak 
1331 North California Boulevard, Fifth Floor, Walnut Creek, CA 94596  
t: 925.935.9400 | d: 925.941.3284 | f: 925.933.4126 | josephine.velazquez@msrlegal.com | www.msrlegal.com 
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MILLER STARR REGALIA CONFIDENTIAL COMMUNICATION 
This electronic mail message and any attachments are intended only for the use of the addressee(s) named above and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law. If you are not an intended recipient, or the employee or agent responsible for delivering this e-mail to 
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you received this e-mail 
message in error, please immediately notify the sender by replying to this message or by telephone. Thank you.  



 

 

 

 

 

 

 

 

13b. “60 Day Extension for Submittal of a Corrective Action Workplan, Provision #2 of 

Cleanup and Abatement Order No. R2-2015-0038, Point Buckler Island in the Suisun 

Marsh, Solano County,” letter to Point Buckler Club LLC/John Sweeney, October 15, 

2015 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 
 

 

Sent via electronic mail: No hard copy to follow 
         October 15, 2015 

CIWQS Place ID 816826 
 
Point Buckler LLC/John Sweeney 
c/o Briscoe Ivester & Bazel LLP 
155 Sansome Street 
San Francisco, California 94104 
Attn: Lawrence Bazel, lbazel@briscoelaw.net 
 
Subject:  60 Day Extension for Submittal of a Corrective Action Workplan, Provision #2 

of Cleanup and Abatement Order No. R2-2015-0038, Point Buckler Island in the 
Suisun Marsh, Solano County  

 
Dear Mr. Bazel: 

We are sending you this letter as the designated representative for your client, Point Buckler 
LLC. Provision #2 in Cleanup and Abatement Order No. R2-2015-0038 requires the submittal of 
a Corrective Action Workplan (CAW) by November 1, 2015. This letter is to inform you that we 
are extending the deadline to submit the CAW by 60 days to January 1, 2016, pursuant to your 
request during our October 7, 2015, meeting.  
 
If you have any questions, please contact Agnes Farres of my staff at (510) 622-2401 or by 
email to agnes.farres@waterboards.ca.gov. 
 
  Sincerely, 
 
 
 
 
 

Bruce H. Wolfe 
Executive Officer 

 
Copy by email: 

John Sweeney, john@spinnerisland.com 
U.S. Environmental Protection Agency 
     Bill Lee, lee.bill@epa.gov  
Corps, SF Regulatory Branch 
     Katerina Galacatos, Katerina.Galacatos@usace.army.mil  
     Tori White, Tori.White@usace.army.mil 
California Department of Fish and Wildlife 
     Jim Starr, Jim.Starr@wildlife.ca.gov 
San Francisco Bay Conservation and Development Commission 
     Maggie Weber, maggie.weber@bcdc.ca.gov 





 

 

 

 

 

 

 

 

13c. “Request for Submittal of a Technical Report Regarding Construction Activities, 

Point Buckler Island, Solano County” letter to Point Buckler Club LLC/John Sweeney, 

December 9, 2015 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 
 

 

Sent via electronic mail: No hard copy to follow 
 
         December 9, 2015 

CIWQS Place ID 816826 
 
 
Point Buckler Club, LLC/John Sweeney 
c/o Briscoe Ivester & Bazel LLP 
155 Sansome Street 
San Francisco, California 94104 
Attn: Lawrence Bazel, lbazel@briscoelaw.net  
 
Subject:  Request for Submittal of a Technical Report Regarding Construction Activities, 

Point Buckler Island, Solano County  
 
Dear Mr. Bazel:  

Thank you for meeting with Regional Water Board (Water Board) and San Francisco Bay 
Conservation and Development Commission (BCDC) staff on November 20, 2015, regarding the 
construction activities conducted by Point Buckler Club, LLC (Discharger) at Point Buckler Island 
(Site). As we discussed at the meeting, the Water Board needs additional information in order 
to better understand the extent of the construction activities and any corresponding impacts to 
waters of the State that may have occurred since the time the Discharger purchased the Site. 
During our meeting, we mutually agreed that generating additional information characterizing 
the Site’s habitat, topography, and construction activities would be beneficial to all parties 
concerned. 
 
Additionally, during the meeting you indicated that you may have access to historic documents 
that could be helpful in establishing the history of the Site as a managed wetland including, but 
not necessarily limited to, records documenting (1) past managed wetland activities, (2) 
Department of Water Resources’ (DWR) proposed or completed actions at the Site to mitigate 
for impacts associated with water diversions from the Delta, and (3) historic Site-specific 
classification records describing different habitat types (i.e., classifying areas of the Site as 
managed wetlands, tidal marsh, uplands, etc.).    
 
Accordingly, the purpose of this letter is to clarify the information we agreed you would submit 
to us during our November 20, 2015 meeting. Please submit no later than February 15, 2016, a 
technical report, which includes, at a minimum, the following information:   
 

mailto:lbazel@briscoelaw.net


Point Buckler LLC  page 2 
Point Buckler Island, Solano County 

 

 
 

1. The results of a forensic wetland delineation designed to identify and characterize the 
extent of wetlands and other waters of the State: (a) immediately prior to construction 
activities at the Site; and (b) current conditions at the Site. The forensic wetland 
delineation shall be performed in accordance with the U.S. Army Corps of Engineers’ 
1987 Wetland Delineation Manual and the Regional Supplement to the Corps of 
Engineers Delineation Manual: Arid West Region. At a minimum, this delineation should 
include information characterizing soil and hydrologic conditions, and classifying 
vegetation communities.  

 
2. The results of a topographical survey of the Site using either: (a) Real-Time Kinematic 

GPS; (b) total station survey methods; or (c) an equivalent alternative method sufficient 
to accurately provide the information described herein. If you choose to complete an 
equivalent alternative method, please submit a detailed description of the method data 
to be collected, proposed reporting, and all other related information, as appropriate, 
prior to implementation. The survey should be performed relative to the NAVD88 
vertical datum and tied to at least one stable (Vertical Order – First) NGS benchmark in 
that datum in the vicinity. Any local control benchmarks utilized in the survey effort 
must be established by a registered Professional Land Surveyor (PLS) in the NAVD88 
vertical datum, with proper documentation. Care should be taken during data collection 
to ensure that the bottom of the survey rod is placed on the ground surface and not on 
living or dead plant matter/thatch.  
 
Adequate survey data should be collected to document the elevations of all relevant 
geomorphic features on the Site including, but not limited to, the marsh plain, all 
existing and former channels, borrow ditches, artificial impoundments, and levees. 
Topographic data density should be adequate to capture the elevation variation. Within 
the marsh plain, data density should be on the order of 5-10 data points/acre. 
Topographic survey data should be collected along 10 roughly equally 
spaced/distributed north-south transects (i.e., spaced approximately 150 ft. apart). 
Survey data should be collected at all significant break points along each transect so as 
to adequately delineate the location and elevation of all topographic features, including, 
but not limited to channels, ditches, marsh plain(s), and levees. Levee centerline and 
channel thalweg profile data should be collected, along with cross sections at intervals 
sufficient to capture the geometric variation in the topographic features.  However, at a 
minimum, topographic data should be collected along cross sections every 200 feet.   
  
Using the survey data collected, the Discharger should construct a Digital Elevation 
Model (DEM).  Additional “validation” data (not used in DEM generation) should be 
collected to assess the accuracy/precision of the created DEM (surveyed vs. predicted 
elevations). The DEM must be generated or approved by a registered civil engineer or 
PLS. The final DEM should be delivered in raster (grid) format with a maximum cell size 
of 1meter. A detailed survey and DEM generation report should be produced, 
containing detailed information on survey methods, benchmark check-in and QA/QC 
results, DEM generation, and QA/QC methods/results. 
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3. An appropriately detailed narrative description of the Discharger’s current and intended 
future activities on the Site and appropriately detailed plans and schematics showing 
the current and proposed improvements at the Site. 
 

4. The date(s) excavation from the borrow ditch and levee and road construction began 
and a description of the Discharger’s work at the Site.  
 

5. Documentation of the Site’s operation as a managed wetland from 1984 until the 
Discharger purchased the property. 
 

6. Documentation of any use of the Site as mitigation for other activities, or the 
completion of activities on the site intended to mitigate for impacts elsewhere. At a 
minimum, this should include copies of any agreements with, or requirements by or of 
DWR regarding the Site, and any documentation associated with those agreements, 
concerning either the Discharger or previous property owners. This should include any 
agreements or documentation relating to the installation and operation of a pump or 
pumps to provide freshwater to the Site. It should also include a narrative describing 
and summarizing the agreements and related documentation. Additionally, please 
submit documentation regarding whether the water pump and generator observed 
during the October 21, 2015, site visit were present at the time the Site was purchased 
by the Discharger, who purchased and placed the observed pump and generator, and 
whether the pump has ever been operated, the dates or time periods when the pump 
was operated, and a description of any activities for which the pump has been used.   

 
If you have any questions, please contact Agnes Farres of my staff at (510) 622-2401 or by e-
mail to agnes.farres@waterboards.ca.gov. 
 
  Sincerely, 
 
 

Dyan Whyte 
Assistant Executive Officer 

 
Cc by email: 
 
John Sweeney, john@spinnerisland.com 
U.S. Environmental Protection Agency 
     Bill Lee, lee.bill@epa.gov  
Corps, SF Regulatory Branch 
     Katerina Galacatos, Katerina.Galacatos@usace.army.mil  
     Tori White, Tori.White@usace.army.mil 
California Department of Fish and Wildlife 
     Jim Starr, Jim.Starr@wildlife.ca.gov 
San Francisco Bay Conservation and Development Commission 
     Maggie Weber, maggie.weber@bcdc.ca.gov      

mailto:agnes.farres@waterboards.ca.gov
mailto:john@spinnerisland.com
mailto:lee.bill@epa.gov
mailto:Katerina.Galacatos@usace.army.mil
mailto:Tori.White@usace.army.mil
mailto:Jim.Starr@wildlife.ca.gov
mailto:maggie.weber@bcdc.ca.gov




 

 

 

 

 

 

 

 

13d. “Request for Extension on Submittal of Provision 2 of Cleanup and Abatement 

Order No. R2-2015-0038, Point Buckler Island, Solano County,” letter to Point Buckler 

Club LLC/John Sweeney, December 9, 2015 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 
 

 

Sent via electronic mail: No hard copy to follow 
 
         December 9, 2015 

CIWQS Place ID 816826 
 
 
 
Point Buckler LLC/John Sweeney 
c/o Briscoe Ivester & Bazel LLP 
155 Sansome Street 
San Francisco, California 94104 
Attn: Lawrence Bazel, lbazel@briscoelaw.net  
 
Subject:  Request for Extension on Submittal of Provision 2 of Cleanup and Abatement 

Order No. R2-2015-0038, Point Buckler Island, Solano County  
 
Dear Mr. Bazel: 

We are sending you this letter as the designated representative for your client, Point Buckler 
LLC. In your December 1, 2015, letter, you request an extension for Provision 2 of Cleanup and 
Abatement Order No. R2-2015-0038 (Order) to April 30, 2016. Provision 2 requires the 
submittal of a Corrective Action Workplan that was originally due on November 1, 2015. In 
response to your first request for an extension, we extended the deadline to January 1, 2016.1 
 
This letter is to inform you that we are declining your second request for an extension because 
you have not provided adequate justification that you have been working in good faith to 
develop the CAW. Further, you have not provided sufficient evidence to demonstrate that Point 
Buckler Island (Site) must be maintained as a managed wetland. We have asked for this 
documentation on two occasions, dating back to our first meeting with you on October 7, 2015. 
The aerial photos we have reviewed indicate that the Site has been tidally-influenced since at 
least the 1990s. Without additional evidence of your claims concerning the Department of 
Water Resources’ (DWR) use of the Site as mitigation, we cannot support your request that the 
Executive Officer delay the submittal of the Corrective Action Workplan. We will give your 
request additional consideration if you submit technical justification explaining why more time 
is warranted, or if you can demonstrate, with documentation, that DWR has made definitive 
commitments concerning the use of the Site. 

                                                
1
 October 15, 2015, letter from the Water Board to Point Buckler LLC/John Sweeney. 
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If you have any questions, please contact Agnes Farres of my staff at (510) 622-2401 or by e-
mail to agnes.farres@waterboards.ca.gov. 
 
  Sincerely, 
 
 
 

Dyan Whyte 
Assistant Executive Officer 

  
Cc by email: 

John Sweeney, john@spinnerisland.com 
U.S. Environmental Protection Agency 
     Bill Lee, lee.bill@epa.gov  
Corps, SF Regulatory Branch 
     Katerina Galacatos, Katerina.Galacatos@usace.army.mil  
     Tori White, Tori.White@usace.army.mil 
California Department of Fish and Wildlife 
     Jim Starr, Jim.Starr@wildlife.ca.gov 
San Francisco Bay Conservation and Development Commission 
     Maggie Weber, maggie.weber@bcdc.ca.gov 

mailto:agnes.farres@waterboards.ca.gov
mailto:john@spinnerisland.com
mailto:lee.bill@epa.gov
mailto:Katerina.Galacatos@usace.army.mil
mailto:Tori.White@usace.army.mil
mailto:Jim.Starr@wildlife.ca.gov
mailto:maggie.weber@bcdc.ca.gov


 

 

 

 

 

 

 

 

13e. “Response to Information Provided in Cleanup and Abatement Order Submittals, 

Point Buckler Island, Solano County,” letter to Point Buckler Club LLC/John Sweeney, 

December 23, 2015 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 
 

 

Sent via electronic mail: No hard copy to follow 
 
          
         December 23, 2015 

CIWQS Place ID 816826 
 
 
Point Buckler Club LLC/John Sweeney 
c/o Briscoe Ivester & Bazel LLP 
155 Sansome Street 
San Francisco, California 94104 
Attn: Lawrence Bazel, lbazel@briscoelaw.net  
 
Subject:  Response to Information Provided in Cleanup and Abatement Order Submittals, 

Point Buckler Island, Solano County  
 
Dear Mr. Bazel: 

We are sending you this letter as the designated representative for your client, Point Buckler 
Club LLC (Point Buckler Club LLC or Discharger). Thank you for meeting with the Regional Water 
Board staff on October 7, 2015, and November 20, 2015, and submitting materials on October 
16, 2015, responding to Provision 1 of Cleanup and Abatement Order No. R2-2015-0038 (CAO) 
issued for unpermitted construction and land development activities performed at Point 
Buckler Island (Site). This letter: (a) clarifies Regional Water Board policies, including permitting 
requirements, that the Discharger failed to comply with prior to, and since, unauthorized 
activities began on the Island, and (b) responds to certain assertions made by the Discharger. 
 
Permitting Requirements the Discharger Failed to Satisfy 
 
Based on our review of your Provision 1 Submittal and available information, we have reached 
the following conclusions: 
 
1. Point Buckler Club LLC did not apply for or obtain any Water Board permits for levee 

construction and associated filling, grading, and vegetation removal activities. The 
California Water Code (CWC) section 13260 requires that any person discharging waste, or 
proposing to discharge waste, within any region that could affect the quality of the waters 
of the State, shall file with the appropriate Regional Water Board a Report of Waste 
Discharge (ROWD). CWC section 13264 further provides that no person shall initiate any 
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new discharge of waste, or make any material changes in any discharge, prior to the filing 
of the ROWD required by CWC section 13260. Point Buckler Club LLC failed to file a ROWD 
with the Regional Water Board prior to conducting construction and land development 
activities with the potential to adversely impact the quality of waters of the State.   

 
2. The Water Quality Control Plan for the San Francisco Bay Basin (Basin Plan), Table 4-1 

prohibits the discharge of “Silt, sand, clay, or other earthen materials from any activity in 
quantities sufficient to cause deleterious bottom deposits, turbidity or discoloration in 
surface waters or to unreasonably affect or threaten to affect beneficial uses.” In 
constructing and rebuilding the levees on Point Buckler Island, Point Buckler Club LLC 
discharged earthen materials directly to tidal channels and wetland areas which resulted 
in a detrimental impact to waters of the State.  

 
3. The U.S. Army Corps of Engineers’ (Corps’) Regional General Permit 3 (RGP 3) and the 

corresponding Clean Water Act Section 401 water quality certification issued by the 
Regional Water Board on June 27, 2013 (Certification), have explicit application 
requirements that must be followed to obtain RGP 3 authorization. Point Buckler Club LLC 
never submitted the forms required to obtain coverage under RGP 3 and the Certification. 
Additionally, RGP 3 and the Certification provide well-defined descriptions of the types of 
activities authorized therein. Based on the information submitted by the Discharger and 
other available information including, but not limited to, a recent Site inspection by staff 
and aerial photographs, we conclude that much of the construction and other land 
development activities performed by the Discharger at the Site are beyond the scope of 
activities which could have been authorized pursuant to RGP 3 and the Certification. 
Please note that even if the Discharger had qualified for and obtained coverage under 
RGP 3, which it did not, RGP 3 states that “This permit does not obviate the need to 
obtain other Federal, State or local authorizations required by law.” 

  
4. State Water Resources Control Board NPDES General Permit for Stormwater Discharges 

Associated with Construction and Land Disturbance Activities, Order No. 2009-0009-DWQ 
as amended by Order Nos. 2010-0014-DWQ and 2012-0006-DWQ (General Permit), 
requires that any construction activity, including, but not limited to, clearing, grading, 
grubbing, or excavation, or any other activity that results in a land disturbance of equal to 
or greater than one acre, must obtain coverage under the General Permit. The General 
Permit also requires electronic filing of all permit-related compliance documents. These 
documents include, but are not limited to, Notices of Intent, Storm Water Pollution 
Prevention Plans, annual reports, Notice of Terminations (NOTs), and numeric action level 
(NAL) exceedance reports. The construction activities at the Site disturbed more than one 
acre of land. The Discharger failed to apply for coverage under, and comply with, the 
requirements of the General Permit.  



Point Buckler LLC  page 3 
Point Buckler Island, Solano County 

 

 
 

 
Response to Discharger’s Assertions Regarding RGP 3 and Site Conditions  
 
In a letter to Mr. Bruce Wolfe from Briscoe Ivester & Bazel, dated October 16, 2015 (October 16 
Letter), the Discharger asserts that “the work at issue…comes within the scope of RGP 3 and its 
associated section-401 certification.” RGP 3 and the Certification only authorize repair and 
maintenance of existing levees. We conclude that the work performed was far outside of the 
scope of what could be considered repair and maintenance.  Specifically, RGP 3 states that 
“[l]andowners are authorized to place material on the crown and backslope of the existing 
levees to repair damage from storms and to counteract subsidence of the levees.” As described 
in the October 16, 2015, technical report titled Conditions at Point Buckler (Conditions Report), 
submitted by the Discharger in response to the CAO, approximately 42 percent of the 
reconstructed levee system was constructed outside of the footprint of the historic/remnant 
levee structure. The Conditions Report states that the reconstructed levee system is 
approximately 4,730 feet in length. Accordingly, the Discharger constructed a new levee 
structure approximately 1,980 feet long, including approximately 305 linear feet of levee 
located in the old borrow ditch  footprint.1 Construction of a new levee structure would not fall 
within the scope of, and could not have been authorized pursuant to, RGP 3 or the Certification. 
 
Additionally, the Certification prohibits the discharge of soil or other earthen materials into 
waters of the State. Specifically, Condition No. 2 of the Certification states:  
“No debris, soil, sand, cement, concrete, or washings thereof, or other construction related materials 
or wastes, oil or petroleum products or other organic or earthen material shall be allowed to enter 
into, or be placed where it may be washed by rainfall or runoff into waters of the State. When 
operations are completed, any excess material shall be removed from the work area and any areas 
adjacent to the work area where such material may be washed into waters of the State.” 
Accordingly, at a minimum, the approximately 1,980 linear feet of new levee structure, including 
the 305 linear feet of levee which was constructed in the old borrow ditch footprint, would not 
have met Certification Condition No. 2. 
 
The Discharger’s construction activities at the Site would also be in conflict with Certification 
Condition No. 3, which requires that the Site be stabilized through incorporation of appropriate 
                                                
1 Point Buckler LLC’s submittal indicates that only 500 cubic yards of material was 

placed to reconstruct the 4,730 linear feet of levee. Based on staff’s Site inspection, this 
amount significantly understates the volume of material that was placed to reconstruct 
the levees. As a point of reference, that amount of material would have raised the 
levees about a quarter of an inch, if placed evenly along their entire length, given an 
average top-of-levee width of about 12 feet. Given staff’s observations that significant 
new work was completed along the entirety of the levee system, the estimate is not 
credible. 
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best management practices (BMPs) to prevent and control erosion and sedimentation. During 
our Site inspection, and as documented per the photographs we collected during the field visit, 
we observed that the Site was fundamentally lacking any erosion and sediment control 
measures; disturbed soils from levee construction activities were bare and susceptible to 
erosion and discharge to waters of the State.  
 
The October 16 Letter also states that work at the Site “was identified by DWR (Department of 
Water Resources) as mitigation for Delta diversions” and that the Site “has been authorized as 
required mitigation for two projects: DWR’s water diversions from the Delta, and the long list of 
maintenance, repair, and construction activities covered by RGP 3 and the Regional Board’s 
certification.” We first note that even if the Site had been identified by DWR as mitigation, this 
would not have exempted the need to obtain appropriate permits for activities regulated by the 
Water Board. Nonetheless, in order to gain a better understanding of the history of this Site, we 
contacted Cliff Feldheim, Branch Chief of DWR’s Suisun Marsh Program.  Mr. Feldheim 
confirmed during a telephone communication on December 3, 2015, with Regional Water 
Board staff that DWR has no commitments to creating, maintaining or preserving managed 
wetlands at Point Buckler Island. Additionally, Mr. Feldheim acknowledged that in the past 
DWR had agreed to provide pumps to landowners in the Marsh to help with water 
management on duck club properties in the Suisun Marsh, and that in 1988, the Suisun 
Resource Conservation District (SRCD) sent a letter asking the former property owner when and 
if the levees would be repaired so that DWR could install a pump. However, Mr. Feldheim said 
that DWR has no record of the former property owner responding to SRCD’s letter, and that 
DWR has no record of ever providing a pump for Point Buckler Island. 
 
We recognize that the Site may have duck habitat at some time in the past, and that an 
Individual Management Plan (1984) was developed to evaluate the condition of the Site and 
recommend actions to operate the Site as managed wetlands.  This 1984 Plan identified failing 
levees as a concern, as did the 1988 letter from SRCD to the former Site owner mentioned 
above. In fact, a 1991 Wetlands Maintenance and Management Report identified 11 locations 
comprising approximately 2,450 linear feet along the levee needing repair. In 1988, the SRCD 
sent a letter to Jim Taylor noting that inspections by DWR “several years ago indicated the levee 
was not up to par at that time.” In October 1989, the San Francisco Bay Conservation and 
Development Commission (BCDC) sent a letter notifying Mr. Taylor of an incomplete application 
for a Marsh Development Permit to utilize 50,000 cubic yards of material for levee work. 
According to BCDC staff, Mr. Taylor never responded to the incomplete application letter and 
no permit was issued. Furthermore, preliminary review of aerial photographs, including images 
from 1988, 1993, 2002, 2011, and 2012 available on Google Earth, suggests that the poor 
condition of the Site’s levees during the late 1980s and early 1990s continued to deteriorate up 
until the time the Discharger purchased the Site.  
 
Accordingly, for the reasons described above, we conclude that: (a) much of the construction 
activities performed by the Discharger would not qualify for permitting under RGP 3 or the 
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Certification, and (b) the Site at the time it was purchased by the Discharger consisted largely of 
tidal marsh habitat and it was not operated as a managed wetland.  Furthermore, we conclude 
that the Site had been exposed to significant and increasing tidal influence for a period of at 
least twenty-five to thirty years prior to Point Buckler Club LLC having purchased the Site. As a 
result of the increased tidal influence, the Site reverted to a tidal marsh system with functioning 
tidal channels and associated beneficial uses fully protected by State policies and laws. 
 
If you have any questions, please contact Agnes Farres at (510) 622-2401 or 
agnes.farres@waterboards.ca.gov. 
   
         Sincerely, 
 
 
 
 
 
         Dyan Whyte 
         Assistant Executive Officer 
 
Cc by email: 

John Sweeney, john@spinnerisland.com 
U.S. Environmental Protection Agency 
     Bill Lee, lee.bill@epa.gov  
Corps, SF Regulatory Branch 
     Katerina Galacatos, Katerina.Galacatos@usace.army.mil  
     Tori White, Tori.White@usace.army.mil 
California Department of Fish and Wildlife 
     Jim Starr, Jim.Starr@wildlife.ca.gov 
San Francisco Bay Conservation and Development Commission 
     Maggie Weber, maggie.weber@bcdc.ca.gov   

mailto:agnes.farres@waterboards.ca.gov
mailto:john@spinnerisland.com
mailto:lee.bill@epa.gov
mailto:Katerina.Galacatos@usace.army.mil
mailto:Tori.White@usace.army.mil
mailto:Jim.Starr@wildlife.ca.gov
mailto:maggie.weber@bcdc.ca.gov




 

 

 

 

 

 

 

 

13f. Internal Memo from Water Board Assistant Executive Officer to Water Board 

Executive Officer, January 4, 2016 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 

 

 
TO:   Bruce Wolfe       DATE: January 4, 2016 
 Executive Officer         
  
 
FROM: Dyan Whyte 
 Assistant Executive Officer 
  
On September 11, 2015, you issued Cleanup and Abatement Order (CAO) No. R2-2015-0038, 
pertaining to unauthorized levee construction on Pt. Buckler Island, a 51-acre island in Grizzly 
Bay.  The CAO included findings that the unauthorized construction had adversely impacted 
tidal marshlands and numerous beneficial uses present at the site, including estuarine habitat, 
fish migration, preservation of rare and endangered species, fish spawning, and wildlife habitat.  
The CAO required Pt. Buckler LLC to develop a workplan for restoring tidal circulation and 
marsh habitat to the island.  The (amended) deadline for the workplan was January 1, 2016.  
 
As you are aware, on December 23, 2015, Pt. Buckler LLC filed a petition for writ of mandate 
and a complaint for injunctive and declaratory relief in Solano Superior Court, including several 
claims related to due process and challenges to the Regional Water Board’s ability to issue a 
CAO in these particular circumstances.  In order to address the procedural due process claims, 
the Prosecution Team recommends that you rescind the CAO at this time.  We plan to draft a 
revised CAO and recommend that the matter be heard by the full Board in the April or May 
timeframe.  To the extent that prosecution staff chooses to pursue enforcement for any 
unauthorized discharges or activities, we propose that the Board consider both matters at the 
same time. 
       
      
Cc: Larry Bazel, counsel for Point Buckler LLC 
 Marnie Ajello, Advisory Counsel to the Regional Water Board 
 





 

 

 

 

 

 

 

 

13g. “Point Buckler Inspection Update,” email to Lawrence Bazel, April 8, 2016 
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From: Whyte, Dyan@Waterboards
Sent: Friday, April 08, 2016 2:36 PM
To: lbazel@briscoelaw.net
Cc: Austin, Tamarin@Waterboards; Matthew Bullock (Matthew.Bullock@doj.ca.gov) 

(Matthew.Bullock@doj.ca.gov); Matthew.Goldman@doj.ca.gov; Drabandt, 
Laura@Waterboards

Subject: Point Buckler Inspection Update

Dear Larry, 
 
Our inspection of Point Buckler Island on March 2, 2016, confirmed that the Section 401 Clean Water Act 
violations cited in our July 28, 2015, Notice of Violation still exist.  The prior observations concerning the 
degradation of tidal wetlands and habitat were validated, and we note that the degraded conditions may 
potentially be exacerbated by the presence of grazing animals, recent mowing, and lack of restored tidal flow 
to the island.  We plan to provide you with an inspection report that further documents our observations next 
week. 
 
As you note in your recent email, we are in the process of drafting a revised cleanup and abatement order 
with a targeted hearing date of August 10.  We think a meeting to discuss resolution of the Clean Water Action 
violations and our standard protocol for hearings on these matters would be useful.  We would also like to 
know of any plans Point Buckler LLC has to correct the Clean Water Act violation. To the extent you are 
prepared to discuss potential solutions that would restore tidal flow to the island, we are willing to work with 
you to come up with solutions that could allow for activities such as the ones Point Buckler LLC has been 
publicizing (e.g., kite boarding with helicopter access). 
 
Finally, I want to address your concern that the Regional Water Board is fundamentally opposed to duck 
clubs.  This is simply not the case.  The Water Board supports and promotes the use of managed wetlands 
across the Bay Area.  We routinely work with duck club owners to authorize levee repairs, repair and 
installation of water control structures, and other maintenance activities in managed wetlands. We also work 
cooperatively with duck clubs to implement water management practices that minimize duck club 
contributions to water quality impacts. Point Buckler is a unique situation because of the extreme amount of 
dredge and fill that occurred without required authorizations and to the detriment of established tidal 
wetland habitat. 
 
If you’d like to meet, perhaps we can set something up for the week of April 25?    
 
Dyan 
 

 
Dyan C. Whyte 
Assistant Executive Officer 

____________________________________ 
California Regional Water Quality Control Board 
San Francisco Bay Region 
1515 Clay St., Suite 1400 
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Oakland, CA  94612 
 
510‐622‐2441 
510‐926‐2870 

 



 

 

 

 

 

 

 

 

13h. “RE: Point Buckler Inspection Update,” email to Lawrence Bazel, April 29, 2016 
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From: Whyte, Dyan@Waterboards
Sent: Friday, April 29, 2016 9:23 AM
To: Lawrence S. Bazel
Cc: Austin, Tamarin@Waterboards; Matthew Bullock (Matthew.Bullock@doj.ca.gov) 

(Matthew.Bullock@doj.ca.gov); 'Matthew.Goldman@doj.ca.gov'; Drabandt, 
Laura@Waterboards

Subject: RE: Point Buckler Inspection Report
Attachments: Appendix F_Topo Data and DEM Plots_2016-0428.pdf; Appendix E_Topo-DEM-Cut Fill 

Data Report_CLE_2016-0427.pdf

Dear Larry, 
 
With the goal of having a productive meeting on Monday where we discuss options moving forward to restore 
tidal flow and ecosystem services to the Island, I am providing you with advance copies of the results of the 
topographic survey and analysis of marsh plan and levee elevations.  The full report of our inspection findings 
and impact analysis will be finalized by May 12.  As for an agenda, I’d like to focus on solutions first and with 
that, I propose: 
 

1) Point Buckler, LLC’s long term plan for the Island and potential restoration options.  As I noted earlier, 
we support recreation uses  in the Bay, as does BCDC.  

2) Potential CAO requirements and enforcement 
3) BCDC and EPA/Corps perspectives and permitting requirements pertaining to restoration 
4) Hearing procedures and schedule  

 
Please let  me know if there are other topics we need to add.  On Monday I have to leave the office by 12:15 
to get to a meeting in San Jose, so we’ll need to keep close track of time. 
 
Dyan 

 
Dyan C. Whyte 
Assistant Executive Officer 

____________________________________ 
California Regional Water Quality Control Board 
San Francisco Bay Region 
1515 Clay St., Suite 1400 
Oakland, CA  94612 
 
510‐622‐2441 
510‐926‐2870 

 
From: Lawrence S. Bazel [mailto:lbazel@briscoelaw.net]  
Sent: Wednesday, April 20, 2016 8:22 AM 
To: Whyte, Dyan@Waterboards 
Cc: Austin, Tamarin@Waterboards; Matthew Bullock (Matthew.Bullock@doj.ca.gov) (Matthew.Bullock@doj.ca.gov); 
'Matthew.Goldman@doj.ca.gov'; Drabandt, Laura@Waterboards 
Subject: RE: Point Buckler Inspection Report 
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Dear Dyan,  
 
Thanks for the e‐mails, and sorry for my slow response.  
 
We would prefer to meet on Monday, 2 May.  After that, the week of 16 May is generally open.  
 
Thanks for sending us the inspection reports.  We would also like copies of any topographic and GPS data that were 
collected, and any associated reports.  What are your plans for wetland delineations?  We would appreciate copies of 
whatever data you collected, and any reports that were prepared.   
 
It would be helpful if we could receive these data and reports soon, so that we can review them and be in a position to 
talk about them at the meeting.  
 
Also thank you for picking a date for the hearing on the cleanup and abatement order that fits with my schedule.  
 
Although we do not agree with your characterization of the situation, we hope a meeting can move us all away from our 
adversarial positions and towards a resolution of everyone’s concerns.  Do you plan on inviting BCDC?  Anyone else? 
 
Larry  
 
 

 

Right-click here to download pictures.  To help protect your privacy, Outlook prevented automatic download of this picture from the Internet.

 

LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  

 

From: Whyte, Dyan@Waterboards [mailto:Dyan.Whyte@waterboards.ca.gov]  
Sent: Tuesday, April 19, 2016 9:53 AM 
To: Lawrence S. Bazel <lbazel@briscoelaw.net> 
Cc: Austin, Tamarin@Waterboards <Tamarin.Austin@waterboards.ca.gov>; Matthew Bullock 
(Matthew.Bullock@doj.ca.gov) (Matthew.Bullock@doj.ca.gov) <Matthew.Bullock@doj.ca.gov>; 
'Matthew.Goldman@doj.ca.gov' <Matthew.Goldman@doj.ca.gov>; Drabandt, Laura@Waterboards 
<Laura.Drabandt@waterboards.ca.gov> 
Subject: RE: Point Buckler Inspection Report 

 
Dear Larry, 
 
Attached is our Point Buckler Island March 2, 2016, Inspection Report.  Sorry for the delay in getting this to you, but I 
was out sick. Our offer to meet with you, as discussed in my previous email, still stands. 
 
Dyan 
 
 
Cc:  Interested Parties List 

 
Dyan C. Whyte 
Assistant Executive Officer 

____________________________________ 
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California Regional Water Quality Control Board 
San Francisco Bay Region 
1515 Clay St., Suite 1400 
Oakland, CA  94612 
 
510‐622‐2441 
510‐926‐2870 

 
From: Whyte, Dyan@Waterboards  
Sent: Friday, April 08, 2016 2:36 PM 
To: lbazel@briscoelaw.net 
Cc: Austin, Tamarin@Waterboards; Matthew Bullock (Matthew.Bullock@doj.ca.gov) (Matthew.Bullock@doj.ca.gov); 
Matthew.Goldman@doj.ca.gov; Drabandt, Laura@Waterboards 
Subject: Point Buckler Inspection Update 
 
Dear Larry, 
 
Our inspection of Point Buckler Island on March 2, 2016, confirmed that the Section 401 Clean Water Act 
violations cited in our July 28, 2015, Notice of Violation still exist.  The prior observations concerning the 
degradation of tidal wetlands and habitat were validated, and we note that the degraded conditions may 
potentially be exacerbated by the presence of grazing animals, recent mowing, and lack of restored tidal flow 
to the island.  We plan to provide you with an inspection report that further documents our observations next 
week. 
 
As you note in your recent email, we are in the process of drafting a revised cleanup and abatement order 
with a targeted hearing date of August 10.  We think a meeting to discuss resolution of the Clean Water Action 
violations and our standard protocol for hearings on these matters would be useful.  We would also like to 
know of any plans Point Buckler LLC has to correct the Clean Water Act violation. To the extent you are 
prepared to discuss potential solutions that would restore tidal flow to the island, we are willing to work with 
you to come up with solutions that could allow for activities such as the ones Point Buckler LLC has been 
publicizing (e.g., kite boarding with helicopter access). 
 
Finally, I want to address your concern that the Regional Water Board is fundamentally opposed to duck 
clubs.  This is simply not the case.  The Water Board supports and promotes the use of managed wetlands 
across the Bay Area.  We routinely work with duck club owners to authorize levee repairs, repair and 
installation of water control structures, and other maintenance activities in managed wetlands. We also work 
cooperatively with duck clubs to implement water management practices that minimize duck club 
contributions to water quality impacts. Point Buckler is a unique situation because of the extreme amount of 
dredge and fill that occurred without required authorizations and to the detriment of established tidal 
wetland habitat. 
 
If you’d like to meet, perhaps we can set something up for the week of April 25?    
 
Dyan 
 

 
Dyan C. Whyte 
Assistant Executive Officer 

____________________________________ 
California Regional Water Quality Control Board 
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From: Whyte, Dyan@Waterboards
Sent: Tuesday, May 17, 2016 2:44 PM
To: lbazel@briscoelaw.net; john@spinnerisland.com
Cc: Matthew Bullock (Matthew.Bullock@doj.ca.gov) (Matthew.Bullock@doj.ca.gov); 

Matthew Goldman (Matthew.Goldman@doj.ca.gov); Drabandt, Laura@Waterboards; 
Austin, Tamarin@Waterboards

Subject: Point Buckler ACL and CAO
Attachments: Pt Buckler ACLc and CAO Portfolio_May 17 2016.pdf

Dear John D. Sweeney:  
 
Complaint No R2‐2016‐1008 (Complaint) attached to this email issues an administrative civil liability (ACL) 
against John D. Sweeney and Point Buckler Club, LLC (Dischargers) in the amount of $4,600,000. This liability is 
based on allegations that the Dischargers violated the San Francisco Bay Basin Water Quality Control Plan 
Discharge Prohibition No. 9 and Clean Water Act section 301 for unauthorized discharge of fill to waters of the 
State and United States and Clean Water Act section 401, for failure to obtain a Water Quality Certification.  In 
addition, a Tentative Cleanup and Abatement Order (CAO) is enclosed, requiring the Dischargers to abate the 
effects on beneficial uses resulting from unauthorized activities.  The CAO is being provided in draft form, and 
the Dischargers and designated or interested parties may provide comments to the proposed draft until June 
16, 2016.   
 
The Complaint and CAO may be contested before the Regional Water Board at the following meeting:  

Date/Time:                  August 10, 2016, commencing at 9:00 a.m. 
Place:                          First Floor Auditorium, Elihu Harris State Building 

1515 Clay Street, Oakland 

For ease of electronic transmittal, all documents related to the Complaint and CAO are attached as a pdf 
portfolio.  We are also sending this information certified mail. We have discussed with Mr. Bazel his schedule 
in setting the hearing, as well as a meeting to discuss the proposed liability and mitigation and answer any 
questions about the administrative process. A meeting on May 2, 2016, was cancelled by Mr. Bazel, but 
another meeting is scheduled for May 18, 2016. Given the issuance date of the Complaint and CAO, we would 
offer you and Mr. Bazel the opportunity to meet with the Regional Water Board Prosecution Team on May 18, 
2016, as scheduled, or during the week of June 1, 2016, to allow greater time to review the documents and to 
ensure a more productive discussion. Please confirm what date works best.   
 
Sincerely,  
Dyan C. Whyte 
 
Assistant Executive Officer 

____________________________________ 
California Regional Water Quality Control Board 
San Francisco Bay Region 
1515 Clay St., Suite 1400 
Oakland, CA  94612 
 
510‐622‐2441 
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Point Buckler Island,” State Water Board press release, May 17, 2016 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 

 

SF Bay Regional Water Board Issues Complaint and 

Tentative Cleanup Order at Point Buckler Island 

 
For Immediate Release:                                Contact: Dyan Whyte 
May 17, 2016                   Assistant Executive Officer 

(510) 622-2441 
 

The San Francisco Bay Regional Water Quality Control Board Prosecution Team today issued an 
Administrative Civil Liability Complaint (Complaint) and a tentative Cleanup and Abatement Order 
(Cleanup Order) to John D. Sweeney and Point Buckler Club, LLC for the alleged fill and degradation of 
over 29 acres of tidal wetlands at Point Buckler Island, which is located in the Suisun Marsh, Solano 
County.  
 
The Complaint proposes a monetary penalty of $4,600,000 for the unauthorized work and harm to tidal 
wetlands in Suisun Marsh, and the Cleanup Order includes requirements to restore wetland functions 
and abate harm to beneficial uses.  A Board hearing on these matters is scheduled for August 10, 
2016. 
 
Mr. Sweeney and Point Buckler Club, LLC allegedly conducted numerous construction activities without 
authorization from the Water Board, including the excavation and fill of tidal wetlands to build a 
perimeter levee, filling tidal wetlands inboard of the levee to build amenities that include helicopter 
pads, a lounge area and a toilet facility, and installation of a dock in the Bay. It is estimated that over 
16,000 cubic yards of tidal marsh was excavated and that over 9,000 cubic yards of fill was placed in 
waters of the State and United States without authorization. This work was completed to develop the 
Island for use as a private sport and social club. 
 
The levee construction has blocked tidal flow to about 29 acres of tidal wetland on Point Buckler Island.  
As a result, the wetlands on the interior of the levee are highly degraded.  The loss of tidal wetlands at 
the island are having a direct, negative impact on beneficial uses of waters and wetlands in the Suisun 
Marsh, which provides critical habitat to migratory birds and threatened and endangered species 
including migrating salmon and Delta smelt. 
 
Mr. Sweeney and Point Buckler, LLC are alleged to have violated Prohibition 9 of the San Francisco 
Bay Basin Plan and Clean Water Action section 301 for filling waters of the State and United States to 
construct a levee at the Island and to have violated Clean Water Act section 401 for failing to obtain a 
permit (401 Certification) for the unauthorized work. The tentative Cleanup Order would require future 
work to reestablish the tidal wetlands at the Island and provide compensatory mitigation for wetlands 
loss. The Cleanup Order includes provisions to submit and implement interim corrective action and 
wetland restoration plans. 
   
More information about this matter is available on the Regional Water Board website: 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler.shtml 

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler.shtml
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler.shtml


 
 
The website includes a report on the construction activities conducted and harm to tidal wetlands 
(“Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction Since 1985”) 
and more information about the scheduled hearing before the Board, including an opportunity for the 
public to comment on the Complaint and Tentative Cleanup Order.  
 

### 
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CASE FILE MEMO 
 

To: Point Buckler Club, LLC Case File 

Place ID 816826 

 

Prepared on: June 20, 2016  

 

Subject: June 9, 2016, Meeting Minutes – Point Buckler Island, Suisun Marsh, Solano 

County 

Attendance: 

 

Water Board 

Benjamin Martin 

Brian Thompson 

Dyan Whyte 

Julie Macedo 

Keith Lichten 

Laura Drabandt 

Tamarin Austin 

BCDC 

Adrienne Klein 

Cody Aichele 

John Bowers 

Kristoffer Jacob 

Maggie Weber 

Marc Zeppetello 

 

EPA 

Brett Moffatt 

Heraclio Pimentel 

 

Point Buckler Club, LLC 

John Sweeney 

Lawrence Bazel 

 

 

 

I. Larry Bazel described the current Conditions at Point Buckler Island and noted the 

following: 

A. Current Conditions: It is green right now; no discing, mowing or grazing (goats have 

been removed) 

B. Some of the activities on the site required permits. 

C. Point Buckler Club
1
 (The Club) contends the wetlands on the Island were not all tidal, 

but were managed wetlands; disagrees with Water Board about where tidal flow 

existed. 

D. The Club wants to work with the agencies in clarifying a permitting path forward.  

Terry Huffman is the Club’s lead consultant and is out until June 20.  The Club will 

start developing a plan/proposal when he returns. 

                                                           
1
 For purposes of the meeting notes, Point Buckler Club and John Sweeney are not identified separately, though they 

are separate parties to the pending Water Board actions.  In general, both are referred to here as the Club. 
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II. Larry Bazel described the Club’s desires for the Island 

A. Club is amenable to restoring tidal flow, but wants to be able to get around the Island 

and not lose it to erosion. 

B. Restoring tidal flow – Club is considering options including 

1. Add pipes (water control structures to existing levee) 

2. Add notches (small breaches) to levee 

3. Removal of a portion of the levee  

C. Protecting the Island from erosion 

1. Wants to make sure they do not act without approval 

2. Desires a one-time fix that is amenable to all agencies 

D. Wants duck hunting and kiteboarding in the Island.  It is willing to compromise; it 

does not need the whole Island for these plans, but expects some levees would need to 

be retained or built to allow for managed wetlands. 

E. Permanent clubhouse 

1. Likely located in same place as current kite boarding facility/structures  

2. Access needed 

a. Use existing dock 

b. Need road from dock to clubhouse – maybe use levee but concerned 

about levee lowering and stability 

F. Small, properly managed wetlands (for duck ponds)  

1. With water control, limited discing and mowing, vegetation management 

(food for waterfowl) 

2. Not the existing four crescent ponds; probably fewer, larger ponds 

G. Considering opening the tidal gate.  Is aware that a fish screen is needed as NMFS 

told them.  

H. Continued use of helicopter platforms 

 

III. Agency Permitting Considerations 

A. Keith Lichten described the Water Board’s Permitting process and typical 

requirements and noted the following:  

1. Water Board contends the Island was tidal marsh wetland prior to levee 

construction. (If the Club has information that differs from the expert report, 

the application should contain that information.) 

2. General discussion that any fill requires appropriate mitigation for both 

temporal and permanent loss and compliance with the State’s No Net Loss 

Policy. 

3. Creating duck ponds would establish wetlands, but not tidal marsh, and would 

require mitigation due to the conversion of tidal marsh to managed wetland. 
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4. The application would need to address a detailed plan regarding what 

activities/operations are to occur and in what locations and demonstrate 

avoidance and minimization of impacts. 

5. Water Board application review would consider minimizing and avoiding the 

impacts of any fill, including what is necessary for duck hunting, and viable 

alternatives that result in fewer impacts  

6. In addition to the main activities on the site, the Club would also need to 

consider related impacts: 

a. Boats, helicopter operations - potential discharges and impacts  

b.Conversion from tidal wetland - indirect impacts like drying out  

7. Encourage innovation in engineering options to maximize tidal flow (e.g. 

elevated clubhouse to allow water flow, bridges/boardwalks instead of levees) 

 

B. BCDC staff described its permitting process and typical requirements and noted the 

following: 

1. BCDC would review a permit application under applicable policies of the 

Suisun Marsh Preservation Act and the McAteer-Petris Act.   

2. The Suisun Marsh Protection Plan has policies regarding recreation.  

Recreational uses allowed as long as do not adversely affect natural resources.  

Kiteboarding could be a permissible recreational use.  Duck hunting also a 

permissible recreational use. 

3. Suisun Marsh Protection Plan has a land use and marsh management policy 

that states that tidal marshes should be preserved.  BCDC contends Island had 

reverted to tidal marsh before 2011.  BCDC would like to see maximum 

restoration of tidal action and tidal marsh at the island.  The need for access 

for recreational uses would have to be taken into account.  

4. Duck hunting occurs in some tidal wetlands in Suisun Bay; managed wetlands 

are not necessary for duck hunting as a recreational use  

5. Pursuant to Government Code 66605 – any fill needs to be minimized and for 

a water-oriented purpose 

6. Even if future uses included some managed wetlands, they would have to be 

authorized by a permit. The 1984 Individual Management Plan is no longer 

applicable  

7. Alternatives analysis important.  For example:  

a. Consider dock placement on gwest side versus east side to avoid need 

for extensive roadway to clubhouse 

b. Access to island – boat vs helicopter impact analysis 

8. Concerned about borrow ditch water and high salinity.  Club will need 

approval to open tide gate(s); all tide gates require fish screens.  
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C. EPA staff described its permitting process and typical requirements and noted the 

following 

1. EPA stance is that there is a clear violation of CWA Section 404 and probably 

Rivers and Harbors Act Section 10 for work performed at the Island; RGP3 

and the Section 404(f) maintenance exemption do not apply to the work done 

2. U.S. Army Corps would not process an application now; has an initial 

corrective measures process that may cover interim compliance activities  

D. Other agency permits; Solano County building permits for clubhouse at a minimum 

E. All agencies suggest addressing the issues and considerations in a plan for the Island 

to allow for feedback as we work towards resolution 

 

IV. Water Board ACL Complaint Hearing  

A. Water Board staff and the Club agreed on a hearing date of December 14, 2016, for 

the ACL. Water Board staff agreed to propose hearing schedule dates to Larry Bazel 

via email. 

 

V. Next Steps 

A. The Club will prepare a conceptual plan/proposal for the use and future plans of the 

Island.  Agencies are willing to work with the Club through a collaborative process 

B. Tentative meeting scheduled July 22, 2016, at 1:30 pm to review and discuss the 

plan/proposal 
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         June 30, 2016 
CIWQS Place ID 816826 

 
Memo to File 
Prepared by: Agnes Farres 
 
 
Subject:  DWR Confirms Point Buckler Is Not Required Mitigation and No Pump 

Installed, Solano County  
 
On October 7, 2015, Water Board staff met with John Sweeney (owner/manager of Point 
Buckler Club, LLC), and Point Buckler Club, LLC (Club) counsel, Lawrence Bazel and John 
Briscoe to discuss unauthorized activities at Point Buckler Island (Site) and regulatory approvals 
required for these activities. During this meeting, Mr. Bazel stated that (1) creating managed 
wetlands on the Site is mitigation for the Department of Water Resources’ (DWR) diversions in 
the Delta, and (2) DWR installed a pump on the Site in the 1990s as part of their required 
mitigation. Additionally, in an October 16, 2015 letter to Bruce Wolfe, Mr. Bazel states that work 
at the Site “was identified by DWR as mitigation for Delta diversions” and that the Site “has been 
authorized as required mitigation for two projects: DWR’s water diversions from the Delta, and 
the long list of maintenance, repair, and construction activities covered by RGP 3 and the 
Regional Board’s certification”. 
 
There is no evidence that construction of a levee on the Site and the unauthorized conversion of 
tidal marsh to managed wetland is mitigation for either DWR’s water diversions or the RGP 3. 
We do not agree that construction of a levee on the Site and the unauthorized conversion of 
tidal marsh to managed wetland is mitigation for either DWR’s water diversions or the RGP 3 
activities. Further, the Dischargers have not provided any documentation that creation of 
managed wetland for duck hunting on the Site is mitigation for DWR’s water diversions or for 
impacts resulting from activities permitted under RGP 3. 
 
On June 30, 2016, I spoke with Cliff Feldheim, Environmental Planning and Information Branch 
Chief of the California Department of Water Resources Suisun Marsh Program. Mr. Feldheim 
stated that DWR has made no commitments to creating, maintaining, or preserving managed 
wetlands at the Site. Further, he stated that DWR never supplied or installed a pump on the Site 
because their records indicate that the Site’s levee was in disrepair since 1988 and the pump 
would not be effective without an intact levee. 
 
   
 





 

Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 

 
Description of Exhibit Provided by Hard Copy and Electronically 

(Water Board Advisory Team Correspondence to Dischargers) 
 

Exhibit 14 

 
14a. “Hearing on Administrative Civil Liability Complaint No. R2-2016-1008 (John D. 
Sweeney and Point Buckler Club, LLC),” letter to Lawrence S. Bazel, May 25, 2016 

 

14b. “Response to your May 25 and May 27 letters,” email to Lawrence S. Bazel, June 8,  
       2016 

i. “Delegation of Authority; Signature Requirements,” letter from Water Board 
Executive Officer to Water Board Assistant Executive Officers and Division 

Chiefs, November 23, 2009 

ii. “Draft Order Dismissing the Administrative Civil Liability Complaint Against 
Byron-Bethany Irrigation District and Dismissing the Draft Cease and Desist 

Order Against the West Side Irrigation District,” State Water Board letter, May 
26, 2016 

iii. Hearing Procedure for Administrative Civil Liability Complaint 

iv. Staff Summary Report for Standard Hearing Procedure, June 10, 2009 
v. June 10, 2009 Board Meeting Agenda 

vi. “ACL Complaint R2-2016-1008 and Tentative Cleanup and Abatement Order 

(CAO) for John D. Sweeney and Point Buckler Club, LLC” letter from Dyan 
Whyte to Marnie Ajello, May 25, 2016 

vii. “Administrative Civil Liability Complaint No. R2-2016-1008 for Unauthorized 
Discharge of Fill and Failure to Obtain a Water Quality Certification, Point 

Buckler Island, Suisun Marsh, Solano County; Tentative Cleanup and Abatement 

Order,” transmittal letter to John D. Sweeney and Point Buckler Club, LLC, May 
17, 2016 

viii. Revised Hearing Procedure for Tentative Cleanup and Abatement Order R2-2016-

XXXX Issued to John D. Sweeney and Point Buckler Club, LLC, June 8, 2016 

ix. “Response to Objections to the Hearing Procedure for the ACL and CAO Issued 

to John D. Sweeney and Point Buckler Club, LLC,” letter to Lawrence S. Bazel, 
June 8, 2016 
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May 25, 2016 
 
 
 
Lawrence S. Bazel 
Briscoe Ivester & Bazel LLP 
155 Sansome Street, 7th Floor 
San Francisco, CA 94104 
 

 

 
Subject: Hearing on Administrative Civil Liability Complaint No. R2-2016-1008 (John D. 
Sweeney and Point Buckler Club, LLC) 
 
Dear Mr. Bazel: 

 
The Advisory Team has received your May 22, 2016, letter requesting to reschedule the Water 
Board’s August 10, 2016, hearing on Administrative Civil Liability Complaint No. R2-2016-1008 
(Complaint) and Tentative Cleanup and Abatement Order (CAO). That letter attached a signed 
waiver of your clients’ right to a hearing before the Water Board within 90 days of issuance of 
the Complaint.  
 
The Advisory Team has considered your request and agrees that it is appropriate to reschedule 
the hearing on the Complaint. Accordingly, the Advisory Team directs the parties to meet and 
confer to determine a mutually agreeable hearing date on the Complaint and to make a 
recommendation to the Advisory Team to revise the Hearing Procedure to reflect updated 
interim deadlines. Your letter indicates that the Prosecution Team is meeting with you and your 
clients on June 9, 2016. 
 
Consideration of the CAO for Mr. Sweeney and Point Buckler Club, LLC will, however, proceed 
as scheduled for hearing on August 10, 2016. Although the Prosecution Team recommended 
that the CAO and the Complaint be considered in a single hearing for the parties’ and the Water 
Board’s convenience, they are separate items and need not be heard together. As the 
Prosecution Team points out in its May 25, 2016, response to your letter, the purpose of the 
CAO is to remediate existing impacts and to restore beneficial uses. The Advisory Team agrees 
that this purpose is not furthered by delaying consideration of the CAO. The 30-day comment 
period, which closes on June 16, 2016, gives the parties adequate opportunity to respond to the 
CAO. Should the parties, either based on their June 9, 2016, meeting or any subsequent 
meetings before the August 10, 2016, hearing, recommend rescheduling the August 10 hearing 
on the CAO, the Advisory Team will make a determination on whether to reschedule the CAO 
hearing at that time. 
 
Please note, as indicated in Lori Okun’s May 24, 2016, email correspondence to you, David 
Coupe, Attorney IV, has been added as a member of the Advisory Team. Mr. Coupe has had no 
communications with the Prosecution Team concerning this proceeding.  
 



Mr. Lawrence S. Bazel - 2 - May 25, 2016 
 
 
Additional questions of a procedural nature may be addressed to me and copied to all parties. 
 

Sincerely, 
 
 
 
 
 
Marnie Ajello 
Staff Counsel and Member of the Advisory 
Team 

 
 
cc: Advisory Team 

Bruce Wolfe, Executive Officer Bruce.Wolfe@waterboards.ca.gov 

Stephen Hill, Division Chief Stephen.Hill@waterboards.ca.gov 

Liz Morrizon, Environmental Scientist Elizabeth.Morrison@waterboards.ca.gov 

Elizabeth Wells, Water Resource Control Engineer  
Elizabeth.Wells@waterboards.ca.gov 

David Coupe, Attorney IV David.Coupe@waterboards.ca.gov 
 
Prosecution Team 

Dyan C. Whyte, Assistant Executive Officer DWhyte@waterboards.ca.gov 

Keith Lichten, Division Chief Keith.Lichten@waterboards.ca.gov 

Bill Hurley, Section Leader Bill.Hurley@waterboards.ca.gov 

Brian Thompson, Section Leader Brian.Thompson@waterboards.ca.gov 

Agnes Farres, Environmental Scientist Agnes.Farres@waterboards.ca.gov 

Benjamin Martin, Environmental Scientist Benjamin.Martin@waterboards.ca.gov 

Tamarin Austin, Attorney IV Tamarin.Austin@waterboards.ca.gov 

Laura Drabandt, Attorney III Laura.Drabandt@waterboards.ca.gov 

Julie Macedo, Attorney IV Julie.Macedo@waterboards.ca.gov 
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14b. “Response to your May 25 and May 27 letters,” email to Lawrence S. Bazel, June 8,  

       2016 

i. “Delegation of Authority; Signature Requirements,” letter from Water Board 

Executive Officer to Water Board Assistant Executive Officers and Division 

Chiefs, November 23, 2009 

 

 

 

 

 

 

 

 

 

 
 

 
 

 

 
 

 

 
 

 
 

 

 
 

 

 
 

 
 





1

From: Ajello, Marnie@Waterboards
Sent: Wednesday, June 08, 2016 7:35 PM
To: lbazel@briscoelaw.net
Cc: Hill, Stephen@Waterboards; Coupe, David@Waterboards; Morrison, 

Elizabeth@Waterboards; Wells, Elizabeth@Waterboards; Whyte, Dyan@Waterboards; 
Lichten, Keith@Waterboards; Hurley, Bill@Waterboards; Thompson, 
Brian@Waterboards; Farres, Agnes@Waterboards; Martin, Benjamin@Waterboards; 
Austin, Tamarin@Waterboards; Drabandt, Laura@Waterboards; Macedo, 
Julie@Waterboards; Matthew Bullock; McChesney, Frances@Waterboards

Subject: Response to your May 25 and May 27 Letters
Attachments: Attachment B - 2009 Memorandum.pdf; Attachment C - State Water Resources Control 

Board (Byron-Bethany Draft Order).pdf; Attachment F - Standard Hearing 
Procedure.pdf; Attachment E - Staff Summary Report for Standard Hearing 
Procedure.pdf; Attachment D - June 10, 2009 Board Meeting Agenda.pdf; Attachment 
H - May 25, 2016 Letter from Prosecution Team.pdf; Attachment G - May 17, 2016 
Transmittal of ACL Complaint and Tentative CAO.pdf; Attachment A_Revised Hearing 
Procedure.pdf; June 8 Response to Mr. Bazel's May 25 and May 27 Letters.pdf

Dear Mr. Bazel: 
 
Please find attached the response of the Advisory Team, in consultation with the Board Chair, to your May 25 and 27 
communications. 
 
Sincerely, 
 
Marnie Ajello 
Staff Counsel 
State Water Resources Control Board 
1001 I Street, 22nd Floor 
Sacramento, CA 95814 
Tel.: (916) 327‐4439  
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Secretary for  

Environmental Protection 

Arnold Schwarzenegger 
Governor 

 

TO: Assistant Executive Officers 
 Division Chiefs  
 

 
 
 
 
 
FROM: Bruce H. Wolfe 
 Executive Officer 

 SAN FRANCISCO BAY  
 REGIONAL WATER QUALITY CONTROL BOARD 
 

DATE: November 23, 2009  
 

SUBJECT: DELEGATION OF AUTHORITY; SIGNATURE REQUIREMENTS 
 
 
Water Code section 13223 addresses delegation of a regional water board’s authority to 
its executive officer.  It provides that: 
 

“(a) Each regional board may delegate any of its powers and duties vested in it by 
this division to its executive officer excepting only the following:  
(1) the promulgation of any regulation; 
(2) the issuance, modification, or revocation of  any water quality control plan, 

water quality objectives, or waste discharger requirement; 
(3) the holding of any hearing on water quality control plans; 
(4) the issuance, modification, or revocation of any cease and desist order; 
(5) the application to the Attorney General for judicial enforcement but 

excluding cases of specific delegation in a cease and desist order and 
excluding the cases described in subdivision (c) of Section 13002 [action 
by Attorney General to enjoin pollution or nuisance] and Sections 13304 
[action by Attorney General for injunction to cleanup and abate] and 13340 
[action by Attorney General to seek injunction of a discharge constituting 
an emergency]. 

(b) Whenever any reference is made in this division to any action that may be 
taken by a regional board, such reference includes such action by its 
executive officer pursuant to powers and duties delegated to him by the 
regional board.” 
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In 1970, the Water Board delegated the powers and duties vested in it by Division 7 of 
the California Water Code to its Executive Officer (Resolution No. 70-11), with the 
exception of those specifically listed in Water Code section 13223(a) and also with the 
exception of any powers and duties that the Board had previously reserved to itself or 
any of its members by formal action. Water Code section 7 in turn authorizes the 
Executive Officer to delegate his/her authority. The authority to further delegate certain 
actions to appropriate managers (e.g., Assistant Executive Officers, Division Chiefs) in 
order to conduct the business of the Board in a timely and efficient manner is especially 
important during my absence either during normal business days or vacations.  In 
addition, delegation to the Assistant Executive Officers to act in my stead in adjudicatory 
enforcement proceedings is necessary where there has been a separation of functions, 
and I am acting as the advisor to the Board. 

Delegation 
A. In order to conduct the business of the Board in a timely and efficient manner, 
unless otherwise expressly prohibited by law, authority to act on my behalf and in my 
name is hereby delegated as specified below: 
 

1. In the event of my absence or unavailability, the Assistant Executive Officers are 
each authorized to act for me and sign on my behalf in all matters, including, but 
not limited to, complaints for Administrative Civil Liability, Cleanup and 
Abatement Orders, directives to submit technical and monitoring reports pursuant 
to Water Code section 13267, and letters taking water quality certification action.  

 
2. In the event that the Assistant Executive Officers are absent or unavailable at a 

time when I am absent or unavailable, then the Division Chiefs are each 
authorized to sign on my behalf for all actions of either a routine or emergency 
nature originating in their respective program areas. 

 
3. The Assistant Executive Officers and Division Chiefs are each authorized to sign 

directives to submit technical and monitoring reports pursuant to Water Code 
section 13267, regardless of my absence of unavailability or, in the case of 
Division Chiefs, the absence or unavailability of the Assistant Executive Officers. 

 
4. For all routine administrative matters (e.g., contract requests, training requests, 

and Requests for Personnel Action), the Board’s Management Services Division 
Chief or the Assistant Executive Officers are each authorized to sign on my 
behalf. 

 



Assistant Executive Officers - 3 - November 23, 2009 
Division Chiefs 
 
 

California Environmental Protection Agency 
 

  Recycled Paper 

5. When acting on my behalf, the person so acting should sign his or her name for 
me as shown: 

 
Sincerely, 

 
 
 

Signature  
                                   for BRUCE H. WOLFE 
    Executive Officer 
 
B. In order to preserve the integrity of separation of functions during an adjudicatory 
enforcement proceeding, the Assistant Executive Officers are, unless otherwise 
expressly prohibited by law, authorized to act in my stead as specified below:   
 

1. The Assistant Executive Officers are each authorized to act my stead in all 
adjudicatory enforcement proceedings where there has been a separation of 
functions, and I am or will act as the advisor to the Board.  Such actions include, 
but are not limited to, the issuance of complaints for Administrative Civil Liability, 
Cleanup and Abatement Orders, and directives to submit technical and 
monitoring reports pursuant to Water Code section 13267. 

 
2. When acting under the delegation set forth in Section B.1. above, the Assistant 

Executive Officer should sign on his or her behalf. 
 
 
cc: Water Board members 
 Phillip Wyels, State Board -OCC 

Dorothy Dickey 
Yuri Won 

 

When an AEO or DC signs for the 
Executive Officer, they will apply their 

own Signature above the Executive 

Officer’s name and also add “for” 
before the Executive Officer’s name 
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       2016 

ii. “Draft Order Dismissing the Administrative Civil Liability Complaint Against 

Byron-Bethany Irrigation District and Dismissing the Draft Cease and Desist 

Order Against the West Side Irrigation District,” State Water Board letter, May 

26, 2016 

 

 

 
 

 

 
 

 
 

 

 
 

 
 

 

 
 

 

 
 

 
 

 

 
 

 
 

 

 
 





 
 
 
 
 
 
 
 
 

 

May 26, 2016 
 

VIA ELECTRONIC MAIL 
 

TO: ATTACHED SERVICE LIST 
 

DRAFT ORDER DISMISSING THE ADMINISTRATIVE CIVIL LIABILITY COMPLAINT  
AGAINST BYRON-BETHANY IRRIGATION DISTRICT AND DISMISSING THE DRAFT CEASE 
AND DESIST ORDER AGAINST THE WEST SIDE IRRIGATION DISTRICT 
 
Enclosed is a draft order in which the State Water Resources Control Board (State Water 
Board) dismisses the administrative civil liability complaint (ACL Complaint), ENF01951, against 
Byron-Bethany Irrigation District (BBID) and dismisses the draft cease and desist order (Draft 
CDO), ENF01949, against The West Side Irrigation District (WSID).   
 
A copy of this letter, the draft order, and written comments received regarding the draft order will 
be posted on the websites dedicated to the above-referenced enforcement hearings: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/index.shtml 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/c
ease_and_desist_hearing.shtml 

 
The State Water Board will consider adopting the draft order at its Board meeting tentatively 
scheduled for Tuesday, June 7, 2016, at the Cal/EPA Headquarters Building at 1001 I Street in 
Sacramento.  The State Water Board will issue a public notice of this meeting at least ten days 
in advance. 
 

All interested persons and parties to the proceeding will have the opportunity to comment on the 
draft order at the State Water Board meeting.  Comments should be limited to the general 
acceptability of the draft order or possible technical corrections.  Parties may not introduce 
evidence at the State Water Board meeting. 
 

Interested persons and parties are encouraged to submit their comments in writing.  In order to 
be fully considered, written comments concerning the draft order must be received by the State 
Water Board by Noon, Friday June 3, 2016. 
 

Written comments are to be addressed and submitted to: 
 

Jeanine Townsend 
Clerk to the Board 

State Water Resources Control Board 
PO Box 100 

Sacramento, CA 95812-0100 
 

You may also submit your comments to Ms. Townsend by fax at (916) 341-5620, by email at 
commentletters@waterboards.ca.gov, or by hand delivery to the following location: 

 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/index.shtml
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/cease_and_desist_hearing.shtml
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/cease_and_desist_hearing.shtml
mailto:commentletters@waterboards.ca.gov
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Jeanine Townsend, Clerk to the Board 
Executive Office 

State Water Resources Control Board 
Cal/EPA Headquarters 

1001 “I” Street, 24th Floor 
Sacramento, CA 

 
Couriers delivering comments must check in with lobby security and have them contact the 
Executive Office on the 24th floor at (916) 341-5600. 

 
Please include the subject line, “COMMENT LETTER – 06/07/16 BOARD MEETING: BBID 
ACL and WSID CDO HEARINGS.”  Any faxed or emailed items must be followed by a mailed 
or delivered hard copy with an original signature. 

 
During the pendency of this proceeding, there shall be no ex parte communications regarding 
substantive or controversial procedural matters within the scope of the proceeding between 
State Water Board members or hearing team members and any of the other participants, 
including members of the prosecution team.  (Gov. Code, §§ 11430.10-11430.80.)   Questions 
regarding non-controversial procedural matters should be directed to Staff Counsel Nicole 
Kuenzi at (916) 322-4142 or by email to Nicole.Kuenzi@waterboards.ca.gov; or Ernie Mona at 
(916) 341-5359 or by email to Ernie.Mona@waterboards.ca.gov (Gov. Code, § 11430.20, subd. 
(b).) 
 
Sincerely, 
 

  
for 
Michael Buckman, Chief 
Hearings Unit 
Division of Water Rights 
 
 
ENCLOSURES: Service List 
   Draft Order 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:Nicole.Kuenzi@waterboards.ca.gov
mailto:Ernie.Mona@waterboards.ca.gov
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SERVICE LIST OF PARTICIPANTS 
THE WEST SIDE IRRIGATION DISTRICT 
CEASE AND DESIST ORDER HEARING 

 (October 8, 2015, Revised 12/18/15, 05/25/16) 
Parties 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 

hearing notice.) 

 
DIVISION OF WATER RIGHTS 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA 95814 
Andrew.Tauriainen@waterboards.ca.gov 

 
THE WEST SIDE IRRIGATION DISTRICT 
Jeanne M. Zolezzi 
Karna Harrigfeld 
Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
kharrigfeld@herumcrabtree.com 
jkrattiger@herumcrabtree.com 

 
STATE WATER CONTRACTORS 
Stephanie Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@swc.org 

 
WESTLANDS WATER DISTRICT 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA  95814 
dohanlon@kmtg.com 
rakroyd@kmtg.com 
 
Philip Williams of Westlands Water District 
pwilliams@westlandswater.org 

 
SOUTH DELTA WATER AGENCY 
John Herrick, Esq. 
Dean Ruiz 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
dean@hprlaw.net 

 

 
CENTRAL DELTA WATER AGENCY 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 

mailto:Andrew.Tauriainen@waterboards.ca.gov
mailto:jzolezzi@herumcrabtree.com
mailto:kharrigfeld@herumcrabtree.com
mailto:jkrattiger@herumcrabtree.com
mailto:smorris@swc.org
mailto:dohanlon@kmtg.com
mailto:rakroyd@kmtg.com
mailto:pwilliams@westlandswater.org
mailto:jherrlaw@aol.com
mailto:dean@hprlaw.net
mailto:jennifer@spalettalaw.com
mailto:ngmplcs@pacbell.net
mailto:dantejr@pacbell.net
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CITY AND COUNTY OF SAN FRANCISCO 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 

 

 
SAN JOAQUIN TRIBUTARIES AUTHORITY 
Valerie Kincaid 
Tim O’Laughlin 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
towater@olaughlinparis.com 
 
(revised 12/18/15) 

 
CALIFORNIA DEPARTMENT OF WATER 
RESOURCES 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 

 

 
BYRON BETHANY IRRIGATION DISTRICT 
Daniel Kelly 
Stuart L. Somach 
Michael E. Vergara 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
ssomach@somachlaw.com 
mvergara@somachlaw.com 

 
(revised 05/25/16) 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:jonathan.knapp@sfgov.org
mailto:vkincaid@olaughlinparis.com
mailto:towater@olaughlinparis.com
mailto:robin.mcginnis@water.ca.gov
mailto:dkelly@somachlaw.com
mailto:ssomach@somachlaw.com
mailto:mvergara@somachlaw.com
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SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(09/02/15; Revised: 09/10/15; Revised 10/06/15; Revised 10/22/15, 12/18/15, 05/25/16) 

PARTIES 
THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 

DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 

hearing notice.) 

 
Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA  95814 
andrew.tauriainen@waterboards.ca.gov 

 
Byron Bethany Irrigation District 
Daniel Kelly 
Stuart L. Somach 
Michael E. Vergara 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
ssomach@somachlaw.com 
mvergara@somachlaw.com 

 
(revised 05/25/16) 

 
Patterson Irrigation District 
Banta-Carbona Irrigation District 
The West Side Irrigation District 
Jeanne M. Zolezzi 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 

 
City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
Robert E. Donlan 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, CA  95816 
(916) 447-2166 
red@eslawfirm.com 

 
Central Delta Water Agency 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
 
Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 

 
California Department of Water Resources 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 

mailto:Andrew.Tauriainen@waterboards.ca.gov
mailto:dkelly@somachlaw.com
mailto:ssomach@somachlaw.com
mailto:mvergara@somachlaw.com
mailto:jzolezzi@herumcrabtree.com
mailto:jonathan.knapp@sfgov.org
mailto:red@eslawfirm.com
mailto:jennifer@spalettalaw.com
mailto:ngmplcs@pacbell.net
mailto:dantejr@pacbell.net
mailto:Robin.mcginnis@water.ca.gov
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Richard Morat 
2821 Berkshire Way 
Sacramento, CA  95864 
rjmorat@gmail.com 

 
San Joaquin Tributaries Authority 
Valerie Kincaid 
Tim O’Laughlin 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 

towater@olaughlinparis.com 
lwood@olaughlinparis.com 

 
(revised 12/18/15) 

 
South Delta Water Agency 
John Herrick, Esq. 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
 
Dean Ruiz, Esq. 
Harris, Perisho & Ruiz, Attorneys at Law 
3439 Brookside Road, Suite 210 
Stockton, CA 95219 
dean@hprlaw.net 

 
State Water Contractors 
Stefani Morris, Attorney 
1121 L Street, Suite 1050 
Sacramento, CA  95814 
smorris@swc.org 

 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

mailto:rjmorat@gmail.com
mailto:vkincaid@olaughlinparis.com
mailto:towater@olaughlinparis.com
mailto:lwood@olaughlinparis.com
mailto:jherrlaw@aol.com
mailto:dean@hprlaw.net
mailto:smorris@swc.org
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HEARING PROCEDURE 
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 

  
NO. [enter complaint number] 

ISSUED TO 
[enter company name] 

[enter facility description]  
[enter location] 

 [enter county] 
 

SCHEDULED FOR [enter hearing date/dates] 
 
PLEASE READ THIS HEARING PROCEDURE CAREFULLY.  FAILURE TO COMPLY 
WITH THE DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY 
RESULT IN THE EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY. 
 
Background 
The Assistant Executive Officer has issued an Administrative Civil Liability (ACL) Complaint 
pursuant to California Water Code Section 13323 against [name] (“Discharger”) alleging that it 
has violated Water Code Section(s) [enter section number(s)] by [describe conduct]. The ACL 
Complaint proposes that administrative civil liability [if applicable, add “(including a mandatory 
minimum penalty)”] in the amount of [enter amount] be imposed as authorized by Water Code 
Section(s) [enter penalty section(s)].   
 
Purpose of Hearing 
The purpose of the hearing is to consider relevant evidence and testimony regarding the ACL 
Complaint. At the hearing, the Water Board will consider whether to issue an administrative civil 
liability order assessing the proposed liability, or a higher or lower amount, or reject the 
proposed liability. An agenda for the meeting will be issued at least ten days before the meeting 
and posted on the Water Board’s web site (www.swrcb.ca.gov/sanfranciscobay/).   
 
Hearing Procedure 
The hearing will be conducted in accordance with this Hearing Procedure.  This Hearing 
Procedure has been pre-approved by the Water Board’s Advisory Team in model format.  A 
copy of the general procedures governing adjudicatory hearings before the Water Board may be 
found at Title 23 of the California Code of Regulations (CCR), Section 648 et seq., and is 
available at http://www.waterboards.ca.gov or upon request.  In accordance with Section 648, 
subdivision (d), any procedure not provided by this Hearing Procedure is deemed waived.  
Except as provided in Section 648 and herein, subdivision (b), Chapter 5 of the Administrative 
Procedures Act (commencing with Section 11500 of the Government Code) does not apply to 
this hearing.    

http://www.swrcb.ca.gov/sanfranciscobay/
http://www.waterboards.ca.gov/
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The procedures and deadlines herein may be amended by the Advisory Team in its discretion.  
Any objections to this Hearing Procedure must be received by the Advisory Team by [DAY 
10 (days refer to number of days after issuance of ACL Complaint; see “Important 
Deadlines” at the end)], or they will be waived.   
 
Hearing Participants 
Participants in this proceeding are designated as either “parties” or “interested persons.”  
Designated parties to the hearing may present evidence and cross-examine witnesses and are 
subject to cross-examination. Interested persons generally may not submit evidence, cross- 
examine witnesses, or be subject to cross-examination, but may present policy statements.   
Policy statements may include comments on any aspect of the proceeding, but may not include 
evidence (e.g., photographs, eye-witness testimony, monitoring data). Both designated parties 
and interested persons may be asked to respond to clarifying questions from the Water Board, 
staff or others, at the discretion of the Water Board. 
 
The following participants are hereby designated as parties in this proceeding: 
 

(1) Water Board Prosecution Team 
 

(2) [Entity name], referred to as the Discharger 
[enter names, email addresses, addresses, and phone numbers of Discharger (and 
attorney if known)] 

 
Requesting Designated Party Status 
Persons who wish to participate in the hearing as a designated party (who have not been 
designated as parties above) must request party status by submitting a request in writing (with 
copies to the existing designated parties) so that it is received by 5 p.m. on [DAY 20] to [insert 
Advisory Team contact information]. The request shall include an explanation of the basis for 
status as a designated party (e.g., how the issues to be addressed in the hearing and the potential 
actions by the Water Board affect the person), the information required of designated parties as 
provided below, and a statement explaining why the party or parties designated above do not 
adequately represent the person’s interest. Any opposition to the request must be received by the 
Advisory Team, the person requesting party status, and all parties by 5 p.m. on [DAY 30]. The 
parties will be notified by 5 p.m. on [DAY 40] in writing whether the request has been granted or 
denied. 
 
Separation of Functions 
To help ensure the fairness and impartiality of this proceeding, the functions of those who will 
act in a prosecutorial role by presenting evidence for consideration by the Water Board 
(Prosecution Team) have been separated from those who will provide advice to the Water Board 
(Advisory Team). Members of the Advisory Team and the Prosecution Team are:  
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Advisory Team: 
[enter names, titles, email addresses, addresses, and phone numbers of Executive Officer, 
attorney, and technical staff (if applicable).  Identify the primary contact for the Advisory 
Team.] 
 
Prosecution Team: 
[enter names, titles, email addresses, addresses, and phone numbers of Assistant Executive 
Officer(s), attorney, and all staff who will be testifying. Identify the primary contact for 
Prosecution Team.  Identify any who will be testifying as an expert.] 

 
Any members of the Advisory Team who normally supervise any members of the Prosecution 
Team are not acting as their supervisors in this proceeding, and vice versa. Members of the 
Prosecution Team may have acted as advisors to the Water Board in other, unrelated matters, but 
they are not advising the Water Board in this proceeding. Members of the Prosecution Team 
have not had any ex parte communications with the members of the Water Board or the Advisory 
Team regarding this proceeding.   
 
Ex Parte Communications 
The designated parties and interested persons are forbidden from engaging in ex parte 
communications regarding this matter with members of the Advisory Team or members of the 
Water Board. An ex parte contact is any written or verbal communication pertaining to the 
investigation, preparation or prosecution of the ACL Complaint between a member of a 
designated party or interested person on the one hand, and a Water Board member or an 
Advisory Team member on the other hand, unless the communication is copied to all other 
designated parties (if written) or made in a manner open to all other designated parties (if 
verbal).  Communications regarding non-controversial procedural matters are not ex parte 
contacts and are not restricted. Communications among one or more designated parties and 
interested persons themselves are not ex parte contacts.   
 
Hearing Time Limits 
To ensure that all participants have an opportunity to participate in the hearing, the following 
time limits shall apply: each designated party shall have a combined 30 minutes to present 
evidence, cross-examine witnesses (if warranted), and provide a closing statement; and each 
interested person shall have three minutes to present a non-evidentiary policy statement. 
Participants with similar interests or comments are requested to make joint presentations, and 
participants are requested to avoid redundant comments. Participants who would like additional 
time must submit their request to the Advisory Team so that it is received no later than [insert 
date that is 15 days prior to scheduled Water Board hearing]. Additional time may be provided at 
the discretion of the Advisory Team (prior to the hearing) or the Water Board Chair (at the 
hearing) upon a showing that additional time is necessary. 
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Submission of Evidence and Policy Statements 
The following information must be submitted in advance of the hearing:  

1. All evidence (other than witness testimony to be presented orally at the hearing) that the 
designated party would like the Water Board to consider.  Evidence and exhibits already 
in the public files of the Water Board may be submitted by reference as long as the 
exhibits and their location are clearly identified in accordance with Title 23, CCR, 
Section 648.3. 

2. All legal and technical arguments or analysis. 
3. The name of designated party members, title and/or role, and contact information (email 

addresses, addresses, and phone numbers).  
4. The name of each witness, if any, whom the designated party intends to call at the 

hearing, the subject of each witness’ proposed testimony, and the qualifications of each 
expert witness. 

5. (Discharger only)  If the Discharger intends to argue an inability to pay the civil liability 
proposed in the Complaint (or an increased or decreased amount as may be imposed by 
the Water Board), the Discharger should submit supporting evidence as set forth in the 
“ACL Fact Sheet” under “Factors that must be considered by the Board.” 

 
Designated parties shall submit one hard copy of their information and one electronic copy of the 
information to [insert Advisory Team contact information] so that they are received by 5 p.m. on 
[DAY 30]. The Prosecution Team shall include all applicable information listed above with the 
complaint.   
 
The Prosecution Team may submit information that rebuts the information previously submitted 
by other designated parties by submitting one hard copy of their rebuttal information and one 
electronic copy of the information to [insert Advisory Team contact information] so that they are 
received by 5 p.m. on [insert date that is 30 days prior to scheduled Water Board hearing].   
 
The Discharger may submit information that rebuts the rebuttal information submitted by the 
Prosecution Team by submitting one hard copy of the rebuttal information and one electronic 
copy of the information to [insert name of primary Advisory Team contact] so that they are 
received by 5 p.m. on [insert date that is 20 days prior to scheduled Water Board hearing]. 
 
Rebuttal information shall be limited to the scope of the information previously submitted by the 
other designated parties. Rebuttal information that is not responsive to information previously 
submitted by other designated parties may be excluded. 
 
In addition to the foregoing, each designated party shall submit (1) one copy of the above 
information to each of the other designated parties so that it is received by 5 p.m. on the 
deadlines specified above.  
 
Interested persons who would like to submit written non-evidentiary policy statements are 
encouraged to submit them to the Advisory Team to [insert Advisory Team contact information] 
so that they are received by 5 p.m. on [DAY 30]. Interested persons do not need to submit 
written non-evidentiary policy statements in order to speak at the hearing. 
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In accordance with Title 23, CCR, Section 648.4, the Water Board endeavors to avoid surprise 
testimony or evidence.  Absent a showing of good cause and lack of prejudice to the parties, the 
Water Board may exclude evidence and testimony that is not submitted in accordance with this 
Hearing Procedure. Excluded evidence and testimony will not be considered by the Water Board 
and will not be included in the administrative record for this proceeding. PowerPoint and other 
visual presentations may be used at the hearing, but their content may not exceed the scope of 
other submitted written material. A copy of such material intended to be presented at the hearing 
must be submitted to the Advisory Team at or before the hearing for inclusion in the 
administrative record. Additionally, any witness who has submitted written testimony for the 
hearing shall appear at the hearing and affirm that the written testimony is true and correct, and 
shall be available for cross-examination.   
 
Request for Pre-hearing Conference 
A designated party may request that a pre-hearing conference be held before the hearing in 
accordance with Water Code Section 13228.15.  A pre-hearing conference may address any of 
the matters described in subdivision (b) of Government Code Section 11511.5. Requests must 
contain a description of the issues proposed to be discussed during that conference, and must be 
submitted to the Advisory Team, with a copy to all other designated parties, as early as 
practicable. 
 
Evidentiary Objections 
Any designated party objecting to written evidence or exhibits submitted by another designated 
party must submit a written objection to the Advisory Team and all other designated parties so 
that it is received by 5 p.m. on [insert date that is 15 days prior to scheduled Water Board 
hearing]. The Advisory Team will notify the parties about further action to be taken on such 
objections and when that action will be taken. 
 
Evidentiary Documents and File 
The ACL Complaint and related evidentiary documents are on file and may be inspected or 
copied at the Water Board’s office.  This file shall be considered part of the official 
administrative record for this hearing. Other submittals received for this proceeding will be 
added to this file and will become a part of the administrative record absent a contrary ruling by 
the Water Board Chair.  Many of these documents are also posted on the Water Board’s web site. 
Although the web page is updated regularly, to assure access to the latest information, you may 
contact [assigned Prosecution Team member]. 
 
Questions 
Questions concerning this proceeding may be addressed to [assigned Advisory Team member]. 
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IMPORTANT DEADLINES 
 
(Note: the Water Board is required to provide a hearing within 90 days of issuance of the ACL 
Complaint (Water Code Section 13323). The Advisory Team will generally adhere to this 
schedule unless the Discharger waives that requirement.) 
 
DAY 1 Prosecution Team issues ACL Complaint to Discharger. 

 
DAY 10 Deadline for objections, if any, to this Hearing Procedure. 
 
DAY 20 Deadline for requests for designated party status. 
 
DAY 30 Deadline for oppositions to requests for designated party status. 
 
DAY 30 Discharger’s deadline for waiving right to hearing within 90 days. 
 
DAY 30 Discharger’s deadline for all information required under “Submission of Evidence 

and Policy Statements.” 
 
DAY 30 Interested persons deadline for submission of written non-evidentiary policy 

statements. 
 
DAY 40 Advisory Team issues decision on requests for designated party status, if any. 
 
DAY 45 Remaining designated parties’ deadline for all information required under 

“Submission of Evidence and Policy Statements.” 
 
30 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 

 Prosecution Team deadline for information that rebuts information previously 
submitted by other designated parties. 

 
20 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 

Designated parties’ deadline for information that rebuts information previously 
submitted by other designated parties. 

 
15 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 

Deadline for any designated party to submit an objection to written evidence or 
exhibits submitted by another designated party.  

 
 
 
[signature]            
[Name]       Date 
[Title] 
Prosecution Team 
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STATE OF CALIFORNIA 
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN FRANCISCO BAY REGION 
 

STAFF SUMMARY REPORT (Brian Thompson) 
MEETING DATE: June 10, 2009 

 
ITEM:    7 
 
SUBJECT:  Enforcement – Information Item on Standard Hearing Procedures for                         

Administrative Civil Liability Cases 
 
DISCUSSION:  As part the Board’s enforcement of the Water Code via administrative 

civil liability (ACL) complaints, and our efforts to improve fair and 
consistent treatment of all dischargers, the Executive Officer, as head 
of the Board’s Advisory Team, has endorsed use of the following 
documents in our ACL proceedings. This item informs the Board of 
our plan to implement the use of these documents.   

• Standard Hearing Procedure (Appendix A):                               
This document is very similar in scope to the hearing procedures 
that we have recently been issuing with ACL complaints. It 
includes procedures for ACL compliant hearings, submittal 
deadlines, and a discussion of the roles of prosecution and advisory 
staff.  

• ACL Fact Sheet (Appendix B):                                                    
The ACL Fact Sheet, which is referenced in the Standard Hearing 
Procedure, is intended to better educate recipients of ACL 
complaints about the ACL hearing process.   

These documents are based on model templates that were developed 
by the State Board’s Office of Enforcement through collaboration with 
the State Board’s Office of Chief Counsel and input from staff at all 
Regional Water Boards. There are either no differences or minor 
changes between the model templates and the attached documents, 
with the exception of some moderate changes to the Submission of 
Evidence and Policy Statements section of the Standard Hearing 
Procedure.  We revised this section to have a more structured process 
and defined schedule for evidence submittals and rebuttals prior to an 
ACL complaint hearing.   

APPENDICES:  A. Standard Hearing Procedure 
   B. ACL Fact Sheet  
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California Regional Water Quality Control Board 
San Francisco Bay Region Linda S. Adams  

 Secretary for 
Environmental 

Protection 

Arnold Schwarzenegger 
Governor Internet Address:  http://www.waterboards.ca.gov/sanfranciscobay 

1515 Clay Street, Suite 1400, Oakland, California 94612 
Phone (510) 622-2300  FAX (510) 622-2460 

 
 
 

AGENDA 
 

Wednesday, June 10, 2009  
9:00 a.m. 

 
Elihu M. Harris Building 
First Floor Auditorium 

1515 Clay Street 
Oakland, CA 94612 

 
 
Approximate Time1    

9:00 a.m. 1. Roll Call and Introductions 
 

2. Public Forum  
 
  Any person may address the Water Board regarding a matter within the Board’s 

jurisdiction that is not related to an item on this Meeting agenda.  Comments will 
generally be limited to three minutes, unless otherwise directed by the Chair.  
Comments regarding matters that are scheduled for a future Meeting will generally be 
prohibited.  The public is encouraged to visit the Board’s website 
[http://www.waterboards.ca.gov/sanfranciscobay/public_notices/public_notice.shtml] or 
contact Board staff to determine whether a matter has been scheduled for a future 
Meeting.     

 
 3.  Minutes of the February 11, 2009 Board Meeting  
       
 4.  Chairman’s, Board Members’, and Executive Officer’s Reports  
   

 5.  Consideration of Uncontested Item (See Notes)  
  

 *A. Union Pacific Railroad Company, for the property located at 
Southern Pacific Rail Spur, Ravenswood Industrial Area,  

    East Palo Alto, San Mateo County – Rescission of Site Cleanup 
Requirements [Mark Johnson 622-2493, mjohnson@waterboards.ca.gov]  

 
     Staff Summary Report 
 

                                                           

 
Preserving, enhancing, and restoring the Bay Region’s waters for over 55 years 

1
  The “approximate time” indicated is an estimate of when the agenda item is expected to be considered 

by the Board.  The Board will follow these times as closely as possible.  However, the estimates are provided for 
convenience and are not legally binding on the Board.   

mailto:mjohnson@waterboards.ca.gov
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     ENFORCEMENT  
 
     Administrative Civil Liability Order 
     

 6.  Miller Dismantler, Oakland, Alameda County – Hearing to Consider 
Administrative Civil Liability for Late Submittal of Annual Monitoring 
Report Required Under the Statewide NPDES General Permit for 
Discharges of Storm Water Associated with Industrial Activity  

     [Laurent Meillier 622-3277, lmeillier@waterboards.ca.gov]  
 
      Staff Summary Report 
  
 

    OTHER BUSINESS  
 
 7.  Enforcement – Information Item on Standard Hearing Procedures for 

Administrative Civil Liability Cases 
    [Brian Thompson 622-2422, brthompson@waterboards.ca.gov]  
 
      Staff Summary Report 
      Standard Hearing Procedure 
      ACL Fact Sheet 
 
 

8. The San Jose/Santa Clara Water Pollution Control Plant Master Plan – 
Status Report [Bruce Wolfe 622-2314, bwolfe@waterboards.ca.gov] 

 
     Staff Summary Report 
   
     

 9.  The Role of Local Governments’ Waste Ordinances and Regulations 
in Water Quality Protection – Status Report  

    [Bruce Wolfe 622-2314, bwolfe@waterboards.ca.gov]  
 
      Staff Summary Report 
 
             

 10. Correspondence 
 

 11. Closed Session – Personnel  
11:30 – 12:30 p.m.    The Board may meet in closed session to discuss personnel matters.  

[Authority:  Government Code Section 11126(a).]  
 

   12.  Closed Session – Litigation   
      The Board may meet in closed session to discuss whether to initiate 

litigation. [Authority:  Government Code Sections 11126(e)(1) and  
      11126(2)(B)-(C).]   
 

   13. Closed Session – Deliberation  

mailto:lmeillier@waterboards.ca.gov
mailto:brthompson@waterboards.ca.gov
mailto:bwolfe@waterboards.ca.gov
mailto:bwolfe@waterboards.ca.gov
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      The Board may meet in closed session to consider evidence received in 
an adjudicatory hearing and deliberate on a decision to be reached based 
on that evidence. [Authority:  Government Code Section 11126(c)(3).] 

 

   14.  Adjournment to the next Board meeting – July 8, 2009  
 



 NOTES ON WATER BOARD AGENDA 

 

Agenda Annotations – *Uncontested item, 
expected to be routine and non-controversial. 
Recommended action will be taken at the 
beginning of the meeting without discussion. 
Any interested party, Board member or the 
Executive Officer may request that an item 
be removed from the Consideration of 
Uncontested Items, and it will be taken up in 
the order indicated by the agenda. 

Availability of Agenda Items –Tentative 
orders and their accompanying materials are 
available one week before the meeting at 
www.waterboards.ca.gov/sanfranciscobay.  
Copies of agenda items may be obtained at 
the Board's office after 9 a.m. on the 
Thursday preceding the Board meeting from 
the staff member indicated on the agenda.    

Conduct of Board Meetings – Items may 
not be considered in numerical order. Board 
meetings are accessible to people with 
disabilities. Individuals who require special 
accommodations should contact the 
Executive Assistant at 622-2399 at least 5 
working days before the meeting. TTY users 
may contact the California Relay Service at 
800-735-2929 or voice line at 800-735-2922.  

Anyone intending to make a presentation 
using slides, overheads, computer graphics, 
or other media must coordinate with the staff 
member for the agenda item in advance of 
the meeting. Presentation materials must be 
consistent with and not extend beyond the 
scope of oral testimony. Power point slides 
will not be made part of the record unless 
the Board views them during its meeting. All 
those addressing the Board should identify 
themselves for the record.  Additional 
information on making presentations to the 
Board is available at 
www.swrcb.ca.gov/sanfranciscobay/public_n
otices/public_notice.shtml  

At any time during the regular session, the 
Board may adjourn to a closed session to 
consider litigation, personnel matters, or to 
deliberate on a decision to be reached based 
on evidence introduced in a hearing. [Gov-
ernment Code section 11126(a), (d) and (q)] 

Administrative Civil Liabilities and 
Mandatory Minimum Penalties – A 
discharger may waive the right to a hearing 
on an agenda item for an ACL or MMP. If 
there is a waiver, no hearing will be held 
unless new, substantial information is made 
available that was not considered during the 
public comment period.    
Petition of Board Actions – Any person 
adversely affected by a Water Board action 
may petition the State Water Resources 
Control Board for review of that action.  
Pursuant to section 2050(c) of Title 23 of the 
California Code of Regulations, such a 
petition shall be limited to substantive issues 
or objections that were raised before the 
Water Board at the Board meeting or in 
timely submitted written correspondence 
delivered to the Water Board. A petition must 
be received by the State Board within 30 
days of Water Board action. Copies of the 
law and regulations applicable to filing 
petitions for review will be provided upon 
request. See Title 23 of the California Code 
of Regulations, sections 2050 – 2068. 

Contributions to Board Members – All 
persons who actively support or oppose the 
adoption of waste discharge requirements or 
an NPDES permit before the Board must 
submit a statement to the Board disclosing 
any contribution of $250 or more to be used 
in a State, federal, or local election, made by 
the action supporter or opponent or his or 
her agent, to any Board member within the 
past 12 months.  

All permit applicants and all persons who 
actively support or oppose adoption of waste 
discharge requirements or an NPDES permit 
pending before the Board are prohibited from 
making a contribution of $250 or more to any 
Board member for 3 months following a 
Board decision on a permit application. 

Water Quality Certification – To obtain 
information regarding pending Section 401 
Water Quality Certification applications, call 
622-2300.        (Rev. 7-08) 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD - San Francisco Bay Region
1515 Clay Street, Suite 1400, Oakland, CA  94612 • (510) 622-2300  • Fax (510) 622-2460 

Internet Address:  http://www.waterboards.ca.gov/sanfranciscobay 
 

 Water Board Members 
 

Name     City of Residence   Appointment Category 
 
John Muller, Chair   Half Moon Bay   Irrigated Agriculture  
Terry F. Young, Vice Chair  Oakland    Recreation, Fish & Wildlife  
Shalom Eliahu    Lafayette    Water Supply 
James McGrath    Berkeley    Water Quality   
Steven M. Moore   Sausalito      Industrial Water Use  
William E. Peacock   Redwood City     Undesignated (Public)  
Rameshwar Singh   San José    Water Quality  
Vacancy         Municipal Government   
Vacancy         County Government  

 
Water Board Staff 

 
Executive Officer   Assistant Executive Officers  Counsel to the Board 
Bruce H. Wolfe    Thomas Mumley   Dorothy Dickey   
     Dyan Whyte    Yuri Won 
 
Executive Assistant   Management Services Division  Communications Coordinator 
Mary E. Tryon    Anna Torres, Chief   Sandia Potter 
 
Planning and TMDL   Watershed Management  Groundwater Protection/ 
Division    Division    Waste Containment Division  
Wilfried Bruhns, Chief   Shin-Roei Lee, Chief   Terry Seward, Acting Chief  
Naomi Feger, Section Leader  Dale C. Bowyer, Section Leader  Terry Seward, Section Leader 

James Ponton, Section Leader  William Hurley, Section Leader  John E. Kaiser, Section Leader  

Susan Gladstone, Section Leader  Christine Boschen, Section Leader Alec Naugle, Section Leader 
           Keith Lichten, Section Leader 
 
Permits Division    Toxics Cleanup Division   
Lila Tang, Chief    Stephen Hill, Chief     
Bill Johnson, Section Leader  John D. Wolfenden, Section Leader   
Gina Kathuria, Section Leader   Anders G. Lundgren, Section Leader    
     Chuck Headlee, Section Leader     
     Mary Rose Cassa, Section Leader 

      
The primary responsibility of the Water Board is to protect and enhance the quality of regional surface water an
groundwater for beneficial uses.  This duty is carried out by formulating, adopting, and implementing water quality pla
for specific water bodies, by prescribing and enforcing requirements on waste dischargers, and by requiring cleanup 
water contamination and pollution.  Specific responsibilities and procedures of the Board are outlined in the  
Porter-Cologne Water Quality Control Act.   
 
Meetings of the Water Board normally are held on the second Wednesday of each month in the Elihu M. Harris Sta
Office Building, First Floor Auditorium, 1515 Clay Street, Oakland.  They are scheduled to begin at 9:00 a.m. 
 
The purpose of the meetings is to provide the Board with an opportunity to receive testimony and information fro
concerned and affected parties and to make decisions after considering the evidence presented.  A public forum is he
at the beginning of each general meeting where persons may speak on matters within the Board’s jurisdiction that a
not specific agenda items.  The Board welcomes information on pertinent problems, but comments at the meetin
should be brief and directed to specifics of the case to enable the Board to take appropriate action.  Written commen
must be received prior to the Board meeting by the date indicated by staff.  Verbal testimony made at the Board meetin
should only summarize the written material.   
 
Tape recordings are made of each Board meeting and these tapes are retained in the Board’s office for two years.  
Anyone desiring copies of these tapes may, at their own expense, arrange to have duplicate tapes made by contacting 
the Executive Assistant at (510) 622-2399.  A copy of the written transcript may be obtained by calling  
California Reporting, LLC at (415) 457-4417.                                  
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
San Francisco Bay Region 

 
Summary of Board Actions Taken at the Regular Meeting 

 

May 13, 2009 
 
 
Waste Discharge Requirements  
 
Adopted Order No. R2-2009-0044 Amendment of Waste Discharge Requirements  

Order No. 01-036 for Santa Clara Valley  
Water District, U.S. Army Corps of Engineers, and 
City of San José, Guadalupe River Flood Control 
Project, Santa Clara County  
 

NPDES Permit  
 
Public Hearing  Held Hearing to Receive Testimony on  

Revised Tentative Order for Municipal Regional 
Stormwater NPDES Permit – Municipalities and 
Flood Management Agencies in Alameda County,  
Contra Costa County, San Mateo County,  
Santa Clara County, and the Cities of Fairfield, 
Suisun City, and Vallejo in Solano County  

 
Minutes  

 
Adopted Minutes Adoption of Minutes as Submitted for  

January 14, 2009 Board Meeting  
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vi. “ACL Complaint R2-2016-1008 and Tentative Cleanup and Abatement Order 

(CAO) for John D. Sweeney and Point Buckler Club, LLC” letter from Dyan 

Whyte to Marnie Ajello, May 25, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 
 

 

TO: Marnie Ajello, Staff Counsel 
Advisory Team 
 
 

FROM: Dyan Whyte, Assistant Executive Officer 
Prosecution Team Lead 
 

DATE: May 25, 2016 
 

SUBJECT: ACL Complaint R2-2016-1008 and Tentative Cleanup and Abatement Order 
(CAO) for John D. Sweeney and Point Buckler Club, LLC 

 
In response to Mr. Lawrence S. Bazel’s May 22, 2016, letter, the Prosecution Team respectfully 
requests the hearing remain scheduled for August 10, 2016, before the San Francisco Bay 
Regional Water Quality Control Board (Water Board).  The Prosecution Team opposes 
additional delays because of the ongoing harm to the tidal marsh on Point Buckler Island and 
the surrounding aquatic ecosystem. Furthermore, the Dischargers have a history of delaying 
restoration and continuing unauthorized activities after requests to stop work, and will have 
sufficient time to prepare for settlement discussions and a hearing as described in the Hearing 
Procedures and Water Code section 13323. 
 
Continuing Detrimental Impacts Must Be Addressed.1 
 
The discharge of fill into 3.23 acres of waters of the State and United States, and resultant 
ongoing degradation of 27.18 acres of tidal marsh habitat is significantly, continuously, and 
potentially permanently impacting Suisun Marsh and surrounding water quality beneficial uses.  
The presence of fill in the tidal marsh continues to impact wetland habitat on Point Buckler 
Island (the Site) by blocking tidal connectivity with interior channels and cutting off overland 
tidal flows.  The unauthorized fill is causing a long-term restriction on fish spawning and fish 
migration and is harming beneficial uses for rare and endangered species and estuarine habitat.  
The fill continues to prevent young salmonids from accessing feeding grounds, expose young 
salmonids to higher risk of predation, prevent export of food material that could support the 
                                              
1
 This is an extremely truncated harm to beneficial uses discussion designed to emphasize the urgent need to repair 

and restore conditions to support tidal marsh beneficial uses at the Site.  The full analyses are contained in the 

Tentative CAO and the Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction Since 
1985 report prepared by Siegel Environmental, San Rafael, CA, published by San Francisco Bay Regional Water 

Quality Control Board, Oakland, CA. May 12, 2016.  The report is available here: 

http://w w w.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&%20Technical%20

Reports/New /May_12,_2016,_Point_Buckler_Technical.pdf 

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&%20Technical%20Reports/New/May_12,_2016,_Point_Buckler_Technical.pdf
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler/Plans%20&%20Technical%20Reports/New/May_12,_2016,_Point_Buckler_Technical.pdf
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survival of the threatened Delta smelt, and prevent longfin smelt from accessing spawning 
grounds.  Without restoration of tidal circulation, the continued draining and drying out of the 
Site’s interior tidal marsh will continue to contribute to the mass dieback of native tidal marsh 
vegetation and widespread colonization of noxious, invasive vegetation.   
 
As long as the unauthorized fill, which the discharger used to construct a perimeter levee 
around the Point Buckler Island, prevents tidal action, the destruction of tidal marsh will 
continue.  The direct burial of tidal marsh by fill and on-going drainage of tidal marsh habitat 
has resulted in significant impacts, including some which may be irreversible.  It is imperative to 
repair and restore the Site as quickly as possible to prevent as much permanent damage to the 
ecosystem as possible. Delaying the hearing date will impair the ability to restore the tidal 
marsh.   
 

Photographs which show the degraded tidal marsh and drained wetlands at Point Buckler Island 

  
May 28, 2003 

Photograph of Point Buckler Island taken from a 
tidal channel before it was purchased by Mr. 

Sweeney.   

March 2, 2016 
Photograph of Point Buckler Island taken inboard 
of a new perimeter levee during a search warrant 

inspection.      
 
Despite knowing of the detrimental impacts to the Site, the Dischargers have not submitted 
additional information or plans for any amount of restoration.  None of the ongoing litigation or 
administrative actions has prevented the Dischargers from restoring the Site, attempting to 
even partially restore the Site, to implement temporary, short-term remedial measures, or to 
even perform the topographic survey and wetlands delineation the Dischargers and the 
Prosecution Team agreed were needed.  
  
The increase in harm to beneficial uses from continued violation is reflected in Exhibit A to the 
Complaint, which counts each day of violation until the hearing date.  If the hearing is 
continued to December, as requested by Mr. Bazel, the Prosecution Team will recommend that 
four more months of violation be added to the penalty calculation.   
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The Dischargers Will Have Sufficient Notice and Time Before the Hearing. 
 
The Dischargers have had sufficient notice of the issues prior to the issuance of the ACL 
Complaint and Tentative CAO.  The Water Code requires a maximum of 90 days from issuance 
to hearing, absent any waiver (Wat. Code § 13323(b)).  It is standard procedure to hold these 
administrative hearings within the 90 days, as demonstrated by the model hearing template 
and related documents provided by Ms. Lori Okun, Assistant Chief Counsel, via e-mail to Mr. 
Bazel on May 23, 2016.  These standard procedures are in place to avoid any due process 
concerns.  There are no unusual or significant facts in this matter to justify delaying the hearing 
to December 2016 or later, other than convenience to the Dischargers.    
 
The hearing is scheduled more than a year after the initial Notice of Violation (NOV) was issued 
on July 28, 2015, in which Mr. Sweeney and Point Buckler Club, LLC (the Dischargers) were 
notified in writing that activities at the Site were unauthorized, in violation of federal and State 
law, and resulted in the diking off and filling of tidal marsh areas and the removal of crucial tidal 
flow to the interior of Point Buckler Island.  The NOV informed the Dischargers that the Water 
Board intended to require the Dischargers to correct and mitigate these actions and that this 
work may require the expertise of qualified professionals.  The Dischargers have been on notice 
for ten months now that Water Board staff considers tidal circulation and restoration of the Site 
crucial to protection of beneficial uses.  The Water Board’s Executive Officer originally issued a 
CAO (R2-2015-0038) on September 11, 2015 concerning these activities.  The Prosecution Team 
recommended rescinding and the Executive Officer rescinded CAO to address due process 
concerns (rescinded January 5, 2016); however, the substantive issues concerning illegal fill and 
the need for restoration are the same issues in both CAOs.  The Dischargers have had ample 
notice of those issues to prepare a response for the August hearing date. 
 
The Prosecution Team notified the Dischargers on April 8, 2016, that their recent inspection of 
the Island confirmed that the violations alleged in the NOV still exist and noted that they were 
targeting a hearing date of August 10, 2016, to present the Water Board with a cleanup and 
abatement Order. On April 29, 2016, Mr. Bazel noted in an email, “Also thank you for picking a 
date for the hearing on the cleanup and abatement order that fits with my schedule.” On April 
19, 2016, the Prosecution Team provided the Dischargers with its March 2, 2016, inspection 
report identifying staff’s water quality findings.  On April 29, 2016, the Prosecution Team 
provided the Dischargers with advance copies of the results of the topographic survey and 
analysis of marsh plain and levee elevations2.  On May 12, 2016, the Prosecution Team 
provided the Dischargers with their Experts’ Report.  On May 17, 2016, the Prosecution Team 
issued the Complaint and Tentative CAO.   
 

                                              
2
 Water Board. 2016. Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction Since 

1985.  Prepared by Siegel Environmental, supra, Appendices E and F.  
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The Dischargers have participated in two site inspections with Water Board staff and other 
agencies.  They have submitted their own report that acknowledges filling waters of the State.   
They had their own retained experts on Site during the March 2, 2016, inspection.  They have 
already made a Public Records Act and received all responsive, non-privileged documents 
concerning the Site.  Given the expertise available to the Dischargers – for at least several 
months –there is no reason they cannot prepare a response to the proposed Complaint and 
CAO.  The Prosecution Team has worked diligently to provide all technical reports to the 
Dischargers as quickly as possible and did not wait until its proposed orders were formally 
issued. While the Experts’ Report is long, the bulk of the report consists of historical photos and 
graphical representations of data. For the Dischargers to claim additional time is now needed to 
review the report is unmerited.   
 
The Dischargers Have a History of Causing Delays 
 
The original CAO required a technical report on November 1, 2015.  Water Board staff granted a 
request for a 60-day extension of the CAO deadline for a technical report (originally due 
November 1, 2015).  The Dischargers agreed to provide a topographical survey and wetland 
delineation during a meeting on November 20, 2015, which was memorialized in a letter to Mr. 
Bazel on December 9 requesting topographical survey, a forensic wetland delineation, and a 
description of historic, present, and future activities at the Site by February 15, 2016.3  Despite 
the cooperation of the Water Board staff in granting an extension, and willingness of Water 
Board Staff to meet, the only thing the Dischargers filed was a motion for an injunction in 
Solano Superior Court to void the deadline for the report.  The Dischargers have never 
produced any of the promised reports. 
   
The Prosecution Team again faced delays in attempting to access the Site to perform surveys 
the Dischargers agreed to perform but never completed.  After numerous requests for access, 
and despite demonstrating the need for a timely response (to observe the site during high tide 
and prior to spring vegetation growth), the Prosecution Team had to obtain and execute an 
inspection warrant to collect the data and information necessary to understand conditions at 
the Site.  The Dischargers’ track record in scheduling and then cancelling meetings to discuss 
Site conditions is similarly dismal.  
 
The Dischargers’ intent to delay any Water Board action is evident through their litigation 
tactics.  On December 24, 2015, after obtaining an extension for a technical report, the 
Dischargers petitioned and requested a temporary stay of the deadline for the technical report 
in CAO R2-2015-0038.  After the Water Board’s Executive Officer rescinded CAO R2-2015-0038, 
the Dischargers both refused to withdraw the complaint and filed a motion for a preliminary 
injunction asking that the court prohibit the Water Board from issuing any CAO concerning the 
Site.  To further illustrate the delay tactics, even though the initial CAO was rescinded 
(eliminating the substantive basis for the lawsuit), the Dischargers filed an amended complaint 

                                              
3
 See paragraphs F. 29-32 in the Complaint for further discussion. 



Ms. Marnie Ajello - 5 - May 25, 2016 
 
 

two days before the answer to the Water Board’s demurrer was due, delaying resolution of the 
case for another two months. 4  Those are the same court dates Mr. Bazel now cites in his letter 
to you as reason to delay the Water Board hearing.5   
 
The existence of the litigation has no bearing on whether the Water Board can or should act.  If 
the Court believes that the Dischargers have a case – even in the absence of the underlying CAO 
that prompted the litigation – the Court will so find in the hearing on the demurrer, and the 
litigation would then proceed on a separate track from this action before the Water Board.  If 
the Dischargers can persuade the Court that the Water Board should not exercise its plenary 
power to issue a new CAO, then the Court’s ruling will provide instruction on what will happen 
to the CAO or ACL, should the Water Board issue one or both at the August hearing.  The fact 
that there is on-going litigation is not a reason to delay a hearing on this matter before the 
Water Board. 
 
Conclusion 
 
In light of the continuing harmful impacts to the tidal marsh on the Site, and the Dischargers’ 
apparent disinterest in restoring any aspect of the Site and history of causing delays, the 
Prosecution Team requests that the Advisory Team, on behalf of the Water Board, retain the 
August 10, 2016, hearing date. Given the long lead-time and expertise available to the 
Dischargers, as well as the fact that the Dischargers already have the majority of the 
Prosecution Team’s evidence, 6 there is no need to continue the hearing date.   
 
The Prosecution Team and the Dischargers are presently scheduled to meet again on June 9, 
2016.  The Prosecution Team fully intends to work in good faith with the Dischargers in 
discussing a reasonable resolution for conditions at the Site, and to continue to meet and 
confer.  In view of the history of due process concerns, the Prosecution Team recommends that 
the matters proceed to hearing –if only to present a settlement agreement for the Water 
Board’s consideration.  There is no reason to delay the hearing to allow this and potentially 
other meetings to occur.  
 
 
Cc:  Lawrence S. Bazel 
 John D. Sweeney 
 Water Board Advisory Team 
 Interested Parties 
 
                                              
4
 The Prosecution Team w ill provide any of these documents or any other referenced material to the Advisory Team, 

upon request, prior to its July 1, 2016 evidence submission. 

5
 The Dischargers are also seeking a stay in court for Cease and Desist Order No. ECD2016.01 issued by the San 

Francisco Bay Conservation and Development Commission (BCDC) on April 22, 2016. 

6
 Id.; other relevant documents are available here: 

http://w w w.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler.shtml  

http://www.waterboards.ca.gov/sanfranciscobay/water_issues/hot_topics/PointBuckler.shtml
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vii. “Administrative Civil Liability Complaint No. R2-2016-1008 for Unauthorized 

Discharge of Fill and Failure to Obtain a Water Quality Certification, Point 

Buckler Island, Suisun Marsh, Solano County; Tentative Cleanup and 

Abatement Order,” transmittal letter to John D. Sweeney and Point Buckler 

Club, LLC, May 17, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 

 

        May 17, 2016    

        Place ID 816826 (BMM) 

Certified Mail: 7015 3010 0000 1554 5328 (Sweeney) 

  7015 3010 0000 1554 5311 (Point Buckler Club, LLC)   

Return Receipt Requested 

 

John D. Sweeney 

171 Sandpiper Drive 

Pittsburg, CA 94565 

Also sent via email: john@spinnerisland.com  

Point Buckler Club, LLC 

Attn: Lawrence S. Bazel 

155 Sansome Street 

San Francisco, CA 94104 

Also sent via email: lbazel@briscoelaw.net 

 

Subject:   Administrative Civil Liability Complaint No. R2-2016-1008 for Unauthorized 

Discharge of Fill and Failure to Obtain a Water Quality Certification, Point 

Bucker Island, Suisun Marsh, Solano County; Tentative Cleanup and 

Abatement Order 

 

Dear John D. Sweeney:  

 

Complaint No R2-2016-1008 (Complaint) enclosed with this letter issues an administrative civil 

liability (ACL) against John D. Sweeney and Point Buckler Club, LLC (Dischargers) in the 

amount of $4,600,000. This liability is based on allegations that the Dischargers violated the San 

Francisco Bay Basin Water Quality Control Plan Discharge Prohibition No. 9 and Clean Water 

Act section 301 for unauthorized discharge of fill to waters of the State and United States and 

Clean Water Act section 401, for failure to obtain a Water Quality Certification.   

 

In addition, a Tentative Cleanup and Abatement Order (CAO) is enclosed, requiring the 

Dischargers to abate the effects on beneficial uses resulting from unauthorized activities.  The 

CAO is being provided in draft form, and the Dischargers and designated or interested parties 

may provide comments to the proposed draft until June 16, 2016. Written comments submitted 

after this date may not be considered by the Regional Water Board. Pursuant to Title 23 of the 

California Code of Regulations, section 2050(c), any party who challenges the Regional Water 

Board’s action on this matter through a petition to the State Water Board pursuant to Water Code 

section 13320 will be limited to raising only those substantive issues or objections that were 

raised before the Regional Water Board at the public meeting or in timely written 

correspondence submitted to the Regional Water Board as described above. The enclosed 

Hearing Procedures, which will govern both the ACL and CAO, provide more information about 

the administrative process, although it is briefly summarized below.     

 

The Dischargers can respond to the Complaint and CAO by appearing before the Regional Water 

Board at a public hearing to contest the matter, or by signing the enclosed waiver to pursue other 

options, including settlement. 



John D. Sweeney and Point Buckler Club, LLC 

Transmittal ACL Complaint No. R2-2016-1008 and CAO No. R2-2016-XXXX 
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1. The Complaint and CAO may be contested before the Regional Water Board at the following 

meeting:  

Date/Time:  August 10, 2016, commencing at 9:00 a.m. 

Place:   First Floor Auditorium, Elihu Harris State Building 

1515 Clay Street, Oakland 

At this meeting, the Regional Water Board will consider whether to impose administrative 

civil liability (as proposed in the Complaint or for a different amount), decline the 

administrative civil liability, or refer the matter to the Attorney General for judicial 

enforcement at a public hearing. In addition, the Regional Water Board will consider issuing 

the CAO.  The CAO may be issued as proposed by the prosecution team, or modified by the 

Regional Water Board after consideration of any Dischargers’ and interested parties’ 

comments. 

Please refer to the enclosed Public Notice and Hearing Procedure for the Complaint and 

CAO and the ACL Fact Sheet for additional information about the Regional Water Board’s 

process, hearing procedure, and important deadlines (for submitting comments or evidence, 

obtaining designated party status, waiving or postponing a hearing, making objections or 

rebuttals to evidence, etc.). 

Pursuant to California Water Code section 13304, the Dischargers are hereby notified that the 

Water Board is entitled to, and may seek reimbursement for, all reasonable costs actually 

incurred by the Regional Water Board to investigate unauthorized discharges of waste and to 

oversee cleanup of such waste, abatement of the effect thereof, or other remedial action, 

required by the CAO. 

2. A hearing must be held within 90 days after issuance of an ACL Complaint, according to 

Water Code Section 13323, unless a waiver extending the hearing is received.  The 

Dischargers can waive the public hearing that has been scheduled for August 10, 2016, to 

pursue one of the following options:  

a. Pay the liability as proposed in the Complaint;  

b. Request more time and postpone the date of the public hearing;  

c. Promptly engage in settlement discussions with the Regional Water Board Prosecution 

Team;  

d. Propose a Supplemental Environmental Project (SEP), where partial payment of the 

penalty may be deferred towards completion of an environmental project (see the 

enclosed SEP Policy for more information on such projects).  

The Waiver, attached to the Complaint, describes these options in further detail, and also 

provides the deadline for submitting an SEP proposal (if this option is selected). To pursue 

one of these options, the Waiver must be signed, dated, and received by Marnie Ajello of 

the Regional Water Board Advisory Team with a copy to the Prosecution Team contact 

listed below no later than 5:00 p.m. on June 16, 2016.   

 

For more information about SEPs and the project selection and proposal approval process, 

please contact Athena Honore of the San Francisco Estuary Partnership (SFEP) at (510) 622-

2325 or ahonore@waterboards.ca.gov.  To see examples of current and completed projects, 

visit SFEP’s website: http://www.sfestuary.org/our-projects/stewardship/sep/. 

mailto:ahonore@waterboards.ca.gov
http://www.sfestuary.org/our-projects/stewardship/sep/
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Copies of these documents are also being provided to your counsel, Lawrence Bazel. We have 

discussed with Mr. Bazel his schedule in setting the hearing, as well as a meeting to discuss the 

proposed liability and mitigation and answer any questions about the administrative process. A 

meeting on May 2, 2016, was cancelled by Mr. Bazel, but another meeting is scheduled for May 

18, 2016. Given the issuance date of the Complaint and CAO, we would offer Mr. Sweeney and 

Mr. Bazel the opportunity to meet with the Regional Board Prosecution Team on May 18, 2016, 

as scheduled, or during the week of June 1, 2016 to allow greater time to review the documents 

and to ensure a more productive discussion. Please confirm what date works best.   

 

If you wish to communicate directly with the Prosecution Team regarding the Complaint, please 

contact Benjamin Martin at (510) 622-2116 or Benjamin.Martin@waterboards.ca.gov.  

 

 

        Sincerely, 

 

 

 

        Dyan C. Whyte 

        Assistant Executive Officer 

 

Enclosures: ACL Complaint No. R2-2016-1008  

Tentative CAO  

Waiver Forms for ACL Complaint No. R2-2016-1008 

Public Notice and Hearing Procedure for ACL Complaint No. R2-2016-1008 and 

Tentative CAO   

Administrative Civil Liability Fact Sheet 

State Water Resources Control Board Policy on Supplemental Environmental 

Projects, February 3, 2009. 

 

Copy to: Regional Water Board Lyris Enforcement email list 

  Regional Water Board Advisory and Prosecution Teams 

  Matthew Bullock, DAG, Matthew.Bullock@doj.ca.gov   

  Bill Lee, EPA R9 Enforcement, Lee.Bill@epa.gov 

  Brett Moffatt, EPA R9 Counsel, Moffatt.Brett@epa.gov 

  Paul Jones, EPA R9 Life Scientist, Jones.Paul@epa.gov 

  Craig Stutheit, EPA Criminal Investigation, Stutheit.Craig@epa.gov  

  Maggie Weber, BCDC Staff, Maggie.Weber@bcdc.ca.gov 

  Marc Zeppetello, BCDC Counsel, Marc.Zeppetello@bcdc.ca.gov 

  John Bowers, BCDC Counsel, John.Bowers@bcdc.ca.gov 

  Donald Tanner, NOAA, Don.Tanner@noaa.gov 

Steve Chappell, SRCD, schappell@suisunrcd.org 

  Bernadette Curry, Solano County DA, BSCurry@SolanoCounty.com 

  Nicole Sasaki, SF Baykeeper, Nicole@baykeeper.org 

  Reed Zars, Law Offices of Reed Zars, reed@zarslaw.com 

  Edward Yates, eyates@marinlandlaw.com 

  Stuart Sigel, Siegel Environmental, stuart@swampthing.org 

  Peter Baye, Botantist/Coastal Ecologist, baye@earthlink.net 

mailto:Benjamin.Martin@waterboards.ca.gov
mailto:Matthew.Bullock@doj.ca.gov
mailto:Lee.Bill@epa.gov
mailto:Moffatt.Brett@epa.gov
mailto:Jones.Paul@epa.gov
mailto:Stutheit.Craig@epa.gov
mailto:Maggie.Weber@bcdc.ca.gov
mailto:Marc.Zeppetello@bcdc.ca.gov
mailto:John.Bowers@bcdc.ca.gov
mailto:Don.Tanner@noaa.gov
mailto:schappell@suisunrcd.org
mailto:BSCurry@SolanoCounty.com
mailto:Nicole@baykeeper.org
mailto:reed@zarslaw.com
mailto:eyates@marinlandlaw.com
mailto:stuart@swampthing.org
mailto:baye@earthlink.net
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viii. Revised Hearing Procedure for Tentative Cleanup and Abatement Order R2-

2016-XXXX Issued to John D. Sweeney and Point Buckler Club, LLC, June 8, 

2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 

 

 
REVISED HEARING PROCEDURE 

FOR TENTATIVE CLEANUP AND ABATEMENT ORDER 
R2-2016-XXXX  

ISSUED TO 
JOHN D. SWEENEY AND POINT BUCKLER CLUB, LLC 

171 Sandpiper Drive, Pittsburg, CA 94565 
 Contra Costa County 

 
HEARING SCHEDULED FOR AUGUST 10, 2016 

 
PLEASE READ THIS HEARING PROCEDURE CAREFULLY.  FAILURE TO COMPLY 
WITH THE DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY 
RESULT IN THE EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY. 
 
Background 
The Assistant Executive Officer of the San Francisco Bay Regional Water Quality Control Board 
(Regional Water Board) has issued a Tentative Cleanup and Abatement Order (CAO) pursuant to 
California Water Code sections 13267 and 13304 to John D. Sweeney and Point Buckler Club, 
LLC (Dischargers) seeking mitigation and remediation related to unauthorized fill into waters of 
the State and United States at Point Buckler Island, Solano County (Assessor’s Parcel Number 
0090-020-010).     
 
The Assistant Executive Officer has also issued an Administrative Civil Liability Complaint 
(Complaint) pursuant to Water code section 13323 against the Dischargers, alleging that they 
have violated Water Code sections 13385, subdivisions (a)(4)-(5) by illegally discharging fill 
into waters of the State and United States at Point Buckler Island, Solano County.  The date of 
the hearing on the Complaint has not yet been scheduled. 
 
Purpose of Hearing 
The purpose of the hearing is to consider relevant evidence and testimony regarding the tentative 
CAO. At the hearing, the Regional Water Board will consider any comments on the CAO and 
decide whether to adopt, modify, or reject the tentative order. An agenda for the Regional Water 
Board meeting where the hearing will be held will be issued at least ten days before the meeting 
and posted on the Regional Water Board’s web site 
(http://www.waterboards.ca.gov/sanfranciscobay/). 
 
Hearing Procedure 
The hearing will be conducted in accordance with this Revised Hearing Procedure.  This Revised 
Hearing Procedure has been reviewed by the presiding officer and issued by the Regional Water 
Board Advisory Team.  A copy of the general procedures governing adjudicatory hearings before 
the Regional Water Board may be found at Title 23 of the California Code of Regulations, 
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Section 648 et seq., and is available at http://www.waterboards.ca.gov or upon request.  In 
accordance with Section 648, subdivision (d), any procedure not provided by this Amended 
Hearing Procedure is deemed waived.  Except as provided in Section 648, subdivision (b) and 
herein, Chapter 5 of the Administrative Procedures Act (commencing with Section 11500 of the 
Government Code) does not apply to the hearing.    
 
The procedures and deadlines herein may be amended by the Advisory Team at its discretion.  
The deadline to submit objections to the Hearing Procedure for this matter expired on May 
27, 2016; this Revised Hearing Procedure reflects changes in scheduling and in Advisory 
Team participation made in response to the Dischargers’ objections and correspondence.   
 
Hearing Participants 
Participants in this proceeding are designated as either “parties” or “interested persons.”  
Designated parties to the hearing may present evidence and cross-examine witnesses and are 
subject to cross-examination. Interested persons generally may not submit evidence, cross- 
examine witnesses, or be subject to cross-examination, but may present policy statements.   
Policy statements may include comments on any aspect of the proceeding, but may not include 
evidence (e.g., photographs, eye-witness testimony, monitoring data). Both designated parties 
and interested persons may be asked to respond to clarifying questions from the Regional Water 
Board, its staff or others, at the discretion of the Regional Water Board. 
 
The following participants are hereby designated as parties in this proceeding: 
 

(1) The Regional Water Board Prosecution Team 
 

(2) John D. Sweeney and Point Buckler Club, LLC, referred to as the Dischargers 
John D. Sweeney, Manager 
Point Buckler Club, LLC 
171 Sandpiper Drive 
Pittsburg, CA 94565 
john@pinnerisland.com; (415) 686-0907 
 
Lawrence Bazel, Legal Counsel 
Briscoe Ivester & Bazel LLP 
155 Sansome Street, 7th Floor 
San Francisco, CA 94104 
lbazel@briscoelaw.net; (415) 402-2711 

 
Requesting Designated Party Status 
The deadline for persons wishing to participate in the hearing as designated parties (who have 
not been designated as parties above) expired on May 27, 2016.   
 
Separation of Functions 
To help ensure the fairness and impartiality of this proceeding, the functions of those who will 
act in a prosecutorial role by presenting evidence for consideration by the Regional Water Board 

http://www.waterboards.ca.gov/
mailto:john@pinnerisland.com
mailto:lbazel@briscoelaw.net
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(Prosecution Team) have been separated from those who will provide advice to the Regional 
Water Board (Advisory Team). Members of the Advisory Team and the Prosecution Team are:  

 
Advisory Team: 
Stephen Hill, Division Chief; Stephen.Hill@waterboards.ca.gov; (510) 622-2361 
Liz Morrison, Technical Staff; Elizabeth.Morrison@waterboards.ca.gov; (510) 622- 2330 
Elizabeth Wells, Technical Staff; Elizabeth.Wells@waterboards.ca.gov; (510) 622-2440 
David Coupe, Attorney IV; David.Coupe@waterboards.ca.gov; (510) 622-2306 
Marnie Ajello, Attorney; Marnie.Ajello@waterboards.ca.gov; (916) 327-4439 
 
Primary Contact: Marnie Ajello 
 
Prosecution Team: 
Dyan C. Whyte, Assistant Executive Officer; DWhyte@waterboards.ca.gov; (510) 622-2441 
Keith Lichten, Division Chief; Keith.Lichten@waterboards.ca.gov; (510) 622-2380 
Bill Hurley, Section Leader; Bill.Hurley@waterboards.ca.gov; (510) 622-2364 
Brian Thompson, Section Leader; Brian.Thompson@waterboards.ca.gov; (510) 622-2422 
Agnes Farres, Technical Staff; Agnes.Farres@waterboards.ca.gov; (510) 622-2401 
Benjamin Martin, Technical Staff; Benjamin.Martin@waterboards.ca.gov; (510) 622-2116 
Tamarin Austin, Attorney IV; Tamarin.Austin@waterboards.ca.gov; (916) 341-5171 
Laura Drabandt, Attorney III, Laura.Drabandt@waterboards.ca.gov; (916) 341-5180 
Julie Macedo, Attorney IV; Julie.Macedo@waterboards.ca.gov; (916) 323-6847 
 
Primary Contact: Benjamin Martin 

 
Regional Board Experts: 
 
Peter Baye, Ph.D., Botanist/Coastal Ecologist, baye@earthlink.net, (425) 310-5109 
Stuart Sigel, Ph.D., Professional Wetlands Scientist, stuart@swampthing.org, (415) 299-8746 
 
Any members of the Advisory Team who normally supervise any members of the Prosecution 
Team are not acting as their supervisors in this proceeding, and vice versa. Members of the 
Prosecution Team may have acted as advisors to the Regional Water Board in other, unrelated 
matters, but they are not advising the Regional Water Board in this proceeding. Members of the 
Prosecution Team have not had any ex parte communications with the members of the Regional 
Water Board or the Advisory Team regarding this proceeding.   
 
Ex Parte Communications 
The designated parties and interested persons are forbidden from engaging in ex parte 
communications regarding this matter with members of the Advisory Team or members of the 
Regional Water Board. An ex parte contact is any written or verbal communication pertaining to 
the investigation, preparation or prosecution of the Complaint between a member of a designated 
party or interested person on the one hand, and a Regional Water Board member or an Advisory 
Team member on the other hand, unless the communication is copied to all other designated 
parties (if written) or made in a manner open to all other designated parties (if verbal).  
Communications regarding non-controversial procedural matters are not ex parte contacts and 

mailto:Stephen.Hill@waterboards.ca.gov
mailto:Elizabeth.Morrison@waterboards.ca.gov
mailto:Elizabeth.Wells@waterboards.ca.gov
mailto:David.Coupe@waterboards.ca.gov
mailto:Marnie.Ajello@waterboards.ca.gov
mailto:DWhyte@waterboards.ca.gov
mailto:Keith.Lichten@waterboards.ca.gov
mailto:Bill.Hurley@waterboards.ca.gov
mailto:Brian.Thompson@waterboards.ca.gov
mailto:Agnes.Farres@waterboards.ca.gov
mailto:Benjamin.Martin@waterboards.ca.gov
mailto:Tamarin.Austin@waterboards.ca.gov
mailto:Laura.Drabandt@waterboards.ca.gov
mailto:Julie.Macedo@waterboards.ca.gov
mailto:baye@earthlink.net
mailto:stuart@swampthing.org
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are not restricted. Communications among one or more designated parties and interested persons 
themselves are not ex parte contacts.   
 
Hearing Time Limits 
To ensure that all participants have an opportunity to participate in the hearing, the following 
time limits shall apply: each designated party shall have a combined 30 minutes to present 
evidence, cross-examine witnesses (if warranted), and provide a closing statement; and each 
interested person shall have three minutes to present a non-evidentiary policy statement. 
Participants with similar interests or comments are requested to make joint presentations, and 
participants are requested to avoid redundant comments. Participants who would like additional 
time must submit their request to the Advisory Team so that it is received no later than July 21, 
2016, by 5 p.m. Additional time may be provided at the discretion of the Advisory Team (prior 
to the hearing) or the Regional Water Board Chair (at the hearing) upon a showing that 
additional time is necessary. 
 

Submission of Evidence and Policy Statements 
The following information must be submitted in advance of the hearing:  

1. All evidence (other than witness testimony to be presented orally at the hearing) that the 
designated party would like the Regional Water Board to consider.  Evidence and 
exhibits already in the public files of the Regional Water Board may be submitted by 
reference as long as the exhibits and their location are clearly identified in accordance 
with California Code of Regulations, title 23, section 648.3. 

2. All legal and technical arguments or analysis. 
3. The name of designated party members, title and/or role, and contact information (email 

addresses, addresses, and phone numbers).  
4. The name of each witness, if any, whom the designated party intends to call at the 

hearing, the subject of each witness’ proposed testimony, and the qualifications of each 
expert witness. 

 
The Prosecution Team shall submit one hard copy and one electronic copy of the above 
information not already included in or with the Complaint to Marnie Ajello and other designated 
parties no later than July 1, 2016, by 5 p.m.   
 
The remaining designated parties shall submit one hard copy and one electronic copy of the 
above information to Marnie Ajello and other designated parties no later than July 11, 2016, by 
5 p.m. 
 
Any designated party that would like to submit information that rebuts the information 
previously submitted by other designated parties shall submit one hard copy and one electronic 
copy to Marnie Ajello and the other designated parties no later than July 21, 2016, by 5 p.m.  
Rebuttal information shall be limited to the scope of the information previously submitted by the 
other designated parties. Rebuttal information that is not responsive to information previously 
submitted by other designated parties may be excluded. 
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Interested persons who would like to submit written non-evidentiary policy statements are 
encouraged to submit them to the Advisory Team to Marnie Ajello and each designated party no 
later than June 16, 2016 by 5 p.m.  Interested persons do not need to submit written non-
evidentiary policy statements in order to speak at the hearing. 
 
For all submissions, the Advisory Team may require additional hard copies for those submittals 
that are either lengthy or difficult and expensive to reproduce. 
 
In accordance with California Code of Regulations, title 23, section 648.4, the Regional Water 
Board endeavors to avoid surprise testimony or evidence.  Absent a showing of good cause and 
lack of prejudice to the parties, the Regional Water Board may exclude evidence and testimony 
that is not submitted in accordance with this Revised Hearing Procedure. Excluded evidence and 
testimony will not be considered by the Regional Water Board and will not be included in the 
administrative record for this proceeding. PowerPoint and other visual presentations may be used 
at the hearing, but their content may not exceed the scope of other submitted written material. A 
copy of such material intended to be presented at the hearing must be submitted to the Advisory 
Team at or before the hearing for inclusion in the administrative record. Additionally, any 
witness who has submitted written testimony for the hearing shall appear at the hearing and 
affirm that the written testimony is true and correct, and shall be available for cross-examination.   
 
Request for Pre-hearing Conference 
A designated party may request that a pre-hearing conference be held before the hearing in 
accordance with Water Code section 13228.15.  Requests must contain a description of the issues 
proposed to be discussed during that conference, and must be submitted to the Advisory Team, 
with a copy to all other designated parties, as early as practicable. 
 
Evidentiary Objections 
Any designated party objecting to written evidence or exhibits submitted by another designated 
party must submit a written objection to Marnie Ajello and all other designated parties no later 
than July 21, 2016, by 5 p.m. The Advisory Team will notify the parties about further action to 
be taken on such objections and when that action will be taken. 
 
Evidentiary Documents and File 
The Complaint and related evidentiary documents are on file and may be inspected or copied at 
the Regional Water Board’s office.  This file shall be considered part of the official 
administrative record for this hearing. Other submittals received for this proceeding will be 
added to this file and will become a part of the administrative record absent a contrary ruling by 
the Regional Water Board Chair.  Many of these documents are also posted on the Regional 
Water Board’s web site. Although the web page is updated regularly, to assure access to the 
latest information, you may contact Benjamin Martin. 
 
Questions 
Questions concerning this proceeding may be addressed to Marnie Ajello. 
 
 



Hearing Procedure 
Cleanup and Abatement Order No. R2-2016-XXXX 
  

Page 6 of 6 
 

IMPORTANT DEADLINES 
 
Note: The Dischargers have waived their right to a hearing on the Complaint within 90 days. 
The following deadlines apply to the hearing on the tentative CAO to be heard by the 
Regional Water Board on August 10, 2016. 
 
June 8, 2016 Advisory Team issues the Revised Hearing Procedure 
 
June 16, 2016  Dischargers’ deadline for waiving right to hearing on ACL Complaint1 

   
June 16, 2016 Dischargers’ and interested persons deadline for submission of written 

comments/ non-evidentiary policy statements 
 
July 1, 2016 Prosecution Team’s deadline for all information required under 

“Submission of Evidence and Policy Statements” 
 
July 11, 2016 Remaining designated parties’ deadline for all information required under 

“Submission of Evidence and Policy Statements” 
 
July 21, 2016 All designated parties’ deadline for rebuttal information, evidentiary 

objections, and requests for additional time, if any 
 
August 10, 2016 Regional Water Board Hearing on Cleanup and Abatement Order 

 
 
 

                                                
1 The Dischargers waived their right to a hearing within 90 days on May 22, 2016.  The date for the hearing on the 
Complaint has not yet been scheduled. 
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ix. “Response to Objections to the Hearing Procedure for the ACL and CAO 

Issued to John D. Sweeney and Point Buckler Club, LLC,” letter to Lawrence 
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Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 
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15b. “Cleanup and Abatement Order No. R2-2015-0038,” letter to Bruce Wolfe, September 18, 2015 

15c. “Cleanup and Abatement Order R2-2015-0038 Point Buckler LLC,” letter to Bruce Wolfe,  

      September 25, 2015 

15d. “Cleanup and Abatement Order R2-2015-0038 Point Buckler [Club] LLC Request for Extension of    

      Time,” letter to Bruce Wolfe, December 1, 2015 

15e. “Re: Point Buckler-additional information request and response to your request for extension of  

      Provision 2 of CAO,” email to Agnes Farres, December 14, 2014 

15f. “Point Buckler Club, LLC and John D. Sweeney ACL Complaint No. R2-2016-1008 and Proposed  

      CAO,” letter to Marnie Ajello, May 22, 2016 

i. Exhibit 1 – Memorandum of points and authorities in support of motion for preliminary 

injunction, March 28, 2016  

ii. Exhibit 2 – Waiver form – Pt. Buckler Club, LLC ACL Complaint No. R2-2016-1008, May 

22, 2016 

iii. Exhibit 3 – Waiver form – John D. Sweeney, ACL Complaint No. R2-2016-1008, May 22, 

2016 

15g. “Point Buckler Club, LLC and John D. Sweeney ACL Complaint No. R2-2016-1008 and Proposed  

     CAO,” letter to Marnie Ajello, May 25, 2016 

15h. “RE: Pt. Buckler Hearing Dates,” email to Marnie Ajello, May 25, 2016 

15i. “Point Buckler Club, LLC and John D. Sweeney Proposed Cleanup and Abatement Order,” letter to  

     Marnie Ajello, May 27, 2016 

i. Exhibit 1 – Fact Sheet, “Draft Order Dismissing Pending Water Right Enforcement Actions 

Against Two Irrigation Districts To be Considered by State Water Board, June 7, 2016” 

ii. Exhibit 2 – “Second Pre-Hearing Conference Related to Byron Bethany Irrigation District 

Administrative Civil Liability Complaint and the West Side Irrigation District Draft Cease 

and Desist Order Hearings,” State Water Board letter to service list of participants, February 

18, 2016 

iii. Exhibit 3 – Hearing Procedure for Administrative Civil Liability Complaint 

iv. Exhibit 4 – “Point Buckler Club, LLC and John D. Sweeney ACL Complaint No. R2-2016-

1008 and Proposed CAO,” letter to Marnie Ajello, May 25, 2016 
 





 

 

 

 

 

 

 

 

15a. “Notice of Violation: Point Buckler Island,” letter to Agnes Farres, July 30, 2015 
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application to the Corps of Engineers and I will forward that to you as soon as I have 
it. 

As I mentioned, I think it might be helpful if we met with you and your technical 
people to discuss how and when we need respond to your Notice of Violation.  You 
were going to check with your technical people to find a date that is acceptable and 
John and I will try to accommodate that date.  Again, let me stress that we want to 
approach this in a cooperative fashion and work out a solution that is satisfactory to 
you and to our client.  If you ever have any questions or need information, please 
call me on my direct line, (925) 941-3217. 

Very truly yours, 
 
MILLER STARR REGALIA 
 

Wilson F. Wendt 
 
Wilson F. Wendt 
 
WFW:jj 
cc: John Sweeney 



















































































 

 

 

 

 

 

 

 

15b. “Cleanup and Abatement Order No. R2-2015-0038,” letter to Bruce Wolfe, 

September 18, 2015 
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1331 N. California Blvd. 
Fifth Floor 
Walnut Creek, CA 94596 

T 925 935 9400 
F 925 933 4126 
www.msrlegal.com 

Wilson F. Wendt 
wilson.wendt@msrlegal.com 
 

Offices:  Walnut Creek / San Francisco / Newport Beach

September 18, 2015 

VIA EMAIL AGNES.FARRES@WATERBOARDS.CA.GOV AND OVERNIGHT 
DELIVERY 
 
Bruce H. Wolfe 
Executive Director 
c/o Agnes Farres 
San Francisco Bay Regional Water Quality 
Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 

 

Re: Cleanup and Abatement Order No. R2-2015-0038 
 
Dear Mr. Wolfe: 

As you know, Miller Starr Regalia represents John Sweeney, the managing member 
of the Point Buckler LLC.  We are in receipt of Cleanup and Abatement Order No. 
R2-2015-0038 (the “CAO”), asserting that my client conducted unauthorized levee 
construction activities at Point Buckler Island. 

We respectfully are requesting that the Regional Water Board schedule a hearing 
on the merits of the CAO.  Pursuant to State Water Board Order No. WQ 86-13, 
pages 5 and 16, the State Water Board has provided that an alleged discharger may 
request an opportunity to be heard by the Regional Water Board, and that the 
Regional Water Board must maintain the flexibility to revise an order as further 
information, including information and arguments submitted by the alleged 
discharger, become available.  This guidance is consistent with Water Code section 
13307.1(b), which provides that the Regional Water Board “shall take all reasonable 
steps necessary to accommodate responsible landowner participation in the 
cleanup … and shall consider all input and recommendations from any responsible 
landowner wishing to participate.” 

We believe the record concerning the land use plans that govern the management 
of Point Buckler Island, and any work performed by Mr. Sweeney, has become 
confused.  As you know, activities at Point Buckler have undergone review by 
various agencies in a piecemeal fashion, and no one agency has provided an 
opportunity to give this matter a comprehensive look in any formal setting.  
Accordingly, my client wishes to participate fully in the Regional Water Board’s 
process, and we believe that an evidentiary hearing on the CAO before the Regional 
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Water Board members would help clarify this record and provide the Regional Water 
Board and my client a forum to ask and answer questions about the issues at hand.  
If you could please respond to this request for a hearing by Wednesday, September 
23, 2015, we would greatly appreciate it. 

In the meantime, we reiterate our offer to come and meet with you and your staff to 
discuss this matter, an offer we originally made after receiving the Regional Water 
Board’s notice of violation dated July 28, 2015.  We understood that your staff would 
get back to us with a time that was convenient for them to meet, and so we were 
somewhat surprised to have received the CAO.  Again, let me stress that we want to 
approach this in a cooperative fashion, and work out a solution that is satisfactory to 
you.  If you ever have any questions or need information, please call me on my 
direct line, (925) 941-3217. 

Very truly yours, 
 
MILLER STARR REGALIA 
 

Wilson F. Wendt 
 
Wilson F. Wendt 
 
WFW:jj 
cc: John Sweeney, john@spinnerisland.com 
 George “Bill” Speir, Esq., Miller Starr Regalia 
 Sean Marciniak, Esq., Miller Starr Regalia 
 U.S. Environmental Protection Agency 
  Bill Lee, lee.bill@epa.gov 
 Corps, SF Regulatory Branch 
  Katerina Galacatos, Katerina.Galacatos@usace.army.mil  
  Jane Hicks, jane.m.hicks@usace.army.mil 
 California Department of Fish and Wildlife 
  Jim Starr, Jim.Starr@wildlife.ca.gov 
 San Francisco Bay Conservation and Development Commission 
  Maggie Weber, maggie.weber@bcdc.ca.gov 



 

 

 

 

 

 

 

 

15c. “Cleanup and Abatement Order R2-2015-0038 Point Buckler LLC,” letter to Bruce 

Wolfe, September 25, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
Lawrence S. Bazel 

(415) 402-2711 
lbazel@briscoelaw.net 

 

 
    

BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 

SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 

(415) 402-2700 
FAX (415) 398-5630 

25 September 2015 
 
 
By E-Mail and Mail 
 
Bruce H. Wolfe 
Executive Officer 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
 
 Subject:  Cleanup and Abatement Order R2-2015-0038 
   Point Buckler LLC 
 
Dear Mr. Wolfe: 
 
 On behalf of Point Buckler LLC, we are responding to paragraph 8 of Cleanup and 
Abatement Order R2-2015-0038 (the “Order”), which reads as follows: 
 

No later than 14 days from the date of this Order, the Discharger is 
required to acknowledge in writing its intent to reimburse the State 
for cleanup oversight work as described in the Reimbursement 
Process for Regulatory Oversight fact sheet provided to the 
Discharger with this Order, by filling out and returning the 
Acknowledgement of Receipt of Oversight Cost Reimbursement 
Account Letter or its equivalent, also provided with this Order. 

 
It is not clear to us what this provision means.  Water Code § 13304 provides that the Regional 
Board may recover “reasonable costs actually incurred” after waste is cleaned up or its effects 
abated: 
 

If the waste is cleaned up or the effects of the waste are abated, or, 
in the case of threatened pollution or nuisance, other necessary 
remedial action is taken by a governmental agency, the person or 
persons who discharged the waste, discharges the waste, or 
threatened to cause or permit the discharge of the waste within the 
meaning of subdivision (a), are liable to that governmental agency 
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to the extent of the reasonable costs actually incurred in cleaning 
up the waste, abating the effects of the waste, supervising cleanup 
or abatement activities, or taking other remedial action. The 
amount of the costs is recoverable in a civil action by, and paid to, 
the governmental agency and the state board to the extent of the 
latter’s contribution to the cleanup costs from the State Water 
Pollution Cleanup and Abatement Account or other available 
funds. 

 
(Water Code § 13304(c)(1).)  The Regional Board, therefore, does not appear to have authority 
to require a discharger to reimburse it for costs incurred before “the waste is cleaned up or the 
effects of the waste are abated”.  Please correct us if our interpretation is wrong, or if there is 
other authority we have not considered.   

 When paragraph 8 of the Order says that “the Discharger is required to acknowledge in 
writing its intent to reimburse the State”, the Order could be interpreted as requiring that Point 
Buckler LLC must agree now to reimburse the Regional Board.  This interpretation would 
invalidate at least part of the Order as an act in excess of the Regional Board’s authority.  

 We believe the better interpretation is that paragraph 8 of the Order includes a voluntary 
request.  In response, Point Buckler LLC acknowledges that it may, as part of an appropriate 
legal process (as discussed in more detail below), be found liable and required to reimburse the 
Regional Board for oversight costs.  Point Buckler LLC would like to discuss the reimbursement 
issue with you and your staff.  Please let us know if you agree that paragraph 8 should be 
interpreted as a voluntary request.   

 Paragraph 8 specifically requires that a form be returned, and we are attaching a signed 
copy of the form.  Because Mr. Sweeney is not available to sign the form, I have signed it for 
him.  As you may have noticed, the language of the form does not conform to the language of the 
Order.  We are returning the form, attached as Exhibit 1, because it is our intent to comply with 
the Order as we proceed through the legal process.  Please let us know if you believe our actions 
do not constitute compliance, and then give us an opportunity to come into compliance.  Please 
do not sent us any bills pending resolution of the legal issues.  

 We have reviewed the letter dated 18 September 2015 from Wilson Wendt of Miller Starr 
Regalia (whom we are replacing on this matter) to you.  That letter respectfully requests a 
hearing on the Order.  We have also reviewed the e-mail dated 23 September 2015 from Agnes 
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Farres of your staff responding to Mr. Wendt concluding that “there is no action to take before 
the Board at this time” and that “it would be more appropriate to schedule a meeting with staff”.   

 We do not understand why a hearing has not been held and is not being held for the 
Order.  “Due process principles require reasonable notice and opportunity to be heard before 
governmental deprivation of a significant property interest.”  (Horn v. County of Ventura (1979) 
24 Cal.3d 605, 621.)  Here there cannot be any doubt that the Order deprives Point Buckler LLC 
of a significant property interest.  In July 2015, in the West Side Irrigation District case (copy 
attached as Exhibit 2), the Sacramento Superior Court invalidated letters sent out by the State 
Board—letters that commanded far less than the Order—on the grounds they were issued 
“without any sort of pre-deprivation hearing”.  (Exhibit 2 at 5.)  The court distinguished between 
letters that are “coercive in nature” (id. at 2), which require a hearing, and purely informational 
letters, which do not.  Here the Order is indisputably coercive in nature.  The court concluded 
that “[e]very day the Letter remains in its current form constitutes a violation of those 
constitutional rights.”  (Id.)   

 State Board Order No. WQ 86-13, In the Matter of the Petition of BKK Corporation, 
acknowledges the need for a post-order hearing: 

The Porter-Cologne Water Quality Control Act…does not require 
notice and an opportunity to be heard before issuance of a cleanup 
and abatement order.  Due process is provided by an opportunity 
for a hearing after the order is issued.  

(Id. at 4.)   

Where a state’s interest is sufficient compelling, the requirements 
of procedural due process may be satisfied by a hearing provided 
after issuance of an administrative order…. 

(Id. at 6.)   

 We therefore once again request a hearing.  If that request is denied, please let us know 
why the Regional Board believes that no hearing is required.  

 We also do not understand how the due-process requirements for a fair tribunal, including 
the requirements for separation of functions and the prohibition on ex-parte communications, 
have been implemented for the Order.  (See Morongo Band of Mission Indians v. State Water 
Resources Control Bd. (2009) 45 Cal.4th 731, 736-739.)  Morongo describes the extensive 
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procedures used by the State Board to satisfy these requirements.  (Id. at 735-736.)  Please let us 
know how these requirements are being satisfied here.  Who is on the prosecution team, and who 
is on the advisory team?  Have any procedures been put in place to prohibit ex parte 
communications between them? 

 We also note that the Order invokes the Regional Board’s authority under Water Code 
§ 13267, which requires that the Regional Board “shall identify the evidence that supports 
requiring that person to provide the reports.”  (Water Code § 13267(b)(1).)  Although the Order 
includes findings, there is no reference whatsoever to the evidence on which these findings is 
based.  We would like to understand what evidence your staff relied on in preparing the Order, 
and will be submitting a Public Records Act request.  Nevertheless, we would like a hearing so 
that your staff can present the Regional Board’s evidence to an impartial fact finder, and we can 
rebut it.   

 We are sorry to have to proceed this way, but must protect our legal rights.  The 
deadlines in the Order are much too short to resolve all the issues that need to be resolved.  We 
therefore request that all deadline in the Order be postponed for 60 days, so that we can focus our 
efforts on responding to the Regional Board’s needs rather than on legal proceedings to obtain a 
stay.   

 The e-mail from Ms. Farres proposes a meeting with Keith Lichten, Tamarin Austin, and 
Bill Hurley, and we agree that a meeting is a good idea.  We will be following up on that 
proposal.   

 Thank you very much for your consideration of these questions, comments, and requests, 
and please call with any questions.   

Sincerely, 

 
Lawrence S. Bazel 

 
cc: A. Farres (by e-mail) 
 K. Lichten (by e-mail) 
 A. Tamarin (by e-mail) 
 B. Hurley (by e-mail) 
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EXHIBIT 2 



 - 1 - 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

 DATE: 

 JUDGE: 

 July 10, 2015  

 HON. SHELLEYANNE W. L. CHANG 

DEPT. NO.: 

CLERK: 

24 

 E. HIGGINBOTHAM 

 

THE WEST SIDE IRRIGATION DISTRICT; 

CENTRAL DELTA WATER AGENCY; SOUTH 

DELTA WATER AGENCY; WOODS 

IRRIGATION COMPANY, 

 

          Petitioners and Plaintiffs, 

 

v.            

               

CALIFORNIA STATE WATER RESOURCES 

CONTROL BOARD; THOMAS HOWARD, 

EXECUTIVE DIRECTOR OF CALIFORNIA 

STATE WATER RESOURCES CONTROL 

BOARD; and DOES 1 THROUGH 100, 

INCLUSIVE, 

 

          Respondents and Defendants. 

 

 

Case No.:  34-2015-80002121 

Nature of Proceedings: ORDER AFTER HEARING ON EX PARTE 

APPLICATION FOR TEMPORARY STAY RE: 

ENFORCEMENT OF CURTAILMENT NOTICE OR 

IN THE ALTERNATIVE TEMPORARY 

RESTRAINING ORDER AND/OR FOR ORDER TO 

SHOW CAUSE RE: PRELIMINARY INJUNCTION 

  
This matter came before the Court pursuant to an ex parte application by the West Side 

irrigation District, Central Delta Water Agency, and South Delta Water Agency. The ex 

parte application seeks a stay or a temporary restraining order/order to show cause 

concerning the  May 1, 2015 and June 12, 2015, “NOTICE OF UNAVAILABILITY OF 

WATER AND NEED FOR IMMEDIATE CURTAILMENT…”1 (hereinafter referred to 

as the “May Curtailment Letter” and the “June Curtailment Letter”, jointly referred to as 

the “Curtailment Letters”) issued by the State Water Resources Control Board through its 

Executive Director Thomas Howard. 

 

Counsel for Petitioners/Plaintiffs appeared at the ex parte hearing, as well as counsel for 

Respondents/Defendants. All parties had the opportunity to present oral arguments 

concerning the issues raised in the moving and opposing papers. 

 

                                                 
1 This language is from the heading of the June 1, 2015 letter. The May 1, 2015 letter is titled, “NOTICE 

OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT…” 
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The Court finds the May Curtailment Letter is properly subject to a judicial determination 

of whether it violates the Petitioners’ due process rights such that a temporary restraining 

order/order to show cause should issue.2 The Court finds there is no administrative 

process Petitioners must exhaust prior to this determination as to the May Curtailment 

Letter.3  

 

Although a petition for reconsideration is still pending concerning the May Curtailment 

Letter, the Court finds that this is a situation where the pursuit of the administrative 

remedy would result in irreparable harm absent a temporary restraining order. (See 

People ex rel. DuFauchard v. U.S. Financial Management, Inc. (2009) 169 Cal.App.4th 

1502, 1512)(citing Public Employment Relations Bd. v. Superior Court (1993) 13 

Cal.App.4th 1816, 1827.)Petitioners’ belief that they must stop diverting water, not 

because to do so would be a legal violation but merely a violation of the May Curtailment 

Letter, will result in irreparable harm to their crops while they await a decision on the 

petition for reconsideration. (Decl. of Jack Alvarez, ¶¶ 7, 8, 11.) Consequently, 

Petitioners will be irreparably harmed should they have to wait for final resolution of the 

administrative process before obtaining relief from the immediate mandate the May 

Curtailment Letter appears to impose outside of the statutory processes provided by the 

Water Code. 

 

Moreover, for the reasons stated below, the Court finds that the issuance of the May 

Curtailment Letter violated Petitioners’ Due Process rights. Every day the Letter remains 

in its current form constitutes a violation of those constitutional rights.  Accordingly, it is 

proper for this Court to issue a temporary restraining order while the administrative 

process is ongoing. 

 

With regard to the June Curtailment Letter, the Court liberally construes the allegations  

of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes 

of this ex parte application, Petitioners CDWA and SDWA have adequately pled that 

their landowners exercise pre-1914 appropriative and/or permit licenses rights that are 

subject to the directives given in the Letter.  (Petition, ¶13, 14.) Consequently, Petitioners 

CDWA and SDWA have standing to bring the instant application concerning the June 

Curtailment Letter. 

 

The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the 

“informational” purpose the Board claims prevents a stay. Consequently, Petitioners are 

likely to succeed on the merits. As in Duarte, even though the Curtailment Letters are not 

                                                 
2 Petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126(b) 

which petition is still pending before the Water Resources Control Board and for which the 90-day period 

for reconsideration has not yet expired. (See Petition, ¶ 21; Wat. Code §1122.) The Court declines to 

interfere in these administrative proceedings, and consequently in no way stays the furtherance of that 

petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration 

petition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay.  
3 Respondents have not argued Petitioners are required to exhaust their administrative remedies. 

Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely 

pursuant to the 30-day deadline in section 1126. However, this deadline is extended while a petition for 

reconsideration is pending, as is the case here. 
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enforceable on their own and there are no separate penalties for violating them, the 

language used  in the Curtailment Letters results in a “comman[d] by the…[g]overnment 

to stop [water diverting] activities.” (Duarte Nursery, Inc. v. United States Army Corps of 

Engineers (2014) 17 F.Supp.3d 1013, 1018.) It is not a suggestion for “voluntary 

cessation of activities,” but instead requires Petitioners to “immediately stop diverting 

water.” (Id. at 1019; Pet. exh. B.)  

 

Respondents argue Duarte is distinguishable because it involved a single letter sent to a 

single rights-holder, and provided that the Army Corps of Engineers had already 

determined that a violation of the Clean Water Act had occurred. (Duarte, 17 F.Supp.3d 

at 1015.) Respondents contend here, the Curtailment letters are form letters being sent to 

hundreds of appropriators, and are merely informational with no pre-determination that 

any individual rights-holder has violated the law.  

 

While all parties acknowledge the Curtailment Letters were sent to more than one 

appropriator, the letters provided to the Court are addressed to an individual company, 

and identify a specific claim of rights at issue. The Curtailment Letters further declare 

and determine that the recipient is not entitled to divert water because that water is 

necessary to meet senior water rights holders, thus making a determination of the 

recipient’s water rights priority. (Pet., exh. B, ¶2.) Through the inclusion of this specific 

information, the Curtailment Letters appear not to be generalized notices, but instead a 

specific adjudication and command with respect to the particular rights holder.  

 

Further, nothing in Duarte limits its holding to an instance involving only one notice. The 

Duarte court’s focus was on the fact that nothing in the letter notified “plaintiffs that the 

Corps could not take action based upon the CDO alone.” (Duarte, 17 F.Supp.3d at 1022.) 

The same is true here, as the Curtailment Letters indicate the recipient must “immediately 

stop diverting water” and do not clearly state that the letter is merely informational, 

without any legal force or effect. 

 

The Curtailment Letters also require recipients to “document receipt of this notice by 

completing an online Curtailment Certification Form (Form) within seven days. The 

Form confirms your cessation of diversion under the specific pre-1914 claim of right. 

Completion of the Form is mandatory…” Nowhere in this language do the Curtailment 

Letters assert that Petitioners are free to ignore the directive that they cease diverting 

water or that it is merely a suggestion.4 At the hearing on this matter, Respondents 

acknowledged that the Form requires diverters to sign under penalty of perjury that they 

are no longer diverting water. 

 

Although the Curtailment Letters do not state that the Board has made a specific 

determination that the particular recipient has already engaged in illegal conduct, the 

letters plainly state that the recipient must “immediately stop diverting water” and that 

                                                 
4 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, where the 

Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1126(b) because 

it “required plaintiffs to immediately discontinue diversion of water under their licenses.” Although Phelps 

involved only one notice, the implication of the language of the letters is the same as in this case. 
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the only action available is to sign the compliance certification that “confirms your 

cessation of diversion under the specific pre-1914 claim of right.” (Pet., exh. B.)5 As in 

Duarte, this strong directive implicates a pre-determination as to the availability of water 

pursuant to the recipient’s appropriation rights. The Board, “did not ‘notify’ plaintiffs 

they were operating in violation of the law, it commanded plaintiffs to stop their 

activities.” (Duarte, 17 F.Supp.3d at 1023.) 

 

At oral argument, Respondents argued that because the Curtailment Letters did not 

expand or alter Petitioners’ civil liability for water diversions and are merely 

“informational documents”, a temporary restraining order should not issue. Respondents’ 

argument is not only misguided, it is also inaccurate.   

 

The focus is not whether the Petitioners’ legal exposure remains unchanged or not, but 

rather whether the Curtailment Letters could be reasonably interpreted to be an order or 

command by the government, not merely a suggestion or request for voluntary cessation 

of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents’ 

assertions, the Curtailment Letters have altered Petitioners’ legal position. The 

Curtailment Letters state that even if there is available water for the water user, said water 

is dedicated for senior water rights’ holders needs, conclude that the recipient no longer 

has any legal right to said water, and orders the recipient to “immediately stop diverting 

water…” Indeed, the Curtailment Letters appear to alter Petitioners’ civil liability as the 

Board has apparently concluded without hearing or notice that Petitioners are no longer 

entitled to divert water for their needs.   

 

As the Court in Duarte stated, “If the [Letters] were simply a ‘notification’ to plaintiffs, 

then it should have said so, rather than clothing itself as an ‘order’ which carried with it 

the authority to ‘prohibit’ the plaintiffs from continuing their activities.” (Duarte, 17 

F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment 

Letters do not subject Petitioners to any additional liability or penalties above that which 

they may already be subjected to due to the extreme drought conditions California is 

currently experiencing. However, the Curtailment Letters represent that the Board has 

already adjudicated that the recipients are no longer entitled to divert water and that any 

future diversions would be  improper and  a trespass [“This Form confirms your cessation 

of diversion under the specific post-1914 water right…Completion of the form is 

mandatory to avoid unnecessary enforcement proceedings”].  

 

Respondents are free to provide truly informational notices to water diverters of the 

nature of the drought and the Board’s right to initiate Water Code section 1831 or 1052 

proceedings. Respondents are also free to initiate inquiries with diverters as to whether 

they have alternate water sources and to otherwise exercise their statutory enforcement 

authority under the Water Code, including investigation and instituting any actions for 

trespass. To be clear, Respondents are free to exercise their statutory authority to enforce 

the Water Code as to any water user, including these Petitioners, if it deems them to be in 

                                                 
5 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient 

to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take 

certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.) 
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violation of any provisions of the Water Code, so long as the bases for said action are not 

the Curtailment Letters. 

 

However, the language of the Curtailment Letters goes beyond informational and is 

instead coercive such that a recipient is likely to believe they are no longer allowed to 

divert. This belief is not because such a diversion would be a trespass or other legal 

violation, but because the Board has already declared in the Curtailment Letters that it 

has made a determination that they are no longer entitled to divert under their 

appropriative water rights, without any sort of pre-deprivation hearing. Respondents do 

not challenge Petitioners’ assertion that any cessation of water diversion done in response 

to the Curtailment Letters, not as a result of an unavailability of legally divertible water, 

would cause a serious hardship to Petitioners. This is an issue ripe for judicial 

intervention and the Court concludes that the Curtailment Letters as presently drafted 

constitute a violation of the due process rights of the Petitioners.6 

 

The Curtailment Letters, including the requirement that recipients sign a compliance 

certification confirming cessation of diversion, result in a taking of Petitioners’ property 

rights without a pre-deprivation hearing, in violation of Petitioners’ Due Process Rights. 

The Court hereby GRANTS the ex parte application for a temporary restraining 

order/order to show cause as to why a preliminary injunction should not issue requiring 

the Board to issue a revised letter/notice that is informational in nature.  

 

A temporary restraining order shall issue staying or prohibiting  Defendants State Water 

Resources Control Board and Thomas Howard  from taking any action against the West 

Side Irrigation District and landowners of the other petitioner Districts on the basis of the 

2015 Curtailment Letters sent by the Water Board’s Executive Director, Thomas 

Howard, or on the basis of a failure to complete a Curtailment Certification Form. 

 

The matter is set for an order to show cause on July 30, 2015 at 9:00 a.m. in Department 

24. Respondents shall file with the clerk of Department 24 and serve (via email or fax) 

any supplemental Opposition to the Order To Show Cause no later than July 16, 2015.  

Petitioners shall file with the clerk of Department 24 and serve (via email or fax) any 

Reply no later than July 23, 2015. The application for a temporary stay pursuant to CCP 

§1094.5(g) is DENIED. 

 

Counsel for Petitioners to submit a formal order for the Court’s signature pursuant to 

CRC 3.1312. 

                                                 
6 There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning 

the June Curtailment Notice. Respondents made no argument that Petitioners were required to do so before 

bringing the instant petition and ex parte application. Consequently, the Court does not address whether 

such a reconsideration petition was required. 



 

 

 

 

 

 

 

 

15d. “Cleanup and Abatement Order R2-2015-0038 Point Buckler [Club] LLC Request 

for Extension of Time,” letter to Bruce Wolfe, December 1, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 

Lawrence S. Bazel 
(415) 402-2711 

lbazel@briscoelaw.net 

 

 

BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 

SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 

(415) 402-2700 
FAX (415) 398-5630 

1 December 2015 

 

 

By E-Mail 

 

Bruce H. Wolfe 

Executive Officer 

San Francisco Bay Regional Water Quality Control Board 

1515 Clay Street, Suite 1400 

Oakland, CA  94612 

 

 Subject:  Cleanup and Abatement Order R2-2015-0038 

   Point Buckler [Club] LLC 

   Request For Extension Of Time 

 

Dear Mr. Wolfe: 

 

 On behalf of Point Buckler Club, LLC (the “Club”), I am writing to identify additional 

work to be submitted to the Regional Board, and to request an extension of time for item B.2 of 

Cleanup and Abatement Order R2-2015-0038 (the “Order”), which calls for a workplan that is 

now due on 1 January 2016.  The additional work is needed to develop a workplan and to assist 

the Regional Board is its decision-making process, and the work cannot be completed by 

1 January.  We therefore request that the due date for a workplan be extended until after the 

additional work is submitted.  Please process this request quickly, so that we may avoid having 

to prepare for proceedings in superior court.   

 

Additional Information 

 Following up on a meeting with staff, we propose to submit five additional types of 

information:   

 

 1. Wetlands delineation.  We are in the process of retaining a wetlands-delineation 

expert to advise us on issues related to the placement of material in wetlands or waters.  His 

report should resolve the Regional Board’s questions about the extent to which section 404 of the 

Clean Water Act is applicable to the work at issue.   

 

 2. Topographical information.  Although we are still in the process of determining 

now to implement this activity, we will provide additional information about the elevation of the 
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island.  This information should help the Regional Board resolve questions related to the issue of 

whether, or to what extent, the area inland of the levees was affected by the tides before the work 

was performed.   

 

 3. Use of the island as a duck club.  We are conducting research on the past use of 

the island as a duck club, and will provide a report to the Regional Board.  This information 

should resolve the Regional Board’s questions of about the use of the island in the past.   

 

 4. DWR’s commitment to install and maintain a pump.  We intend to request DWR’s 

files on the island, and on its identification of the installation and maintenance of a pump as a 

CEQA mitigation project.  The information should resolve the Regional Board’s questions about 

the pump and generator found on the island, and about the origin and scope of DWR’s 

commitment.   

 

 5. Research on identification as tidal wetland.  The island has appeared on some 

maps as a tidal wetland, and even as a constructed permitted restored tidal wetland, even though 

other maps identify the island as being at too high an elevation to be tidal wetland, and even 

though there has not been any permitting, much less construction, to make the island into a tidal 

wetland as opposed to a duck club.  We intend to research these identifications, and determine 

what data they are based on.   

 

Request For Extension Of Time 

 The Order calls for: 

 

 A workplan proposal for corrective actions designed to:  

(a) restore tidal circulation to all of the tidal channels and interior 

marsh habitat that existed prior to the Discharger’s levee 

construction activities; and (b) provide compensatory mitigation 

habitat to compensate for any temporal and permanent impacts to 

the functions and values provided by the impacted wetlands. 

 

The original due date was 1 November 2015.  By letter dated 15 October 2015, you extended the 

due date to 1 January 2016.   

 

 We expect the additional work to be submitted on 29 February 2016.  Following the 

submission, we expect to meet with Regional Board staff in late March, after staff have had an 
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opportunity to review the information and discuss it.  At that meeting, and depending on the 

outcome of our additional investigations, we hope to be able to continue to discuss a resolution 

that would leave the levee work in place.   

 

 Regardless of what decisions are made at that meeting, or by the Regional Board 

following that meeting, we will need some time to proceed.  If, for example, all parties agree that 

the proper course is to proceed with the workplan, we will need at least a month to prepare the 

workplan.  Anything else is likely to take at least as long, if not longer.   

 

 We therefore request an extension of time until 30 April 2016.  

 

 As we have explained to staff, there is some urgency to this request.  Most reports take 

more than 30 days to prepare, especially if data must be collected or information obtained from 

third parties.  If we come to an impasse, and feel that we must proceed thought litigation, it will 

take time for us to prepare the paperwork, and to avoid a situation in which the Regional Board’s 

lawyers do not have adequate time to respond.  We therefore ask that we be given informal 

notification of the Regional Board’s decision as soon as it is made, and that a letter be provided 

as soon as possible.   

 

 Thank you very much for your consideration of this request, and please call with any 

questions.   

Sincerely, 

 
Lawrence S. Bazel 

 

cc: A. Farres (by e-mail) 

 K. Lichten (by e-mail) 

 A. Tamarin (by e-mail) 

 L. Drabandt (by e-mail) 

 B. Hurley (by e-mail) 

 A. Klein (by e-mail) 

 M. Weber (by e-mail) 

 J. Bowers (by e-mail) 





 

 

 

 

 

 

 

 

15e. “Re: Point Buckler-additional information request and response to your request for 

extension of Provision 2 of CAO,” email to Agnes Farres, December 14, 2014 
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From: John Sweeney <john@spinnerisland.com>
Sent: Monday, December 14, 2015 9:32 AM
To: Farres, Agnes@Waterboards
Subject: Re: Point Buckler-additional information request and response to your request for 

extension of Provision 2 of CAO

Thanks Agnes we will let the courts figure it out from here.  

John D. Sweeney 
(415)686‐0907 
 
www.ChippsIsland.com 
www.PointBucklerIsland.com 
www.SpinnerIsland.com 
www.DeltaLandingCraft.com 
 
 
 
 
On Dec 9, 2015, at 3:03 PM, Farres, Agnes@Waterboards <Agnes.Farres@waterboards.ca.gov> wrote: 

Hi Larry, 
  
Attached, as we discussed during our November 20, 2015 meeting, is a letter requesting additional 
information regarding construction activities at Point Buckler Island. Also attached, per our telephone 
conversation, is a response to your December 1, 2015 request for an additional extension of the 
deadline for submittal of Provision 2 of Cleanup and Abatement Order No. R2‐2015‐0038. 
  
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
Agnes Farres 
SF Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA 94612 
510.622.2401 
Agnes.Farres@waterboards.ca.gov  
  

<Pt Buckler Decline extension request for CAW_Dec2015.pdf> 
<Pt Buckler Request for Additional Information Dec 2015.pdf> 





 

 

 

 

 

 

 

 

15f. “Point Buckler Club, LLC and John D. Sweeney ACL Complaint No. R2-2016-1008 

and Proposed CAO,” letter to Marnie Ajello, May 22, 2016 

i. Exhibit 1 – Memorandum of points and authorities in support of motion for 

preliminary injunction, March 28, 2016  

ii. Exhibit 2 – Waiver form – Pt. Buckler Club, LLC ACL Complaint No. R2-

2016-1008, May 22, 2016 

iii. Exhibit 3 – Waiver form – John D. Sweeney, ACL Complaint No. R2-2016-

1008, May 22, 2016 
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(415) 402-2700 
FAX (415) 398-5630 

22 May 2016 
 
 
By E-Mail 
 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
Attn:  Marnie Ajello 
marnie.ajello@waterboards.ca.gov 
 
 Subject:  Point Buckler Club, LLC and John D. Sweeney 
  ACL Complaint No. R2-2016-1008 and Proposed CAO 
  (Response requested by Tuesday 24 May 2016.) 
 
Dear Ms. Ajello: 
 
 I am counsel for Point Buckler Club, LLC (the “Club”) and John D. Sweeney in this 
matter.  I have received, from the prosecution team in this matter, a document entitled “Hearing 
Procedure For Administrative Civil Liability Complaint No. R2-2016-1008 And Tentative 
Cleanup And Abatement Order”.  That document identifies this Friday 27 May, as my deadline 
for responding to it, and I expect to respond.  One request, however, will not wait that long:  
I request that the hearing date, now scheduled for 10 August, be taken off calendar so that we 
may discuss resolution with the prosecution team.  If that request is denied, I request that the 
hearing be rescheduled for 14 December 2016 or a later date.  For reasons explained below, 
I request a response, or at least a status report, by close of business Tuesday 24 May 2016.   
 
 Our preference is to take the hearing off calendar while we engage in settlement 
discussions, which is what the waiver form we received refers to as Option 3.  A meeting with 
the prosecution team has already been scheduled for 9 June, and we will undoubtedly need more 
meetings to work things out.  Because the parties in this case may need some time to cool down 
before substantial progress can be made, and because the concurrence of other agencies will also 
be needed, the best choice is to take the matter off calendar.1   

                                                 
1 The waiver form says that I “reserve the ability to request a hearing in the future”, and by 
choosing Option 3 I am not waiving the right of the club and Mr. Sweeney to a hearing, although 
I am waiving their right to have that hearing within 90 days. 
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 If the request to take the hearing off calendar is denied, then I request that the hearing 
date be moved, which is Option 2 in the waiver form.  I request the 14 December date for a 
hearing, or any date after that.  I am not available on 14 September or 9 November because I will 
be out of town for longstanding family commitments.  Although I can make a hearing on 
12 October, that date would prevent the parties from agreeing to postpone their demurrer and 
motion (discussed below), and thereby force the parties to focus on their adversarial positions 
rather than on a possible resolution.   
 
 The current date of 10 August is inappropriate because, among other reasons, the club has 
a motion against Mr. Wolfe and the Regional Board that is now scheduled to be heard in Solano 
Superior Court on 23 August 2016.  That motion argues that the Regional Board does not have 
authority to issue a cleanup and abatement order against the Club for the levee maintenance and 
repair work on Point Buckler Island.  A copy is attached to this letter as Exhibit 1.   
 
 If I prevail on the motion, the Regional Board will not be able to issue the cleanup and 
abatement order proposed by the prosecution team.  Plainly, the scope of the Regional Board’s 
authority to issue an order should be decided before the Regional Board considers whether to 
issue the order.   
 
 If the 10 August date for the hearing before the Regional Board is not moved, I will have 
to ask the Court to move up the date of the hearing on my motion.  Before my motion is heard, 
the Court will hear a demurrer filed by Mr. Wolfe and the Regional Board, which is now 
scheduled for 26 July.  My current thinking is to ask the Court, this Thursday, to hear the 
demurrer in June and my motion in July.  In order to make this request on Thursday, I have to 
give counsel for Mr. Wolfe and the Regional Board notice by Wednesday morning.   
 
 I therefore request that I be informed of the status of your consideration of my request by 
close of business on Tuesday, 24 May.  If you need more time, please let me know.  I may be 
able to postpone my trip to Court until next Tuesday, 31 May, in which case I would request that 
you make a decision on my request by close of business on Thursday 26 May. 
 
 I have signed the waiver forms for the club and Mr. Sweeney, and have attached them as 
Exhibit 2 and Exhibit 3 to this letter.  I am authorized to sign on behalf of them.2   

                                                 
2 The form includes language in which I am speaking, and language in which someone else is 
speaking to me.  I have crossed out the language in which someone else is speaking to me to 
avoid any suggestion that I am intentionally waiving anything other than the 90-day deadline. 
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 The 10 August date is also inappropriate because it does not provide enough time for the 
club and Mr. Sweeney to evaluate the evidence against them and prepare a response.  The 
prosecution team has sent us a 452-page technical report that is teeming with conclusions about 
many technical issues:  about water elevations at the island, about the topography and land 
elevations of the island, about the local hydrology, about the vegetation on the island, about 
aquatic and terrestrial species on the island, about the history of the island, about the installation 
of a pump at the island as part of CEQA mitigation for the diversion of water from the Delta 
south, about the individual management plan certified by BCDC for the island, about other 
regulatory documents, and about legal effect of the Suisun Marsh Preservation Act and other 
applicable statutes.  The Regional Board has not yet provided a staff report or other explanation 
for its proposals, and the current hearing schedule does not require a submission from the 
Regional Board until 1 July 2016. 
 
 The club and Mr. Sweeney need time to evaluate the claims and evidence against them 
and to prepare a technical and legal response.  The current hearing schedule requires a 
submission from them by 11 July, and that is simply not enough time for them, their experts, and 
their lawyers to evaluate hundreds of pages of a technical report (plus the Regional Board’s 
1 July submission), identify the key issues, consider whether to collect additional data, collect 
that data, reach conclusions, research legal issues, and write up the conclusions and legal 
arguments.  “Due process always requires, at a minimum, notice and an opportunity to respond.”  
(United States v. Raya-Vaca (9th Cir. 2014) 771 F.3d 1195, 1204, citing Cleveland Bd. of Educ. 
v. Loudermill, 470 U.S. 532, 542.)  In Raya-Vaca, the court held that the federal government 
violated due process when it did not allow a person to review a sworn statement and respond it.  
Here, depriving the club and Mr. Sweeney of an adequate time to respond to the claims against 
them would violate due process.   
 
 Finally, no hearing is needed to protect human health.  Although the parties strongly 
disagree about whether the work affected water quality at the island (the prosecution team insists 
that the work dried out the interior of the island; the club and Mr. Sweeney report that there was 
no drying out), the quickest way to resolve the prosecution team’s concerns is likely to be 
through discussion rather than adversarial proceedings.  As a result, the public interest will be 
served by taking the hearing off calendar.   
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 Sorry to ask for such a quick turnaround, and thanks for your speedy response.  If you’d 
like to talk, please e-mail me and I’ll set up a conference call with the prosecution team.   
 

Sincerely, 

 
Lawrence S. Bazel 

 
cc: D. Whyte (be e-mail) 
 L. Drabandt (by e-mail) 
 T. Austin (by e-mail) 
 B. Martin (by e-mail) 
 M. Bullock (by e-mail) 
 M. Goldman (by e-mail) 
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I.     INTRODUCTION 

 Respondents Bruce H. Wolfe and the San Francisco Bay Regional Water Quality Control 

Board (jointly the “Regional Board”) have issued, and then rescinded, a “cleanup and abatement 

order” against Point Buckler Club, LLC (the “Club”) for repair and maintenance of a duck-club 

levee (the “Work”).  The Regional Board is now preparing to issue another cleanup and abatement 

order for the Work.  But the Regional Board lacks authority to issue another order.  The relevant 

statute gives the Regional Board authority only if the Work creates or threatens to create a 

“condition of pollution or nuisance”.  The Work, as a matter of law, does neither.  The Court should 

determine that the Regional Board acted in excess of jurisdiction, and issue an injunction prohibiting 

the Regional Board from re-issuing the cleanup and abatement order.   

 The Club owns Point Buckler, a small island of about 50 acres or less in Suisun Marsh.  The 

Club would like to rejuvenate the duck club that has operated at the island for decades.  Duck clubs 

need levees around them to control water levels in duck ponds.  At Point Buckler, a levee around the 

edge of the island was in place by the early 1940s.  That levee has, historically, been breached and 

repaired.  In 2014, John Sweeney, the Club’s manager, personally did the Work to repair the levee.  

He understood from the previous owner that the levee maintenance was supposed to be done, and 

was not aware of the need for additional approvals.  The Work stopped in September 2014, when the 

Club became aware of agency objections.  A year later, the Regional Board issued its initial cleanup 

and abatement order.  In December 2015, the Club filed this suit, applied for a stay, and argued that 

the order had been issued in violation of due process.  The Court stayed the order.  In January 2016, 

the Regional Board rescinded the initial order, but is proceeding to re-issue the order after a hearing.   

  The Club is likely to prevail on the merits of this motion for four reasons.  First, the Work 

cannot be a “condition of pollution or nuisance” because the Club is required by the Suisun Marsh 

Preservation Act (the “Preservation Act”) to repair and maintain the levee.  A project cannot be a 

nuisance when it is required by the Legislature.   

 Second, a court is required to harmonize statutes to the extent possible.  The Regional Board 

is required to protect and promote duck clubs—not destroy them—by the Preservation Act and by  

the Porter-Cologne Act, which is the same statute that authorizes the Regional Board to issue 
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cleanup and abatement orders.  The Work is also needed for mitigation required under the California 

Environmental Policy Act (“CEQA”).  These statutes can be harmonized only if the repair and 

maintenance of a duck-club levee is not a condition of pollution or nuisance.  

 Third, the Work does not fit within the statutory definitions of “pollution” and “nuisance”.  

“Pollution” is defined as harm to “beneficial uses”, whereas the Work promotes the beneficial uses 

of wildlife habitat and recreation.  To be a nuisance, an activity must be injurious to health, indecent 

or offensive to the senses, or an obstruction to the free use of property.  Here the Work meets none 

of these criteria.  Because the Work does not fit within either of the statutory definitions, it cannot be 

a condition of pollution and nuisance.   

 Fourth, the Regional Board has “certified” that levee repair and maintenance do not create a 

condition of pollution and nuisance.  The U.S. Army Corps of Engineers has issued two general 

permits, in accordance with the federal Clean Water Act, that authorize levee repairs and other 

maintenance activities at duck clubs in Suisun Marsh.  These permits allow for the placement of 

more than 1.4 million cubic yards of material.  The Regional Board has certified that the activities 

authorized by these permits do not violate California law—which means that they will not cause a 

condition of pollution or nuisance.  Because the vast amounts of levee repair and earthmoving 

authorized by the two permits will not create a condition of pollution or nuisance, the small amount 

at Point Buckler Island cannot either.   

 Any one of these four reasons is enough for the Club to prevail on the merits.  The Work has 

not created a condition of pollution or nuisance, and the Regional Board therefore does not have 

authority to issue another cleanup and abatement order.   

 The balance of equities tips in favor of the Club because if the Regional Board issues another 

cleanup and abatement order it will be violating fundamental rights by taking action that it has no 

authority to take.  An injunction would do no harm to the Regional Board, which would simply be 

prohibited from acting illegally.  An injunction is also in the public interest:  If levee maintenance 

and repair creates a condition of pollution or nuisance, every duck club in the Marsh is in trouble. 

 This motion is directed only at the re-issuance of the cleanup and abatement order.  An 

injunction would not prevent the Regional Board from taking action to impose penalties, or from 
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exercising any other authority it may have.   

 For reasons that remain unclear to the Club, the Regional Board has consistently been hostile.  

The Work was done so that duck ponds could be restored and replanted with vegetation that provides 

food and habitat for ducks.  If the Regional Board truly believes that wetlands are environmentally 

valuable, why is it preventing the Club from restoring and maintaining the wetlands on the island?   

 The Work, in short, did not create a “condition of pollution or nuisance” as a matter of law.  

The Court should determine that the Regional Board acted in excess of its jurisdiction when it issued 

a cleanup and abatement order for the Work in September 2015.  The Court should also issue a 

preliminary injunction prohibiting the Regional Board from issuing another order in excess of its 

jurisdiction.  

II.     FACTS 

A. The Island Has Been Used As A Duck Club Since At Least The 1940s 

 Duck clubs use levees to maintain control over water levels in the duck ponds.  (Declaration 

of John D. Sweeney (“Sweeney Decl.”), ¶ 2; see sections II.D and II.F below.)  A map, prepared by 

the U.S. Geological Survey and dated 1942, shows that Point Buckler was ringed by a levee at that 

time, as does an aerial photo from 1948.  (Id., ¶ 2 and ex. 1.)  Conversations with previous owners of 

the island confirm that it was used as a duck club going back to the 1920s.  (Id., ¶ 2.)   

B. The Preservation Act And Protection Plan Recognize The Value Of Duck Clubs 

 The Preservation Act requires all California state agencies to “carry out their duties and 

responsibilities in conformity with” that act and with the policies of the Suisun Marsh Protection 

Plan (the “Protection Plan”) prepared by the San Francisco Bay Conservation and Development 

Commission (“BCDC”).  (Pub. Resources Code (“PRC”) §§ 29302(a), 29004.)  The Protection Plan 

acknowledges that “managed wetlands”—i.e. duck clubs—“are a vital component of the wintering 

habitat for waterfowl migrating south”: 

In the Suisun Marsh, about 50,700 acres of managed wetlands are currently 
maintained as private waterfowl hunting clubs and on publicly-owned wildlife 
management areas and refuges.  Because of their extent, location and the use 
of management techniques to encourage production of preferred waterfowl 
food plants, managed wetlands of the Suisun Marsh are a vital component of 
the wintering habitat for waterfowl migrating south on the Pacific Flyway, and 
also provide cover, foraging and nesting opportunities for resident waterfowl.   

(Declaration of Lawrence S. Bazel (“Bazel Decl.”), ex. 1 at 12.)  Duck clubs are especially valuable 
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to waterfowl because they provide food:   

The managed wetlands are a unique resource for waterfowl and other Marsh 
wildlife, and their value as such is increased substantially by the management 
programs used by waterfowl hunting clubs and public agencies to enhance the 
habitat through the encouragement of preferred food plant species. 

(Id., ex. 1 at 34.) 

C. Duck Clubs Are Required To Conduct Repairs And Maintenance 

 The Suisun Resource Conservation District (“SRCD”) has “primary local responsibility for 

regulating and improving water management practices” at duck clubs within Suisun Marsh.  (PRC 

§ 9962(a).)  The Preservation Act required SRCD to prepare a water management program for each 

duck club.  (PRC § 29412.5.)  These documents have come to be known as “individual management 

plans”.  The plans were submitted to BCDC, which was required to certify them if they met 

specified requirements.  (Id.; PRC § 29415.)  The Preservation Act required SRCD to “issue 

regulations requiring compliance with any water management plan or program for privately owned 

lands”.  (PRC § 9962(a).)  The Legislature, therefore, intended that an individual management plan 

would be prepared for each duck club, and that each duck club would comply with its plan.1   

 The compliance obligation of each duck club runs with the land.  In the words of SRCD’s 

The Suisun Marsh Management Program (the “Management Program”):   

Each private managed wetland ownership… shall be managed in conformity 
with the provisions and recommendations of the individual management 
program….  If there is a change in land ownership, the new landowner 
assumes this responsibility.  

(Bazel Decl, ex. 2 at 18; see PRC § 29401(d) (requiring management program).)   

D. An Individual Management Plan Was Prepared For Point Buckler 

 By 1984, SRCD had prepared an individual management plan for Point Buckler, which was 

then called “Annie Mason Point Club” or Club 801.  (Id., ¶ 4 and ex. 3.)  BCDC staff reported that 

the plan was certified.  (Sweeney Decl., ¶ 3.)  The plan includes a map identifying “levee repair” in 

several locations, but also notes that levee problems in the 1970s had been resolved:  “the situation 

has greatly improved and the club reports that it now has the water control structures and tight levees 

                                                 
1 Although the Preservation Act generally requires a permit for “development” in Suisun Marsh 
(PRC § 29500), no permit is required for work specified in an individual management plan (PRC 
§ 29501.5). 
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necessary for proper water management.”  (Bazel Decl., ex. 3 at 16 (map), 4 (text).)  “Proper water 

control”, according to the plan, “necessitates inspection and maintenance of levees, ditches, and 

water control structures.”  (Id., ex. 3 at 5.)  The plan also refers to a standard list of recommendations 

“for more information on the maintenance and repair of water control facilities.”  (Id.)  This 

reference appears to be to the Management Program, which includes “Suisun Marsh Levee 

Specifications”.  (Id., ex. 2 at C-11 through C-17.)  The Management Program requires that 

“renovation, restoration, repair and maintenance of existing levees” must conform with these 

specifications.  (Id., ex. 2 at C-6.)  The plan thereby provides for restoration of repair of the levee.  

E. The Work Was Consistent With The Individual Management Plan 

 In 2014, Mr. Sweeney personally did the Work.  (Sweeney Decl., ¶ 4.)  He understood from 

the previous owner that the levee maintenance was supposed to be done, and was not aware of the 

need for additional approvals.  (Id.)  He dug out material from an artificial ditch inside the levee and 

placed the material on the existing levee.  (Id.)  Some material was placed where the levee had been 

breached, and (where part of the levee had eroded away) on solid ground inside the former levee 

location.  (Id.)  He repaired one of two tide gates.  (Id.)  Details were provided to the Regional Board 

in a technical report in September 2015.  (Bazel Decl., ex. 4.)   

 The great majority of Point Buckler is dry at high tide, and was before the Work.  (Sweeney 

Decl, ¶ 5.)  In the 1980s, the California Department of Water Resources (“DWR”) agreed to provide 

a pump for flooding the inside of the levee, but only after the levee was repaired.  (Bazel Decl., ex. 5 

at 103; ex. 6.)  According to the owner of the island at the time, the levee was repaired, and the 

pump provided in the early 1990s.  (Sweeney Decl., ¶ 6.)  An old pump and its accompanying 

generator can still be seen at the island.  (Id.)  The levee was repaired again in 2014 so that the duck 

ponds could be restored.  (Id., ¶ 7.)  The Club would like to finish the levee repair, install a second 

tide gate, and do the additional work necessary for a fully functioning duck club, including discing 

the ponds, planting the vegetation that would provide food for ducks and other waterfowl, and 

otherwise restoring the duck ponds and waterfowl habitat.  (Id.)  However, the Club does not intend 

to proceed with this work unless the issues raised by the agencies have been resolved.  (Id.)   

 The Work was consistent with the “tight levees” called for by the individual management 
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plan, with levee “restoration” referred to in the Management Program, and with the overarching 

concept in both:  levees and other water control structures should be maintained and repaired in 

perpetuity so that duck ponds could provide food and habitat for waterfowl.   

 The Work stopped in September 2014, when the Club learned that there were regulatory 

objections to the Work.  (Id., ¶ 8.)  Since then, the Club has been discussing the situation with 

several regulatory agencies.  Among those whom the Club has invited to tour the island, and who 

have toured, are the Regional Board, BCDC, the California Department of Fish and Wildlife, the 

U.S. Army Corps of Engineers, and the U.S. Environmental Protection Agency.  (Id.) 

F. The Regional Board’s Hostility 

 In September 2015, the Regional Board issued a cleanup and abatement order requiring a 

“corrective action workplan”.  (Bazel Decl., ex. 7 at 5.)  The Regional Board refused to provide a 

hearing on the order.  (Ex Parte Application For A Stay [Etc.] and accompanying papers filed 

December 28, 2015.)  When the Regional Board refused to extend the deadline for the corrective-

action workplan, the Club filed this suit and applied for a stay on the ground that the Regional Board 

violated due process by refusing to hold a hearing.  (Id.)  This Court granted the application.  In 

January 2016, the Regional Board decided to proceed with a revised and re-issued cleanup and 

abatement order “in the April or May timeframe.”  (Bazel Decl., ex. 8.)  The September 2015 order 

was then rescinded “to address the procedural due process claims”.  (Id., ex 9.)  In February 2016, 

the Regional Board applied to this Court for a warrant to inspect the island and gather data for that 

followup order.  (See id., ex. 10 (affidavit for inspection warrant).)  The inspection took place in 

March.  (Id., ex. 11 at 5.)  The hearing on another order has not yet been scheduled.   

 Because the September 2015 order was issued before the Regional Board toured the site in 

October 2015, and before it collected data in March 2016, that order mis-stated some of the facts.  In 

particular, the order incorrectly asserted that the Work “cut off crucial tidal flow to the interior of the 

Site, thereby drying out the Site’s former tidal marsh areas”.  (Bazel Decl., ex. 7 at 2, ¶ 8.)  In fact, 

with the exception of a few small channels, the interior of the island was dry even at high tide.  (Id., 

ex. 4 at 4-5 (describing extent of water at high and low tides), figs. 2-3 (illustrating extent), see fig. 4 

(identifying wet locations into which material was placed).)  That’s why a pump was used to flood 
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the interior, and why DWR insisted on the levee repairs:  there was no point in pumping water onto 

the island if the water would simply run out through the breaks in the levee.   

 The affidavit filed by the Regional Board continues its unrelenting hostility toward the levee 

repair.  The Regional Board insists that “[f]ill was placed directly into waters of the United States”, 

and concedes only that “some portions” of the Work were done on an existing levee.  (Id., ex. 10 at 

3.)  In fact, the majority of the material was placed onto the existing levee, as the Club explained in 

its technical report.  (Id., ex. 4 at 4-5, figs. 1 (showing repaired levee and ditch), 2 (old levee and 

ditch), 3 (wetted areas at mean high water and mean lower low water), 4 (locations where material 

was placed into what the consultant identified as “waters of the state”).)  Where a large section of the 

levee had eroded away, the material was placed inland, on either dry land or at the location of the old 

borrow ditch, which was moved farther inland and expanded.  (Id., ex. 4 at figs, 1-2.)  A few small 

channels had breached the levee, and material was placed directly into water to repair these 

breaches.  (Id., ex. 4 at fig. 4,)   

 The Regional Board has avoided the phrase “levee repair”.  Instead, it insists that the Work 

consisted of “deleterious bottom deposits” that “can…smother non-motile life forms”; that the Work 

“could have potentially caused clogging in the gill structures of fish” and “eliminated light 

penetration that is needed for primary production”.  (Id., ex. 10 at 4.)  Some common sense is called 

for here.  When a levee breach is repaired, dirt is placed into the breach.  The dirt prevents “primary 

production” in the covered areas because plants cannot grow in the dark.  Anything that cannot swim 

away may indeed be smothered.  But why should the Regional Board care so much about a few 

square feet in a few small channels?  Why should the Regional Board insist on “restoring the 

Island”?  (Id., ex. 10 at 5, see id., ex. 10 at 8.)   

 The Regional Board asserts that the levee repairs “cut off tidal channels to the island’s 

interior for use by aquatic organisms such as Delta Smelt….”  (Id.)  But the three agencies who are 

directly responsible for endangered species have all visited the island and decided to take no action.  

(Bazel Decl., ex. 12 (e-mail saying the U.S. Fish & Wildlife Service will take no enforcement 

action); Sweeney Decl., ¶ 9 (California Department of Fish and Wildlife and U.S. National Marine 

Fisheries Service have informed him they will take no action).)  More generally, the cutting off of 
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tidal flow is a consequence of the water management needed for duck ponds.  (See id., ex.3 at 5 

(“[p]roper water control necessitates inspection and maintenance of levees, ditches, and water 

control structures”), 7 (“[l]evees and tidegates are necessary for water control”).)   

 Regulatory agencies often take action against people who want to convert wetlands into dry 

land.  Here the club wants to convert dry land into valuable wetlands.  It wants to replace 

insignificant vegetation on the island with plants that provide food and habitat for waterfowl.  The 

Regional Board should not be so hostile to the creation of valuable wetlands and waterfowl habitat.  

If the Regional Board is gunning for duck clubs, no duck club is safe.   

III.     THE COURT SHOULD DETERMINE THAT THE REGIONAL BOARD ACTED IN 
EXCESS OF JURISDICTION, AND ISSUE A PRELIMINARY INJUNCTION 

 “The inquiry in such a case [i.e. a petition filed under CCP § 1094.5] shall extend to the 

questions whether the respondent has proceeded without, or in excess of, jurisdiction…”  (CCP 

§ 1094.5(b).)  Here the Regional Board has proceeded in excess of jurisdiction.   

 A court has authority to issue an injunction when an agency acts in excess of jurisdiction:   

Courts of equity do interfere, and are justified in their interference, in cases 
where municipal corporations or inferior boards or tribunals are acting, or 
proposing to act, in excess of their jurisdiction and without authority. 

(San Ysidro Irrigation Dist. v. Superior Court of San Diego County (1961) 56 Cal.2d 708, 720; see 

Voices of the Wetlands v. State Water Resources Control Bd. (2011) 52 Cal.4th 499, 526 (holding 

that before a court issues a final judgment under § 1094.5 it can use “all means necessary” and “any 

suitable process” in support of its jurisdiction).)2   

 The issuance of a preliminary injunction is guided by two “interrelated” factors:  (1) “the 

likelihood that the plaintiff will prevail on the merits at trial”, and (2) “the interim harm that the 

plaintiff is likely to sustain if the injunction were denied as compared to the harm that the defendant 

is likely to suffer if the preliminary injunction were issued.” (Cohen v. Board of Supervisors (1985) 

40 Cal.3d 277, 286.)  “[T]he greater the plaintiff’s showing on one [factor], the less must be shown 

on the other.” (Butt v. State of California (1992) 4 Cal.4th 668, 678.)  Here the Club is likely to 

                                                 
2 CCP § 526 and Civil Code § 3423, which preclude issuance of an injunction “[t]o prevent the 
execution of a public statute by officers of the law for the public benefit”, “do not apply when the 
activity sought to be enjoined is an attempt to apply a statute or ordinance to conduct not within its 
terms.”  (City of San Jose v. Dep't of Health Services (1998) 66 Cal.App.4th 35, 47.)   



 

 9 
 NO. FCS046410 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MPA ISO MOTION FOR PRELIMINARY INJUNCTION

prevail on the merits, and will suffer the much greater harm.   

A. The Club Is Likely To Prevail On The Merits 

 The Porter-Cologne Act authorizes a regional board to issue a cleanup and abatement order 

when there has been (1) a discharge of waste (2) to waters of the state that (3) creates or threatens to 

create a “condition of pollution or nuisance”:  

A person who has…caused or permitted, causes or permits, or threatens to 
cause or permit any waste to be discharged or deposited where it is, or 
probably will be, discharged into the waters of the state and creates, or 
threatens to create, a condition of pollution or nuisance, shall, upon order of 
the regional board, clean up the waste or abate the effects of the waste….   

(Water Code § 13304(a), emphasis added.)3  This motion is directed only at the third requirement.  

The Work did not create (or threaten to create) a “condition of pollution or nuisance”.   

1. The Work Is Not A Nuisance Because It Is Required By The Suisun 
Marsh Preservation Act 

 Civil Code § 3482 specifies that “[n]othing which is done or maintained under the express 

authority of a statute can be deemed a nuisance.”  The Preservation Act authorizes the duck clubs to 

do the work identified in their individual management plans.  As the Protection Plan explains: 

Individual management plans were developed for each waterfowl hunting club 
in the 1980s, and were reviewed by the California Department of Fish and 
Game and certified by the San Francisco Bay Conservation and Development 
Commission.  ….  Land managers can conduct ongoing management activities 
described in the plans, such as maintenance, repairs, and enhancements, 
without having to apply for separate permits from the Commission for each 
activity. 

(Bazel Decl., ex. 1 at 34.)  The Preservation Act also requires the duck clubs to comply with their 

plans.  (See section II.C above.)  The Club’s individual management plan calls for the maintenance 

of tight levees, and the associated Management Program calls for the “renovation, restoration, repair 

and maintenance of existing levees”.  (Id.)  Because the Work is both authorized and required by the 

Preservation Act, it cannot be a nuisance. 

 To be sure, § 3482 has been construed narrowly, and applies when:  

                                                 
3 A regional board may also issue a cleanup and abatement order against someone who “discharges 
waste into the waters of this state in violation of any waste discharge requirement or other order or 
prohibition issued by a regional board”.  (Water Code § 13304(a).)  This portion of § 13304 does not 
apply here because the Regional Board did not issue any “waste discharge requirement or other 
order or prohibition” to the Club related to the Work.   
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the acts complained of are authorized by the express terms of the statute under 
which the justification is made, or by the plainest and most necessary 
implication from the powers expressly conferred, so that it can be fairly stated 
that the legislature contemplated the doing of the very act which occasions the 
injury. 

(Friends of H Street v. City of Sacramento (1993) 20 Cal.App.4th 152, 160, quoting Hassell v. San 

Francisco (1938) 11 Cal.2d 168, 171, italics and quotation marks removed.)  Here, it “can fairly be 

stated that the legislature contemplated the doing of the very act which occasions the injury”.  The 

Legislature not only contemplated the act—levee repair—it required that the act be done.4   

2. The Work Is Not A Condition Of Pollution Or Nuisance Because The 
Preservation Act And Porter-Cologne Act Require The Regional Board 
To Protect Duck Clubs 

 “[S]tatutes or statutory sections relating to the same subject must be harmonized, both 

internally and with each other, to the extent possible.”  (Gomez v. Superior Court (2012) 54 Cal.4th 

293, 303.)  The Regional Board must therefore exercise its authority under § 13304 in harmony with 

the other provisions of the Porter-Cologne Act, in particular those relating to “beneficial uses”.  As 

the Regional Board explains, beneficial uses must be protected from pollution and nuisance:  

The beneficial uses…define the resources, services, and qualities of these 
aquatic systems that are the ultimate goals of protecting and achieving high 
water quality.  The Water Board is charged with protecting all these uses from 
pollution and nuisance that may occur as a result of waste discharges in the 
region.  

(Bazel Decl., ex. 13 at 14; see Water Code § 13263 (Regional Board shall prescribe waste-discharge 

requirements that take into consideration “the beneficial uses to be protected”.)  For Grizzly Bay, 

where Point Buckler is located, the Regional Board has specifically identified “wildlife habitat” and 

“noncontact water recreation” as beneficial uses.  (Bazel Decl., ex. 13 at 2-5 to 2.7, last page.)  The 

Regional Board must, therefore, protect the recreation and wildlife habitat provided by duck clubs.   

 Moreover, the Suisun Marsh Preservation Act imposes a “judicially enforceable” duty on 

state agencies to act in conformity with the act: 

This division imposes a judicially enforceable duty on state agencies to 
comply with, and to carry out their duties and responsibilities in conformity 
with, this division and the policies of the protection plan. 

                                                 
4  “The California courts have consistently held alleged nuisances arising from the construction, 
operation and maintenance of streets and highways to be within the protection of section 3482.)  (Id. 
at 162.)  Levee repairs create similar (but smaller) issues, and should receive the same protection.  
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(PRC § 29302(a).)  As explained above, the Preservation Act requires duck clubs to comply with 

their individual management plans, and more generally to maintain tight levees and duck ponds that 

provide food and habitat for waterfowl.  (See sections II.C and II.D above.)5   

 The levee repair is also required to comply with the California Environmental Quality Act 

(“CEQA”).  As part of the mitigation for diverting water from the Delta, DWR decided to provide 

and maintain a pump on Point Buckler Island, but only if the levee was tight.  (Bazel Decl., ex. 5 at 

1, 103; ex. 6.)  A tight levee is needed to hold in the water pumped onto the island, which is mostly 

dry at high tide.  (See section II.E above.)  CEQA mitigation measures must be “fully enforceable”.  

(PRC § 21081.6(b).)  To enforce DWR’s mitigation obligation, therefore, the levee must be tight.   

 If the Regional Board could order the Club to restore the entire island (for example, by 

putting all the dirt back where it came from), or to rip out even part of the levee, it would be 

violating its judicially enforceable duty under the Preservation Act; it would be violating its duty to 

protect recreation and wildlife habitat under the Porter-Cologne Act, and it would be violating the 

CEQA requirement that mitigation must be implemented.  There is only one way to reconcile these 

statutes with § 13304:   The repair of duck-club levees in accordance with an individual management 

plan cannot, as a matter of law, be a condition of pollution or nuisance.   

3. The Work Does Not Fit Within The Statutory Definition Of Pollution Or 
Nuisance 

 The Work is not “pollution” because pollution harms “beneficial uses”, whereas the Work 

protects and promotes beneficial uses.  The statute defines “pollution” as an unreasonable effect on 

beneficial uses or their associated facilities:   

“Pollution” means an alteration of the quality of the waters of the state by 
waste to a degree which unreasonably affects either of the following:  
(A) The waters for beneficial uses.  
(B) Facilities which serve these beneficial uses.  

(Water Code § 13050(l)(1).)  “Beneficial uses” include “recreation” and “preservation and 

enhancement of…wildlife”.  (Water Code § 13050(f).)  Here, the Work was done to restore and 

                                                 
5 The policies of the Protection Plan call for the “[c]ontinued recreational use of privately-owned 
managed wetlands”, i.e. duck clubs, and for the empowerment of SRCD “to improve and maintain 
exterior levee systems as well as other water control facilities on the privately-owned managed 
wetlands within the primary management area.”  (Bazel Decl., ex. 1 at 29, 36.)  
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MPA ISO MOTION FOR PRELIMINARY INJUNCTION

maintain duck ponds, which provide both recreation and wildlife habitat.  (See section II.E above.)  

Because the Work was done to promote beneficial uses, and to repair facilities that serve those 

beneficial uses, it did not “unreasonably affect[]” beneficial uses or their associated facilities.  The 

Work therefore did not create a condition of pollution.   

 A “nuisance”, under the Porter-Cologne Act:   

 (1)  Is injurious to health, or is indecent or offensive to the senses, or an 
obstruction to the free use of property, so as to interfere with the comfortable 
enjoyment of life or property.  

(Water Code § 13050(m); see Civil Code § 3479 (similar definition of nuisance).)  Under the statute, 

a nuisance must also meet two additional requirements:  it must affect “at the same time an entire 

community or neighborhood”, and it must result from “the treatment or disposal of wastes”.  (Id., see 

Civil Code 3480 (definition of public nuisance).)  

 Here, the Work is not injurious to health.  Nor is it indecent or offensive to the senses.  Nor is 

it an obstruction to the free use of property; on the contrary, it is needed to support the free use of 

property.  (See section II.E above.)  And the placement of material to construct a levee is not a 

disposal of waste.6  The Work, therefore, is neither pollution nor a nuisance.   

4. The Work Is Not A Condition Of Pollution Or Nuisance Because The 
Regional Board Has Certified That Levee Repair And Maintenance Are 
Neither 

 The Corps has issued two permits authorizing levee repairs under the federal Clean Water 

Act, and the Regional Board has certified that both are in compliance with California law—which 

means that these levee repairs do not create a condition of pollution or nuisance.  These permits 

allow for the excavation and placement of more than 1.4 million cubic yards of material.  If the 

placement of 1.4 million cubic yards of material does not create a nuisance, then the placement of a 

small amount of material at Point Buckler cannot create a nuisance either.  

 Regional General Permit 3 (“RGP3”) authorizes, among other things, repairing levees, 

installing bulkheads, grading to improve water management capability, discing, installing pumps, 

and replacement of water control structures.  (Bazel Decl., ex. 14; see ex. 15 at 5 (Regional Board 

                                                 
6 The Club acknowledges that wastes generated by levee construction (as opposed to the levee 
construction itself) could create a nuisance, at least theoretically.  But the Regional Board’s real 
objection here is to the levees themselves, not to any waste generated by that construction.   
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certifies that permit is in compliance with California law).)  RGP3 authorizes the placement of 

“443,000 cubic yards of earthen material”.  (Id., ex. 15 at 3.)   

 RGP3 covers work by “158 privately owned duck clubs represented by SRCD”.  (Id., ex. 15 

at 2.)  Point Buckler is one of those clubs.  (Id., ¶ 17 and ex. 16.)  The permit calls for the submission 

of a work request form, which is to be approved within 30 or 45 days.  (Id., ex. 14 at 7.)  Although 

the Club did not file the paperwork before conducting the Work, it has been in discussions with the 

Corps and Regional Board about regulatory approval through an “after the fact” permit.   

 The Corps has also issued, and the Regional Board has certified, a permit authorizing 

external dredging in ambient waters and placement of that material on levees.  (Id., ex 17 at 1-2.)  

This certification applies to 133 miles of levees, and authorizes the placement of one million cubic 

yards of dredged material.  (Id., ex. 17 at 2.)   

 The Regional Board has quibbled about whether RGP3 applies to levee repairs that are not 

exactly in the footprint of the previous levee, but it has not answered the relevant question:  If more 

than 1.4 million cubic yards of excavated materials can be excavated and used to repair duck-club 

levees without causing a nuisance, how can the small amount of material placed at Point Buckler 

Island be a nuisance?  The answer is that it cannot be a nuisance.   

 In short, the Work cannot be a “condition of pollution or nuisance”, as a matter of law, for 

any of four reasons:  (1) it has been authorized and required by the Legislature, and therefore cannot 

be a nuisance, (2) treating the Work as a nuisance would create a conflict among the relevant 

statutes, rather than harmonizing them, because the Regional Board has a judicially enforceable duty 

to act in accordance with the Suisun Marsh Preservation Act and to protect duck clubs under that 

statute; because the Regional Board must protect the beneficial uses of recreation and wildlife 

habitat under the Porter-Cologne Act, and because the Regional Board must allow for the 

implementation of required mitigation under CEQA, (3) the Work does not come within the 

statutory definitions of “pollution” or “nuisance” applicable to § 13304, and (4) the Regional Board 

has certified that more than 1.4 million cubic yards of material can be used for levee repair in the 

marsh without causing a nuisance.  The Club, therefore, is likely to prevail on the merits.   
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B. The Club Will Suffer The Much Greater Harm 

 When “plaintiffs ha[ve] a reasonable probability of  success on the merits, and [when] they 

would suffer more harm in the meantime if an injunction were denied than [defendants] would suffer 

if it were granted”, this “‘mix’ of the ‘interrelated’ relevant factors fully justifie[s] the court's 

decision to grant the injunction.”  (Butt v. State of California (1992) 4 Cal.4th 668, 693-694.)  Here 

the Club would suffer much more harm “in the meantime” if the injunction were denied. 

 The Club will be harmed by being forced to participate in a proceeding that the Regional 

Board has no authority to conduct.  It will have to spend large amounts of money on lawyers and 

expert consultants, money that it is unlikely to recover from the Regional Board even if it appeals the 

new order and ultimately prevails.  In the meantime, the Regional Board’s proceeding will interfere 

with the Club’s use and enjoyment of its land:  The Club cannot reasonably proceed to restore the 

duck ponds when the Regional Board is asserting that those acts are in violation of law.   

 The Regional Board will suffer no harm whatsoever.  It will merely be prohibited from 

violating the law.  

 An injunction is also in the public interest, and for the benefit of the environment.  State 

agencies should be required to comply with the law, just like everyone else.  An injunction will 

prohibit the Regional Board from abusing its power.  An injunction will also implement the intent of 

the Legislature, which has balanced the interests relating to duck clubs, and has decided that duck 

clubs should be allowed, and even required, to maintain their duck ponds in perpetuity.  Restoring 

the duck ponds, which provide food and habitat “vital” to waterfowl, will benefit the environment.   

IV.     THE CASE IS NOT MOOT 

  Published decisions typically discuss mootness in the context of an appeal.  “An appeal 

should be dismissed as moot when the occurrence of events renders it impossible for the appellate 

court to grant appellant any effective relief.”  (Cucamongans United for Reasonable Expansion v. 

City of Rancho Cucamonga (2000) 82 Cal.App.4th 473, 479, citing Eye Dog Foundation v. State 

Board of Guide Dogs for the Blind (1967) 67 Cal. 2d 536, 541 (“the duty of this court…is…not 

to…declare principles or rules of law which cannot affect the matter in issue in the case before it”).)  

Here this Court can provide effective relief, and can affect the matter at issue in this case, by 
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determining that the Regional Board acted in excess of its jurisdiction, and by issuing a preliminary 

injunction. Because this Court indisputably has jurisdiction to hear this case, it should resolve the 

important issues raised by this motion. (See Eye Dog Foundation at 541 (a court "must do complete 

justice once jurisdiction has been assumed").) This case, therefore, is not moot. 

There are also three exceptions to the general mootness rule: "( 1) when the case presents an 

issue of broad public interest that is likely to recur; (2) when there may be a recurrence of the 

controversy between the parties; and (3) when a material question remains for the court's 

determination." (Cucamongans United at 479-480, citations omitted.) This case fits within all three 

exceptions. The Regional Board's authority (or lack of authority) to require duck clubs to tear down 

levees is of broad public interest. There will be a recurrence of the controversy, because the 

Regional Board is in preparing for re-issuance of the order. A material question- the Board's 

authority to order duck clubs to rip out levee repairs- remains pending. 

v. CONCLUSION 

14 In accordance with CCP § 1 094.5(b), the Court should determine that the Regional Board 

15 acted in excess of its authority when in September 2015 it issued a cleanup and abatement order for 

16 the Work. The Regional Board should be enjoined from re-issuing that order, and from issuing 

17 another cleanup and abatement order requiring the Club to remove or destroy any part of the levee at 

18 Point Buckler Island, or to take actions inconsistent with its individual management plan or the 

19 Management Program. 

20 DATED: March 28, 2016. 
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By: ____________ ~----------------
Lawrence S. Bazel 
Attorneys for Petitioner and Plaintiff 
POINT BUCKLER CLUB, LLC 

15 
No. FCS046410 



1 PROOF OF SERVICE 

2 I declare that I am over the age of eighteen years and not a party to this action. I am 
employed in the City and County of San Francisco, and my business address is 155 Sansome Street, 

3 Suite 700, San Francisco, California 94104. 

4 On March 28, 2016, at San Francisco, California, I served the attached document(s): 

5 MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF CLUB'S 
MOTION FOR PRELIMINARY INJUNCTION 

6 

7 
On the following parties: 

Matthew G. Bullock 
8 Deputy Attorney General 

Office of the Attorney General 
9 455 Golden Gate Avenue, 

Suite 11000 
10 San Francisco, CA 94102 

Telephone: (415) 703-5546 
11 Fax: (415) 703-5480 

12 Matthew J. Goldman 
Deputy Attorney General 

13 Office of the Attorney General 
1300 I Street, Suite 125 

14 P.O. Box 944255 
Sacramento, CA 94244 

15 Telephone: (916) 324-4223 
Fax: (916) 327-2319 

16 
Attorneysfor California Regional 

17 Water Quality Control Board, San 
Francisco Bay Region,' Bruce H 

18 Wolfe, Executive Officer Of The 
Regional Board 

19 

20 

21 

22 

23 

24 

~ BY OVERNIGHT DELIVERY: On the date written above, I delivered the Federal Express package to a location 
authorized by Federal Express to receive documents for pickup. The package was placed in a sealed envelope or pac age 
designated by Federal Express with delivery fees paid or provided for, addressed to the persons on whom it is to be 
served at the addresses shown above. 

25 

26 

27 

28 

~ BY E-MAIL OR ELECTRONIC TRANSMISSION: On the date written above, I e-mailed the documents to the 
persons on the service list at the e-mail addresses listed above. I did not receive, within a reasonable time after 
transmission, any electronic message or other indication that transmission was unsuccessful. 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct and that this document was executed on March - 16 at San Francisco, 
California. 

PROOF OF SERVICE 











 

 

 

 

 

 

 

 

15g. “Point Buckler Club, LLC and John D. Sweeney ACL Complaint No. R2-2016-1008 

and Proposed CAO,” letter to Marnie Ajello, May 25, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
Lawrence S. Bazel 

(415) 402-2711 
lbazel@briscoelaw.net 

 

 

BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 

SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 

(415) 402-2700 
FAX (415) 398-5630 

25 May 2016 
 
 
By E-Mail 
 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
Attn:  Marnie Ajello 
marnie.ajello@waterboards.ca.gov 
 
 Subject:  Point Buckler Club, LLC and John D. Sweeney 
  ACL Complaint No. R2-2016-1008 and Proposed CAO 
 
Dear Ms. Ajello: 
 
 On behalf of Point Buckler Club, LLC (the “Club”) and John D. Sweeney, I request that 
Bruce Wolfe be removed from the advisory team and no longer participate in this matter.   
 
 Due process requires agencies to separate advocates from decision makers, and prohibits 
ex parte communications between them: 
 

While the state’s administrative agencies have considerable leeway 
in how they structure their adjudicatory functions, they may not 
disregard certain basic precepts.  One fairness principle directs that 
in adjudicative matters, one adversary should not be permitted to 
bend the ear of the ultimate decision maker or the decision maker’s 
advisers in private. Another directs that the functions of prosecution 
and adjudication be kept separate, carried out by distinct individuals.   

(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2006) 
40 Cal.4th 1, 5.)  

 In this case, Mr. Wolfe has been part of the prosecution team.  He issued cease and desist 
order no. R2-2015-0038 against the club.  He has therefore prosecuted a claim against the club 
and Mr. Sweeney in this matter.  If he was acting as the decision-maker or part of the advisory 
team in that matter, he should be disqualified on the ground that he was communicating ex parte 
with the prosecution team.  That order was issued as a result of secret communications between 
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Mr. Wolfe and the prosecution team (which had not even been identified to us as the prosecution 
team at that time).   
 
 Alcoholic Beverage Control reaffirmed the separation and ex parte rules applied by a line 
of cases reaching back to at least 1950.  (See English v. City of Long Beach (1950) 35 Cal.2d 
155, 159 (holding that an administrative board deprived a person of a fair trial when its decision 
was based on ex parte communications “of which the parties were not apprised and which they 
had no opportunity to controvert”); Howitt v. Superior Court (1992) 3 Cal.App.4th 1575, 1586-
1587  (holding that “performance of both roles [i.e. advocate for a party and adviser to the 
tribunal] by the same law office is appropriate only if there are assurances that the advisor for the 
decision maker is screened from any inappropriate contact with the advocate”); Nightlife 
Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 93, 98 (confirming that “it is 
improper for the same attorney who prosecutes the case to also serve as an advisor to the 
decision maker”, and holding that when an advocate acted as legal advisor to a hearing officer he 
violated due process); Quintero v. City of Santa Ana (2003) 114 Cal.App.4th 810, 812, 815 
(holding that there was a “clear appearance of bias and unfairness” that violated due process 
when a deputy city attorney represented a party in proceedings before the Board, and then 
represented the Board itself in proceedings on “a writ petition in the superior court”.)  Although 
these cases often involved lawyers, the separate requirement is no limited to lawyers.  It arises 
out of the concept that to ensure a fair trial, a person involved in the prosecution of a matter 
should not be involved in the decision-making process for that matter.   
 
 The State Board imposes a strict separation between the members of the prosecution and 
advisory teams: 
 

The hearing officer and the other [State] Board members treat the 
enforcement team “like any other party.”  Agency employees assigned to 
the enforcement team are screened from inappropriate contact with Board 
members and other agency staff through strict application of the state 
Administrative Procedure Act's rules governing ex parte communications.  
(Gov. Code, § 11430.10 et seq.)  “In addition, there is a physical 
separation of offices, support staff, computers, printers, telephones, 
facsimile machines, copying machines, and rest rooms between the 
hearing officer and the enforcement team (as well as the hearing team),” 
according to the Whitney declaration.   

(Morongo Band of Mission Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 
735-736.)   
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 The same strict separation should be applied here.  
 
 Because Mr. Wolfe has either violated the separation requirement by moving from the 
prosecution team to the advisory team in this matter, or has violated the ex parte prohibition by 
engaging in ex parte discussions about this matter, he is disqualified from participating in the 
matter and should be removed from the advisory team.  
 
 Thank you for considering this request, and please let me know if you need any 
additional information or legal argument to assist your decision.   
 

Sincerely, 

 
Lawrence S. Bazel 

 
cc: D. Whyte (be e-mail) 
 L. Drabandt (by e-mail) 
 T. Austin (by e-mail) 
 B. Martin (by e-mail) 
 M. Bullock (by e-mail) 
 M. Goldman (by e-mail) 
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From: Ajello, Marnie@Waterboards
Sent: Wednesday, May 25, 2016 5:38 PM
To: lbazel@briscoelaw.net
Cc: Okun,; Coupe, David@Waterboards; Wolfe, Bruce@Waterboards; Wells, 

Elizabeth@Waterboards; Hill, Stephen@Waterboards; Morrison, 
Elizabeth@Waterboards; Whyte, Dyan@Waterboards; Lichten, Keith@Waterboards; 
Hurley, Bill@Waterboards; Thompson, Brian@Waterboards; Farres, 
Agnes@Waterboards; Martin, Benjamin@Waterboards; Austin, Tamarin@Waterboards; 
Drabandt, Laura@Waterboards; Macedo, Julie@Waterboards

Subject: FW: Pt. Buckler Hearing Dates
Attachments: Response to 2016-05-22 Letter from Mr. Bazel.pdf

Dear Mr. Bazel: 
  
Attached please find the Advisory Team's response to your letter dated May 22, 2016. 
  
Sincerely, 
  
Marnie Ajello 
Staff Counsel 
State Water Resources Control Board 
1001 I Street, 22nd Floor 
Sacramento, CA 95814 
Tel.: (916) 327-4439 

From: Lawrence S. Bazel [lbazel@briscoelaw.net] 
Sent: Wednesday, May 25, 2016 2:01 PM 
To: Ajello, Marnie@Waterboards 
Cc: Hill, Stephen@Waterboards; john@spinnerisland.com; Austin, Tamarin@Waterboards; Drabandt, 
Laura@Waterboards; Whyte, Dyan@Waterboards; Okun, Lori@Waterboards 
Subject: RE: Pt. Buckler Hearing Dates 

Dear Ms. Ajello,  
  
Rather than respond to the prosecution team’s memo at length, I’d like to make sixth quick points.  
  
First, the parties need time to cool off and start talking sense  There has not been a meeting since last November, and 
the absence of face‐to‐face conversation encourages each side to feel wronged.  If the hearing date before the Regional 
Board is set for August, then I will try to get the court dates moved into June and July, so that our motion on the 
authority of the Regional Board can be decided before the Regional Board makes its decision.  That will renew the 
intensity of the litigation, which has mostly been quiet, and will heat things up rather than cool them off.   
  
Second, the two sides are in strong disagreement about the most basic facts, most specifically about whether the levee 
work dried out the interior of the island (and more generally whether it has had any adverse effects).  Face‐to‐face 
discussions tend to reduce the number of technical issues in dispute, and fewer disputes about basic facts should be 
beneficial to the Regional Board when it hears the dispute and tries to sort out the facts.  
  
Third, the pair of photos used by the prosecution team in its memo unfairly misrepresents the situation at the island, 
and provides a good example of the problems that arise from adversarial intensity.  The before photo provided by the 
prosecution team is green, while the after photo is brown; these photos are supposed to “show the degraded tidal 
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marsh”.  But the brownness or greenness of the island depends on the time of year.  The before photo was taken in 
late May, and the after photo was taken in early March‐‐‐which is when the island is still brown.  The prosecution team 
knows very well that the island turns green in spring.  In its request for a warrant, it said it needed to get onto the 
island before March because the island would turn green and the vegetation would obscure what it was looking 
for.  The attached photo, which was taken about two weeks ago, shows that the island is now green again.   
  
Fourth, if the levees are doing so much harm, why isn’t the prosecution team talking with us about interim 
measures?  The prosecution team faults us for not submitting written plans, but plans are usually preceded by 
discussions about what the real issues are and how they might be solved.   
  
Fifth, the accusations of delay, and more generally of fault, can be made in both directions, but they aren’t likely to 
lead to a solution.  The prosecution team is simply wrong when it says that we went to court “after obtaining an 
extension for a technical report”.  We went to court because the prosecution team refused our request to extend a 1 
January deadline.  In exchange for the extension, the club offered to collect data very similar to the data the 
prosecution team collected in March.  We went to court because the prosecution team forced us to get a court stay to 
avoid violating a deadline in the cease‐and‐desist order.   
  
Most recently, the prosecution team produced delay when it successfully had the hearing on my motion for a 
preliminary injunction moved from June to late August.  As I explained in my letter, the hearing on my motion to should 
take place before the Regional Board hearing.  The prosecution team argues that I endorsed the August date, but my 
endorsement was made when the hearing on my motion was still in June.  Now that the prosecution team has moved 
my date to August, it’s not surprising that I no longer endorse that date for the Regional Board hearing.   
  
Sixth, we do not agree that the prosecution team has provided us with all the information it should.  We expect to be 
following up on our requests.   
  
Thanks for your consideration of these comments. 
  
Larry  
  
  
  

 

 

LAWRENCE S. BAZEL 
155 Sansome Street, Seventh Floor 
San Francisco, California 94104 
Office: (415) 402-2700 Direct: (415) 402-2711  

 

From: Whyte, Dyan@Waterboards [mailto:Dyan.Whyte@waterboards.ca.gov]  
Sent: Wednesday, May 25, 2016 12:54 PM 
To: Ajello, Marnie@Waterboards <Marnie.Ajello@Waterboards.ca.gov>; Okun, Lori@Waterboards 
<Lori.Okun@waterboards.ca.gov> 
Cc: Wolfe, Bruce@Waterboards <Bruce.Wolfe@waterboards.ca.gov>; Hill, Stephen@Waterboards 
<Stephen.Hill@waterboards.ca.gov>; john@spinnerisland.com; Lawrence S. Bazel <lbazel@briscoelaw.net>; Austin, 
Tamarin@Waterboards <Tamarin.Austin@waterboards.ca.gov>; Drabandt, Laura@Waterboards 
<Laura.Drabandt@waterboards.ca.gov> 
Subject: Pt. Buckler Hearing Dates 
  
Dear Ms. Okun and Ms. Ajello, 
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In response to Mr. Lawrence S. Bazel’s May 22, 2016, letter, the Prosecution Team respectfully requests the 
hearing remain scheduled for August 10, 2016, before the San Francisco Bay Regional Water Quality Control 
Board.  The attached memo describes the basis for our objection. 
  

Thank you, 
  

Dyan Whyte 
Prosecution Team Lead 





 

 

 

 

 

 

 

 

15i. “Point Buckler Club, LLC and John D. Sweeney Proposed Cleanup and Abatement 
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iii. Exhibit 3 – Hearing Procedure for Administrative Civil Liability Complaint 
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BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 

SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 

(415) 402-2700 
FAX (415) 398-5630 

27 May 2016 
 
 
By E-Mail 
 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
Attn:  Marnie Ajello 
marnie.ajello@waterboards.ca.gov 
 
 Subject:  Point Buckler Club, LLC and John D. Sweeney 
   Proposed Cleanup and Abatement Order 
 
Dear Ms. Ajello: 
 
 On behalf of Point Buckler Club, LLC and John D. Sweeney (jointly the “Club”), I am 
submitting the following objections and comments in response to the document entitled 
“Hearing Procedure For Administrative Civil Liability Complaint No. R2-2016-1008 and 
Tentative Cleanup and Abatement Order” (the “Hearing Procedure”).   
 
 1. Appointment of Presiding Officer.   
 
 To date, the Club has not received notice of who is presiding officer in this matter.  
The Administrative Adjudication Bill of Rights calls for a presiding officer.  (Gov. Code 
§ 11425.10(a)(5), § 11430, § 11440.)  Please identify the presiding officer.   
 
 2. Decisions Made By Persons Other Than Presiding Officer.  
 
 The Club objects to any decision made by anyone other than the presiding officer, 
including the decision on our request to postpone the 10 August hearing on the proposed cleanup 
and abatement order.  The role of the advisory team is to advise the presiding officer, not to 
make decisions.  (See e.g. 23 CCR § 648(d) (“[t]he presiding officer may waive any 
requirements…”, emphasis added.)   
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 3. Special Hearing. 
 
 The Club requests that the matter be taken off the Regional Board’s monthly calendar and 
be given a special hearing similar to the hearing used in the consolidated Byron-Bethany 
Irrigation District and West Side Irrigation District cases (jointly “Byron-Bethany”).  This case is 
at least as complex and substantial as those cases.  Here the prosecution team has proposed a 
civil liability of $4.8 million, the largest ever proposed in this region.  In comparison, the 
proposed civil liability in Byron-Bethany was for about $1.5 million.  In Byron-Bethany, the 
prosecution team had proposed a cleanup and abatement order, as the prosecution team has here.  
 
 Any element of due process afforded in Byron-Bethany should be afforded here.  There 
the State Board action threatened to deprive the districts of their property rights in water.  Here 
the Regional Board’s actions threaten to deprive the Club of its property rights in land.  
 
 4. Briefing Schedule.   
 
 The briefing schedule is so unfair it calls into question the legitimacy of the entire 
process.  The Hearing Procedure gives the Club only ten days to respond to the prosecution 
team’s opening brief (page 7).  The opening brief is due 1 July, and our opposition brief is due 
11 July. 
 
 The process at issue here is most closely analogized to a motion for summary judgment.  
It requires the development and submission of evidence by the opposing party, not just legal 
argument.  Motions for summary judgment are governed by Code of Civil Procedure (“CCP”) 
437c, which establishes the following briefing schedule:  opening brief due 75 days before 
hearing; opposition brief due 14 days before hearing; reply brief due 5 days before hearing.  
(CCP §437c(a)(2), (b)(2), b(4).)  You will note that this schedule gives the opposing party 
61 days to respond to the opening brief.  When applied to the 10 August hearing, this schedule 
produces the following deadlines: 
 

Hearing  10 August 
Reply brief  5 August 
Opposition brief 27 July 
Opening brief  27 May 

 
 “Due process always requires, at a minimum, notice and an opportunity to respond.”  
(United States v. Raya -Vaca, 771 F.3d 1195, 1204 (9th Cir. 2014); accord Gov. Code 
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§ 11425.10(a)(1) (“[t]he agency shall give the person to which the agency action is directed 
notice and an opportunity to be heard, including the opportunity to present and rebut evidence”).)  
Until we receive the prosecution team’s opening brief, we will not have all their evidence and 
arguments in front of us, and we will not know which legal issues and which factual arguments 
the prosecution team is putting most emphasis on.  In other words, we will not know what we 
really need to respond to, and what we can safely ignore.  
 
 It does not help to say that the prosecution team has already given us a 452-page 
technical report and a 21-page proposed cleanup and abatement order (compared with the 6-page 
cleanup and abatement order issued last September) that includes 71 proposed findings.  Even 
61 days are not enough to rebut every substantial factual assertion in the 452-page report and all 
of the 71 proposed findings.  To provide fair notice, the prosecution team must give us, in the 
words of the Hearing Procedure, “[a]ll legal and technical arguments or analysis” (page 4).   
 
 The Hearing Procedure does not require the prosecution team to provide that information 
until 1 July.  For us to have a fair opportunity to respond to those arguments and analysis, we 
must have sufficient time to think about them, to collect whatever additional data we may decide 
we need, and to draft responses.  In this case, we expect to need to obtain field data, which takes 
time.   
 
 The summary-judgment schedule provides time to collect additional data.  The existing 
Hearing Procedure does not.  We therefore request that the summary-judgment schedule be 
applied to this matter, and that the dates set out above be used, with one change.  The schedule 
set out above would make the prosecution team’s opening brief due today.  We have no 
objection to giving the prosecution team two weeks from today, until 10 June, to file its opening 
brief, as long as we receive a minimum of 45 days to respond.   
 
 As things now stand, the prosecution team has had about 20 months (from September 
2014 to 17 May 2016, when it issued the Hearing Procedure) plus an additional 45 days from the 
issuance of the Hearing Procedure, to prepare its opening brief.  The Club gets ten days to 
respond.  That is grossly unfair.   
 
 5. Time For Hearing.   
 
 The Hearing Procedure gives us only 30 minutes before the Regional Board.  During that 
time, we must make our opening statement, provide the testimony of our witnesses, cross-
examine the other side’s witnesses, and make our closing argument.  Those 30 minutes, divided 
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among these four tasks, provides only 7.5 minutes per task.  This time is too short to give us a 
fair opportunity to present our case.  It implies that there is no point in talking because the 
Regional Board will rubber stamp whatever is put before it.   
 
 The Club requests that it be given the time given to the prosecution team and to West 
Side Irrigation District in Byron-Bethany—20 minutes for oral opening statements (that time was 
shortened because written opening statement were submitted), plus 1.5 hours for presentation of 
direct testimony, plus 1 hour for cross-examination, plus 30 minutes for rebuttal testimony, plus 
1 hour for direct testimony related to the cleanup and abatement order, plus 1 hour for cross-
examination of those witnesses, which add up to 5 hours and 20 minutes—plus additional time 
for a full opening statement and for closing argument, for a total request of 7 hours.   
 
 A copy of the order setting these times is attached as Exhibit 2.  You will note that the 
order is signed by the two hearing officers, rather than by anyone on the advisory team.   
 
 6. Bias.  
 
 A presiding officer is subject to disqualification for bias.  (Gov. Code § 11425.10(a) (5.).)  
Although presiding officers are presumed to be impartial, that presumption can be overcome by a 
“particular combination of circumstances creating an unacceptable risk of bias”.  (Morongo Band 
of Mission Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 741.)  Here that 
particular combination exists.  
 
 First, the Hearing Procedure gives the Club only 30 minutes to explain its case, present 
its witnesses, cross-examine the prosecution team’s witnesses, identify the applicable law, and 
make all its arguments.  This time is wholly inadequate for a fair trial.  It implies only one 
purpose:  to get the presentations over as quickly as possible so that the Regional Board members 
can rubber stamp staff’s proposal.  See discussion above.  
 
 Second, the briefing schedule is strongly biased in favor of the prosecution team.  The 
prosecution team gets 20 months plus 45 days to prepare its opening brief, whereas the Club gets 
only 10 days to respond.  See discussion above.  
 
 Third, the Hearing Procedure itself shows that there is insufficient separation of 
functions.  The adjudicative function of an agency must be kept completely separate from the 
prosecution functions: 
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While the state’s administrative agencies have considerable leeway 
in how they structure their adjudicatory functions, they may not 
disregard certain basic precepts.  One fairness principle directs that 
in adjudicative matters, one adversary should not be permitted to 
bend the ear of the ultimate decision maker or the decision maker’s 
advisers in private. Another directs that the functions of prosecution 
and adjudication be kept separate, carried out by distinct individuals.   

(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2006) 
40 Cal.4th 1, 5.)  

Here the prosecution team acted as the adjudicator when it issued the Hearing Procedure.  The 
Hearing Procedure sets specific deadlines by which actions must be taken.  That is the job of the 
presiding officer, not the prosecution team.  Because the prosecution team has acted as the 
adjudicator in this case, the Regional Board has not maintained the required separation.   
 
 The Club has been told that the Hearing Procedure is a standard form that has been 
approved by the advisory team, and has received a copy of the standard form, which is attached 
as Exhibit 3.  The Club has also receiving documentation showing that Bruce Wolfe informed 
the Regional Board of the standard form in 2009, but did not ask the Board to approve the form.  
That is not good enough to meet due-process requirements.   
 
 If anyone on the prosecution team took any part in the preparation of the form, then there 
has been a violation of the separation requirement.   
 
 Regardless of who prepared the standard form, the Hearing Procedure is not identical to 
the standard form.  The Hearing Procedure, for example, gives the prosecution team a reply 
brief, whereas the standard form does not allow for a reply brief.  According to the standard 
form, the prosecution team can only submit objections to evidence following the opposition 
brief.  This difference implies that the prosecution team has made adjudicatory decisions—it has 
modified the standard procedure in its favor—and thereby violated the separation of functions 
rule.   
 
 There are also differences in the deadlines set by the Hearing Procedure and set out in the 
standard form.  It does not matter that these differences are minor.  What is important here is that 
the prosecution team is making adjudicatory decisions with the apparent blessing of the advisory 
team.  That is evidence of a pervasive bias against true separation of functions.   
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 The nonpublic nature of the Hearing Procedure is also evidence of bias within the 
Regional Board.  If the Regional Board has established procedural rules for hearings, those rules 
should be made available to the general public through regulations or, at the very least, by having 
the rules prominently posted on the website.  By maintaining secret rules that are known to the 
prosecution team but not to the affected parties, the Regional Board has biased the hearing in 
favor of the prosecution team.   
 
 Fourth, there have been ex parte communications between the prosecution and advisory 
teams, and misrepresentations about those ex parte communications.  Bruce Wolfe was a part of 
the prosecution team on the previous cease and desist order (or he was a decision maker who 
participated in ex parte communications with the prosecution team), and is now part of the 
advisory team.  For this reason, the Club has requested that Mr. Wolfe be disqualified from 
participating in this matter.  (Copy attached as Exhibit 4.)   
 
 The Hearing Procedure asserts that there have been no ex parte communications, but that 
statement is not accurate.  (See discussion below.)  
 
 Because of this evidence of bias, the 10 August hearing should be taken off calendar.  
A presiding officer should be appointed, and that presiding officer should determine who is 
properly on the advisory team.  The presiding officer should invite proposals on a hearing 
procedure from the parties, and rule on them as an independent adjudicator.   
 
 7. Ex Parte Communications.   
 
 The Hearing Procedure incorrectly asserts that “[m]embers of the Prosecution Team have 
not had any ex parte communications with the members of the Regional Water Board or the 
Advisory Team regarding this proceeding.”  (Page 4.)  But, as explained in Exhibit 4, Mr. Wolfe 
has engaged in ex parte communications.   
 
 8. Bruce Wolfe. 
 
 The Club has objected to Mr. Wolfe’s participation on in this matter. The Club requests 
that the decision on this objection be made by the presiding officer.  The Club also requests that 
it be informed about the timing and procedure that will be used to make this decision.   
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 9. The Hearing Procedure. 
 
 The Club objects to the Hearing Procedure on the ground that it was issued by the 
prosecution team, which has no authority to make adjudicatory decisions.  To the extent that it 
was blessed by the advisory team, the Club objects because the advisory team has no authority to 
be making adjudicatory decisions in the place of the presiding officer.  (See discussion above.)   
 
 10. Waiver.  
 
 The Hearing Procedure incorrectly characterizes the waiver regulation.  The Hearing 
Procedure asserts that “[i]n accordance with Section 648, subdivision (d), any procedure not 
provided by this  Hearing Procedure is deemed waived.”  (Page 2.)  But that section says only 
that “[t]he presiding officer may waive any requirements in these regulations…so long as those 
requirements are not mandated by state or federal statute or by the state or federal constitution.”  
(23 CCR §648(d).)  The Club objects to the assertion of waiver in the Hearing Procedure both 
because it was not made by the presiding officer, and because the Club cannot reasonably be 
held to waive objections it may have to procedures not yet been identified.  The Club also objects 
to assertions of waiver on the ground that they were made by the prosecution team, which has no 
authority to made adjudicatory decisions.  The prosecution team may, of course, waive any of its 
own rights.   
 
 11. Non-Parties. 
 
 The Hearing Procedure invites nonparties to provide written “policy statements” and to 
make statements at the hearing.  (Pages 4 and 5.)  Policy statements may be appropriate for 
quasi-legislative proceedings, but not for adjudicatory proceedings.  Just as no non-party is 
allowed to participate in a court proceeding, no non-party should participate in this proceeding.   
 
 12. The 16 June Deadline. 
 
 The Hearing Procedure includes a 16 June deadline, which is explained as “Dischargers’ 
and interested persons deadline for submission of written recommendations/non-evidentiary 
policy statements.”  (Page 7.)  The standard form make no mention of dischargers in this context. 
(Ex. 3, page 6.)  The Club objects to this deadline both for the reason given above, and because it 
is vague and ambiguous.  If the Club has an obligation to make a submission by that date, the 
obligation should be clarified.  If not, the deadline should be deleted.  
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 13. Rebuttal Evidence. 
 
 The Hearing Order does not specifically prohibit the prosecution team from submitting 
evidence with its reply brief.  It should.  Due process requires that the Club have an opportunity 
to respond to the evidence.  When evidence is submitted with the final brief, there is no 
opportunity to respond.   
 
 14. Documents. 
 
 The Club has submitted a request under the Public Records Act, but does not appear to 
have received all responsive documents.  The Club expects to be following up with the 
prosecution team.  To the extent that the prosecution team does not produce all the documents 
that it should produce, the Club objects to the Hearing Procedure, hearing date, and briefing 
schedule on the ground that documents have been withheld.   
 
 Thank you for considering these objections and comments, and please let me know if you 
need any additional information or legal argument.   
 

Sincerely, 

 
Lawrence S. Bazel 

 
cc: D. Coupe (by e-mail) 
 D. Whyte (be e-mail) 
 L. Drabandt (by e-mail) 
 T. Austin (by e-mail) 
 B. Martin (by e-mail) 



 
 

 

Draft Order Dismissing Pending Water Right Enforcement 
Actions Against Two Irrigation Districts  

To be Considered by State Water Board June 7, 2016 
 
On May 26, 2016, the State Water Resources Control Board (State Water Board or Board) 
released a draft order proposing to dismiss pending enforcement actions against Byron-
Bethany Irrigation District (BBID) and The West Side Irrigation District (WSID).  The Division of 
Water Rights (Division) initiated the enforcement actions last summer.  Two members of the 
Board sat as impartial hearing officers to consider the evidence during a public hearing held in 
March.  The Board will consider the draft order for possible adoption on June 7, 2016.  
 
The State Water Board is the state agency responsible for issuing water right permits and 
licenses and enforcing many of California’s water right laws.  The largest portion of California 
water rights are “appropriative” water rights, which are subject to a rule of priority.  Under the 
rule of priority, the earliest, senior water rights are satisfied before more recent, junior water 
rights.  The priority of an appropriative water right determines whether water is available to that 
right.  The rule of priority is especially important in times when natural flows in rivers and 
streams are limited, such as during a drought. 
 
In 2015, California was in the midst of its worst drought in modern times and snow pack levels 
were at historic lows.  On June 12, 2015, staff of the Board informed holders of appropriative 
water rights with a priority of 1903 or later within the Sacramento and San Joaquin River 
watersheds of the apparent lack of available water because of extremely dry conditions 
resulting in reduced surface water flows.  Board staff based the notice on water demand 
information provided by senior water right holders and water supply information provided by 
state and federal agencies. 
 
In July 2015, the Division issued an administrative civil liability complaint against BBID and a 
draft cease and desist order against WSID based on evidence that the irrigation districts had 
diverted water when water was unavailable under their priorities of right.  Both districts 
requested hearings to respond to these allegations. 
 
Hearings for enforcement proceedings before the Board are subject to special procedural 
protections to ensure a fair hearing.  The Board members serve as impartial hearing officers, 
weighing the evidence and arguments of the parties.  Staff of the Division recommending the 
enforcement orders - the Prosecution Team – are separated from the hearing officers and staff 
advising the hearing officers.  Members of the Prosecution Team and other parties to the 
proceeding are prohibited from having ex parte communications about the proceeding with 
State Water Board members or any member of the hearing team.  The Board considers only 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/bbid_wsid/draftorder_bbidwsid052616.pdf


 
 
the evidence submitted into the record when making its determination. The BBID and WSID 
enforcement actions were subject to these special procedures. 
 
On March 21, 22, and 23, 2016, the State Water Board commenced the public hearing to 
consider evidence about the availability of water for diversion by WSID and BBID.  The 
Prosecution Team primarily relied upon an analysis created by the Division to determine 
availability of water during the drought following the rule of priority for water rights.  The 
analysis is a forecasting tool that predicts water availability by comparing forecasted natural 
supply to estimated demand.  The draft order finds that the water availability analysis and 
supporting evidence in the record was insufficient to continue the enforcement proceedings 
against the irrigation districts.   
 
The draft order describes the water availability analysis as “an indispensable planning tool to 
forecast water availability for categories of rights when shortages are anticipated,” but points to 
specific inconsistencies in the analysis when applied to calculate the supply of water available 
to the irrigation districts in 2015.  Information about water availability is necessary for water 
right holders to voluntarily comply with the priority system.  The proposed order recognizes the 
analysis’s value to the state, in particular to farmers, irrigation districts, and communities who 
must plan around water shortages and make advanced decisions about planting, conservation 
measures, and alternate supplies.  Moreover, the draft order does not preclude a similar but 
revised analysis from being used to support future enforcement actions before the Board.  
Further work will need to be done by the State Water Board and stakeholders to refine the 
analysis based on improved water accounting, inconsistencies identified during the hearing, 
and additional tools provided by the Legislature as part of its drought response. 
 
The draft order clarifies that the Board has the authority to impose penalties for diversion or 
use of water by claimants of senior appropriative rights when water is unavailable under the 
priority of their rights.  This authority allows the Board to administer water rights and enforce 
the priority system during drought or in other circumstances when the water supply is 
insufficient to satisfy all claimants.   
 
The period to consider written public comments on this draft order ends at noon on June 3, 
2016. 
 
The draft order is an example of the Board’s independent review of actions initiated by the 
Board’s staff, in a fair and impartial administrative hearing setting.  The Board intends to hold a 
future workshop about best practices for conducting water availability analyses for purposes of 
administering the water rights priority system and other regulatory approaches to the 
administration of water rights during shortage. 
 
For more information on the role of the State Water Board administering the water rights 
system, please visit a resource page found here: 
 
 
This fact sheet was last updated on May 26, 2016. 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/bbid_wsid/draftorder_bbidwsid052616.pdf
http://www.waterboards.ca.gov/waterrights/board_info/faqs.shtml


 
 
 
 
 
 
 
 
 

 

 
 
February 18, 2016 
 
VIA ELECTRONIC MAIL 
 
TO: ENCLOSED REVISED SERVICE LIST OF PARTICIPANTS 
 
SECOND PRE-HEARING CONFERENCE RELATED TO BYRON BETHANY IRRIGATION 
DISTRICT ADMINISTRATIVE CIVIL LIABILITY COMPLAINT AND THE WEST SIDE 
IRRIGATION DISTRICT DRAFT CEASE AND DESIST ORDER HEARINGS  
 
This letter addresses the procedural issues that were raised during the State Water Resources 
Control Board’s (State Water Board) February 8, 2016 second pre-hearing conference and 
several additional procedural issues. 
 
 
ORDER AND TIMING OF PROCEEDING 
 
We will conduct the hearings in the following order: 
 
Policy Statements:  Before the commencement of Phase 1 of the consolidated hearings, we 
will hear from any speakers who did not submit a Notice of Intent to Appear but wish to make a 
non-evidentiary policy statement. (See Hearing Notice Attachment, Sec. 9a, Policy Statements.)  
We will limit policy statements to 5 minutes, or less as is appropriate based on the number of 
persons wishing to make a policy statement. 
 
Opening Statements:  We will allow one written opening statement to be submitted by each 
party in each proceeding.  Each written opening statement shall not exceed 10 pages in length, 
double-spaced, in 12 point font (preferably Arial).  Alternately, parties may file a joint opening 
statement of up to 20 pages in length.  Written rebuttal of written opening statements will not be 
accepted.  The opportunity to respond in writing to opening statements is in a party’s closing 
brief. 
 
After presentation of any policy statements and before we proceed to summaries of direct 
testimony in Phase 1, we will allow all of the parties to either proceeding to make a single oral 
opening statement.  We will not allow time for additional opening statements prior to Phase 2 of 
either hearing. 
 
Oral opening statements made by parties presenting a case-in-chief should briefly summarize 
the parties’ objectives in the case, the major points they intend to establish, and the relationship 
between the major points and the Key Issues.  Oral opening statements may include policy-
oriented statements and should briefly summarize the party’s interest and extent of participation.   
 



The WSID CDO Hearing  February 18, 2016 
The BBID ACL Hearing 

2 
 

We will hear oral opening statements in the following order according to the stated time limits.  
Parties may choose to combine their allowed time with that of other parties.  However, parties 
will need to inform us of these changes, by Noon, March 14, 2016: 
 

1. Division of Water Rights Prosecution Team (Prosecution Team)  (20 minutes) 
2. Byron Bethany Irrigation District (BBID)  (20 minutes) 
3. The West Side Irrigation District (WSID)  (20 minutes) 
4. Mr. Morat  (5 minutes) 
5. South Delta Water Agency (SDWA)  (5 minutes) 
6. Central Delta Water Agency (CDWA)  (5 minutes) 
7. City and County of San Francisco (CCSF)  (5 minutes) 
8. San Joaquin Tributaries Authority (SJTA)  (5 minutes) 
9. California Department of Water Resources (DWR)  (5 minutes) 
10. State Water Contractors  (5 minutes) 
11. Patterson Irrigation District  (5 minutes) 
12. Banta-Carbona Irrigation District  (5 minutes) 
13. Westlands Water District  (5 minutes) 

 
 
Cases-in-Chief – Phase 1 (Water Availability):  We will allow the parties to present their oral 
summaries of direct testimony in the following order, according to the stated time limits.  We 
may, upon an offer of proof as to the substance, purpose, and relevancy of the expected 
testimony, approve a party’s request for additional time to present direct testimony during the 
party’s case-in-chief: 
 
Order of Presentation for Direct Testimony:  

1. Prosecution Team  (1.5 hours) 
2. BBID  (1.5 hours) 
3. WSID  (1.5 hours) 
4. SDWA  (30 minutes) 
 

Order of Cross-Examination: 
Cross-examination is not limited to the scope of direct testimony.  Cross-examination must, 
however, be limited to the factual issues in dispute.  The parties may choose to combine their 
allowed time for cross-examination with that of other parties.  However, parties will need to 
inform us of these changes, by Noon, March 14, 2016. 
 
In Phase 1, cross-examination will be conducted in the following order, according to the stated 
time limits per witness, or in the case of multiple witnesses, per panel of witnesses: 
 

1. Prosecution Team  (1 hour) 
2. BBID  (1 hour) 
3. WSID  (1 hour) 
4. SDWA  (10 minutes) 
5. CDWA  (10 minutes) 
6. CCSF  (10 minutes) 
7. SJTA  (10 minutes) 
8. DWR  (10 minutes) 
9. State Water Contractors  (10 minutes) 
10. Patterson Irrigation District  (10 minutes) 
11. Banta-Carbona Irrigation District  (10 minutes) 
12. Westlands Water District  (10 minutes)  
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During the second pre-hearing conference, some of the parties expressed concern that the time 
allowed for cross-examination is too limited, and that cross-examination of witnesses by panel 
will lead to confusion.  At this time, we intend to proceed within the time limits provided here and 
allow cross-examination by panel of witnesses if a party has presented its direct testimony in 
that manner rather than by individual witness.  However, the cross-examiners may direct their 
questions to particular witnesses on the panel.   
 
We note that the parties have already had the opportunity to depose the Prosecution Team’s 
witnesses, so cross-examination during the hearing will not be the parties’ first and only 
opportunity to elicit testimony from these individuals.  The parties also have the option of 
coordinating and combining their allotted time.  We conclude that the time limits are appropriate 
to avoid repetitive testimony and promote efficiency of the hearing procedure.  We will consider 
requests for additional time during the hearing, and will allow additional time if further cross-
examination appears likely to produce relevant and material evidence. 
 
Redirect Testimony and Recross-Examination:  At our discretion during the hearing, we may 
allow redirect examination upon an offer of proof as to the substance, purpose, and relevancy of 
the expected testimony.  Recross-examination, if any, shall be limited to the scope of the 
redirect testimony.  We are likely to establish time limits for any redirect and recross-
examination. 
 
If allowed, redirect testimony and recross-examination will be conducted in the same order 
established for direct testimony and cross-examination. 
 
Exhibits offered into Evidence:  After completion of direct testimony, cross-examination, and if 
allowed, redirect testimony and recross-examination, the party presenting its case-in-chief may 
offer its exhibits into evidence. 
 
Presentation of Rebuttal:  After completion of direct testimony and cross-examination, and any 
allowed redirect testimony and recross-examination, the parties may present rebuttal evidence.   
 
Rebuttal evidence is limited to evidence that is responsive to evidence presented in connection 
with another party's case-in-chief, and does not include evidence that should have been 
presented during the case-in-chief of the party submitting rebuttal evidence.  Rebuttal evidence 
may not be repetitive of evidence already submitted.  Cross-examination of rebuttal evidence 
shall be limited to the scope of the rebuttal evidence.  
 
We will allow parties to present a summary of submitted written rebuttal testimony.  Parties may 
also offer rebuttal testimony that is in response to new evidence and could not have been 
previously submitted in writing.  The parties may choose to combine their allowed time for 
rebuttal with that of other parties.  However, parties will need to inform us of these changes, by 
Noon, March 14, 2016.   
 
Rebuttal testimony will be presented in the following order, according to the stated time limits.  
The Prosecution Team, BBID, and WSID will each be allowed 30 minutes.  All other parties will 
be limited to 10 minutes per party for rebuttal.  
 

1. Prosecution Team  (30 minutes) 
2. BBID  (30 minutes) 
3. WSID  (30 minutes) 
4. SDWA  (10 minutes 
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5. CDWA  (10 minutes) 
6. CCSF  (10 minutes) 
7. SJTA  (10 minutes) 
8. DWR  (10 minutes) 
9. State Water Contractors  (10 minutes) 
10. Patterson Irrigation District  (10 minutes) 
11. Banta-Carbona Irrigation District  (10 minutes) 
12. Westlands Water District  (10 minutes) 

 
We may allow additional time for rebuttal upon an offer of proof as to the substance, purpose, 
and relevancy of the expected testimony. 
 
Cross-examination of rebuttal evidence will follow the same order as presentation of rebuttal, 
and will be limited to the scope of the rebuttal evidence.  Time limits for cross-examination of 
rebuttal testimony will be specified at a later time. 
 
After completion of presentation of rebuttal evidence and rebuttal cross-examination by all the 
parties, each party may offer any rebuttal exhibits into evidence. 
 
 
Cases-in-Chief – Phase 2 (BBID ACL Complaint):   
 
We will allow the parties to present their cases-in-chief and conduct cross-examination in the 
following order, according to the stated time limits.  We may, upon an offer of proof as to the 
substance, purpose, and relevancy of the expected testimony, approve a party’s request for 
additional time to present direct testimony during the party’s case-in-chief: 
 
Order of Presentation for Direct Testimony:  

1. Prosecution Team  (1 hour) 
2. BBID  (1 hour) 
3. SDWA  (20 minutes) 
4. Richard Morat  (10 minutes)  

 
Order of Cross-Examination: 

1. Prosecution Team  (1 hour) 
2. BBID  (1 hour) 
3. WSID  (10 minutes) 
4. SDWA  (10 minutes) 
5. CDWA  (10 minutes) 
6. CCSF  (10 minutes) 
7. SJTA  (10 minutes) 
8. DWR  (10 minutes) 
9. State Water Contractors  (10 minutes) 
10. Patterson Irrigation District  (10 minutes) 
11. Banta-Carbona Irrigation District  (10 minutes) 

 
The parties may choose to combine their allowed time for cross-examination with that of other 
parties.  However, parties will need to inform us of these changes, by Noon, March 14, 2016.   
 
We may allow additional time for cross-examination, if we determine that the examination is 
likely to produce relevant and material testimony. 
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Redirect Testimony and Recross-Examination:  At our discretion during the hearing, we may 
allow redirect examination upon an offer of proof as to the substance, purpose, and relevancy of 
the expected testimony.  Recross-examination, if any, shall be limited to the scope of the 
redirect testimony.  We are likely to establish time limits for any redirect and recross-
examination. 
 
If allowed, redirect testimony and recross-examination will be conducted in the same order 
established for direct testimony and cross-examination. 
 
Exhibits offered into Evidence:  After completion of direct testimony, cross-examination, and if 
allowed, redirect testimony and recross-examination, the party presenting its case-in-chief may 
offer its exhibits into evidence. 
 
Presentation of Rebuttal:  After completion of direct testimony and cross-examination, and any 
allowed redirect testimony and recross-examination, the parties may present rebuttal evidence.   
 
Rebuttal evidence is limited to evidence that is responsive to evidence presented in connection 
with another party's case-in-chief, and does not include evidence that should have been 
presented during the case-in-chief of the party submitting rebuttal evidence.  Rebuttal evidence 
may not be repetitive of evidence already submitted.  Cross-examination of rebuttal evidence 
shall be limited to the scope of the rebuttal evidence.  
 
We will allow parties to present a summary of submitted written rebuttal testimony.  Parties may 
also offer rebuttal testimony that is in response to new evidence and could not have been 
previously submitted in writing.  The parties may choose to combine their allowed time for 
rebuttal with that of other parties.  However, parties will need to inform us of these changes, by 
Noon, March 14, 2016.   
 
The order of presentation of rebuttal evidence will be the same as the order for cross-
examination.  The Prosecution Team and BBID will each be allowed 30 minutes.  All other 
parties will be limited to 10 minutes per party for rebuttal.  
 
We may allow additional time for rebuttal upon an offer of proof as to the substance, purpose, 
and relevancy of the expected testimony. 
 
Cross-examination of rebuttal evidence will follow the same order as presentation of rebuttal, 
and will be limited to the scope of the rebuttal evidence.  Time limits for cross-examination of 
rebuttal testimony will be specified at a later time.   
 
After completion of presentation of rebuttal evidence and rebuttal cross-examination by all the 
parties, each party may offer any rebuttal exhibits into evidence. 
 
 
Cases-in-Chief – Phase 2 (WSID Draft CDO):   
 
We will allow the parties to present their cases-in-chief and conduct cross-examination in the 
following order, according to the stated time limits.  We may, upon an offer of proof as to the 
substance, purpose, and relevancy of the expected testimony, approve a party’s request for 
additional time to present direct testimony during the party’s case-in-chief: 
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Order of Presentation for Direct Testimony:  
1. Prosecution Team  (1 hour) 
2. WSID  (1 hour) 
3. SDWA  (20 minutes)  

 
Order of Cross-Examination: 

1. Prosecution Team  (1 hour) 
2. WSID  (1 hour) 
3. BBID  (10 minutes) 
4. SDWA  (10 minutes) 
5. CDWA  (10 minutes) 
6. CCSF  (10 minutes) 
7. SJTA  (10 minutes) 
8. DWR  (10 minutes) 
9. State Water Contractors  (10 minutes) 
10. Westlands Water District  (10 minutes) 

 
The parties may choose to combine their allowed time for cross-examination with that of other 
parties.  However, parties will need to inform us of these changes, by Noon, March 14, 2016.   
 
We may allow additional time for cross-examination if we determine that the examination is 
likely to produce relevant and material testimony. 
 
Redirect Testimony and Recross-Examination:  At our discretion during the hearing, we may 
allow redirect examination upon an offer of proof as to the substance, purpose, and relevancy of 
the expected testimony.  Recross-examination, if any, shall be limited to the scope of the 
redirect testimony.  We are likely to establish time limits for any redirect and recross-
examination. 
 
If allowed, redirect testimony and recross-examination will be conducted in the same order 
established for direct testimony and cross-examination. 
 
Exhibits offered into Evidence:  After completion of direct testimony, cross-examination, and if 
allowed, redirect testimony and recross-examination, the party presenting its case-in-chief may 
offer its exhibits into evidence. 
 
Presentation of Rebuttal:  After completion of direct testimony and cross-examination, and any 
allowed redirect testimony and recross-examination, the parties may present rebuttal evidence.   
 
Rebuttal evidence is limited to evidence that is responsive to evidence presented in connection 
with another party's case-in-chief, and does not include evidence that should have been 
presented during the case-in-chief of the party submitting rebuttal evidence.  Rebuttal evidence 
may not be repetitive of evidence already submitted.  Cross-examination of rebuttal evidence 
shall be limited to the scope of the rebuttal evidence.  
 
We will allow parties to present a summary of submitted written rebuttal testimony.  Parties may 
also offer rebuttal testimony that is in response to new evidence and could not have been 
previously submitted in writing.  The parties may choose to combine their allowed time for 
rebuttal with that of other parties.  However, parties will need to inform us of these changes, by 
Noon, March 14, 2016.   
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The order of presentation of rebuttal evidence will be the same as the order for cross-
examination.  The Prosecution Team and WSID will each be allowed 30 minutes.  All other 
parties will be limited to 10 minutes per party for rebuttal.  
 
Cross-examination of rebuttal evidence will follow the same order as presentation of rebuttal, 
and will be limited to the scope of the rebuttal evidence.  Time limits for cross-examination of 
rebuttal testimony will be specified at a later time.   
 
After completion of presentation of rebuttal evidence and rebuttal cross-examination by all the 
parties, each party may offer any rebuttal exhibits into evidence. 
 
 
CLOSING BRIEF 
 
Oral closing arguments will not be permitted.  We will allow the parties to submit one closing 
brief in each proceeding, after completion of both phases of the hearings.  
 
Additional procedural details about the closing briefs, including page limits and deadlines for 
submittal, will be determined at a later time during the proceedings.  Closing briefs should only 
address those facts and legal arguments previously raised.  At this time, we will not allow 
responses to closing briefs. 
 
 
OTHER PROCEDURAL MATTERS: 
 
Briefs in response to the motions submitted by BBID and WSID on January 25, 2016, and as 
revised and resubmitted on February 3, 2016, are due on February 22, 2016.  The Prosecution 
Team may submit one brief in each proceeding in response to the respective motions, each up 
to 20 pages in length.  The remaining parties may submit one responsive brief in each 
proceeding in support or in opposition to the motion(s).  Each of these responsive briefs may not 
exceed 10 pages in length.  Alternately, parties may file a joint brief of up to 20 pages in length.   
 
During the pre-hearing conference, some parties expressed concern that the ten-page limit on 
responsive briefs in support or opposition is insufficient to address the legal arguments that 
have been raised.  We conclude that the page limits are sufficient in light of the similar limits 
imposed on the moving parties, and because parties may file a joint brief up to 20 pages in 
length.  
 
We are considering the parties’ request that the hearing officers respond to any motions in 
limine at least one week in advance of the hearing, and allow for oral argument if appropriate.  
Although we are unlikely to hold an additional pre-hearing conference, we appreciate that 
rulings on these motions in advance of the hearing will assist the parties in planning their 
presentation of evidence.  The parties should, however, be prepared to present their evidence 
even if we do not have the opportunity to address all of those motions in advance of the hearing.  
 
We will not allow the parties to submit a motion for judgment as a matter of law during the 
hearing.  Any such motion may be made in writing either in the party’s written opening 
statement or after the close of the hearing in the party’s closing brief. 
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WSID Revised Notice of Intent to Appear 
 
On January 19, 2016, WSID submitted an amended Notice of Intent to Appear that added 
Ms. Karna Harrigfeld and Mr. Greg Young as witnesses.  The Prosecution Team objected to 
these revisions to WSID’s witness list.  In our ruling of February 1, 2016, we allowed the revision 
to include Mr. Young, who had previously been identified by BBID as a witness in the BBID ACL 
Complaint hearing.  We sustained the Prosecution Team’s objection with respect to Ms. 
Harrigfeld, and excluded her testimony from the record.   
 
On February 3, 2016, WSID again revised their witness list to include Mr. Jack Alvarez.  We find 
that the same reasoning applicable to our exclusion of the testimony of Ms. Harrigfeld is 
applicable to Mr. Alvarez.  In our prior ruling, we permitted WSID to submit the testimony of an 
alternate witness solely for the purpose of authenticating the referenced exhibits.  Because the 
Prosecution Team is willing to stipulate to exhibits WSID 0001 through 0026, and absent the 
objection of any other party, testimony for this purpose is now unnecessary.  Therefore, we will 
not include any of Mr. Alvarez’s testimony in the record at this time.   
 
Ex Parte Communications 
 
We would like to take this opportunity to remind the parties that ex parte communications 
concerning substantive or controversial procedural issues relevant to this hearing are prohibited.  
Please be sure to copy the service list on any correspondence to us, the other Board Members, 
or the hearing team. 
 
Thank you for your continued cooperation.  Questions regarding non-controversial procedural 
matters should be directed to Staff Counsel Nicole Kuenzi at (916) 322-4142 or by email to 
Nicole.Kuenzi@waterboards.ca.gov; or Ernie Mona at (916) 341-5359 or by email to 
Ernie.Mona@waterboards.ca.gov or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Farwell-Jensen@waterboards.ca.gov (Gov. Code, § 11430.20, subd. (b).) 
 
Sincerely, 
 
 
 
_______________________________  ____________________________ 
Frances Spivy-Weber, Vice-Chair   Tam M. Doduc, Board Member 
WSID Hearing Officer     BBID Hearing Officer 
      
 
Enclosures:  Revised Service Lists 
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SERVICE LIST OF PARTICIPANTS 
THE WEST SIDE IRRIGATION DISTRICT 
CEASE AND DESIST ORDER HEARING 

 (October 8, 2015, Revised 12/18/15) 
Parties 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 

hearing notice.) 
 
DIVISION OF WATER RIGHTS 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA 95814 
Andrew.Tauriainen@waterboards.ca.gov 
 

 
THE WEST SIDE IRRIGATION DISTRICT 
Jeanne M. Zolezzi 
Karna Harrigfeld 
Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
kharrigfeld@herumcrabtree.com 
jkrattiger@herumcrabtree.com 
 

 
STATE WATER CONTRACTORS 
Stephanie Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@swc.org 
 

 
WESTLANDS WATER DISTRICT 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA  95814 
dohanlon@kmtg.com 
rakroyd@kmtg.com 
 
Philip Williams of Westlands Water District 
pwilliams@westlandswater.org 
 

 
SOUTH DELTA WATER AGENCY 
John Herrick, Esq. 
Dean Ruiz 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
dean@hprlaw.net 
 
 

 
CENTRAL DELTA WATER AGENCY 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 
 

 
CITY AND COUNTY OF SAN FRANCISCO 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
 
 

 
SAN JOAQUIN TRIBUTARIES AUTHORITY 
Valerie Kincaid 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
towater@olaughlinparis.com 
 
(revised 12/18/15) 
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CALIFORNIA DEPARTMENT OF WATER 
RESOURCES 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
 
 

 
BYRON BETHANY IRRIGATION DISTRICT 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
 

 
 

 
SERVICE LIST OF PARTICIPANTS 

BYRON-BETHANY IRRIGATION DISTRICT 
ADMINISTRATIVE CIVIL LIABILITY HEARING 

(09/02/15; Revised: 09/10/15; Revised 10/06/15; Revised 10/22/15, 12/18/15) 
PARTIES 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 
hearing notice.) 
 
Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA  95814 
andrew.tauriainen@waterboards.ca.gov 
 

 
Byron Bethany Irrigation District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
 

 
Patterson Irrigation District 
Banta-Carbona Irrigation District 
The West Side Irrigation District 
Jeanne M. Zolezzi 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
 

 
City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
Robert E. Donlan 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, CA  95816 
(916) 447-2166 
red@eslawfirm.com 
 

 
Central Delta Water Agency 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
 
 

 
California Department of Water Resources 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
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Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 
 
 
Richard Morat 
2821 Berkshire Way 
Sacramento, CA  95864 
rjmorat@gmail.com 
 

 
San Joaquin Tributaries Authority 
Valerie Kincaid 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
towater@olaughlinparis.com 
lwood@olaughlinparis.com 
 
(revised 12/18/15) 

 
South Delta Water Agency 
John Herrick, Esq. 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
 
Dean Ruiz, Esq. 
Harris, Perisho & Ruiz, Attorneys at Law 
3439 Brookside Road, Suite 210 
Stockton, CA 95219 
dean@hprlaw.net 
 

 
State Water Contractors 
Stefani Morris, Attorney 
1121 L Street, Suite 1050 
Sacramento, CA  95814 
smorris@swc.org 
 

 
 

 
	  

 
 

 



California Environmental Protection Agency 
 

  Recycled Paper 

California Regional Water Quality Control Board 
San Francisco Bay Region 

1515 Clay Street, Suite 1400, Oakland, California 94612 
(510) 622-2300  Fax (510) 622-2460 

http://www.waterboards.ca.gov/sanfranciscobay 
Linda S. Adams 

Secretary for 
Environmental Protection 

Arnold Schwarzenegger 
Governor 

 

 

 

HEARING PROCEDURE 
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 

  
NO. [enter complaint number] 

ISSUED TO 
[enter company name] 

[enter facility description]  
[enter location] 

 [enter county] 
 

SCHEDULED FOR [enter hearing date/dates] 
 
PLEASE READ THIS HEARING PROCEDURE CAREFULLY.  FAILURE TO COMPLY 
WITH THE DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY 
RESULT IN THE EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY. 
 
Background 
The Assistant Executive Officer has issued an Administrative Civil Liability (ACL) Complaint 
pursuant to California Water Code Section 13323 against [name] (“Discharger”) alleging that it 
has violated Water Code Section(s) [enter section number(s)] by [describe conduct]. The ACL 
Complaint proposes that administrative civil liability [if applicable, add “(including a mandatory 
minimum penalty)”] in the amount of [enter amount] be imposed as authorized by Water Code 
Section(s) [enter penalty section(s)].   
 
Purpose of Hearing 
The purpose of the hearing is to consider relevant evidence and testimony regarding the ACL 
Complaint. At the hearing, the Water Board will consider whether to issue an administrative civil 
liability order assessing the proposed liability, or a higher or lower amount, or reject the 
proposed liability. An agenda for the meeting will be issued at least ten days before the meeting 
and posted on the Water Board’s web site (www.swrcb.ca.gov/sanfranciscobay/).   
 
Hearing Procedure 
The hearing will be conducted in accordance with this Hearing Procedure.  This Hearing 
Procedure has been pre-approved by the Water Board’s Advisory Team in model format.  A 
copy of the general procedures governing adjudicatory hearings before the Water Board may be 
found at Title 23 of the California Code of Regulations (CCR), Section 648 et seq., and is 
available at http://www.waterboards.ca.gov or upon request.  In accordance with Section 648, 
subdivision (d), any procedure not provided by this Hearing Procedure is deemed waived.  
Except as provided in Section 648 and herein, subdivision (b), Chapter 5 of the Administrative 
Procedures Act (commencing with Section 11500 of the Government Code) does not apply to 
this hearing.    

http://www.swrcb.ca.gov/sanfranciscobay/
http://www.waterboards.ca.gov/
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The procedures and deadlines herein may be amended by the Advisory Team in its discretion.  
Any objections to this Hearing Procedure must be received by the Advisory Team by [DAY 
10 (days refer to number of days after issuance of ACL Complaint; see “Important 
Deadlines” at the end)], or they will be waived.   
 
Hearing Participants 
Participants in this proceeding are designated as either “parties” or “interested persons.”  
Designated parties to the hearing may present evidence and cross-examine witnesses and are 
subject to cross-examination. Interested persons generally may not submit evidence, cross- 
examine witnesses, or be subject to cross-examination, but may present policy statements.   
Policy statements may include comments on any aspect of the proceeding, but may not include 
evidence (e.g., photographs, eye-witness testimony, monitoring data). Both designated parties 
and interested persons may be asked to respond to clarifying questions from the Water Board, 
staff or others, at the discretion of the Water Board. 
 
The following participants are hereby designated as parties in this proceeding: 
 

(1) Water Board Prosecution Team 
 

(2) [Entity name], referred to as the Discharger 
[enter names, email addresses, addresses, and phone numbers of Discharger (and 
attorney if known)] 

 
Requesting Designated Party Status 
Persons who wish to participate in the hearing as a designated party (who have not been 
designated as parties above) must request party status by submitting a request in writing (with 
copies to the existing designated parties) so that it is received by 5 p.m. on [DAY 20] to [insert 
Advisory Team contact information]. The request shall include an explanation of the basis for 
status as a designated party (e.g., how the issues to be addressed in the hearing and the potential 
actions by the Water Board affect the person), the information required of designated parties as 
provided below, and a statement explaining why the party or parties designated above do not 
adequately represent the person’s interest. Any opposition to the request must be received by the 
Advisory Team, the person requesting party status, and all parties by 5 p.m. on [DAY 30]. The 
parties will be notified by 5 p.m. on [DAY 40] in writing whether the request has been granted or 
denied. 
 
Separation of Functions 
To help ensure the fairness and impartiality of this proceeding, the functions of those who will 
act in a prosecutorial role by presenting evidence for consideration by the Water Board 
(Prosecution Team) have been separated from those who will provide advice to the Water Board 
(Advisory Team). Members of the Advisory Team and the Prosecution Team are:  
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Advisory Team: 
[enter names, titles, email addresses, addresses, and phone numbers of Executive Officer, 
attorney, and technical staff (if applicable).  Identify the primary contact for the Advisory 
Team.] 
 
Prosecution Team: 
[enter names, titles, email addresses, addresses, and phone numbers of Assistant Executive 
Officer(s), attorney, and all staff who will be testifying. Identify the primary contact for 
Prosecution Team.  Identify any who will be testifying as an expert.] 

 
Any members of the Advisory Team who normally supervise any members of the Prosecution 
Team are not acting as their supervisors in this proceeding, and vice versa. Members of the 
Prosecution Team may have acted as advisors to the Water Board in other, unrelated matters, but 
they are not advising the Water Board in this proceeding. Members of the Prosecution Team 
have not had any ex parte communications with the members of the Water Board or the Advisory 
Team regarding this proceeding.   
 
Ex Parte Communications 
The designated parties and interested persons are forbidden from engaging in ex parte 
communications regarding this matter with members of the Advisory Team or members of the 
Water Board. An ex parte contact is any written or verbal communication pertaining to the 
investigation, preparation or prosecution of the ACL Complaint between a member of a 
designated party or interested person on the one hand, and a Water Board member or an 
Advisory Team member on the other hand, unless the communication is copied to all other 
designated parties (if written) or made in a manner open to all other designated parties (if 
verbal).  Communications regarding non-controversial procedural matters are not ex parte 
contacts and are not restricted. Communications among one or more designated parties and 
interested persons themselves are not ex parte contacts.   
 
Hearing Time Limits 
To ensure that all participants have an opportunity to participate in the hearing, the following 
time limits shall apply: each designated party shall have a combined 30 minutes to present 
evidence, cross-examine witnesses (if warranted), and provide a closing statement; and each 
interested person shall have three minutes to present a non-evidentiary policy statement. 
Participants with similar interests or comments are requested to make joint presentations, and 
participants are requested to avoid redundant comments. Participants who would like additional 
time must submit their request to the Advisory Team so that it is received no later than [insert 
date that is 15 days prior to scheduled Water Board hearing]. Additional time may be provided at 
the discretion of the Advisory Team (prior to the hearing) or the Water Board Chair (at the 
hearing) upon a showing that additional time is necessary. 
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Submission of Evidence and Policy Statements 
The following information must be submitted in advance of the hearing:  

1. All evidence (other than witness testimony to be presented orally at the hearing) that the 
designated party would like the Water Board to consider.  Evidence and exhibits already 
in the public files of the Water Board may be submitted by reference as long as the 
exhibits and their location are clearly identified in accordance with Title 23, CCR, 
Section 648.3. 

2. All legal and technical arguments or analysis. 
3. The name of designated party members, title and/or role, and contact information (email 

addresses, addresses, and phone numbers).  
4. The name of each witness, if any, whom the designated party intends to call at the 

hearing, the subject of each witness’ proposed testimony, and the qualifications of each 
expert witness. 

5. (Discharger only)  If the Discharger intends to argue an inability to pay the civil liability 
proposed in the Complaint (or an increased or decreased amount as may be imposed by 
the Water Board), the Discharger should submit supporting evidence as set forth in the 
“ACL Fact Sheet” under “Factors that must be considered by the Board.” 

 
Designated parties shall submit one hard copy of their information and one electronic copy of the 
information to [insert Advisory Team contact information] so that they are received by 5 p.m. on 
[DAY 30]. The Prosecution Team shall include all applicable information listed above with the 
complaint.   
 
The Prosecution Team may submit information that rebuts the information previously submitted 
by other designated parties by submitting one hard copy of their rebuttal information and one 
electronic copy of the information to [insert Advisory Team contact information] so that they are 
received by 5 p.m. on [insert date that is 30 days prior to scheduled Water Board hearing].   
 
The Discharger may submit information that rebuts the rebuttal information submitted by the 
Prosecution Team by submitting one hard copy of the rebuttal information and one electronic 
copy of the information to [insert name of primary Advisory Team contact] so that they are 
received by 5 p.m. on [insert date that is 20 days prior to scheduled Water Board hearing]. 
 
Rebuttal information shall be limited to the scope of the information previously submitted by the 
other designated parties. Rebuttal information that is not responsive to information previously 
submitted by other designated parties may be excluded. 
 
In addition to the foregoing, each designated party shall submit (1) one copy of the above 
information to each of the other designated parties so that it is received by 5 p.m. on the 
deadlines specified above.  
 
Interested persons who would like to submit written non-evidentiary policy statements are 
encouraged to submit them to the Advisory Team to [insert Advisory Team contact information] 
so that they are received by 5 p.m. on [DAY 30]. Interested persons do not need to submit 
written non-evidentiary policy statements in order to speak at the hearing. 
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In accordance with Title 23, CCR, Section 648.4, the Water Board endeavors to avoid surprise 
testimony or evidence.  Absent a showing of good cause and lack of prejudice to the parties, the 
Water Board may exclude evidence and testimony that is not submitted in accordance with this 
Hearing Procedure. Excluded evidence and testimony will not be considered by the Water Board 
and will not be included in the administrative record for this proceeding. PowerPoint and other 
visual presentations may be used at the hearing, but their content may not exceed the scope of 
other submitted written material. A copy of such material intended to be presented at the hearing 
must be submitted to the Advisory Team at or before the hearing for inclusion in the 
administrative record. Additionally, any witness who has submitted written testimony for the 
hearing shall appear at the hearing and affirm that the written testimony is true and correct, and 
shall be available for cross-examination.   
 
Request for Pre-hearing Conference 
A designated party may request that a pre-hearing conference be held before the hearing in 
accordance with Water Code Section 13228.15.  A pre-hearing conference may address any of 
the matters described in subdivision (b) of Government Code Section 11511.5. Requests must 
contain a description of the issues proposed to be discussed during that conference, and must be 
submitted to the Advisory Team, with a copy to all other designated parties, as early as 
practicable. 
 
Evidentiary Objections 
Any designated party objecting to written evidence or exhibits submitted by another designated 
party must submit a written objection to the Advisory Team and all other designated parties so 
that it is received by 5 p.m. on [insert date that is 15 days prior to scheduled Water Board 
hearing]. The Advisory Team will notify the parties about further action to be taken on such 
objections and when that action will be taken. 
 
Evidentiary Documents and File 
The ACL Complaint and related evidentiary documents are on file and may be inspected or 
copied at the Water Board’s office.  This file shall be considered part of the official 
administrative record for this hearing. Other submittals received for this proceeding will be 
added to this file and will become a part of the administrative record absent a contrary ruling by 
the Water Board Chair.  Many of these documents are also posted on the Water Board’s web site. 
Although the web page is updated regularly, to assure access to the latest information, you may 
contact [assigned Prosecution Team member]. 
 
Questions 
Questions concerning this proceeding may be addressed to [assigned Advisory Team member]. 
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IMPORTANT DEADLINES 
 
(Note: the Water Board is required to provide a hearing within 90 days of issuance of the ACL 
Complaint (Water Code Section 13323). The Advisory Team will generally adhere to this 
schedule unless the Discharger waives that requirement.) 
 
DAY 1 Prosecution Team issues ACL Complaint to Discharger. 

 
DAY 10 Deadline for objections, if any, to this Hearing Procedure. 
 
DAY 20 Deadline for requests for designated party status. 
 
DAY 30 Deadline for oppositions to requests for designated party status. 
 
DAY 30 Discharger’s deadline for waiving right to hearing within 90 days. 
 
DAY 30 Discharger’s deadline for all information required under “Submission of Evidence 

and Policy Statements.” 
 
DAY 30 Interested persons deadline for submission of written non-evidentiary policy 

statements. 
 
DAY 40 Advisory Team issues decision on requests for designated party status, if any. 
 
DAY 45 Remaining designated parties’ deadline for all information required under 

“Submission of Evidence and Policy Statements.” 
 
30 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 

 Prosecution Team deadline for information that rebuts information previously 
submitted by other designated parties. 

 
20 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 

Designated parties’ deadline for information that rebuts information previously 
submitted by other designated parties. 

 
15 DAYS PRIOR TO SCHEDULED WATER BOARD HEARING 

Deadline for any designated party to submit an objection to written evidence or 
exhibits submitted by another designated party.  

 
 
 
[signature]            
[Name]       Date 
[Title] 
Prosecution Team 



 
Lawrence S. Bazel 

(415) 402-2711 
lbazel@briscoelaw.net 

 

 

BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 

SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 

(415) 402-2700 
FAX (415) 398-5630 

25 May 2016 
 
 
By E-Mail 
 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
Attn:  Marnie Ajello 
marnie.ajello@waterboards.ca.gov 
 
 Subject:  Point Buckler Club, LLC and John D. Sweeney 
  ACL Complaint No. R2-2016-1008 and Proposed CAO 
 
Dear Ms. Ajello: 
 
 On behalf of Point Buckler Club, LLC (the “Club”) and John D. Sweeney, I request that 
Bruce Wolfe be removed from the advisory team and no longer participate in this matter.   
 
 Due process requires agencies to separate advocates from decision makers, and prohibits 
ex parte communications between them: 
 

While the state’s administrative agencies have considerable leeway 
in how they structure their adjudicatory functions, they may not 
disregard certain basic precepts.  One fairness principle directs that 
in adjudicative matters, one adversary should not be permitted to 
bend the ear of the ultimate decision maker or the decision maker’s 
advisers in private. Another directs that the functions of prosecution 
and adjudication be kept separate, carried out by distinct individuals.   

(Department of Alcoholic Beverage Control v. Alcoholic Beverage Control Appeals Bd. (2006) 
40 Cal.4th 1, 5.)  

 In this case, Mr. Wolfe has been part of the prosecution team.  He issued cease and desist 
order no. R2-2015-0038 against the club.  He has therefore prosecuted a claim against the club 
and Mr. Sweeney in this matter.  If he was acting as the decision-maker or part of the advisory 
team in that matter, he should be disqualified on the ground that he was communicating ex parte 
with the prosecution team.  That order was issued as a result of secret communications between 
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Mr. Wolfe and the prosecution team (which had not even been identified to us as the prosecution 
team at that time).   
 
 Alcoholic Beverage Control reaffirmed the separation and ex parte rules applied by a line 
of cases reaching back to at least 1950.  (See English v. City of Long Beach (1950) 35 Cal.2d 
155, 159 (holding that an administrative board deprived a person of a fair trial when its decision 
was based on ex parte communications “of which the parties were not apprised and which they 
had no opportunity to controvert”); Howitt v. Superior Court (1992) 3 Cal.App.4th 1575, 1586-
1587  (holding that “performance of both roles [i.e. advocate for a party and adviser to the 
tribunal] by the same law office is appropriate only if there are assurances that the advisor for the 
decision maker is screened from any inappropriate contact with the advocate”); Nightlife 
Partners, Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 93, 98 (confirming that “it is 
improper for the same attorney who prosecutes the case to also serve as an advisor to the 
decision maker”, and holding that when an advocate acted as legal advisor to a hearing officer he 
violated due process); Quintero v. City of Santa Ana (2003) 114 Cal.App.4th 810, 812, 815 
(holding that there was a “clear appearance of bias and unfairness” that violated due process 
when a deputy city attorney represented a party in proceedings before the Board, and then 
represented the Board itself in proceedings on “a writ petition in the superior court”.)  Although 
these cases often involved lawyers, the separate requirement is no limited to lawyers.  It arises 
out of the concept that to ensure a fair trial, a person involved in the prosecution of a matter 
should not be involved in the decision-making process for that matter.   
 
 The State Board imposes a strict separation between the members of the prosecution and 
advisory teams: 
 

The hearing officer and the other [State] Board members treat the 
enforcement team “like any other party.”  Agency employees assigned to 
the enforcement team are screened from inappropriate contact with Board 
members and other agency staff through strict application of the state 
Administrative Procedure Act's rules governing ex parte communications.  
(Gov. Code, § 11430.10 et seq.)  “In addition, there is a physical 
separation of offices, support staff, computers, printers, telephones, 
facsimile machines, copying machines, and rest rooms between the 
hearing officer and the enforcement team (as well as the hearing team),” 
according to the Whitney declaration.   

(Morongo Band of Mission Indians v. State Water Resources Control Bd. (2009) 45 Cal.4th 731, 
735-736.)   
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 The same strict separation should be applied here.  
 
 Because Mr. Wolfe has either violated the separation requirement by moving from the 
prosecution team to the advisory team in this matter, or has violated the ex parte prohibition by 
engaging in ex parte discussions about this matter, he is disqualified from participating in the 
matter and should be removed from the advisory team.  
 
 Thank you for considering this request, and please let me know if you need any 
additional information or legal argument to assist your decision.   
 

Sincerely, 

 
Lawrence S. Bazel 

 
cc: D. Whyte (be e-mail) 
 L. Drabandt (by e-mail) 
 T. Austin (by e-mail) 
 B. Martin (by e-mail) 
 M. Bullock (by e-mail) 
 M. Goldman (by e-mail) 



 

Tentative Cleanup and Abatement Order 
 
 

John D. Sweeney and  

Point Buckler Club, LLC 

 
Description of Exhibit Provided by Hard Copy and Electronically 

(Dischargers’ Submittal in Response to Provision 1 of Cleanup  

and Abatement Order No. R2-2015-0038, October 16, 2015) 

 

Exhibit 16 
 
 

16a. “Cleanup and Abatement Order R2-2015-0038, Point Buckler LLC,” letter to Bruce    

       Wolfe, October 16, 2015  

 

16b. “Conditions at Point Buckler,” prepared by Applied Water Resources  
 

 
 

 
 

 

 
 

 
 

 

 
 

 

 
 

 
 

 

 
 

 
 

 

 





 

 

 
 

 
 

 

 

16a. “Cleanup and Abatement Order R2-2015-0038, Point Buckler LLC,” letter to Bruce 

Wolfe, October 16, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
Lawrence S. Bazel 

(415) 402-2711 
lbazel@briscoelaw.net 

 

 

BRISCOE IVESTER & BAZEL LLP 
155 SANSOME STREET 

SEVENTH FLOOR 
SAN FRANCISCO CALIFORNIA 94104 

(415) 402-2700 
FAX (415) 398-5630 

16 October 2015 
 
 
By E-Mail 
 
Bruce H. Wolfe 
Executive Officer 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, CA  94612 
 
 Subject:  Cleanup and Abatement Order R2-2015-0038 
   Point Buckler LLC 
 
Dear Mr. Wolfe: 
 
 On behalf of Point Buckler Club, LLC (the “Club”), we are responding to paragraph 
B.1.b of Cleanup and Abatement Order R2-2015-0038 (the “Order”), which reads as follows: 

No later than October 16, 2015, the Discharger shall submit, 
acceptable to the Regional Water Board Executive Officer, the 
following:  …. 

b.  Description of any permits and other authorizations obtained 
from local, State, and federal agencies and local or regional 
districts for any filling, grading, vegetation removal, levee and 
structure construction activities, or other activities that have 
disturbed land or water features at the Site since the Discharger 
acquired it. 

This letter report identifies authorizations, applicable to the work at Point Buckler Island, arising 
under the Suisun Marsh Preservation Act, the Federal Clean Water Act, the California 
Environmental Quality Act, and under the authority of the State Lands Commission.  This letter 
report also discusses Water Code §§ 13260 and 13264, Clean Water Act §§ 401 and 402, and the 
basin plan, all of which the Order asserts have been violated.   
 
 As you know, the Club has filed an amended petition (the “Amended Petition”) with the 
State Water Resources Control Board.  A copy is attached to this letter report as Exhibit 1.   
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I. Authorization Under The Suisun Marsh Preservation Act 

 As discussed in detail in the Amended Petition, the Suisun Marsh Protection Plan 
recognizes that duck clubs are a “vital component” of the wintering habitat of migrating 
waterfowl because they encourage production of preferred waterfowl food plants that would not 
otherwise be available.  (Amended Petition, section VIII.A.)1   
 
 The importance of duck clubs is recognized by the Suisun Marsh Preservation Act, which 
exempts duck clubs from the general requirement for marsh development permits established by 
Public Resources Code § 29500.2   
 
 The act required the Suisun Resource Conservation District (“SRCD”) to prepare 
“a water management program for each managed wetland in private ownership” that “shall 
specify all necessary development”.  (Pub. Res. Code § 29412.5.)  This “component”, as the act 
refers to it, is known as an “individual management plan” or “IMP”.  SRCD prepared an 
individual management plan for the Club, which at that time was known as the Annie Mason 
Point Club, and the San Francisco Bay Conservation and Development Commission (“BCDC”) 
has certified it.  (Amended Petition, section VIII.B.)  A copy of this individual management plan 
(“IMP”) is attached as Exhibit 2.   
 
 The Suisun Marsh Preservation Act exempts from the general permitting requirement (in 
section 29500) work specified in the individual management plans: 

Notwithstanding the provisions of Section 29500, within the primary 
management area no marsh development permit shall be required for any 
development specified in the component of the local protection program 
prepared by the Suisun Resource Conservation District and certified by the 
Commission pursuant to Section 29415.  

(Pub. Res. Code § 29501.5.)  This exemption is confirmed by the Suisun Marsh Protection Plan, 
which reports that: 

                                                 
1 The Suisun Marsh Protection Plan can be found at:  http://www.bcdc.ca.gov/laws_plans/ 
suisun_marsh.shtml. 
2 The Suisun Marsh Preservation Act has been codified at Public Resources Code §§ 29000 et 
seq.  This act directs BCDC to implement the Suisun Marsh Protection Plan.  (Pub. Res. Code 
§§ 29004(b), 29113, 29200, 29202.)   
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Individual management plans were developed for each waterfowl hunting 
club in the 1980s, and were reviewed by the California Department of Fish 
and Game and certified by the San Francisco Bay Conservation and 
Development Commission.  ….  Land managers can conduct ongoing 
management activities described in the plans, such as maintenance, 
repairs, and enhancements, without having to apply for separate permits 
from the Commission for each activity.  

(Suisun Marsh Protection Plan at 34.) 
 
 The individual management plan for Point Buckler specifies maintenance of the ditches 
and levees: 

Proper water control necessitates inspection and maintenance of levees, 
ditches, and water control structures.  Ditches need to be kept clear of 
vegetation blockages or silt build-ups to allow circulation and drainage.  
….  Water control structures should also be kept in working order.  Levees 
require frequent inspection and attention to prevent major breaks from 
occurring.   

(IMP at 2.)  By exempting these activities—“maintenance of levees, ditches, and water control 
structures”—from the requirement for a marsh development permit, the Suisun Marsh 
Preservation Act authorizes the Club to perform this work without going through the permitting 
procedures that would otherwise apply.   
 
 Note that the exemption in § 29501.5 applies to activity identified in an individual 
management plan.  There is no time limit on when the work can be done.  On the contrary, the 
individual management plan envisions inspection and maintenance in perpetuity.   
 
 The individual management plan for the Club was received by BCDC in 1984, after the 
levees had been repaired.  (IMP at 1.)  The plan itself says that the island “now has the water 
control structures and tight levees necessary for proper water management”, according to the 
owner.  (Id.)  This statement is confirmed by Exhibit 3, which is an aerial photograph from 1984, 
and which shows intact levees.  Additional work was apparently done to repair levees in 1990, 
according to a “wetlands maintenance management report” incorporated into the plan.  (IMP at 
14.)   
 
 The individual management plan for the Club is also noteworthy for what it says about 
the vegetation on the island, which the Order appears to believe is valuable.  The plan reported 
“olney and hardstem bulrush in the low areas, and saltgrass in the higher areas”, and an aerial 
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photograph showing intermixed tule growth.  “[N]one of these plants’, the plan explains, “has a 
relatively high use and selection value for waterfowl”.  (IMP at 1.)  According to the plan, “the 
situation has greatly improved” as a result of the facility repair, and improved water control, on 
the island.  (Id.)   
 
 Documents provided by BCDC include no amendment or modification of the individual 
management plan for Point Buckler Island.  The initial plan is therefore still in effect.  This 
conclusion is consistent with the statement, by BCDC staff, that Exhibit 2 is the Club’s plan.  
 
 Documents provided by BCDC do not include any permit authorizing abandonment of 
the managed wetlands at the Club.3   
 
 The Suisun Marsh Preservation Act, therefore, provides authorization for levee and ditch 
maintenance at the island.4 
 

II. Authorization Under The Federal Clean Water Act 

 Section 404(a) of the federal Clean Water Act allows the U.S. Army to issue permits 
authorizing the discharge of dredged or fill material.  In July 2013, the San Francisco District of 
the U.S. Army Corps of Engineers issued Regional General Permit 3 (“RGP3”), which specifies 
that “the landowners represented by the Suisun Resource Conservation District (SRCD) are 
authorized to place and maintain structures and/or perform work, and discharge dredged or fill 
material in areas subject to Corps jurisdiction” under the terms of the permit.  (RGP35 at 1.)  The 
permit covers a wide variety of activities in ditches, on levees, in managed wetlands, and 
associated with water control structures.  (Id. at 1-6.)  Among other things, it covers maintenance 
and creation of interior ditches, maintenance and repair of levees, creating drainage swales and 

                                                 
3 It appears that a managed wetland cannot be abandoned without a permit from BCDC.  (Pub. 
Res. Code § 29500 (requiring permit for development); Pub. Res. Code § 29114 (defining 
“development” to include “change in the density or intensity of use of land” and “change in the 
intensity of use of water”); 14 CCR § 10125 (defining “substantial change in use” to include 
“abandonment” of a “managed wetland”).   
4 The act also imposes on the Regional Board a “judicially enforceable duty” to act in conformity 
with the act.  (Amended Petition, section IX.D.)  
5 Available at:  http://www.spn.usace.army.mil/Missions/Regulatory/RegulatoryOverview/ 
RegionalGeneralPermits.aspx 
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raising the interior of managed wetlands, discing, pump installation, constructing cofferdams, 
maintaining and replacing water control structures, installing new water control structures, and 
maintenance and repair of salinity control gates.  (Id.)   
 
 Section 401(a) of the federal Clean Water Act provides for a procedure in which states 
can certify that a permit to be issued under the act complies with state law.  Here, the Regional 
Board issued a section-401 certification for RGP3 in June 2013.6  This certification explains that 
it covers “158 privately owned duck clubs represented by SRCD”.  (Id. at 2.)  The certification 
specifies that the “total amount of annual excavation and temporary fill for the project would 
vary from year to year, but would be limited to a maximum of 443,000 cubic yards of earthen 
material.”  (Id. at 3.) 
 
 Point Buckler is one of the duck clubs represented by SRCD.  The Suisun Marsh 
Preservation Act gives SRCD “primary local responsibility for regulating and improving water 
management practices on privately owned lands within the primary management area of the 
Suisun Marsh in conformity with [the Suisun Marsh Preservation Act] and the Suisun Marsh 
Protection Plan”.  (Pub. Res. Code § 9962(a).)  The current list of SCRD clubs includes the Club 
as number 801.7   
 
 The work at issue, therefore, comes within the scope of the authorizations provided by 
RGP3 and its associated section-401 certification. 
 
 The Regional Board has also issued a section-401 certification in support of Corps 
permitting of dredging exterior channels.8  This certification explains that the “Project purpose is 
to provide higher quality fill material for exterior levee repairs, and to improve drainage in cut 
channels, by removing accumulated silt that impairs managed wetland drainage and water 
control structure tidal operations.”  (Certification at 1.)  The certification recognizes the value of 
levees: 

The exterior levee system protects thousands of acres of State and private 
land managed for wildlife habitat, endangered species habitats, Delta 

                                                 
6 Available at http://www.suisunrcd.org/permits.html. 
7 Available at http://www.suisunrcd.org/land_owners.html (identified as Buckler Point, Inc.). 
8 Available at http://www.suisunrcd.org/permits.html.   
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water quality, and physical infrastructure such as dwellings, structures, gas 
wells, power transmission lines, petroleum pipelines, and County roads.  

(Id.)  The certification authorizes the dredging of one million cubic yards of material,  
 
 Although this certification may not be directly applicable here, it is relevant because of 
its authorization of activities that are similar to those at issue here—but far more extensive and 
arguably much more threatening to the environment.   
 

III. Authorization Under The California Environmental Quality Act 

CEQA mitigation measures must be “fully enforceable”.  (Pub. Res. Code §§ 21081, 
21081.6; Amended Petition, section IX.F.4.)  The work at Point Buckler is a mitigation measure 
required by CEQA.  In 1984, it was identified by DWR as mitigation for Delta diversions.  (Id.; 
Amended Petition, section VIII.C.)  In 2005, it was incorporated into the Suisun Marsh 
Mitigation Agreement of 2005.  (Id.)  
 

In 2013, the Regional Board relied on that agreement—and on its mitigation provisions—
when it certified RGP3.  The Regional Board specifically found that the “[p]ermanent and 
temporary impacts related to the current operation and maintenance of managed wetlands in the 
proposed Project area have been offset by the Suisun Marsh Mitigation Agreement of 2005.”  
(Section-401 Certification at 4.)  
 

As a result, Point Buckler has been authorized as required mitigation for two projects:  
DWR’s water diversions from the Delta, and the long list of maintenance, repair, and 
construction activities covered by RGP3 and the Regional Board’s certification.   

 
IV. Authorization By The State Lands Commission 

The Suisun Marsh Preservation Act gives State Lands primary responsibility over lands 
under its jurisdiction.  (Amended Petition, section IX.E.)  State Lands has asserted jurisdiction 
over the land where the dock is located, and has signed a lease “authorizing an existing 
uncovered floating boat dock, five wood pilings, gangway, and walkway located in the Annie 
Mason Slough”.  (Transmittal letter.)  The lease and transmittal letter are attached as Exhibit 4. 
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V. Water Code §§ 13260 And 13264 

 The Porter-Cologne Act (Water Code §§ 13000 et seq.) does not directly prohibit the 
unauthorized discharge of waste into waters of the state.  Instead, it requires a person proposing 
to discharge waste (that could affect the quality of the waters of the state) to file a report of waste 
discharge.  (Water Code § 13260.)  If the discharge would not create a condition of pollution or 
nuisance, and is not subject to CEQA, then the discharger may begin discharging 140 days after 
filing the report.  (Water Code § 13264.)  The Regional Board may, however, respond to the 
report by issuing waste discharge requirements (Water Code § 13263) or a waiver (Water Code 
§ 13269).   
 
 Notwithstanding Water Code § 13260, the Regional Board appears to have concluded 
that a report of waste discharge is not required for any activities covered by RGP3 or other 
general permits (such as the general industrial and general construction stormwater permits) or 
for any discharge of dredged and fill material permitted by the Corps under section 404 of the 
Clean Water Act.   
 
 The legal analysis should follow the practical analysis.  The purpose of § 13260 is to 
notify the Regional Board of a discharge, so that the Regional Board can impose appropriate 
requirements on that discharge.  But when a report of waste discharge would be pointless—
because a permit has already been issued, or because the Corps will be issuing the permit—then 
a report of waste discharge need not be submitted.   
 

If § 13260 were interpreted to require reports of waste discharge when permits had 
already been issued or are under the jurisdiction of the Corps, there would be a huge waste of 
paperwork and an unnecessary strain on Regional Board resources. To the best of our 
knowledge, the Regional Board has not asserted that the duck clubs covered by RGP3 are in 
violation of § 13260 because they have not filed a report of waste discharge.   
 
 The Order asserts that the Club has violated Water Code § 13260 and also § 13264, 
which imposes specified prohibitions when a report has not been filed in accordance with 
§ 13260.  (Order at 2, ¶ 10.a.)  Because the work at issue here is regulated by RGP3 and the 
Corps, there is no need to file a report of waste discharge, and the Club should not be considered 
in violation of Water Code § 13260 or § 13264. 
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VI. Clean Water Act § 401 

The Order also asserts a violation of Clean Water Act § 401.  (Order at 2, ¶ 10.b.)  But, 
although a certification is needed to obtain a permit, any failure to provide that certification is 
not a violation of the Clean Water Act.  Section 301(a) specifies what is a violation of the act: 

Except as in compliance with this section and sections 1312, 1316, 1317, 
1328, 1342, and 1344 of this title, the discharge of any pollutant by any 
person shall be unlawful.  

(33 USC § 1311(a).)  Noticeably absent from this prohibition is section 401 (33 USC § 1341).  
As a result, any failure by the Club to request a 401 certification would not be a violation of 
federal law.  It would also not be a violation of California law.   
 
 There is also no violation for a simple and practical reason:  the Regional Board has 
already issued a section-401 certification for RGP3.  Because the activities at issue come within 
RGP3, there is and was no need for the Club to file an application for a 401 certification.   
 

VII. Clean Water Act § 402 

The Order asserts that the Club is in violation of Clean Water Act § 402 because it did 
not sign on to the general construction stormwater permit.  (Order at 2-3, ¶ 10.c.)  But the work 
at issue was done during the dry season, and there is no evidence of any discharge of stormwater.   

 
The Clean Water Act regulates only actual discharges, not potential discharges: 

[I]n the absence of an actual addition of any pollutant to navigable waters 
from any point, there is no point source discharge, no statutory violation, 
no statutory obligation of point sources to comply with EPA regulations 
for point source discharges, and no statutory obligation of point sources to 
seek or obtain an NPDES permit in the first instance.  

(Waterkeeper Alliance, Inc. v. United States EPA (2d Cir. 2005) 399 F.3d 486, 505.)   
 

In Waterkeeper, the Second Circuit invalidated EPA’s CAFO rule on the ground that it 
regulated potential discharges rather than actual discharges: 
 

The CAFO Rule violates this statutory scheme.  It imposes obligations on 
all CAFOs regardless of whether or not they have, in fact, added any 
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pollutants to the navigable waters, i.e. discharged any pollutants.  After all, 
the Rule demands that every CAFO owner or operator either apply for a 
permit—and comply with the effluent limitations contained in the 
permit—or affirmatively demonstrate that no permit is needed because 
there is “no potential to discharge.”  In the EPA's view, such demands are 
appropriate because all CAFOs have the potential to discharge pollutants.  
While we appreciate the policy considerations underlying the EPA’s 
approach in the CAFO Rule, however, we are without authority to permit 
it because it contravenes the regulatory scheme enacted by Congress; the 
Clean Water Act gives the EPA jurisdiction to regulate and control only 
actual discharges—not potential discharges, and certainly not point 
sources themselves.  

(Id., citations omitted.) 
 

 As a result, the Club was not in violation of Clean Water Act § 402.  
 

VIII. The Basin Plan 

The Order asserts a violation of the applicable basin plan on the grounds that “the 
Discharger’s unauthorized levee construction activities have resulted in the discharge of earthen 
fill into the site’s tidal channels and around the perimeter of the site in quantities sufficient to 
cause deleterious bottom deposits, turbidity, or discoloration in surface waters or to unreasonably 
affect beneficial uses.”  (Order at 3, ¶ 10.d.)  But, for a start, there is no evidence of any 
placement of material “around the perimeter of the site” other than into tidal channels.  And, for 
those tidal channels, the placement of material should not be considered “deleterious”.  That 
placement promoted the beneficial uses, and was not a “condition of pollution”.  (Amended 
Petition, sections IX.F.1 through IX.F.4.)   

 
“Additionally”, the Order says, cutting off tidal circulation into the Site’s interior tidal 

marshes has unreasonably affected or threatened to affect water quality and beneficial uses.”  
(Order at 3, ¶ 10.d.)   But there is no evidence of any tidal marshes that have been unreasonably 
affected.  (Amended Petition, sections VIII.VIII.E and IX.G.)   
 
 The Club should therefore not be considered in violation of the basin plan.  
 

IX. Conclusion 

This letter report provides the information requested by section B.1.b of the Order.  It 
also discusses violations asserted by the Order.  The attached Amended Petition explains why the 
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work at issue at the Club was not a condition of pollution, and why a cleanup and abatement 
order is not an appropriate response.  Nevertheless, the Club recognizes that the Regional Board 
has concerns about the work done, and remains interested in working together to develop a 
procedure in which the Regional Board’s concerns can be resolved.   
 
 Thank you very much for your consideration of these questions, comments, and requests, 
and please call with any questions.   

Sincerely, 

 
Lawrence S. Bazel 

 
cc: A. Farres (by e-mail) 
 K. Lichten (by e-mail) 
 A. Tamarin (by e-mail) 
 B. Hurley (by e-mail) 
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1. INTRODUCTION 

Applied Water Resources Corporation (AWR) has been retained by Point Buckler Club, LLC to 
provide a response to the Cleanup and Abatement Order No. R2-2015-0038 (Order) dated 
September 11, 2015 from the San Francisco Bay Regional Water Quality Control Board (Water 
Board) regarding Point Buckler Island.  The Order requested a technical report providing a 
description of all levee and ditch repair activities, boat dock activities, and grading and/or 
vegetation removal activities performed at Point Buckler Island.  This report responds to that 
request and is based primarily on information provided in aerial photographs, discussions with 
John Sweeney, and our site visit.  

1.1 Definition of Terms 

This report utilizes several terms that are specific to the conditions at Point Buckler, and defined 
as follows: 

Channel =   naturally developed depression in the topography that contains water, enables 
water to ebb and flow from the bay and/or ditch into and out of the Island’s 
interior.  These channels are typically dendritic and/or sinuous in morphology, 
and extend from the Island’s edge or ditch towards the interior of the Island.  For 
ease of discussion, channel includes linear drainage in the northeast portion of 
Island that connects the Island’s largest channel to the ditch.   

Island =   Pt. Buckler, aka Annie Mason Island or Buckley Island. 

Repaired ditch system =   peripheral ditch constructed in 2014, as shown in its entirety in the 
April 2015 photo available on Google Earth. 

Repaired levee system =   peripheral levee constructed in 2014, as shown in its entirety in 
the April 2015 photo available on Google Earth. 

Old ditch system =   peripheral ditch as visible in the Google Earth June 2013 photo, with 
portions visible in the Google Earth photo dated May 2014.  The extent of the old 
ditch system is limited to those reaches where land is located on both sides.   

Old levee system =   peripheral levee as shown in the 1984 aerial photo.   

Pond =   constructed depressions in the topography and appear as an arc-like shape in the 
April 2015 and more recent aerial photos.   

Recent Activities =   refers to activities conducted by the current owner to repair the levee 
and ditch systems. 



Conditions at Point Buckler 
 
 
 

October 2015 2 

Tidal Range =   the data describing the tidal range at nearby Port Chicago is assumed to be 
similar to the tidal range at Pt Buckler.  At Port Chicago, there is a 4.4 feet 
difference between MLLW and MHW.    

1.2 Aerial Photos 

The following lists and describes the aerial photos utilized to perform the assessment of the Island 
conditions reported herein.   

 

Aerial 
Photo  

Source Type Tide Level 
Used in 

Calculations 
Resolution Description and Utility 

1984 DOD B&W unclear Yes ~1m x 1m 

Depicts the location of the old levee prior 
establishing create a water tight system, per 1984 
Island Management Plan.  Used to map the 
location of the old levee system   

2011 USGS color ~ < mean  Yes 
0.3m x 
0.3m 

Depicts Island conditions prior to any recent repair 
activities.  Used to interpret conditions of the old 
ditch and old levee in the north central margin of 
the Island 

5/12 
GEarth color 

~ mean No  Depicts Island conditions after acquisition by the 
current owner and before significant activities to 
repair the ditch and levee systems 8/12 ~ low  No  

2013 NOAA 
Infra-
red 

MLLW Yes 
0.5m x 
0.5m 

Depicts the extent of water in the Island at MLLW 
just prior to activities to repair the ditch and levee 
systems 

2013 NOAA 
Infra-
red 

MHW Yes 
0.5m x 
0.5m 

Depicts the extent of water in the Island at MHW 
just prior to recent activities.  

1/13 

GEarth color 

~ high  No  Depicts Island conditions after recent acquisition 
and before significant activities to repair the ditch 
and levee systems 

4/13 ~ mean  No  
6/13 ~higher high No  
5/14 ~lower low  No  Depicts Island conditions after recent acquisition 

and during activities to repair the ditch and levee 
systems 

8/14 ~ low  No  

4/15 ~ mean tide Yes 
~0.25m x 

0.25m 

Depicts current Island conditions following 
cessation of activities to repair the ditch and levee 
systems   

~ = estimated tide level based on how much of the barge and pilings on southern Island margin is revealed and above water 
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2. DISCUSSION OF ACTIVITIES 

This section discusses the recent activities at the Island.  Locations of these activities are shown 
on Figure 1.   

2.1 Levee Repair Activities 

Levee repair activities occurred in 2014.  The repaired levee system is approximately 4,730 feet 
in length and spoils from the excavation of the repaired ditch system were used for the repair. 
Approximately 58% of the repaired levee system is located in its historical location, while 
approximately 42% is located further inland to avoid filling in the bay.  Approximately, 305 feet of 
the repaired levee system was located in the old ditch system’s footprint.  

The cross-section of the repaired levee system approximates the minimum height, width, and 
slope specifications required by the Suisun Marsh Management Program (SMMP).  Mean lower 
low water (MLLW) is approximately 3.99 feet and mean high water (MHW) is 8.39 feet; all tidal 
datums were acquired from the nearest tide station at Port Chicago, CA.  The MHW line is 
assumed to correlate with the top of the debris piled along the shoreline on the exterior side of 
the repaired levee system, and in many locations is visible on aerial photographs.  The height of 
the repaired levee system above MHW was estimated by John Sweeney to be approximately 2.7 
to 4.4 feet above MHW, while the width, from toe to toe, is estimated to range from 
approximately 20 to almost 50 feet based on aerial photographs.  

2.2 Ditch System Repair and Pond Excavation 

In an aerial photograph from 2013, it appears that approximately 4,200 linear feet of the old ditch 
system remained on the Island, of which approximately 54% appears to be open to tidal influence, 
while approximately 46% appears to have been silted in.   

Ditch repair activities occurred at the same time as levee repair activities because spoils were 
used to repair the levee system.  A functional 24-inch floodgate was found in the southwest 
portion of the Island and was replaced with new flaps on each end to allow for water to enter the 
ditch system.  Two 24-inch diameter steel pipe culverts were also installed to allow for water 
circulation on the Island.   

The repaired ditch system is approximately 4,380 linear feet and John Sweeney indicated that 
efforts were made to locate the repaired ditch system within the old ditch system’s footprint 
where possible.  Where the repaired ditch system was located in the old ditch system’s footprint, 
the margins of the old ditch system were widened and deepened.   
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As measured on a 2015 aerial photograph, the repaired ditch system ranges from approximately 
10 to 30 feet wide, approximately 1,405 linear feet was placed within the old ditch system’s 
footprint, and approximately 2,975 linear feet was moved inland.  Mr. Sweeney measured the 
depth and found that the repaired ditch system had an average depth of 6 feet bgs. 

Two arc-like shaped ponds were dug in late 2014 and two more were in the process of being dug 
at the Island when work was stopped prior to completion.  The two completed ponds are 
approximately 4-5 feet deep.  

2.3 Vegetation Disturbance or Removal Activities 

Activities resulting in disturbed vegetation consisted largely of rotary mowing and movement of 
track mounted and rubber tired vehicles.  In 2012, mowing activities commenced on portions of 
the Island to allow equipment to be placed onto the Island.  Mowing activities occurred in the 
west, north, and southeastern portions of the Island.  Track-mounted machines and rubber tired 
vehicles also moved across the Island to access various sections.  In aerial photographs from 2014, 
vegetation reappears in a majority of the areas where the 2012 activities occurred.  A path that 
provides access to the western section of the Island from the east was created by driving back 
and forth using various equipment and trucks in 2014. 

Activities involving removal of vegetation occurred in 2014 and consisted of excavation for the 
repaired ditch system and ponds, and covering vegetation with the repaired levee system.  

2.4 Boat Dock Activities 

In September 2011, BCDC requested John Sweeney to allow the storage of docks owned by Salt 
River Construction at Chipps Island until they could be disposed of properly.  In winter of 2013, 
approximately 335 feet of the docks broke loose and it was requested by California State Lands 
Commission (CA-SLC) that the docks be towed to and placed at Point Buckler Island.  The docks 
were secured by lashing them to existing wood piers and a gangway was attached to the docks in 
order to connect to a walkway that allows access to the island.  In October 2014, Mr. Sweeney 
was issued a lease for the docks from CA-SLC.  

3. EVALUATION AND COMPARISON OF CURRENT CONDITIONS  

3.1 Placement of fill material into waters of the State  

Recent activities at the Island has resulted in the placement of fill material into waters of the 
State.  This work involved the repair the Island’s levee system, which placed earthen materials 
into limited sections of the old ditch system and channels.  The amount of fill material that was 
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placed into waters of the State was estimated by assuming waters of the State extend up to MHW, 
and using the following information and assumptions: 

 
Section 
Type 

Extent of Water Area of Fill Thickness of Fill Fill Volume 
Condition Photo Photo (feet) cubic yards 

Old ditch 
system 

water present at MHW 
and MLLW  

2013 
NOAA 

GEarth 
4/2015 

5.4 ft = 
full tidal range + 1 ft 

106 

water present at MHW 
but not at MLLW 

2.0 ft = 
half the tidal range 

274 

water not present at 
MHW and MLLW 

0 ft 0 

Channel 

water present at MHW 
and MLLW  

5.4 ft = 
full tidal range + 1 ft 

90 

water present at MHW 
but not at MLLW 

2.0 ft = 
half the tidal range 

30 

water not present at 
MHW and MLLW 

0 ft 0 

Total Estimated Volume of Fill 500 

 

Figure 2 depicts the extent of water present in the old ditch system at MLLW and MHW.  Figure 3 
depicts the extent of water present in the channels at MLLW and MHW.  Figure 4 depicts the 
areas where fill materials were placed into waters of the State.   

The area of fill was identified by overlaying the aerial photos showing the extent of water (2013 
NOAA photos) and the current conditions (2015 GEarth).  Areas where the extent of water in old 
ditch system and channel are co-located with fill used to repair the levee system are considered 
the area where fill was placed into waters of the State.  The thickness of fill is assumed to be the 
full tidal range plus 1 foot in areas where water is present at both MHW and MLLW.  The thickness 
of fill is assumed to be at half the tidal range in areas where the old ditch system and channel 
appear to have water at MHW but have no water at MLLW.  The calculation of the volume of fill 
material placed into waters of the State is simply the product of multiplying the area by the 
thickness.   

The NOAA 2013 photos reveal reaches of the old ditch system where no water appears to be 
present at MHW and MLLW, such as along the eastern margin of the Island.  It appears that these 
areas silted in over time, and based on the 2011 and 2013 aerial photos many of the areas appear 
to be vegetated.  Consequently, in areas where the repaired levee system overlies these silted in 
portions of the old ditch system, no fill was introduced to waters of the State.   
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3.2 Acreage of all channel, marsh, or other wetland vegetation removed or otherwise 

adversely impacted at the Site  

No determination of the extent of wetland and tidal marsh vegetation on the Island has been 
made.  This section addresses the removal of all vegetation.  Recent activities at the Island has 
resulted in the removal or coverage of vegetation.  Removal of vegetation is considered to be the 
result of excavation or coverage by fill materials.  For the repair of the ditch system and creation 
of the ponds, this work involved excavation, which removed vegetation.  For the repair of the 
levee system, this work involved adding fill material, which covered vegetation.   

In some areas the repaired levee system incorporated, or coincides with, the old ditch system and 
channels.  No significant vegetation is assumed to have been located within those portions of the 
old ditch system and channels that contain water at MHW per the NOAA 2013 photo.  Therefore, 
no vegetation was removed from those portions of the old ditch system and channels that 
contained water at MHW and also coincide with the limits of the current repaired levee system.  
Vegetation is considered to have been removed where the repaired ditch system extends into 
areas that were not previously ditch or levee, as shown on Figure 5.   

Per conversation with John Sweeney, approximately 50% of the area of the old levee system was 
covered with vegetation, therefore 50% of the area of coincidence of old levee system and 
repaired levee system is interpreted to be removed vegetation.  Vegetation is also interpreted to 
have been removed where the repaired levee system is located on areas of the Island that were 
not previously ditch or levee, as shown on Figure 6.   

Similarly, the new ponds incorporated, or coincide with channels.  No vegetation is interpreted to 
have been removed where the channels and ponds coincide.  Vegetation is considered to have 
been removed where the ponds extend into areas without channels, as shown on Figure 5.   

Based on the above, the tables below summarize the acreage of vegetation removed: 

Acreage of vegetation removed by repaired ditch system: 

Repaired ditch system  2.07 
Old ditch system containing no vegetation and coinciding with repaired ditch system  0.10 
Old levee system containing no vegetation and coinciding with repaired ditch system  0.02 
Channels containing no vegetation and coinciding with repaired ditch system  0.02 

Total area of vegetation removed 1.93 acres 
 
Acreage of vegetation covered by repaired levee system 

Repaired levee system 2.89 
Old ditch system containing no vegetation and coinciding with repaired levee system  0.10 
Old levee system containing no vegetation and coinciding with repaired levee system  0.19 
Channels containing no vegetation and coinciding with levee ditch system 0.02 

Total area of vegetation covered 2.58 acres 
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Acreage of vegetation removed by ponds 

Ponds 0.19 
Old ditch system containing no vegetation and coinciding with ponds  0.01 

Total area of vegetation removed 0.18 acres 
 

There are other areas on the Island where vegetation has been disturbed, but not in a manner 
causing permanent removal by excavation or coverage.  These areas consist of roads and paths 
created by machinery.  For example, the 2012 aerial photograph shows various areas of disturbed 
vegetation that are no longer visible on the 2015 photograph, which show that vegetation 
recovers in these disturbed areas.  Consequently, areas of vegetation disturbance are not included 
in the estimation of the area of vegetation removed.   

3.3 Linear distance (in feet) of channels impacted by the levee repair activities   

Prior to the recent repair of the levee and ditch systems, there was approximately 4,200 feet of 
old ditch system that was bounded on both sides by land.  Of this, approximately 601 feet of the 
old ditch system contained water at MLLW and 2,321 feet of the old ditch system contained water 
at MHW, per the 2013 NOAA photos.   

Biologists consider the wetted edge of a channel to provide potential habitat and nutrient 
exchange between ground water and surface water.  Evaluated from the perspective of a wetted 
edge, approximately 1,203 feet of the old ditch system provided a wetted edge at MLLW and 
4,642 feet of the old ditch system provided a wetted edge at MHW, per the 2013 NOAA photos.  
Recent activities at the Island have repaired the ditch system, which now consistently contains 
water all the time.  As a result, the current length of the repaired ditch system is 4,380 feet, which 
provides approximately 9,058 feet of wetted edge.   

A similar evaluation measured the length of the channels and wetted edge at MLLW and MHW in 
the 2013 NOAA photos, and under the current conditions.  Finally, recent activities excavated four 
ponds, and two consistently contain water.  The following table summarizes these measurements: 

Section Condition Photo 
Length 
(feet) 

Wetted Edge 
(feet) 

Channel 
Old at MHW  2013 NOAA 4,478 8,956 
Old at MLLW 2013 NOAA 2,773 5,546 

Current 4/2015 GEarth 3,883 7,766 

Ditch 
Old at MHW  2013 NOAA 2,321 4,642 
Old at MLLW 2013 NOAA 601 1,203 

Current 4/2015 GEarth 4,380 9,058 

Pond 
Old  2013 NOAA na 0 

Current 4/2015 GEarth na 557 
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The total wetted edge of the channels and old ditch system in 2013 at MHW was 13,598 feet and 
at MLLW was 6,754 feet.  For comparison, the total wetted edge of the channels and repaired 
ditch system in 2015 is 16,824 feet.  The total length of the channels and old ditch system in 2013 
at MHW was 6,799 feet and at MLLW was 3,374 feet.  For comparison, the total wetted edge of 
the channels and repaired ditch system in 2015 is 8,263 feet.   

Due to the presence of the repaired levee system and the single tide gate, the amount of tidal 
variation within the ditch, and correspondingly within the channels, has not yet been quantified.  
With the single currently installed tide gate closed, some tidal variation within the ditch is still 
likely, due to groundwater recharge and leakage through the levees.  With the current tide gate 
open, additional tidal variation within the repaired ditch would occur.  For the purposes of this 
report, tidal variation within the current ditch system is considered to be subdued and less than 
the conditions in old ditch system.   

3.4 Description of the pre-disturbance tidal channel morphology, soil conditions, and 

hydrology  

Channel morphology at the Island can be characterized by its overall length, length of wetted 
edge, width and cross-sectional area at mouth, dendritic structure (number of tributaries), and 
sinuosity ratio (length divided by linear distance between endpoints).  Eight channels are visible 
on the aerial photographs, Figure 3.  The following summarizes the conditions at MHW per the 
2013 NOAA photo and prior to the activities that repaired the ditch and levee systems.   

  Channels 
Parameter Units A B C D E F G H 
Length (primary at MHW) ft 459 728 204 136 254 77 1,311 270 
Length (system at MHW) ft 527 804 204 136 298 145 2,094 270 
Wetted Edge (system at MHW) ft 1,054 1,608 408 272 596 290 4,188 540 
Width (mouth) ft 7.8 7.0 1.3 5.6 5.8 0.9 7.0 2.8 
Depth  ft 5.4 5.4 2.0 2.0 2.0 2.0 5.4 5.4 
Cross-section (mouth) ft2 42.1 37.8 2.6 11.2 11.6 1.8 37.8 15.1 
Tributaries (secondary) count 1 1 0 0 2 1 6 0 
Sinuosity (ratio) ft/ft 1.32 1.94 1.21 1.12 1.28 1.04 1.95 1.0 

 

In 1975, the US Department of Agriculture Soil Conservation Service prepared a Soil and 
Capability Map Summary, which is included in the 1984 Individual Management Plan for the 
Annie Mason Point Club.  This summary shows the soil type Joice Muck (Ja) present in the upper 
60 inches throughout the interior of the Island and Tidal Marsh (Td) present along the periphery 
of the Island.  The USCS describes Joice Muck as nearly level, very poorly drained mucks and peaty 
mucks, and Tidal Marsh as nearly level, somewhat poorly drained silt loams and silty clay loams 
on alluvial fans and in dredge spoil areas.  No other evaluation of the soil types and distribution 
at the Island prior to the recent activities has been performed.   
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The hydrology of the Island prior to the recent repairs to the ditch and levee system consisted of 
tidally influenced portions of some channels and some old ditches.  Eight channels are visible in 
the aerial photographs, including the manmade feature in the northeast portion of the Island, 
connecting the Channel G with the old ditch.  Though no topographic survey is known to exist, 
the visit to the Island indicated that most of the Island is at least 2 to 4 feet above the surrounding 
bay at MHW.  Consequently, while the largest Channel G extends almost 600 feet into the Island’s 
interior and Channels A and B extend about 400 feet towards the interior, much of the island 
appears to not be subjected to inundation under normal tidal action.  Rather, these channels 
appeared to be incised by a few feet into the surrounding land.  This condition is also consistent 
with the observation of vehicle paths in the 2012 and 2013 aerial photographs, taken prior to the 
repairs of the levee and ditch system.  Such travel by heavy machinery and rubber tired vehicles 
would not have been possible on saturated ground.   
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INTRODUCTION 

1. Point Buckler Club, LLC (“Plaintiff” or the “Club”) owns a small island, often called 

“Point Buckler”, in Suisun Marsh.  Point Buckler has been used as a duck club since at least the 

1940s, although in recent years the island has fallen into disrepair.  The Club wants to rejuvenate the 

duck club.   

2. Nearly all of the interior of Point Buckler is above high tide.  In order to use the 

island as a duck club, water has been pumped onto the island and held at a level above high tide by a 

levee system.  In 2014, the Club did work (the “Work”) to repair and maintain that levee system.  

Material was excavated from an interior ditch and placed on the existing levee or, where part of the 
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levee system had been breached or eroded away, in the breach or in an appropriate area above the 

debris line.   

3. The Work was done in accordance with the individual management plan that had 

been prepared for the island (the “Plan”) and certified by the San Francisco Bay Conservation and 

Development Commission (“BCDC”) as being in conformity with the Suisun Marsh Preservation 

Act.   

4. Nevertheless, in September 2015, the California Regional Water Quality Control 

Board, San Francisco Bay Region (the “Regional Board”), and Bruce H. Wolfe, in his capacity as 

Executive Officer of the Regional Board (jointly “Defendants”), issued Cleanup and Abatement 

Order No. R2-2015-0038 (the “Order”) to stop and undo the Work.  The Order required the Club to 

submit a “Corrective Action Workplan” (the “Workplan”), that was “acceptable to the Regional 

Water Board Executive Officer” and “that includes the following”:   

A workplan proposal for corrective actions designed to: (a) restore tidal 
circulation to all of the tidal channels and interior marsh habitat that existed 
prior to the Discharger's levee construction activities; and (b) provide 
compensatory mitigation habitat to compensate for any temporal and 
permanent impacts to the functions and values provided by the impacted 
wetlands, tidal marshlands, and drainage channels impacted by the 
Discharger's levee construction, vegetation removal, and other Site 
development activities. 

5. This provision, if implemented, would prevent the Club from maintaining duck ponds 

on the island or otherwise operating the island as a duck club.   

6. The Workplan was initially due in November 2015.  At the Club’s request, 

Defendants extended the due date to January 1, 2016.  At meetings in October and November, the 

Club informed Defendants that if the due date on the Workplan was not extended, the Club would 

have to file suit to obtain a stay.  Nevertheless, Defendants rejected the Club’s request for a second 

extension of time.   

7. On December 23, 2015, the Club filed this suit.   

8. The Club then applied to this Court for a stay of the Order.  On December 29, 2015, 

after oral argument, this Court granted that application and stayed the Order.  

9. On January 5, 2016, Defendant rescinded the Order.  Defendants made clear, 
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however, that they intended to reissue the Order after a hearing.   

10. In its application for a stay, the Club argued, among other things, that Defendants had 

violated due process by not holding a hearing and by allowing ex parte communications between the 

prosecution and advisory teams.  By rescinding the Order, Defendants effectively conceded that they 

had not complied with the requirements of due process.   

11. The initial Complain also asserted violations of the Suisun Marsh Preservation Act 

and Porter-Cologne Act.  Defendants have not conceded that they have violated these statutes.   

12. The Suisun Marsh Preservation Act protects duck clubs, and requires them to be 

operated in accordance with their individual management plans.  The Suisun Marsh Preservation Act 

requires state agencies, including the Regional Board, to act consistently with its provisions.  By 

ordering Defendants to take action that would prevent the island from implementing its individual 

management plan and from being used as a duck club, Defendants acted inconsistently with the 

Suisun Marsh Preservation Act, and thereby violated it. 

13. The Porter-Cologne Act gives the Regional Board authority to issue a cleanup and 

abatement order, but only in specified situations.  In particular, the relevant part of the statute limits 

the Regional Board to issuing a cleanup and abatement order when there is a condition or threatened 

condition of pollution or nuisance.  Here there is no condition or threatened condition of pollution or 

nuisance, and Defendants have no authority to issue a cleanup and abatement order to the Club for 

the Work. 

14. The positions taken by Defendants threaten every duck club in the Suisun Marsh.   

PARTIES 

15. The Club is a California limited liability company authorized to do business in 

California.  

16. Bruce H. Wolfe is the Executive Officer of the Regional Board. 

17. The Regional Board is an agency of the State of California. 

18. The true names of Does 1 through 20 are unknown to Plaintiff, who therefore sues 

them under these fictitious names.  Plaintiff is informed and believes that each of the Does are 
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responsible in some manner for the events that give rise to this suit, and are liable in some manner 

for those events.   

JURISDICTION AND VENUE 

19. A superior court has jurisdiction over claims brought under Code of Civil Procedure 

(“CCP”) § 1094.5, Water Code § 13330, and CCP § 1085.   

20. Venue is proper in the County of Solano under CCP § 392(a)(1) and under CCP § 393 

because Point Buckler is located in Solano County, California.   

PRELIMINARY ISSUES 

21. The State Water Resources Control Board (“State Board”) is authorized to review 

actions of the Regional Board.  In October 2015, Plaintiff filed a timely petition with the State Board 

requesting review of the Order and asserting that the Order violated due-process requirements of the 

United States and California Constitutions, the Suisun Marsh Preservation Act, the Porter-Cologne 

Act, and other provisions of law.  Plaintiff asked the State Board to stay the Order, and to act on that 

request by October 30, 2015.  The State Board did not rule on the stay request, and dismissed the 

petition for review in January 2016.  Plaintiff has thereby exhausted its administrative remedies.   

22. A case is moot “when the occurrence of events renders it impossible for the appellate 

court to grant appellant any effective relief.”  (Cucamongans United for Reasonable Expansion v. 

City of Rancho Cucamonga (2000) 82 Cal.App.4th 473, 479, citing Eye Dog Foundation v. State 

Board of Guide Dogs for the Blind (1967) 67 Cal. 2d 536, 541 (“the duty of this court…is…not 

to…declare principles or rules of law which cannot affect the matter in issue in the case before it”).) 

23. Here this Court can provide effective relief, and can affect the matter at issue in this 

case, by determining that the Regional Board acted without or in excess of its jurisdiction, by issuing 

a writ of mandate, and by providing injunctive relief.   

24. Because this Court indisputably has jurisdiction to hear this case, it should resolve the 

important issues raised by this motion.  (See Eye Dog Foundation at 541 (a court “must do complete 

justice once jurisdiction has been assumed”).)  This case, therefore, is not moot.  

25. There are also three exceptions to the general mootness rule:  “(1) when the case 
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presents an issue of broad public interest that is likely to recur; (2) when there may be a recurrence 

of the controversy between the parties; and (3) when a material question remains for the court’s 

determination.”  (Cucamongans United at 479-480, citations omitted.)   

26. This case fits within all three exceptions.  The Regional Board’s authority (or lack of 

authority) to require duck clubs to tear down levees is of broad public interest.  There will be a 

recurrence of the controversy, because the Regional Board is preparing for re-issuance of the order.  

A material question—the Board’s authority to order duck clubs to rip out levee repairs—remains 

pending. 

ADDITIONAL FACTS 

27. Point Buckler has been known by other names, including Annie Mason Point. 

28. Levee systems are used by duck clubs to control the depth of water for the purposes 

of growing selected plants that provide food for ducks and other waterfowl, and to provide habitat 

for ducks and other waterfowl. 

29. In the 1970s, the California Legislature acted to protect the Suisun Marsh.  In 1974, it 

directed BCDC and the California Department of Fish and Game to prepare the Suisun Marsh 

Protection Plan “to preserve the integrity and assure continued wildlife use” of Suisun Marsh.   

30. The Suisun Marsh Protection Plan, which was published in 1976 and updated in 

2007, emphasizes the importance of duck clubs to Suisun Marsh.  It notes that duck clubs “are a vital 

component of the wintering habitat of waterfowl migrating south”.  

31. In 1977, the Legislature enacted the Suisun Marsh Preservation Act, which directs 

BCDC to implement the Suisun Marsh Protection Plan.  The Suisun Marsh Preservation Act 

exempts from its permitting requirements work specified by an individual management plan certified 

by BCDC.   

32. According to documents obtained from BCDC, an individual management plan for 

Point Buckler was prepared in the 1980s.  According to BCDC, the Plan was certified by BCDC in 

accordance with the Suisun Marsh Preservation Act.  

33. The individual management plan for Point Buckler specifies that the levees at Point 
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Buckler would be maintained and repaired.   

34. In the 1980s, the California Department of Water Resources (“DWR”) prepared an 

environmental impact report (“EIR”) in support of its plans to divert water from the Sacramento-San 

Joaquin Delta to areas south of the Delta.  These diversions, the EIR recognized, would tend to raise 

the salinity level in the Suisun Marsh, which would harm duck clubs there.  In mitigation, DWR 

identified several projects to assist the duck clubs.  One of those projects was the installation and 

maintenance of a pump on Point Buckler.  This pump would assist in the flooding of the island and 

the maintenance of appropriate salinity levels for duck-friendly vegetation.   

35. A pump was installed at the island, along with a generator to power it, but the pump 

and generator are no longer operable.   

36. In 2014, when the Work was beginning, several agencies were aware of the Work, yet 

none notified the Club about any concerns with permitting or other compliance issues.   

37. Later in 2014, after the Work was done, several agencies raised concerns about 

whether it was done in accordance with all applicable requirements.  Because of these concerns, the 

Club has not proceeded with the additional work needed for the duck club, which would include 

discing the soils, planting vegetation that would provide food for the ducks, installing a new pump, 

and flooding parts of the island.   

38. The Order specifies, among other things, that the Workplan be submitted.  The cost 

and effort required to prepare and implement the Workplan would be substantial.  Depending on 

how Defendants interpret the Order, the work required to prepare and implement the Workplan 

could have a cost or value exceeding $100,000, and even $1,000,000.   

39. Mitigation habitat in Suisun Marsh costs hundreds of thousands of dollars per acre.   

40. Plaintiff has sold memberships in the Club with the intent that the island would be 

used as a duck club, as it has in the past.  The Work was done to repair and maintain the facilities 

needed for a duck club.  The Workplan would prevent Plaintiff from using the island as a duck club.   

41. Due process requires a government agency to hold a hearing before, or in some cases 

after, depriving a person of a property interest. 
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42. Before issuing the Order, the Regional Board did not hold a hearing of any sort in 

which Plaintiff was present.  After the Order was issued, Plaintiff twice requested, in writing, that 

the Regional Board hold a hearing, and both times the Regional Board refused.   

43. Due process also requires that a person receive a fair hearing.  When a government 

agency is the decision maker, it must separate its decision-making functions from its prosecutorial 

functions, and prohibit ex parte communications between the two groups.   

44. Regional Board staff have informed Plaintiff that before issuing the Order the 

Regional Board assembled a prosecution team and an advisory team (i.e. a team to advise the 

decision-makers).   

45. The prosecution team communicated with the advisory team about the substance of 

the Order, before the Order was issued, at times when Plaintiff was not present.   

46. The Suisun Marsh Protection Plan concludes that duck clubs are a “unique resource” 

and “a vital component of the wintering habitat for waterfowl migrating south”.  It says that duck 

clubs should be encouraged, and that land and water areas should be managed to provide “habitat 

attractive to waterfowl” and to improve “levee systems”.   

47. The Suisun Marsh Preservation Act specifies that individual management plans 

should be prepared for each duck club, and that development consistent with an individual 

management plan can be implemented without a marsh development permit. 

FIRST COUNT 

(Code of Civil Procedure § 1094.5) 

48. Plaintiff incorporates by reference paragraphs 1 through 47 above.   

49. CCP § 1094.5(b) specifies that the inquiry in a petition brought under § 1094.5: 

shall extend to the questions whether the respondent has proceeded 
without, or in excess of, jurisdiction; whether there was a fair trial; and 
whether there was any prejudicial abuse of discretion.  Abuse of 
discretion is established if the respondent has not proceeded in the 
manner required by law, the order or decision is not supported by the 
findings, or the findings are not supported by the evidence. 

50. Here Defendants have proceeded without, or in excess of jurisdiction; there was not a 

fair trial, and there was a prejudicial abuse of discretion.   
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51. Plaintiff is entitled to a writ of mandate and to a determination that Defendants have 

proceeded without or in excess of jurisdiction, that there was not a fair trial, and that there was a 

prejudicial abuse of discretion.  Plaintiff is also entitled to injunctive relief.  

SECOND COUNT 

 (Suisun Marsh Preservation Act:  Conformity Requirement) 

52. Plaintiff incorporates by reference paragraphs 1 through 51 above. 

53. The Suisun Marsh Preservation Act (“Preservation Act”) imposes a judicially 

enforceable duty on state agencies to comply with, and to carry out their duties and responsibilities 

in conformity with, the Preservation Act and the Suisun Marsh Protection Plan (“Protection Plan”).   

54. Defendants, when issuing the Order, did not carry out their duties and responsibilities 

in conformity with the Preservation Act and the Protection Plan.   

55. Defendants have violated the Preservation Act. 

56. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief. 

THIRD COUNT 

(Water Code § 13304:  Not Condition Of Pollution Or Nuisance 
 Because Work Authorized By Statute) 

57. Plaintiff incorporates by reference paragraphs 1 through 56 above.   

58. Water Code § 13304 authorizes a regional board to issue a cleanup and abatement 

order only under specified conditions.  

59. The Order asserts that Defendants have authority under Water Code § 13304 because 

the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

discharged into waters of the State and created or threatened to create a condition of pollution.   

60. Acts are not a condition or threatened condition of pollution or nuisance when they 

are authorized by statute.   

61. The Work is not a condition or threatened condition of pollution or nuisance because 

it is authorized by the Suisun Marsh Preservation Act, and because it is required by the Preservation 

Act.  
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62. Defendants therefore do not have authority to issue a cleanup and abatement order 

against the Club for the Work.   

63. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief. 

  FOURTH COUNT 

(Water Code § 13304:  Not Condition of Pollution or Nuisance  
Because Suisun Marsh Preservation Act and 

Porter-Cologne Act Require Defendants To Protect Duck Clubs) 

64. Plaintiff incorporates by reference paragraphs 1 through 63 above.   

65. Water Code § 13304 authorizes a regional board to issue a cleanup and abatement 

order only under specified conditions.  

66. The Order asserts that Defendants have authority under Water Code § 13304 because 

the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

discharged into waters of the State and created or threatened to create a condition of pollution.   

67. Statutes must be harmonized, both internally and with other statutes, to the extent 

possible.   

68. The Suisun Marsh Preservation Act requires duck clubs to comply with their 

individual management plans, and more generally to maintain tight levees and duck ponds that 

provide food and habitat for waterfowl.   

69. The Suisun Marsh Preservation Act requires Defendants to carry out their duties and 

responsibilities in conformity with the Preservation Act and the Suisun Marsh Protection Plan. 

70. The Porter-Cologne Act requires regional boards to protect beneficial uses.   

71. Defendants have prepared a basin plan that identifies the beneficial uses of various 

areas of Suisun Marsh, including Grizzly Bay.  

72. The beneficial uses identified in the Basin Plan for the waters relevant to the Order 

identify non-contact recreation and wildlife habitat as two beneficial uses of those waters.  

73. Defendants are therefore required by the Porter-Cologne Act to protect the beneficial 

uses of non-contact recreation and wildlife habitat in the waters relevant to Point Buckler.   
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74. The Order harms, rather than protects, the beneficial uses of non-contact recreation 

and wildlife habitat in the waters relevant to Point Buckler.   

75. The Work promotes and protects the beneficial uses of non-contact recreation and 

wildlife habitat in the waters relevant to Point Buckler.  

76. Because the Preservation Act and Porter-Cologne Act require the Regional Board to 

protect duck clubs in Suisun Marsh, the provision authorizing a regional board to issue a cleanup and 

abatement order cannot properly be interpreted to authorize the destruction of duck clubs, of repair 

levees, of duck habitat, or of any other part of the Work.   

77. By issuing the Order, Defendants misinterpreted the Porter-Cologne Act and Suisun 

Marsh Preservation Act.  Defendants acted without or in excess of their jurisdiction and abused their 

discretion.   

78. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief. 

FIFTH COUNT 

(Water Code § 13304:  Not Condition of Pollution or Nuisance 
Because Not Within Statutory Definitions) 

79. Plaintiff incorporates by reference paragraphs 1 through 78 above.   

80. The Water Code § 13304 authorizes a regional board to issue a cleanup and 

abatement order only under specified conditions.  

81. The Order asserts that Defendants have authority under Water Code § 13304 because 

the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

discharged into waters of the State and created or threatened to create a condition of pollution.   

82. The Porter-Cologne Act defines the “pollution” and “nuisance” for the purposes of 

Water Code § 13304.   

83. The Work does not fit within the statutory definition of either.  

84. Defendants therefore acted without or in excess of jurisdiction and abused their 

discretion when they issued the Order.  

85. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 
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acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief. 

SIXTH COUNT 

(Water Code § 13304:  Not Condition of Pollution or Nuisance 
Because Regional Board Has Certified That Levee Repair and Maintenance Are Neither) 

86. Plaintiff incorporates by reference paragraphs 1 through 85 above.   

87. Water Code § 13304 authorizes a regional board to issue a cleanup and abatement 

order only under specified conditions.  

88. The Order asserts that Defendants have authority under Water Code § 13304 because 

the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

discharged into waters of the State and created or threatened to create a condition of pollution.   

89. The U.S. Army Corps of Engineers has issued two general permits that provide broad 

authorization for levee repairs and other activities at duck clubs in Suisun Marsh.  These permits 

were issued under authority of section 404 of the federal Clean Water Act.   

90. These permits allow for the excavation and placement of more than 1.4 million cubic 

yards of material.    

91. Defendants have certified that these permits are in compliance with California law, 

which means, among other things, that the excavation and placement of more than 1.4 million cubic 

yards of material at duck clubs in Suisun Marsh does not create a condition or threatened condition 

of pollution or nuisance.   

92. The Work, which involved the excavation and placement of a much smaller amount 

of material, did not create a condition or threatened condition of pollution or nuisance.   

93.  By issuing the Order, Defendants acted without or in excess of their jurisdiction and 

abused their discretion.   

94. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief. 
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SEVENTH COUNT 

(Water Code § 13304:  Not Condition of Pollution Or Nuisance 
Because CEQA Mitigation Project) 

95. Plaintiff incorporates by reference paragraphs 1 through 94 above.   

96. Water Code § 13304 authorizes a regional board to issue a cleanup and abatement 

order only under specified conditions.  

97. The Order asserts that Defendants have authority under Water Code § 13304 because 

the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

discharged into waters of the State and created or threatened to create a condition of pollution.   

98. In compliance with the California Environmental Quality Act (“CEQA”), and in 

mitigation for water diversions from the Sacramento-San Joaquin Delta, the California Department 

of Water Resources has committed to install and maintain a pump on Point Buckler.  

99. The purpose of the pump is to assist in maintaining a duck club, and therefore duck 

habitat, on Point Buckler.   

100. Implicit in this mitigation provision is the concept that Point Buckler will be 

maintained as a duck club.  

101. The Work is not a condition or threatened condition of pollution or nuisance because 

it is part of a mitigation project required by CEQA. 

102. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief. 

EIGHTH COUNT 

(Water Code § 13304:  No Jurisdiction Over Uplands) 

103. Plaintiff incorporates by reference paragraphs 1 through 102 above.   

104. Water Code § 13304 authorizes a regional board to issue a cleanup and abatement 

order only under specified conditions.  

105. The Order asserts that Defendants have authority under Water Code § 13304 because 

the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

discharged into waters of the State and created or threatened to create a condition of pollution.   
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106. The Porter-Cologne Act does not give Defendants authority to regulate areas that are 

not waters of the state.   

107. Defendants have no other source of authority that would allow them to regulate areas 

that are not waters of the state.   

108. The great majority of the Work was done in upland areas that are not waters of the 

State.   

109. Defendants nevertheless assert that they have jurisdiction over the entire Work.   

110. Defendants are therefore acting without or in excess of their jurisdiction and abusing 

their discretion.   

111. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief. 

NINTH COUNT 

(Water Code § 13304:  Not Waste) 

112. Plaintiff incorporates by reference paragraphs 1 through 111 above. 

113. Water Code § 13304 authorizes a regional board to issue a cleanup and abatement 

order only under specified conditions.  

114. The Order asserts that Defendants have authority under Water Code § 13304 because 

the Club allegedly has caused or permitted waste to be discharged or deposited where it has been 

discharged into waters of the State and created or threatened to create a condition of pollution.   

115. The material placed as part of the Work is not and was not “waste”, as that term is 

used in Water Code § 13304 and the Porter-Cologne Act.  

116. By asserting jurisdiction over the Work, Defendants are acting without or in excess of 

their jurisdiction and abusing their discretion.   

117. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief.  

TENTH COUNT 

(Water Code § 13330:  Independent Judgment On The Evidence) 
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118. Plaintiff incorporates by reference paragraphs 1 through 117 above. 

119. Water Code § 13330 provides that in proceedings challenging a Regional Board 

decision, the superior court shall use its independent judgment on the evidence.  

120. The Order relies on false assertions of fact, including but not limited to the assertion 

that the Work dried up a tidal wetland.  

121. The Order is not supported by evidence.  

122. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief.  

ELEVENTH COUNT 

(Void For Vagueness Or Lack Of Authority) 

123. Plaintiff incorporates by reference paragraphs 1 through 122 above. 

124. The void-for-vagueness doctrine requires that a penal statute define the criminal 

offense with sufficient definiteness that ordinary people can understand what conduct is prohibited 

and in a manner that does not encourage arbitrary and discriminatory enforcement.   

125. The Order relies on penal statutes and specifically threatens penal liability. 

126. To the extent these statutes authorize an Order requiring reports subjectively 

“acceptable” to a single person, they are unconstitutionally vague as applied.  If the statutes 

themselves do not authorize subjectively acceptable reports, then the Executive Officer did not have 

authority to issue the Order. 

127. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief.  

TWELFTH COUNT 

(Due Process) 

128. Plaintiff incorporates by reference paragraphs 1 through 127 above. 

129. Defendants violated due process by asserting jurisdiction over the Club when it had 

no jurisdiction to issue the Order to the Club for the Work. 

130. By issuing the Order, Defendants violated due-process protections of the United 
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FIRST AMENDED PETITION AND COMPLAINT CASE NO. FCS046410

States and California Constitutions by not providing a hearing, and by not providing a fair hearing.  

131. Although Defendants appear to be making efforts to resolve these violations, it is not 

yet clear that all due-process violations will be resolved before the Order is reissued.  To the extent 

that Defendants do not resolve these violations, they remain in violation of the due-process 

requirements of the United States and California Constitutions.   

132. Plaintiff is entitled to a writ of mandate, to a determination that Defendants have 

acted without or in excess of jurisdiction or have abused their discretion, and to injunctive relief. 

PRAYER FOR RELIEF 

Plaintiff respectfully requests the following relief: 

1. A determination that Defendants have acted without or in excess of jurisdiction and 

abused their discretion as described above; 

2. A writ of mandamus directing Defendants not to act without or in excess of 

jurisdiction or abuse their discretion as described above;  

3. Preliminary and permanent injunctive relief including but not limited to an order 

enjoining Defendants from acting without or in excess of jurisdiction or abusing their discretion;  

4. Plaintiff’s costs, including attorney fees; and 

6. Such other relief as the Court deems just and proper.   

DATED:  May 9, 2016  BRISCOE IVESTER & BAZEL LLP
 
 
 
 

 

By:  

Lawrence S. Bazel  
Attorneys for Plaintiff 
POINT BUCKLER CLUB, LLC 

 





 

 

 

 

 

 

 

 

18b. Tentative Ruling Sustaining Demurrer, June 23, 2016 
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DEPARTMENT THREE 
JUDGE HARRY S. KINNICUTT 

707-207-7303 
TENTATIVE RULINGS SCHEDULED FOR 

THURSDAY, JUNE 23, 2016 
 
 

IDS PROP. CAS. INS. CO. v. RAU, ET AL. 
Case No. FCM148249 
 
Demurrer 
 
TENTATIVE RULING 
 
Defendant Rau’s unopposed general demurrer to Plaintiff’s second cause of 
action for “indebtedness” is sustained with leave to amend.  Defendant is 
reminded that before she can file a demurrer, she must first meet and confer in a 
good faith attempt to resolve the objections to be raised in that demurrer and 
must include with the demurrer a declaration showing compliance with the 
requirement. (Code Civ. Proc. § 430.41(a).) 
 
Plaintiff filed its first amended complaint on June 20, 2016, well after the time 
permitted by statute for filing an amended pleading without first obtaining leave of 
Court. (Code Civ. Proc. § 472(a).)  However, because this Court has granted 
leave to amend in sustaining the demurrer, the Court shall deem Plaintiff’s 
premature first amended complaint to be filed on the date of the hearing. 
 
 

 
 
HEATH v. HEATH 
Case No. FCS045594 
 
(1) Demurrer by Defendant GERALD EDWIN HEATH to Plaintiff’s 1st Amended 
Complaint; and 
(2) Motion by Defendant GERALD EDWIN HEATH for Sanctions Against Plaintiff 
(C.C.P. §128.5) 
 
TENTATIVE RULING 
 
As a preliminary matter, the court strikes as untimely the C.C.P. §170.6 
challenge by DENNIS HEATH (“Plaintiff”). 
 
The continuation of proceedings rule bars as untimely a 170.6 challenge raised in 
a new case on the same primary rights as were asserted in an earlier case 
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assigned to that same judge.  Stephens v. Superior Court (2002) 96 Cal.App.4th 
54, 60-61, citing Jacobs v. Superior Court (1959) 53 Cal.2d 187, 191. 
 
The justification for the continuation doctrine is that a party should not be allowed 
to evade the effects of an adverse factual finding made by one judge, by 
exercising a peremptory challenge to seek different factual findings from a 
different judge on the same or related claims.  Bravo v. Superior Court (2007) 
149 Cal.App.4th 1489, 1494. 
 
The continuation doctrine generally applies when the parties are the same, and 
the “the paramount questions to be decided by the court . . . are the same”.  
Nutragenetics, LLC v. Superior Court (2009) 179 Cal.App.4th 243, 253.   
 
The court takes judicial notice that back in November 2010, Plaintiff filed an 
earlier action, Case No. FCS039301, initially in Contra Costa County, and later 
transferred to Solano County.  Although that action alleged differently labeled 
causes of action than those alleged in this new action, Case No. FCS045594, 
both actions involve the same primary rights, concerning assets owned by 
Plaintiff’s mother, who passed in March 2010, and/or the validity of a trust she 
created.  The bench trial of that earlier action (consolidated with a related probate 
action) took place before Judge Kinnicutt in July 2015, within days after the filing 
of the complaint in this current action (Case No. FCS045594).  The peremptory 
challenge filed in May 2016 is therefore untimely. 
 
As to the motions: 
 
The demurrer is sustained. 
 
C.C.P. §430.10(c) authorizes a defendant to file a demurrer to a pleading when 
“There is another action pending between the same parties on the same cause of 
action”. 
 
As noted earlier, Case No. FCS039301 proceeded to trial in July 2015, resulting 
in a judgment against Plaintiff.  Plaintiff has filed an appeal of that judgment, and 
that appeal is still pending.  Case No. FCS045594 is therefore stayed, and will be 
remain in abatement until the resolution of Plaintiff’s appeal of Case No. 
FCS039301. 
 
The motion for C.C.P. §128.5 sanctions against Plaintiff is also granted.  As set 
forth above, Plaintiff filed a new action arising out of the same primary rights as 
the old action.  This new action was filed in July 2015, by the same attorney who 
represents Plaintiff in both actions, only days prior to trial of the old action.   
 
(Although this was not the focus of this motion, and does not serve as any basis 
for the determination of this motion, the court also notes that Plaintiff’s attorney 
failed to file a notice of related case with this new case, either with the complaint, 
or with the 1st amended complaint filed in November 2015; and also failed in case 
management conference statements filed with the court in October 2015 and 
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January 2016 to make any mention of any related cases, despite the clear 
paragraph (13) in the statement calling for such information to be completed for 
any related cases.  This violates the duty imposed on counsel by CRC 3.300.) 
 
The court finds that the filing of this new action constitutes a frivolous filing. 
 
The court therefore has authority to impose as sanctions “the reasonable 
expenses, including attorney’s fees, incurred by another party as a result of bad-
faith actions or tactics that are frivolous or solely intended to cause unnecessary 
delay”.  C.C.P. §128.5(a).   
 
The court is this new action, Case No. FCS045594, is limited to considering the 
expenses incurred in this new action, and thus cannot award expenses incurred 
in the old action, Case No. FCS039301. 
 
The declaration of counsel filed as to the expenses incurred in this new action 
lacked foundation and detail as to the hourly rate charged, and the number of 
hours incurred, in the filing of the demurrer and this motion for sanctions.   
 
Based upon the court’s experience in reviewing similar filings in other cases, and 
its examination of the documents filed in Case No. FCS045594, the court finds 
that the amount of reasonable fees and expenses incurred in the preparation and 
filing of both the demurrer and this motion for sanctions is $2,000.00.   
 
Sanctions are therefore imposed on Plaintiff’s attorney John F. Mounier, Jr., in 
the total amount of $2,000.00, payable to Moving Defendant GERALD EDWIN 
HEATH, within 20 days of service of this order. 
 
 
 
 
ATENCIO v. ALSTON, ET AL. 
Case No. FCS045626 
 
Motion for Leave to File “Second” Amended Complaint 
 
TENTATIVE RULING 
 
Plaintiff’s motion for leave to file his proposed amended complaint is denied 
without prejudice.  The proof of service accompanying the motion reveals that 
Plaintiff has not complied with statutory requirements for service by mail. (Lee v. 
Placer Title Co. (1994) 28 Cal.App.4th 503, 511; Sharp v. Union Pac. R.R. Co. 
(1992) 8 Cal.App.4th 357, 360.) 
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BONSER v. PODGER 
Case No. FCS046314 
 
Motion for Trial Preference filed by Plaintiff 
 
TENTATIVE RULING    
 
Plaintiff’s unopposed motion for preference is granted.  Plaintiff has established 
that his health is such that a preference is necessary to prevent prejudice to his 
interest in this litigation.  Parties are to appear to set a trial date for within the 
next 120 days. 
 
 

 
 
POINT BUCKLER CLUB, LLC v. WOLFE, ET AL. 
Case No. FCS046410 
 
Demurrer 
 
TENTATIVE RULING 
 

Respondents’ demurrer to Petitioner’s first amended complaint is sustained 
without leave to amend.   
 
Petitioner’s sole remedy against Respondents is to petition the Court for 
administrative mandamus in order to set aside any final order or decision of the 
administrative agency. (Water Code § 13330(a); Code Civ. Proc. § 1094.5(f); 
Agins v. Tiburon (1979) 24 Cal.3d 266, 273; City of Santee v. Superior Court 
(1991) 228 Cal.App.3d 713, 718; Walter H. Leimert Co. v. Cal. Coastal Comm’n 
(1983) 149 Cal.App.3d 222, 231-232.)  Petitioner concedes that Respondents 
have rescinded the order being challenged by their petition. (FAC, ¶ 9.)  When a 
challenged order of an administrative governmental agency is revoked, a petition 
or complaint challenging that order is moot. (Nat’l Ass’n of Wine Bottlers v. Paul 
(1969) 268 Cal.App.2d 741, 746.)  Regardless of whether any exception to 
mootness could be found to apply in this case, Petitioner has failed to provide 
any compelling reason why this Court should exercise its discretion to consider 
the merits of the petition. (See, Cucamongans United for Reasonable Expansion 
v. City of Rancho Cucamonga (2000) 82 Cal.App.4th 473, 479-480 [exceptions to 
the rules regarding mootness are discretionary].) 



 

Tentative Cleanup and Abatement Order 
  

John D. Sweeney and  
Point Buckler Club, LLC 

 
Description of Exhibit Provided by Hard Copy and Electronically 

(Dischargers’ Correspondence and Facebook Posts) 
 

Exhibit 19 
 
 

19a. Request for Corps authorization to repair water control structures at Spinner Island  
      under RGP 3, March 18, 2008 
 
19b. Photo of planned house on Point Buckler, Facebook post, February 22, 2014 
 
19c. Kite launch area on west end of Point Buckler, Facebook post, July 6, 2014 
 
19d. Aerial view of west end of Point Buckler, Facebook post, July 20, 2014 
 
19e. Boat dock at Point Buckler, Facebook post, July 20, 2014 
 
19f. Landing craft hauling heavy equipment to Point Buckler, Facebook post, June 12,  
     2015 
 
19g. Photo of boats anchored off Point Buckler in 2013, Facebook post, November 12,  
     2015 
 
19h. Landing craft moving flat rack containers to Point Buckler, Facebook post,  
     December 10, 2015 
 
19i. Point Buckler Club open house invitation, Facebook post, April 12, 2016 
 
19j. March 30 versus May 23, 2016, changes to Point Buckler Club website 

(http://www.pointbucklerisland.com/), accessed on March 30 and May 23, 2016 
 
 
 
 

 





 

 

 

 

 

 

 

 

19a. Request for Corps authorization to repair water control structures at Spinner Island 

under RGP 3, March 18, 2008 
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March 18, 2008 

Steven Chappell 
SRCD 
Spinner Island #940 

Steven-

( 

BY: ----=----

Mike frost has been out to our pr::operty and we have found that both 
our floodgates are to old and rotten to ·risk trying to open. He 
suggested we apply by fax tor approval for him to replace existing 
gates with 24'' pipes and gates in April. 

Currently the property has only two gates both of which are leaking 
badly and keeping water levels in the ponds too high. Mike is available 
to replace them as soon as we get approval from you. 

I am new to the floodgate thing so you might want to call Mike Frost 
directly to ask any questions regarding them. Previous owners 
informed me that they had them either permanently shut or dosed 
two years ago due to their inability to pay for new ones. 

Please call me with any questions and thanks fot· your help. 

Sincerely, ~ 

ft:p k l:SVt--~~-
~John Sweeney 

Managing Member 
Spinner Island LLC 
(415)686-0907 cell 

"'"'0 ' '" ••:an •o....l n r"'\ Dl l ' f'\1 n f'\ nl 101 1. 1 
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I 
I 2008 ANNUAL APPLICATION FOR 

THE USACE WETLANDS MAINTENANCE PERMIT 
(File Number 242156N) 

Return to: Suisun Resource Conservation District 
2544 Grizzly Island Road 
Suisun, CA 94585 
(707) 425-9302 or e-mail to: srcd@suisunrcd.org 

CLUB NAME 

OWNERSHIP NUMBER __ 9"--~-=--=() ______ _ 

OWNER/Phone number 

FOR SRCD USE ONLY 

Date received J-/7- tJg 

Entered 3- ~'I · 0 ~ 

Reviewed 3 · )-8' • 0 "3 fG, 

Corrections entered -

Date sent to Corps ) ·31· c.f' 

Corps approval date tf· Jl· •fi 

Corps file number _____ _ 

MANAGER/Phone number "S~ :Sw~ ~pev /-'tiS""- 6~/- 0 '10 7 
~ 

ACRES OF PRIMARY MANAGEMENT AREA IN OWNERSHIP ---=-J-j_f.._,'--7.___ 

NOTE: You must submit a map of your property showing all work locations (differentiate work 
locations using corresponding numbers in far left column of application, not X' s or any other 
markings). Please fill in all applicable blanks on application grid. 

Example: How to calculate acreage -

500 feet X 500 feet= 250,000 square feet I 43,560 square feet per acre= 5.74 acres 
1,000 feet X 1,000 feet=:= 1,000,000 square feet I 43,560 square feet per acre= 22.95 acres 

Example: How to calculate cubic yardage for grading -

Assume you are grading 2.5 acres to a depth of 6 inches (0.5 feet) 
2.5 acres X 43,560 square feet per acre= 108,900 square feet X 0.5 feet= 54,450 square feet I 27 
cubic feet per cubic yard= 2,016.6 cubic yards 

Assume you are grading 2.5 acres to a depth of 12 inches (1.0 feet) 
2.5 acres X 43,560 square feet per acre= 108,900 square feet X 1.0 feet= 108,900 cubic feet I 27 
cubic feet per cubic yard = 4,033.3 cubic yards 

Plug your numbers into the underlined portion of the formulas below and enter the result into the 
appropriate box in the application grid. 

To calculate acreage: length of area X width of area= square feet of area I 43,560 square feet per 
acre = acreage 

To calculate cubic yardage for grading: acreage X 43,560 square feet per acre= total square feet 
X depth of grade = cubic feet I 27 cubic feet per cubic yard = cubic yards 

To calculate cubic yardage for ditch cleaning or levee work: 
length x width x depth I 27 = cubic yards -

Note additional requirements to work activities on second and third page! 



Clubname: ~,i1ner fsk/ 
Ownership number: q'( ~ 
Primary contact phone number: s~ A" 

2008 APPLICATION 
USACE WETLANDS MAINTENANCE PERMIT (File Number 242156N) 

StL'e<&?/ 1- #ftS"--~&-6- CJ9't:J7 

PROPOSED PROPOSED WAS WORK 

TYPE OF WORK 
#OF SIZE OR WORK 

UNITS ACREAGE 
LINEAR PROPOSED COMPLETED/A 

CUBIC START ACTUAL CTUALCUBIC 
ADDITIONAL COMMENTS 

FEET YARDS (mm/dd/yy) LINEAR FEET YARDS 

tD 
REPAlR EXISTING EXTERIOR 

WATER CONTROL ;_ " X X ~}jP--,jo~ ~ indicate size, !Y);!e, and location of each on 

STRUCTURES (gates, couplers ;l'i X enclosed map ec,6c . .... and risers) 

OR 

NO Fletp ' e /l.cstY . 
INSTALL, REPAIR, OR 

2 RE-INSTALL WATER X X 
YES indicate size, !Y);!e, and location of each on 

CONTROL BULKHEADS 
OR enclosed map 

NO 

REPAlR EXISTING INTERIOR 

3 
WATER CONTROL X X 

YES 
indicate size, !Y);!e, and location of each on 

STRUCTURES (gates, couplers X enclosed map 

and risers) 

OR 

NO 

4 
INSTALLATION OF NEW indicate size, !Y);!e, and location of each on 

INTERIOR WATER X 
YES 

CONTROL STRUCTURES 
OR enclosed map 

NO 

PIPE REPLACEMENT FOR 

5 EXISTING INTERIOR X X 
YES 

indicate !Y);!e, size and location of each 

WATER CONTROL 
on enclosed ma:g 

STRUCTURE 

OR 

NO 

6 POND BOTTOM X 
circle one 

18X18 X 
YES indicate location on enclosed map 

SPREADER V DITCHES 
24X24 

OR 

NO 
what was done with the material removed? 

7 CLEARING EXISTING X X INTERIOR DITCHES 

what was done with the material removed? 

8 CONSTRUCT NEW X X INTERIOR DITCHES 

REPLACE PREVIOUSLY this area must have previously existing rill-

9 EXISTING RIP-RAP ON X X INTERIOR 
@Il_ 

LEVEES/DITCHES 
Page 1 



Club name: ~r~u?~r J--r /~ 

Ownership number: 'ef 0 
Primary contact phone number: 'St::Jtn. 

2008 APPLICATION 
USACE WETLANDS MAINTENANCE PERMIT (File Number 242156N) 

s(..CA-C'a-17 ~~~- 6'y6'- ~ro? 

PROPOSED PROPOSED WAS WORK 

TYPE OF WORK 
#OF SIZE OR WORK ACTUAL 

LINEAR PROPOSED ACREAGE, 
COMPLETED/A 

UNITS ACREAGE CUBIC START #,OR LINEAR CTUALCUBIC 
ADDITIONAL COMMENTS 

FEET YARDS (mm/dd/yy) FEET YARDS 

10 REP AIR INTERIOR X X 
material source and we? 

EXISTING LEVEES 

11 REP AIR EXTERIOR X X 
material source and we? 

EXISTING LEVEES 
. . 

12 CORING OF EXISTING X X 
indicate location on enclosed man 

LEVEES 

GRADING POND 

X 13 BOTTOMS FOR WATER X X 
what was done with the graded material? 

CIRCULATION 

14 DISCING X X X X 
state location on man 

INSTALL NEW OR 

X 15 RELOCATE/REPLACE X X X 
state size, we, and location on man 

EXISTING BLINDS 

(can not replace more than 5 blind sites per year) 

INSTALLATION OF 

16 DRAIN PUMP AND X X X X 
state size, we, and location on man 

PLATFORMS 

EXISTING ROAD material source and we? 

17 MAINT., ADDING X X SURFACE MATERIAL, 
AND GRADING 

EXISTING PARKING material source and we? 

18 LOT MAINT., ADDING X X SURFACE MATERIAL, 
_ _ AND GRADING 

Page2 
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Club name: ~~/?Pl!!,. -J-eske/ 

Ownership number: 7 ~/CJ 
Primary c<;mtact phone number: "S' a An St.V-e~7 

2008 APPLICATION 
USACE WETLANDS MAINTENANCE PERMIT (File Number 242156N) 

tttr--6'86- c:J?~? 
--

PROPOSED PROPOSED 

TYPE OF WORK 
#OF SIZE OR PROPOSED WORK 

UNITS ACREAGE 
LINEAR 

CUBIC START 

FEET YARDS (mm/dd/yy) 

* REPLACE PREVIOUSLY 

X X EXISTING RIP-RAP ON 

19 EXTERIOR LEVEE 

* PWEREPLACEMENT FOR 

X EXISTING EXTERIOR 

20 FLOODGATE 

* PWE REPLACEMENT FOR 

X 5 EXISTING EXTERIOR I )...'-\ ,, so ~ j:;_:z./os 
DRAIN GATE 

* PWE REPLACEMENT FOR 

\ X '11;.;. fort. .._; EXISTING EXTERIOR )..'-\ ,, So :2l DUAL PURPOSE GATE 

* INSTALLATION OF A 

X NEW EXTERIOR DRAIN 

23 STRUCTURE 
----- ---

*Activities with Asterisks Have Additional Requirements (See Bottom of Page) 

*Pipe replacement for existing exterior drain, flood, or dual-purpose gate 

No in-water work. 
All work done at low tide (3 hours prior to low tide to 3 hours after low tide). 
New pipe pre-assembled before installation. 
Pipe placed below depth of emergent vegetation. 
Pipe replacement is not done in the rain. 
Replacement will not change the existing use or diversion capacity. 

*Installation of new exterior drain structure 

New drain placed where discharge channel already exists. 
New drain is installed where exterior levees have no emergent vegetation. 
No in-water work. 
Pipe placed at low tide (3 hours prior to low tide to 3 hours after low tide). 
Pipe is pre-assembled to minimize work time. 
Pipe placed at a depth below emergent vegetation. 

Page 3 

WAS WORK 

ACTUAL COMPLETED/A 
ADDITIONAL COMMENTS LINEAR FEET CTUALCUBIC 

YARDS 

this area must have 2reviously existing ri:g-

!M... 

YES indicate size, !xge, and location of each on 

OR enclosed mag 

NO 
Is there a bulkhead associated with the pipe(s)? 
YES or NO 

~ indicate size. we, and location of each on 

.:;;v enclosed mag 
OR Is there a bulkhead associated with the pipe(s)? 

NO YES~ 

~ 
indicate size. we, and location of each on 

:;--o enclosed mag 
OR 

Is there ~lkhead associated with the pipe(s)? 
NO YES or 

YES indicate size, we, and location of each on 

OR enclosed mal! 

NO 

*Replace riprap on exterior levee 

Riprap only placed where previously existing riprap 
was present. 
Riprap is replaced in the minimum amount necessary. 
Riprap not placed on emergent vegetation. 
Riprap is placed during low tide. 

-..... 

-. 
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19b. Photo of planned house on Point Buckler, Facebook post, February 22, 2014 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

19c. Kite launch area on west end of Point Buckler, Facebook post, July 6, 2014 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

19d. Aerial view of west end of Point Buckler, Facebook post, July 20, 2014 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

19e. Boat dock at Point Buckler, Facebook post, July 20, 2014 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

19f. Landing craft hauling heavy equipment to Point Buckler, Facebook post,  

June 12, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

19g. Photo of boats anchored off Point Buckler in 2013, Facebook post,  

November 12, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

19h. Landing craft moving flat rack containers to Point Buckler, Facebook post, 

December 10, 2015 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





2/29/2016 Deltalandingcraft.com

https://www.facebook.com/Deltalandingcraftcom/timeline 1/1

Deltalandingcraft.com at  Pittsburg Marina.

1944 LCM 3 Landing Craft moving some flat rack containers to islands.

December 10, 2015 · 

Comment Share

33 Chronological

Evan Nicholas Get all three?
Like · Reply · December 10, 2015 at 8:17am

Deltalandingcraft.com Moving one a day

Like · Reply ·  1 · December 10, 2015 at 8:21am

View more replies

Like

https://www.facebook.com/Deltalandingcraftcom/
https://www.facebook.com/PittsburgMarina/
https://www.facebook.com/Deltalandingcraftcom/photos/a.446229332092650.96074.446222858759964/908987502483495/?type=3
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/Deltalandingcraftcom/photos/a.446229332092650.96074.446222858759964/908987502483495/?type=3
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/EvanNRodegard?fref=ufi&rc=p
https://www.facebook.com/EvanNRodegard?fref=ufi&rc=p
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/Deltalandingcraftcom/photos/a.446229332092650.96074.446222858759964/908987502483495/?type=3&comment_id=908992422483003&comment_tracking=%7B%22tn%22%3A%22R%22%7D
https://www.facebook.com/Deltalandingcraftcom/?rc=p
https://www.facebook.com/Deltalandingcraftcom/?rc=p
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/browse/likes?id=908993399149572
https://www.facebook.com/Deltalandingcraftcom/photos/a.446229332092650.96074.446222858759964/908987502483495/?type=3&comment_id=908992422483003&reply_comment_id=908993399149572&comment_tracking=%7B%22tn%22%3A%22R%22%7D
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/Deltalandingcraftcom/timeline#
https://www.facebook.com/ufi/reaction/profile/browser/?ft_ent_identifier=908987502483495&av=7026080
https://www.facebook.com/Deltalandingcraftcom/timeline#




 

 
 
 
 
 
 
 

19i. Point Buckler Club open house invitation, Facebook post, April 12, 2016 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





4/14/2016 Point Buckler Club

https://www.facebook.com/pointbucklerclubVIP/ 1/1

Point Buckler Club at  Point Buckler Club.

Open house for potential owners! We will add up to three more this summer. 
RSVP only. Kite in summer hunt in winter.

April 12 at 10:09pm · 

Comment Share

22

Write a comment...

Like

https://www.facebook.com/pointbucklerclubVIP/
https://www.facebook.com/pointbucklerclubVIP/
https://www.facebook.com/pointbucklerclubVIP/photos/a.759545407508285.1073741829.156688527793979/838446362951522/?type=3
https://www.facebook.com/pointbucklerclubVIP/#
https://www.facebook.com/pointbucklerclubVIP/photos/a.759545407508285.1073741829.156688527793979/838446362951522/?type=3
https://www.facebook.com/pointbucklerclubVIP/#
https://www.facebook.com/pointbucklerclubVIP/#
https://www.facebook.com/pointbucklerclubVIP/#
https://www.facebook.com/ufi/reaction/profile/browser/?ft_ent_identifier=838446362951522&av=7026080
https://www.facebook.com/pointbucklerclubVIP/#




 

 
 
 
 
 
 
 

19j. March 30 versus May 23, 2016, changes to Point Buckler Club website     
       (http://www.pointbucklerisland.com/), accessed on March 30 and May 23, 2016 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 





3/30/2016 Point Buckler Club

http://www.pointbucklerisland.com/ 1/1

Point Buckler Club
Private Sport and Social Island
located in the California Delta.
Ideally suited for the Bay Area /
Silicon Valley Executives who want
to get away and enjoy Kiting in a
safe and secluded environment
without boarding a plane. Equity
ownership of the Island is being
offered to a discreet group of Eight
individuals. 15 Minutes from Silicon
Valley by Heli or roughly 1 hour
from San Francisco by fast tender.  

Equity Memberships

http://www.facebook.com/sharer.php?u=http%3A%2F%2Fpointbucklerisland.com&t=Point%20Buckler%20Club
http://twitter.com/intent/tweet?text=Check%20out%20this%20GoDaddy%20hosted%20webpage!%20http%3A%2F%2Fpointbucklerisland.com.
http://www.myspace.com/Modules/PostTo/Pages?c=http://pointbucklerisland.com&t=Point%20Buckler%20Club
http://delicious.com/save?noui=no&v=5&jump=yes&url=http%3A%2F%2Fpointbucklerisland.com&title=Point%20Buckler%20Club&notes=Check%20out%20this%20GoDaddy%20hosted%20webpage!%20http%3A%2F%2Fpointbucklerisland.com.
http://www.stumbleupon.com/submit?url=http://pointbucklerisland.com&title=Point%20Buckler%20Club
https://sso.godaddy.com/?realm=idp&app=instant-page&path=login%3fartifact%3d%26domain%3dpointbucklerisland.com%26oid%3d%26sd%3d%26lcid%3dTrue%26idpinfo%3dnull%26auto%3dtrue%26source%3d


5/23/2016 Point Buckler Club

http://www.pointbucklerisland.com/ 1/1

Point Buckler Club
Private Sport and Social Island
located in the California Delta.
Ideally suited for the Bay Area /
Silicon Valley Executives who want
to get away and enjoy Kiting in a
safe and secluded environment
without boarding a plane. Equity
ownership of the Island is being
offered to a discreet group of Eight
individuals. 15 Minutes from Silicon
Valley by Heli or roughly 1 hour
from San Francisco by fast tender.
Excellent Duck Hunting in winter.  

Equity Memberships
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20b. “Comments Regarding Point Buckler Island Complaint for Administrative Civil  

       Liability (ACL) and Tentative Cleanup and Abatement Order, R2-2016-1008,” letter  

       from Sierra Club, June 6, 2016 

 

20c. “Re: Pending Enforcement Action, John D. Sweeney and Point Buckler Club,  

       LLC,” letter from Save the Bay, June 14, 2016 

 

20d. “Comments on the Notice of Pending Enforcement Action, John D. Sweeney and  

       Point Buckler Club, LLC,” letter from San Francisco Baykeeper, June 15, 2016 

 

20e. “Comments on the Notice of Pending Enforcement Action, John D. Sweeney and  

       Point Buckler Club, LLC,” letter from Citizens Committee to Complete the Refuge,  

       June 16, 2016 

 

20f. “Administrative Civil Liability Complaint No. R2-2016-1008 for Unauthorized  

       Discharge of Fill and Failure to Obtain a Water Quality Certification, Point Buckler  
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20a. Nicole Sasaki, San Francisco Baykeeper Attorney – November 18-19, 2015 Board 

Meeting Transcript, pg. 32-34. 
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CALIFORNIA REPORTING, LLC 

52 Longwood Drive, San Rafael, California 94901  (415) 457-4417 

 

 

                                                                              

 

California Regional Water Quality Control Board 

San Francisco Bay Region 

 

November 18, 2015, 9:00 a.m. 

 

Elihu M. Harris Building 

First Floor Auditorium 

1515 Clay Street 

Oakland, CA  94612 

 

 

Reported by:   

Julie Link 
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CALIFORNIA REPORTING, LLC 

52 Longwood Drive, San Rafael, California 94901  (415) 457-4417 

 

 

   mind, I’d like to thank you for your time.  I 1 

feel like I’ve stepped up to the big leagues from 2 

the rookie league and I’d like to leave some of 3 

the postcards that can lead you to the website 4 

where you can see media and videos of our 5 

problem.  Thank you.  6 

  CHAIRPERSON YOUNG:  All right, thank you.  7 

You can give those to Dr. Mumley, as well.  8 

  I think it would be appropriate for us to 9 

have a follow-up discussion of this issue in the 10 

Executive Officer’s report for December.   11 

  MR. WOLFE:  Definitely.  Yes.  12 

  CHAIRPERSON YOUNG:  You’re probably 13 

planning to do that already, but we’ll look 14 

forward to it.   15 

  Okay, Ms. Sasaki, then.  16 

  MS. SASAKI:  Good morning, Members of the 17 

Board.  I’m Nicole Sasaki, Associate Attorney 18 

with San Francisco Baykeeper.   19 

  I’d like to thank the Board for its 20 

enforcement efforts against Point Buckler, LLC.  21 

If you are not aware, the owner of Point Buckler 22 

Island has constructed levees over the past 23 

couple of years, cutting off approximately 50 24 

acres of tidal marshland from the Bay without any 25 
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CALIFORNIA REPORTING, LLC 

52 Longwood Drive, San Rafael, California 94901  (415) 457-4417 

 

 

   permit.  In the process, destroying all or most 1 

marsh habitat on Point Buckler Island.   2 

  This is the most egregious illegal fill 3 

of tidal marshland in the Bay’s recent history.  4 

Baykeeper is pleased by the Board’s Cleanup and 5 

Abatement Order and we encourage the Board to 6 

aggressively enforce its terms and require the 7 

tidal marshland be restored.   8 

  Baykeeper urges the Board to continue 9 

pursuing enforcement in the face of Point 10 

Buckler’s opposition and Petition for Review to 11 

the State Board.  We agree with the Board’s 12 

analysis that Point Buckler Island has never been 13 

properly maintained as a managed wetland under 14 

the Suisun Marsh Preservation Act, and that the 15 

area is protected by the Clean Water Act and 16 

Porter-Cologne.   17 

  Our friends at San Francisco Estuary 18 

Partnership have documented the scale and timing 19 

of the levee construction and corresponding 20 

destruction of tidal marshland, and their 21 

analysis matches the Board’s.  You can see the 22 

progression and scale of the impacts for yourself 23 

on Google Earth.   24 

  Furthermore, Baykeeper has documented 25 
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CALIFORNIA REPORTING, LLC 

52 Longwood Drive, San Rafael, California 94901  (415) 457-4417 

 

 

   evidence that the illegal fill was conducted to 1 

facilitate the unpermitted construction of a 2 

private kiteboarding club at Point Buckler 3 

Island.  We are concerned that Point Buckler, LLC 4 

has made misrepresentations to the Board 5 

regarding the nature of the levee construction 6 

and intended use of the property.   7 

  Moving forward, Baykeeper will continue 8 

to follow the Board’s enforcement actions against 9 

Point Buckler, LLC.  If there is opportunity for 10 

third-party participation in future hearing 11 

processes, we would be interested in 12 

participating in support of the Board and its 13 

enforcement efforts.  We are particularly 14 

interested in how the remediation work will be 15 

implemented at the island.   16 

  In closing, Baykeeper supports and thanks 17 

the Board for taking a stand to protect the Bay’s 18 

tidal marshland from illegal fill.  The tidal 19 

marshland at Point Buckler Island must be full 20 

restored.  Thank you.  21 

  CHAIRPERSON YOUNG:  All right, thank you 22 

very much.   23 

  MR. WOLFE:  We can report back to the 24 

Board on that in the December Executive Officer’s 25 



 

 

 

 

 

 

 

 

20b. “Comments Regarding Point Buckler Island Complaint for Administrative Civil 

Liability (ACL) and Tentative Cleanup and Abatement Order, R2-2016-1008,” letter 

from Sierra Club, June 6, 2016 
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REDWOOD	  CHAPTER	  
55A	  Ridgway	  Avenue,	  Santa	  Rosa,	  CA	  
P.O.	  Box	  466,	  Santa	  Rosa	  CA	  95402	  
(707)	  544-‐7651	  	  

www.	  sierraclub.org/redwood  
	  
	  
	  
TO:	  	  	   Marnie	  Ajello,	  Staff	  Counsel	  
	   Via	  email:	  Marnie.Ajello@waterboards.ca.gov	  
	   California	  Regional	  Water	  Board,	  San	  Francisco	  Bay	  Region	  
	   1515	  Clay	  Street,	  Suite	  1400,	  Oakland,	  CA	  94612	  
	  
RE:	  	   Comments	  Regarding	  Point	  Buckler	  Island	  Complaint	  for	  Administrative	  Civil	  Liability	  
	   (ACL)	  and	  Tentative	  Cleanup	  and	  Abatement	  Order,	  R2-‐2016-‐1008.	  	  	  
	  
DATE:	  June	  6,	  2016	  
	  
Dear	  Ms.	  Ajello,	  	  
	  
The	  Redwood	  Chapter	  represents	  some	  10,000	  members	  of	  the	  Sierra	  Club,	  the	  nation’s	  largest	  
and	  oldest	  environmental	  organization,	  residing	  in	  northwestern	  California.	  Our	  geographic	  area	  
incorporates	  the	  northern	  shoreline	  of	  San	  Francisco	  Bay	  in	  Sonoma,	  Napa,	  and	  Solano	  Counties,	  
including	  all	  of	  Suisun	  Marsh	  and	  Point	  Buckler	  Island.	  Preservation	  and	  restoration	  of	  the	  Bay	  
and	  its	  wetlands	  have	  long	  been	  important	  conservation	  priorities	  for	  our	  organization.	  
	  
The	  Sierra	  Club	  supports	  the	  Regional	  Water	  Board's	  efforts	  to	  correct	  the	  serious	  wetlands	  and	  
water	  quality	  violations	  at	  Point	  Buckler	  Island.	  	  The	  Sierra	  Club	  is	  concerned,	  however,	  that	  
despite	  such	  efforts	  the	  Discharger's	  recalcitrance	  will	  significantly	  delay,	  or	  even	  avoid,	  
meaningful	  wetlands	  restoration.	  	  More	  than	  two	  years	  have	  already	  passed	  since	  the	  Discharger's	  
violations.	  	  The	  Sierra	  Club	  therefore	  supports	  the	  May	  17,	  2016	  Tentative	  Cleanup	  and	  
Abatement	  Order	  issued	  by	  the	  Regional	  Water	  Board	  as	  long	  as	  the	  Order	  is	  revised	  and	  
reinforced	  as	  suggested	  below,	  and	  the	  Water	  Board	  is	  successful	  in	  securing	  the	  Discharger's	  
acceptance	  of,	  and	  compliance	  with,	  the	  Order	  as	  revised.	  	  We	  suggest	  the	  Order	  be	  revised	  to	  
include:	  
	  

1. a	  requirement	  within	  Provision	  No.	  2	  on	  page	  15	  of	  the	  Order,	  that	  the	  Restoration	  Plan	  to	  
be	  submitted	  to	  the	  Water	  Board	  on	  or	  before	  February	  17,	  2017	  include	  fully	  prepared	  
draft	  permit	  and	  approval	  applications	  for	  all	  necessary	  permits	  and	  approvals,	  and	  	  

2. an	  implementation	  time	  schedule	  which	  shall	  include	  a	  deadline	  of	  April	  17,	  2017	  for	  the	  
submission	  of	  all	  necessary	  permits	  and	  approvals	  to	  all	  applicable	  agencies,	  and	  

3. a	  restoration	  construction	  completion	  date	  of	  no	  more	  than	  six	  months	  after	  the	  issuance	  of	  
all	  necessary	  permits.	  

	  
Sierra	  Club	  also	  supports	  the	  Regional	  Water	  Board's	  administrative	  penalty	  assessment	  of	  $4.6	  
million,	  as	  long	  as	  the	  Regional	  Water	  Board	  promptly	  secures	  the	  assessed	  sum	  from	  the	  
Discharger.	  We	  also	  request	  that	  the	  Regional	  Water	  Board	  instigate	  a	  strong	  incentive	  for	  prompt	  	  



enjoy,	  explore	  and	  protect	  the	  planet	  

	  
	  
	  
restoration	  of	  the	  damaged	  wetlands	  by	  additionally	  assessing	  and	  obtaining	  a	  $10,000	  per	  day	  
penalty	  against	  the	  Discharger	  for	  each	  and	  every	  day	  after	  August	  10,	  2016	  that	  the	  damaged	  
wetlands	  remain	  unrestored.	  
	  
Sincerely,	  

	  
Victoria	  Brandon	  
Chair,	  Sierra	  Club	  Redwood	  Chapter	  
vbrandon@lakelive.info	  
707	  994	  1931	  
	  
cc	  via	  email:	  	  	  
	  
Agnes	  Farres,	  Technical	  Staff,	  Agnes.Farres@waterboards.ca.gov	  
Benjamin	  Martin,	  Technical	  Staff,	  Benjamin.Martin@waterboards.ca.gov	  	  
Bill	  Hurley,	  Section	  Leader,	  Bill.Hurley@waterboards.ca.gov	  
Brian	  Thompson,	  Section	  Leader,	  BThompson@waterboards.ca.gov	  	  
Dyan	  C.	  Whyte,	  Assistant	  Executive	  Officer,	  DWhyte@waterboards.ca.gov	  	  
Keith	  Lichten,	  Division	  Chief,	  Keith.Lichten@waterboards.ca.gov	  	  
Tamarin	  Austin,	  Staff	  Counsel	  IV,	  Tamarin.Austin@waterboards.ca.gov	  	  
Laura	  Drabandt,	  Staff	  Counsel	  III,	  Laura.Drabandt@waterboards.ca.gov	  	  
Julie	  Macedo,	  Staff	  Counsel	  IV,	  Julie.Macedo@waterboards.ca.gov	  	  
John	  D.	  Sweeney	  and	  Point	  Buckler	  Club,	  LLC,	  john@spinnerisland.com	  	  
Lawrence	  Bazel,	  Legal	  Counsel	  to	  Sweeney	  &	  Point	  Buckler	  Club,	  lbazel@briscoelaw.net	  	  	  
	  



 

 

 

 

 

 

 

 

20c. “Re: Pending Enforcement Action, John D. Sweeney and Point Buckler Club, 

LLC,” letter from Save the Bay, June 14, 2016 
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20d. “Comments on the Notice of Pending Enforcement Action, John D. Sweeney and 

Point Buckler Club, LLC,” letter from San Francisco Baykeeper, June 15, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 





 
 

 

 

Transmitted via electronic mail 
 
June 15, 2016 
 
Benjamin Martin 
San Francisco Bay Regional Water Quality Control Board 
1515 Clay St., 14th Floor 
Oakland, CA 94612 
Email: Benjamin.Martin@waterboards.ca.gov 
 

Re:  Comments on the Notice of Pending Enforcement Action, John D. Sweeney and Point 
Buckler Club, LLC 

 
Dear Mr. Martin: 
 

On behalf of San Francisco Baykeeper (“Baykeeper”) and our over 5,000 members and 
supporters, I submit these comments in support of the pending enforcement action for the illegal 
activities occurring on Point Buckler Island.  Baykeeper is a non-profit organization that works to 
protect and enhance the water quality and natural resources of San Francisco Bay, its tributaries, and 
other waters in the Bay Area, for the benefit of its ecosystems and communities.   

 
The San Francisco Bay Regional Water Quality Control Board (“Regional Water Board”) has 

thoroughly documented the illegal actions of John D. Sweeney and the Point Buckler Club, LLC 
(“Dischargers”) on Point Buckler Island.  As stated in the Tentative Order, Adoption of Cleanup and 
Abatement Order for Point Bucker Island (“Tentative CAO”) and the Administrative Civil Liability, 
Complaint No. R2-2016-1008 (“Complaint”), the Dischargers’ actions caused the loss of almost 30 
acres of tidal marsh.  This habitat was designated critical habitat for several fish species, including 
the Delta smelt, which is in imminent danger of extinction.  Moreover, Point Buckler Island 
provided potential habitat for special status bird species, and threatened and endangered plants have 
been observed at the site.  In short, the Dischargers’ unlawful actions resulted in the destruction of a 
key ecosystem in Suisun Bay.  

 
Baykeeper applauds the Regional Water Board’s response to these violations and encourages 

the Regional Water Board to continue to diligently pursue the enforcement action so that the harm 
caused by these unlawful actions is mitigated in a timely fashion.  The Tentative CAO requires the 
Dischargers to prepare the Point Buckler Restoration Plan by February 10, 2017.  Although the 
Tentative CAO states that implementation of the plan must begin sixty (60) days after acceptance of 
that plan, the Tentative CAO does not include a deadline by which the Dischargers must complete 
the restoration work.  Baykeeper encourages the Regional Water Board to require the Dischargers to 
apply for all necessary permits within three (3) months of the Regional Water Board’s acceptance of 
the Restoration Plan and to complete the restoration work within one 91) year after receiving all 
necessary permits.  This strict timeline is reasonable and warranted since the unlawful activities 
began in 2012 and it appears as though no work has yet been done to remediate the harms caused.  In 
no case should the Regional Water Board approve an extension of the deadlines in the Tentative 
CAO or in the implementation schedules of accepted plans.  

mailto:Benjamin.Martin@waterboards.ca.gov
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Further, Baykeeper supports requiring the Dischargers to submit a Mitigation and Monitoring 

Plan that will provide compensatory mitigation for temporary and permanent impacts.  The 
Dischargers should be required to provide compensatory mitigation of no less than a 2:1 ratio.  For 
the reasons stated in the Tentative CAO, the circumstances of this case warrant compensatory 
mitigation at this level.  

 
Finally, the $4.6 million fine imposed on the Dischargers for the violations at Point Buckler 

Island is reasonable and should not be reduced.  The Regional Water Board has carefully 
documented the harm and other factors warranting this fine.  The Dischargers were aware of the 
legal requirements and appeared to understand that they needed permits for the work they undertook 
on the island.  It also appears that the Dischargers have not taken any steps to remediate the 
violations, but have, in fact, attempted to thwart the Regional Water Board’s investigation of the 
violations.  The Regional Water Board applied a factor of 1.1 for the Cleanup and Cooperation 
Factor.  Baykeeper would encourage the Regional Water Board to apply a factor of 1.5 in light of the 
Dischargers’ recalcitrance.   

 
The Regional Water Board decreased the maximum administrative civil liability of $39 

million, and the base fine of $11.3 million (calculated pursuant to the State Water Resources Control 
Board’s Water Quality Enforcement Policy), to $4.6 million.  This reduction was proposed in 
consideration of the Dischargers’ ability to pay and the amount of money likely required to mitigate 
the violations.  However, the Regional Water Board noted the Dischargers’ financial assets, and 
before a fine is reduced for ability to pay, the Dischargers should have to show economic hardship to 
the Regional Water Board.  Therefore, at this time, the base fine should not be reduced for ability to 
pay.  In addition, the duty to mitigate a violation should be a separate requirement from a fine 
imposed for a past violation.  As such, Baykeeper questions whether it is appropriate for the 
Regional Water Board to reduce the Dischargers’ fine because of the cost of mitigating the harm 
caused by the violation.  At the very least, the Regional Water Board should not reduce the fine from 
its current level in response to arguments from the Dischargers.   

 
In closing, Baykeeper supports the Regional Water Board’s enforcement action.  The 

importance of wetland and tidal marsh ecosystems cannot be overstated.  It is imperative that 
regulatory agencies, such as the Regional Water Board, enforce the law to protect these habitats.  We 
encourage the Regional Water Board to enforce the terms of the Tentative CAO and Complaint to 
ensure the timely remediation of the violations occurring on Point Buckler Island.  Thank you for 
your work on this matter.  

 
Sincerely,  
 
 
 
Erica Maharg 
Staff Attorney 

 
 



 

 

 

 

 

 

 

 

20e. “Comments on the Notice of Pending Enforcement Action, John D. Sweeney and 

Point Buckler Club, LLC,” letter from Citizens Committee to Complete the Refuge, 

June 16, 2016 
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              CITIZENS COMMITTEE TO COMPLETE THE REFUGE 

 

453 Tennessee Lane, Palo Alto, CA 94306        Tel: 650-493-5540         www.bayrefuge.org         cccrrefuge@gmail.com 

Via electronic mail only 

 

Benjamin Martin 

San Francisco Bay Regional Water Quality Control Board     June 16, 2016 

1515 Clay St., 14th Floor 

Oakland, CA 94612 

Email: Benjamin.Martin@waterboards.ca.gov 

 

Re:  Comments on the Notice of Pending Enforcement Action, John D. Sweeney and Point Buckler Club, LLC 

 

Dear Mr. Martin, 

 

This responds to the Tentative Order Adoption of Cleanup and Abatement Order for: Point Buckler Island Solano County, 

California.  The Citizens Committee to Complete the Refuge has a long and ongoing history of interest in wetlands 

protection, wetlands restoration, and wetlands acquisition.  We have taken an active interest in Clean Water Act (CWA), 

California Environmental Quality Act (CEQA), and Endangered Species Act (ESA) regulations, policies, implementation, 

and enforcement.  We have established a record of providing information regarding possible CWA and ESA violations to 

the Corps, EPA, and FWS. 

Upon review of the extensive documents available on the San Francisco Bay Regional Water Quality Control Board’s 
(RWQCB) website, it is obvious there are numerous and compelling reasons the RWQCB must issue a Tentative Order, 
Cleanup and Abatement Order for the unauthorized activities that have occurred on Point Buckler Island. 
 
According to the Tentative Order, Adoption of Cleanup and Abatement Order for Point Bucker Island (Tentative CAO”) 
and the Administrative Civil Liability, Complaint No. R2-2016-1008 (“Complaint”), the Discharger’s actions caused the 
loss of almost 30 acres of tidal marsh.  Point Buckler Island provided potential habitat for special status species 
“including Ridgway’s rail (Rallus obsoletus), black rail (Laterallus jamaicensis coturniculus), salt marsh yellowthroat 
(Geothlypis trichas sinuosa), Suisun song sparrow (Melospiza melodia samuelisis), and salt marsh harvest mouse 
(Reithrodontomys raviventris) (USFWS Biological Opinion (BO) 2013; Expert Report, 2016).”  Additionally, Suisun Bay, 
within which Point Buckler Island is located, is designated critical habitat for State and Federally listed species including 
the Delta smelt (Hypomesus transpacificus), the Central California Coast population segment of steelhead 
(Oncorhynchus mykiss), and the southern population segment of the green sturgeon (Acipenser medirostris).  The 
significant and adverse ramifications of the unauthorized activities have been detailed in the technical document dated 
May 12, 20161. 
 
The technical report states that the levee system was last maintained in 1985.  The oldest image available for the site on 
Google Earth (1988) shows a breach in the levee system.  By 2002, several large breaches are visible and it is clear that 
tidal flows have been restored to the interior portions of the island.  A document released in 20112 identified habitat 

                                                           
1
 Siegel Environmental. 2016. Point Buckler Technical Assessment of Current Conditions and Historic Reconstruction since 1985.  Prepared for: San 

Francisco Bay Regional Water Quality Control Board, In the Matter of Point Buckler Island. 
2
 Suisun Marsh Habitat Management, Preservation, and Restoration Plan Final Environmental Impact Statement/Environmental Impact Report. 

2011. California Department of Fish and Game, U.S. Fish and Wildlife Service, and Bureau of Reclamation 

mailto:cccrrefuge@gmail.com
mailto:Benjamin.Martin@waterboards.ca.gov


CCCR Comments Point Buckler Island 16 June 2016 Page 2 of 3 

restoration that had been accomplished or was underway within Suisun Marsh.  That document reported that (prior to 
2011) Point Buckler had been restored to tidal action as a result of unrepaired levee failures.   
 
An email chain between the Discharger and staff from the Suisun Resource Conservation District (SRCD) and staff of the 
U.S. Army Corps of Engineers (Corps), in June 2011, reveals the Discharger was well aware of the need for permit 
authorization for “old breached levees.”  The email chain refers to a property identified as “Property 910,” and a levee 
breach that had been in place since 1995.  The Discharger was informed that the “old breached levee” was not covered 
by the Regional General Permit (RGP) 3 and “would require an individual permit.”  The multiple levee breaches present 
on Point Buckler Island, predate the “old breached levee” on Property 910.  Therefore, the Discharger was aware the 
new and massive levee construction and associated excavation and destruction of wetlands were not covered by RGP 3. 
 
The Oxford Dictionary defines “maintenance” as “The process of keeping something in good condition.” The levee on 
Point Buckler Island was breached in seven locations and clearly was not in good or serviceable condition.  As stated 
previously, the baseline condition of Point Buckler Island, when the unauthorized activities occurred was restored tidal 
marsh.  The adverse impacts of the unauthorized activities to waters of the U.S. and waters of the State, nearly 30 acres, 
is one of the largest unauthorized activities in Bay Area wetlands in recent history. 
 
We are extremely concerned that it has been at least two years since the wetlands on Point Buckler Island have been cut 
off from natural tidal flows.  Therefore we urge the RWQCB to require the Discharger to act diligently and expeditiously 
in pursuing restoration of the site to avoid further environmental harm.  
 
Under the wording of H. Prohibitions, we are concerned the current wording of Prohibition #1 could be too open to 
interpretation and suggest the language be amended to read “The discharge of fill material is prohibited unless 
authorized by the U.S. Army Corps of Engineers and San Francisco Bay Regional Water Quality Control Board.”  Or that 
Prohibition #1 be deleted, as Prohibition #2 clearly states that the placement of fill is prohibited unless approved by the 
Water Board.  We suggest that approval by the U.S. Army Corps of Engineers should also be required. 
 
We concur with San Francisco Baykeeper (Baykeeper), that the Tentative CAO should be amended to require the 
Discharger “apply for all necessary permits within three months of the Regional Water Board’s acceptance of the 
Restoration Plan” and require restoration work is completed within one year of receiving all necessary permits. 
 
In addition to a Mitigation and Monitoring Plan for restoration of tidal marsh, the Discharger should be required to 
compensate for temporal losses (assuming all unauthorized fill is required to be removed and all impacted habitat 
restored) of habitat at a ratio of no less than 2:1 mitigation.  This mitigation ratio is warranted due to the magnitude of 
the adverse impacts, the loss of special status species habitat, and the fact that the Discharger was aware that an 
individual Clean Water Act permit would be required prior to undertaking the unauthorized activities.  
 
We echo Baykeeper’s concerns regarding the proposed reduction in civil liability of $39 million and base fee of $11 
million to $4.6 million.  The evidence strongly suggests this was a knowing violation.  The environmental harm of nearly 
30 acres is one of the largest violations in the Bay Area in recent history.  The unauthorized placement of fill and removal 
of natural tidal action impacted potential and known special status species habitat (Mason’s lilaeopsis is known to occur 
on the site). 
 
In light of the delays that have occurred since the July 28, 2015 Notice of Violation, we support the June 6, 2016 
recommendation of the Sierra Club that the RWQCB “instigate a strong incentive for prompt restoration of the damaged 
wetlands by additionally assessing and obtaining a $10,000 per day penalty against the Discharger for each and every 
day after August 10, 2016 that the damaged wetlands remain unrestored.” 
 
In conclusion, CCCR strongly supports the Regional Water Board’s enforcement action in this case.  It is imperative that 

regulatory agencies, such as the Regional Water Board, enforce the law to protect wetlands, beneficial uses of waters of 
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the State, and sensitive species habitats.  We encourage the Regional Water Board to enforce the terms of the Tentative 

CAO and Complaint to ensure the timely remediation of the violations occurring on Point Buckler Island.  Thank you for 

your work on this matter.  We request that we be kept informed of any future opportunities to provide comment on this 

matter. 

Sincerely, 

 

 

 

 

Carin High 

CCCR Co-Chair 

 

 

 

 

 
 

 





 

 

 

 

 

 

 

 

20f. “Administrative Civil Liability Complaint No. R2-2016-1008 for Unauthorized 

Discharge of Fill and Failure to Obtain a Water Quality Certification, Point Buckler 

Island, Suisun Marsh, Solano County; Tentative Cleanup and Abatement Order,” 

letter from National Marine Fisheries Service, June 16, 2016 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 









 

 

 

 

 

 

 

 

20g. Letter from Napa Solano Audubon Society, June 16, 2016 
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