Legal Authority:
Deadline: Committee recommends 18 months, but that needs to be considered within context of other requirements in other sections of permit.

Requirement: Update your agency’s ordinances and/or other relevant legal documents—if necessary, and to the extent that is necessary—in order to insure that you have the following authority:

A. Quick response:

--Immediate ability to bring about the cease and desist of a discharge and/or the cleanup and abatement of the discharge, including:

· Agency is able to effectively require the discharger to cleanup and abate their discharge, or, if that is not possible, 

· The Agency does the work and bills the responsible party, if necessary

· Time frame for achieving results: within 48 hours for ongoing or occurred discharge and within 7-30 days for threatened discharge (either time frame to be shortened at agency’s discretion)

B. Monetary penalties (direct and indirect):

--Administrative fines that do not have to go through the courts 

--Ability to require recovery and/or remediation from responsible party  (this is repetitive to the Quick Response bullet item but is also here because cost recovery is an indirect form of monetary penalty and Agencies should have this authority as part of ERP options.)
C. Tracking repeat offenses:

WATER BOARD PROPOSAL:
--Five-year rolling window for tracking repeat and escalating offenses: in other words, there should not be a statute of limitation on violations that is any shorter than five years—so that agency inspector does not have to go back to “square one” on their Enforcement Response Plan if they are unable to get back out to re-inspect that year, and/or the discharger is again in violation. 

ALTERNATIVE PROPOSAL: 

--Rolling window of two years.

--Ability to refer to DA
D. Definition of a Violation:

--Tier One: Observed or evidence of discharge of any volume/amount of non- exempt stormwater into storm drain, street, or Waters of the State;

--Refer back to California Water Code, Federal Clean Water Act, and municipal stormwater NPDES permit regulations;

---High Potential discharge of any volume/amount of non-stormwater into storm drain, street, or Waters of the State of CA

Tier Two: Low potential discharge of any volume/amount of non-stormwater into storm drain, street, or Waters of the State of CA.

Violation should be called a violation, regardless of whether that discharge must travel through agency-owned conveyance system before entering Waters of the State of CA.  Examples of situations where discharge may not travel through “MS4” conveyance system: 

· Receiving water body is a Water of the State but the local agency does not have a flood control easement (such as a privately owned creek segment);

· Location of discharge is adjacent to Water of the State and therefore discharge does not have to travel through agency’s street and water conveyance structures in order to reach Water of the State, but discharge originates on property within agency’s jurisdiction

Enforcement Response Plan: 

1. Verbal warnings must be documented in inspection database; only allowed for first observed offense within yearly period.

ALTERNATE PROPOSAL: remove requirement to document verbal warnings.
2. On second violation within yearly period, written warning issued.

3. Observed or evidence of discharges require written enforcement action.

4. When to issue citation and/or require cleanup, cost recovery, administrative penalties?  Follow City of Livermore’s model—equivalent or better.

5. A city’s enforcement response plan shall incorporate all their enforcement options, in a reasonable progression.

Ensuring Quality and Consistency of Inspections

· Focused training for inspectors on annual basis—one inspector training per year, that is either/or:

· Program-wide

· Agency-specific (depending on how many inspectors in a city, staff turnover, specific issues that might arise in a City—this may need to be once a year, but up to permittee discretion, 
· Water Board proposed alternative: same as above, except that Agency-specific training required if certain conditions arise (not up to permittee discretion.) 

· BASMAA to create Bay Area-specific Guidebook for inspectors (modeled after Western WA guide; CASQA Handbooks but with Industrial/Commercial focus) 
· BASMAA collectively responsible for this requirement, to be due 18 mo. Following permit adoption; annual updates per MEP.  
· Inspection Tool (handwritten form or electronic data entry device) to state both nature of violation and corrective action required—serving tri-level purpose of a) record keeping, b) communication to discharger, and c) training inspector/insuring consistency and quality of inspections.  Follow existing models from San Pablo and San Jose, EOA form—equivalent or better.

