
Santa Ana Regional Water Quality Control Board 

June 11, 2015 

Ms. Nancy Woo 
Acting Director, Water Division 
U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, CA 94105-3901 

U.S. ENVIRONMENTAL PROTECTION AGENCY, REGION IX DECISION LETTER 
(APRIL 8, 2015) RE AMENDMENTS TO THE WATER QUALITY CONTROL PLAN 
FOR THE SANTA ANA RIVER BASIN TO REVISE RECREATIONAL STANDARDS 
FOR INLAND FRESH SURFACE WATERS IN THE SANTA ANA REGION 

Dear Ms. Woo: 

Thank you for your letter of April 8, 2015, providing U.S. Environmental Protection 
Agency (USEPA), Region IX approval/disapproval of specific elements of the subject 
amendments and the rationale for those decisions. 

We have reviewed your letter carefully and find that there are a number of points that 
require clarification. We appreciate that the considerable magnitude and variety of the 
amendments required substantial USEPA time and effort to review and take these 
actions, and believe that the need for clarification likely stems from these 
circumstances. 

The items requiring clarification are identified below. 

1. Revisions to CHAPTER 3 (Beneficial Uses) of the Basin Plan; Additions of 
water bodies and associated beneficial uses to the Basin Plan (APPROVALS 
and BASES FOR APPROVALS) 

• Use of the term "Existing" (or "existing'? vs "existing or potential" 

Table 3-1 of the Basin Plan lists the surface and ground waterbodies in the Region 
and assigns beneficial use designations appropriate for each waterbody using the 
letters "X" or "I". The amendments modified the definition of the term X used in this 
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Table from "present or potential" to "existing or potential". ("I" is used to designate 
intermittent uses.) 

The April 8, 2015 decision letter lists the approved additions of water bodies and 
associated beneficial uses to the Basin Plan. In referring to the approved "X" 
beneficial use designations for each water body, the term "Existing" is used, rather 
than "existing or potential". 

Given the regulatory significance of the term "existing use", this description is not 
inconsequential. However, we do not believe that USEPA intended to confer 
"existing use" regulatory status in approving the designations. Certainly, the record 
shows that neither the Regional Board nor the State Water Board intended to do so. 

Our understanding of USEPA's intent is based on text elsewhere in the April 8, 2015 
letter (Revisions to water body reaches and associated beneficial uses, description 
of Temescal Creek) that recognizes that beneficial uses designations were modified 
for parts of this Creek from intermittent to existing or potential. 

Once again, given the regulatory significance of the term "existing use" and the clear 
intent of the Water Boards, we request confirmation from you that USEPA approves 
the X beneficial uses designations for the waterbodies listed as "existing or potential 
uses". If USEPA is precluded by statute or regulation from approval of uses as 
"potential" but does not intend to confer "existing use" only status on the water 
bodies listed, then this must be clearly stated for the record. 

2. Revisions to CHAPTER 3 (Beneficial Uses) of the Basin Plan; Revisions to 
water body reaches and associated beneficial uses (APPROVALS AND BASES 
FOR APPROVALS) 

• Cucamonga Creek Reach 1: removal of the existing beneficial use of REC1 

The approvals include the "removal of the existing beneficial use of REC1" for 
Cucamonga Creek Reach 1. Here, the concern described above about the 
regulatory significance of the term "existing" beneficial use becomes clear. Federal 
regulations provide that "existing uses" cannot be de-designated (unless a use 
requiring the application of more stringent criteria (water quality objectives) is 
specified). 

We believe that here, and in other cases in which de-designation of the REC 1 use is 
approved, the appropriate terminology would be "Removal of the present or potential 
(or existing or potential, to reflect the amendments) beneficial use of REC1 ". Or to 
use terminology comparable to that employed later in USEPA's le:tter (see item 3, 
below), simply "Removal of REC1". 
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3. Revisions to CHAPTER 3 (Beneficial Uses) of the Basin Plan (DISAPPROVALS 
AND BASES FOR DISAPPROVALS) 

• Disapproval of REC1 "exemption" from REC2: Santa Ana-Delhi Channel Reach 1; 
and, 

• Disapproval of removal of REC2: Cucamonga Creek Reach 1 and Temescal Creek 
Reach 1b. 

The bases described in the April 8, 2015 letter for these disapprovals rest on concern 
about the protection of downstream uses and, it appears, on the fact that projects are 
not already in place and/or may be inadequate to assure such protection. As stated in 
your letter, USEPA believes that the REC2 designation, coupled with implementation of 
antidegradation targets, will ensure that monitoring and controls are in place to protect 
downstream REC 1 uses. 

We understand and agree with USEPA's concern about the protection of downstream 
waters, particularly where those waters are impaired and subject to TMDL 
requirements. As we have discussed with your staff, accompanied by submittal of 
relevant documentation, significant efforts are well underway to address pathogen 
indicator impairment in these waters via the development and expected, near-term 
implementation of various control measures, and through the development of a 
comprehensive pathogen indicator monitoring program, as specified in the 
amendments. Your April 8, 2015 letter identifies some of these measures. 

It is important to point out that these actions are not contingent on, nor driven by, REC2 
designations for these waters. Comprehensive bacteria reduction plans now being 
implemented in the Region are driven by the REC1 designations of the downstream 
waters. Both we and the responsible dischargers are well aware of our obligation to 
assure that these uses are protected. 

We note that we are not aware of any other situation in other regions in California (or 
nationwide, for that matter), including where waters are impaired, in which beneficial de
designation/"exemption" decisions by USEPA rely, apparently solely, on the 
demonstration that downstream uses will be protected by virtue of project(s) that are 
already or will shortly be in place, and, further, that such projects have been 
predetermined to definitively assure downstream water quality protection. In the case of 
bacteria, definitive assurance that upstream contributions to downstream waters will not 
result in a water quality problem can be provided only by complete diversion of the 
upstream flows, which in most cases would severely impact wildlife-related and other 
beneficial uses. 

To control pathogen inputs in a practical and responsible manner, an iterative approach 
to identify, evaluate and implement effective control actions is crucial. We also 
recognize that more than one BMP may be required. It is simply infeasible to prove in 
advance that a specific BMP or set of BMPs to control pathogen indicators, other than 
total stream diversion, will assure downstream recreational use protection. This iterative 
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approach to BMP implementation is the one now being employed in the Santa Ana 
Region. It makes sense, and it is working. 

Given USEPA's disapprovals, however, we find ourselves in a "Catch 22" situation. As 
we discussed with USEPA staff during the development and consideration of the 
amendments, implementation of certain, already planned diversion projects to address 
downstream quality protection rested on USEPA's approval of the recommended use 
de-designations. (USEPA's approval would make possible the placement of projects at 
locations already identified as best suited to the protection of downstream, known or 
potential recreation uses, rather than at locations suited to the protection of recreation 
uses in upstream segments where the UAAs indicate that such uses do not occur and 
are not attainable. To put it another way, the projects are planned to be implemented at 
locations best suited to the protection of downstream recreation uses, without the 
immediate compliance concerns created by leaving inappropriate recreation use 
designations in place for specific stream segments.) The catch, however, is that 
USEPA's approval of these de-designations appears to be contingent on prior 
implementation of these projects. 

We believe that the projects already planned would enhance the protection of 
downstream recreation uses that are known or have the potential to occur. Accordingly, 
we are anxious to provide the regulatory basis to support their implementation. Toward 
that end, a statement from USEPA that had the facilities been built and operating, 
USEPA would have approved the de-designations would be very useful. It would form 
the basis for future pursuit of the de-designations, and facilitate project implementation. 
We believe that this approach is justified in light of USEPA's apparent rationale for the 
disapprovals: USEPA's April 8, 2015 decision letter does not cite any foundational issue 
based on the requisite demonstrations that the REC2 use is not "existing", as defined by 
federal regulations and in USEPA guidance, and that the use is not attainable pursuant 
to the UAA factors identified in the UAAs for each of these waterbodies. (We note again 
our concern with the apparent precedent USEPA has established by requiring 
downstream protection project implementation in advance of de-designation decisions.) 

We request your confirmation that our understanding is correct, and that if projects are 
implemented to address downstream protection, as proposed and described in the 
documentation associated with the amendments (and as may be modified in response 
to physical, permitting or other circumstances) , USEPA would be prepared to approve 
the REC2 de-designationsf'exemption". [USEPA employs the term "exemption" in the 
case of the Santa Ana-Delhi Channel Reach 1 because this water body is a new 
addition to the Basin Plan and beneficial uses are being designated for the first time as 
part of the recreation standards amendments. The term de-designation would be 
inappropriate in this context.] 

In short, we seek confirmation that the REC2 disapprovals could become approvals in 
the future, contingent on the implementation of downstream protection projects. Further, 
we request that USEPA explicitly identify any further qualifying circumstances that 
would preclude such future approval. This confirmation and information would facilitate 
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future UAA efforts to address these waters, as well as the implementation of control 
measures. 

4. Revisions to CHAPTER 4 (Water Quality Objectives, Inland Surface Waters) of 
the Basin Plan 

• Removal of fecal coliform objectives for REC2; Removal of total coliform objectives 
forMUN 

The April 8, 2015 decision does not address the Regional and State Board approved 
amendments to delete the fecal coliform objectives for REC2-designated lakes and 
streams and the total coliform objective for lakes and streams designated MUN. 
Based on our discussions with USEPA staff during the development and 
consideration of these amendments, which led us to believe that these amendments 
were approvable, we believe that this is an oversight. We request USEPA's 
confirmation that our understanding is correct. 

• Re deletion of fecal coliform objectives for REC2 lakes and streams: 

USEPA has acknowledged that there is no scientific basis for REC2 bacteria quality 
objectives, and further that fecal coliform is not a reliable indicator of public health 
risk and beneficial use impairment in REC1 or REC2 designated waters. For these 
reasons, the amendments approved by both the Regional and State Board removed 
these objectives from the Basin Plan. 

During the consideration of the amendments, US EPA staff indicated interest in 
maintaining a numerical value for REC2 protection. We point out that this interest is 
satisfied as follows: 

First, with limited exceptions now approved by USEPA per the April 8, 2015 
decision, all of the lakes and streams in the Santa Ana Region are designated both 
REC1 and REC2. The REC1 numerical objectives will govern bacteria quality 
conditions in these waters: separate REC2 objectives are not necessary and, again, 
are scientifically indefensible. 

Second, numeric antidegradation bacteria indicator targets are included in the 
amendments (and now approved, per the April 8, 2015 decision) for those waters 
designated REC2 only, per the April 8, 2015 decision. 

USEPA has disapproved REC2 de-designations/exemptions for three water bodies. 
Antidegradation targets for these waters were not specified in the amendments, but 
an implementation procedure to calculate them is included. It is a straightforward 
matter to determine appropriate antidegradation targets for these few remaining 
waters not already covered by numeric bacteria quality values. 
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In summary, numerical bacterial quality values are specified for all REC2-designated 
lakes and streams, with the very limited exception of the three stream reaches for 
which USEPA has now disapproved the de-designation of/"exemption" from REC2. 

Given this, and given USEPA's explicit acknowledgements regarding the lack of a 
scientific basis for REC2 objectives, particularly based on fecal coliform, we believe 
that USEPA should proceed as follows: explicitly approve the deletion of the fecal 
coliform objectives for REC2 lakes and streams; and, require the Regional Board to 
calculate the appropriate, numeric antidegradation targets for these waters, using 
the methodology identified in the amendments. 

USEPA need not and should not await the approval of a statewide bacteria 
objectives policy to take these recommended actions. First, the deletion of the REC2 
objectives is both scientifically and legally defensible and appropriate. (As 
documented in the administrative record for these amendments, about half of the 
established Basin Plans in California do not have any such REC2 objectives.) 
Second, given the State Board's understandable focus on the drought and related 
water quality and quantity impacts, it is not clear when a new statewide bacteria 
objectives policy will be considered. Allowing indefensible REC2 objectives to 
remain in place has the serious potential to undermine ongoing efforts to implement 
control measures to protect REC1/REC2 waters at locations where such measures 
are most needed. 

• Re deletion of total coliform objectives for lakes and streams designated MUN 

As discussed extensively in the administrative record for these amendments and 
with USEPA staff, these total coliform objectives have been made obsolete by 
surface water treatment rules. No opposition to or concern about the deletion of 

· these obsolete objectives was expressed by USEPA Region IX staff during the 
consideration of these amendments. Accordingly, we believe it likely that the failure 
to address this amendment explicitly in the April 8, 2015 decision was an oversight. 

We request USEPA confirmation that our understanding is correct: the fact that the 
April 8, 2015 decision letter does not address either the deletion of the REC2 fecal 
coliform objectives or the total coliform objective for MUN reflects only an oversight 
on USEPA's part. If our understanding is incorrect and USEPA has decided to 
neither approve nor disapprove these amendments, then we request that USEPA 
provide explicit notification and the rationale for these decisions. 

5. Revisions to CHAPTER 5 (Implementation) of the Basin Plan (APPROVALS 
AND BASES FOR APPROVALS) 

• Antidegradation targets for REC2 only fresh waters 

The amendments approved by the Regional and State Board include antidegradation 
targets for REC2 only freshwaters (Table 5- REC2 Only Targets - FW) and 
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antidegradation targets for other REC2 only waters (Table 5-REC2 Only Targets
Other Waters). The April 8, 2015 decision approves the freshwater targets, but does 
not speak to the approval/disapproval of the targets for "other waters". We believe that 
this is an oversight, and the USEPA intended to approve all antidegradation targets for 
REC2 waters that are specified in the amendments. 

We request USEPA confirmation that our assessment of USEPA's intent is correct. If it 
is incorrect, we request an explanation of USEPA's rationale. 

*** 

Given the significance of decisions on these amendments and their long-term effects on 
the Basin Plan and its record, we believe that a detailed response to this letter is 
necessary, as soon as possible. 

If you have any questions concerning these matters, please contact me at (951-782-
3286), Joanne Schneider (951-782-3287) or Dave Woelfel (951-782-7960). 

Thank you in advance for your prompt consideration and response. 

Sincerely, 

Kurt V. Berchtold 
Executive Officer 
Santa Ana Regional Water Quality Control Board 

cc: Larry McKinney- SAWPA/Stormwater Quality Standards Task Force 
Joanne Schneider- RWQCB8 
David Woelfel - RWQCB8 
Rik Rasmussen - SWRCB 


