Tentative Order No. 01-20
Orange County Municipal Separate Storm Sewer System (MS4) Permit
Comment Letters Received from the Following

Natural Resources Defense Council (NRDC) — May 29, 2001

City of Garden Grove (Garden Grove) — May 30, 2001

City of Lake Forest (Lake Forest) — May 30, 2001

City of Los Alamitos (Los Alamitos) — May 30, 2001

City of Santa Ana (Santa Ana) — May 30, 2001

City of Westminster (Westminster) — May 30, 2001

City of Anaheim (Anaheim) — May 31, 2001

City of Tustin (Tustin) — May 31, 2001

City of Yorba Linda (Yorba Linda) — May 31, 2001

County of Orange (County of Orange) — May 31, 2001

City of Irvine (Irvine) — June 1, 2001

Irvine Ranch Water District (IRWD) — June 13, 2001

U.S. EPA (USEPA) — June 29, 2001

City of Westminster (Westminster) — July 3, 2001

Western States Petroleum Association (WSPA) — July 5, 2001

Building Industry Association of Southern California (BIA) — July 6, 2001
County of Orange (County) — July 6, 2001

The Irvine Company (TIC) — July 6, 2001

Orange County Sanitation District (OCSD) — July 9, 2001

Richard R. Horner, Ph.D. — July 19, 2001

Lawyers for Clean Water (LFCW) — July 20, 2001

Natural Resources Defense Council (NRDC) — July 20, 2001

Department of Health Service, Vector-Borne Disease Section (Vector Control) — July 31, 2001
Building Industry Association of Southern California (BIA-8/22) — August 22, 2001
City of Fountain Valley (Fountain Valley) — September 25, 2001

Santa Ana Chamber of Commerce (Santa Ana CoC) - September 25, 2001
Woodbridge Village Assoc. (Woodbridge) - October 2, 2001

OC Dept. of Education (OC Dept. of Edu.) — October 8, 2001

OC Fire Chief's Assoc. (OCFCA) - October 10, 2001

City of Huntington Beach (Huntington Beach) - October 12, 2001

McCutchen, et.al. (McCutchen) - October 12, 2001

City of La Habra (La Habra) - October 15, 2001

Lake Forest II Master Homeowner Association (Lake Forest MHA) - October 15, 2001
City of Brea (Brea) - October 17, 2001

City of Buena Park (Buena Park) - October 17, 2001

Huntington Beach School District (Huntington Beach City SD) - October 17, 2001
Burke, et.al. for City of Lake Forest (Burke — Lake Forest) - October 18, 2001
Burke, et.al. for City of Los Alamitos (Burke — Los Alamitos) - October 18, 2001
Burke, et.al. for City of Stanton (Burke — Stanton) - October 18, 2001

The City Engineer Association of Orange County (CEAOC) - October 18, 2001
City of Anaheim (Anaheim 10/18) - October 18, 2001

City of Fountain Valley (Fountain Valley 10/18) - October 18, 2001

City of Garden Grove (Garden Grove 10/18) - October 18, 2001

City of Westminster (Westminster 10/18) - October 18, 2001

Community Associations Institute (CAI) - October 18, 2001

Manatt (Manatt) - October 18, 2001
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Natural Resources Defense Council (NRDC 10/18) - October 18, 2001

County of Orange (County of Orange 10/18) - October 18, 2001

Orange County Water District (OCWD) - October 18, 2001

Ramada Plaza Hotel (Ramada) - October 18, 2001

Westminster School District (Westminster SD) - October 18, 2001

Building Industry Association (BIA 10/19) - October 19, 2001

City of Costa Mesa (Costa Mesa) - October 19, 2001

City of Fullerton (Fullerton) - October 19, 2001

City of Irvine (Irvine ) - October 19, 2001

City of Lake Forest (Lake Forest 10/19) - October 19, 2001

City of Newport Beach (Newport Beach) - October 19, 2001

City of Santa Ana (Santa Ana 10/19) - October 19, 2001

City of Tustin (Tustin 10/19) - October 19, 2001

City of Westminster (Westminster 10/19) - October 19, 2001

Construction Industry Coalition on Water Quality (CICWQ) - October 19, 2001
Irvine Ranch Water District (IRWD) - October 19, 2001

Kitselman Investments (Kitselman) - October 19, 2001

Orange County Coastkeeper (Coastkeeper) - October 19, 2001

Richard Horner, Ph.D. (Richard Horner 10/19) - October 19, 2001

Richards, et.al. for Brea, Buena Park, Seal Beach (Richards) - October 19, 2001
Debra Miller - Owner of Love's Barbeque in GG (Love’s) - October 22, 2001
Stream House Comm. Association (Stream House) - October 22, 2001
Hy-Lond Home (Hy-Lond) - October 23, 2001

Souplantation & Sweet Tomatoes (Souplantation) - October 23, 2001

City of Garden Grove (Garden Grove 10/24) - October 24, 2001

Villageway Property Mgmt (Villageway) - October 25, 2001

Forest Gardens Moble Home Community (Forest Gardens) - November 2, 2001
Zlakets (Zlakets) - November 2, 2001

Foothill Ranch (Foothill Ranch) - November 5, 2001

Burke, et.al. for City of Lake Forest, Los Alamitos and Stanton (Burke 11/6) — November 6, 2001
Peking Gourmet Chinese Restaurant (Peking) — November 8, 2001
McDonald’s (McDonald’s) - November 9, 2001

Burke, et.al. for City of Los Alamitos and Stanton (Burke 11/12) — November 12, 2001
Feldsott & Lee for La Venezia Homeowners Association (Feldsott) - November 12, 2001
Natural Resources Defense Council (NRDC 11/14) - November 14, 2001
Richard R. Horner (Richard Horner 11/15) — November 15, 2001

City of Garden Grove (Garden Grove 11/19) — November 19, 2001

City of Tustin (Tustin 11/19) - November 19, 2001

County of Orange (County of Orange 11/19) - November 19, 2001

Irvine Ranch Water District IRWD 11/19) - November 19, 2001

The comments from these letters are summarized below and responses are included. Only
comments that have not been previously responded to are included below.

1. Comment- The requirements for new development as they pertain to compliance with
303(d) listed waters (Section XII.B.2.b) are inappropriate. The approach of
limiting listed pollutant loads to pre-development levels pre-empts the
development of the TMDL and its implementation plan, is inconsistent with
Porter-Cologne (where post-development discharges are above pre-
development concentrations, but are still below Basin Plan Objectives), and
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Response —

2. Comment -

Response —

3. Comment -

Response —

4. Comment -

Response —

5. Comment -

will result in the expenditure of large sums of money without a significant
benefit to water quality. (Garden Grove, Lake Forest, Los Alamitos, Santa
Ana, Westminster, Anaheim, Tustin, Yorba Linda, County, Irvine, Buena Park,
Manatt)

The proposed Permit will be modified dropping the language holding post-
development pollutant discharges to pre-development levels. Instead, the
proposed Permit will prohibit post-development pollutant discharge loads,
which cause or contribute to an exceedance of receiving water quality
objectives.

The requirement that permittees control discharges “into” and from the MS4
(Sections II and X) goes beyond the mandate of the Clean Water Act. (Garden
Grove, Lake Forest, Los Alamitos, Santa Ana, Westminster, Anaheim, Tustin,
Yorba Linda, County of Orange, Irvine, BIA, Santa Ana CoC, Woodbridge,
McCutchen, Lake Forest MHA, Buena Park, Manatt, Fullerton, Richards)

Permit language regarding controlling discharges “into” the MS4 have been
deleted from the proposed permit.

It is inappropriate to require municipal storm water agencies to take the lead in
controlling leaks and spills from sanitary sewers and mechanisms to address
failing septic systems do not belong in a storm water permit. (Garden Grove,
Lake Forest, Los Alamitos, Santa Ana, Westminster, Tustin, Yorba Linda,
County of Orange, Irvine, IRWD)

The Tentative Order has been modified to require permittees to maintain their
authority to prohibit the discharge of sewage to the MS4. In the case of septic
systems, where failure may result in discharges of waste to the MS4, those
systems must be controlled.

The municipal permit is not the appropriate mechanism to stipulate conditions
for groundwater protection (Sections IV.1 and XII.B.4). (Garden Grove, Lake
Forest, Los Alamitos, Santa Ana, Westminster, Anaheim, Tustin, Yorba Linda,
County of Orange, Irvine)

This Permit does not require infiltration, but presents it as an option. If there
are concerns regarding the impacts to groundwater as a result of infiltrating
storm water and non-storm water runoff, other structural and/or non-structural
control options should be considered. However, where structural BMPs
approved for a project include infiltration, groundwater must not be adversely
impacted. Please note that similar requirements are included in both the Los
Angeles Region’s SUSMP and San Diego Region’s Order WQ 2000-11, the
MS4 permit for San Diego County, and both have been upheld by State Board.

The tentative order appears to require permittees to monitor, inspect and
enforce construction and industrial sites that are already under State oversight
through separate NPDES permits. Is the Regional Board transferring this
responsibility to the cities? (Westminster, Tustin, Santa Ana CoC, Burke-Los
Alamitos, Burke-Stanton, Burke-Lake Forest, Garden Grove 10/18)
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Response —

6. Comment -

Response -

7. Comment —

Response -

8. Comment -

Response —

Federal regulations require the permittees to control the discharge of pollutants
from industrial, including construction sites. 40 CFR 122.26(d)(2)(i) states that
the permittees must demonstrate that they have adequate legal authority to
control “the contribution of pollutants to the municipal storm sewer by storm
water discharges associated with industrial activity and the quality of storm
water discharged from sites of industrial activity,” prohibit “illicit discharges to
the municipal storm sewer,” control “the discharge to a municipal separate
storm sewer of spills, dumping or disposal of materials other than storm
water,” and “carry out all inspection, surveillance and monitoring procedures
necessary to determine compliance and non-compliance with permit conditions
including the prohibition on illicit discharges to the municipal separate storm
sewer.” Please note that implementation and enforcement of the State’s
General Permits will continue to be the responsibility of the Regional Board.
However, at a number of these sites, the daily changes in site conditions and
practices and the potential for discharges from these sites to cause or contribute
to exceedances of water quality objectives require this extra level of local
inspection and enforcement. (Also see the response to Comment 128)

While there is discussion in the Fact Sheet (Section V.I1.d) regarding local
sewering agencies accepting dry weather flows on a limited basis, IRWD notes
that they discourage using the sanitary sewer system to collect and treat urban
runoff and are working to develop a program to build and maintain wetlands
intended to treat urban runoff (IRWD).

Regional Board staff agrees that the diversion of dry weather flows to the
sanitary sewer is, at best, a temporary solution. Diversion solutions can only
handle dry weather flow volumes, do not address the problem of source control
and can give the public the false message that “business as usual” is acceptable,
since the diversion will handle it downstream. Staff is encouraged by IRWD’s
proposals for regional solutions, including wetlands treatment systems.

While the Fact Sheet (Section 1X.8) discusses sewer leaks and spills and septic
system failures as being responsible for a number of beach closures, there is no
mention of other contributing factors such as vessel waste, wildlife and
recreational activities themselves (IRWD).

Section IX.8 of the Fact sheet is not an all-inclusive list of the contributing
factors for beach closures. The Permit focuses on discharges to and from the
MS4 systems; vessel wastes, wildlife, and recreational activities have minimal
impact on flows through the MS4s.

Finding 5 identifies the San Joaquin Marsh as a single unit. The upper portion
is in fact owned by IRWD and is being used to remove nitrogen from the
watershed with continuous flow-through, and the lower portion is owned by the
University of California Natural Reserve and is operated as a wetland sink with
only occasional flow-through. (IRWD)

While there may be different owners and uses for the upper and lower San
Joaquin Marsh, those aspects are not specifically identified in Finding 5,
therefore no revision will be made.
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9. Comment —

10.

11.

12.

13.

Response —

Comment -

Response —

Comment -

Response —

Comment -

Response —

Comment -

Response -

Finding 5 identifies lakes and reservoirs within Orange County, but only
identifies those south of the 55 and 91 freeways. (IRWD)

Anaheim Lake is the only lake listed in the Basin Plan that lies generally north
of the 55 and 91 freeways and will be added to the Permit.

Section VI1.6.a-j of the permit requires the permittees to prohibit (or allow with
adequate controls) a number of non-storm discharges to the MS4. If discharge
to the MS4 is not allowed, there will be considerable pressure placed on sewer
agencies to accept these flows. IRWD)

There is nothing within the proposed Permit that suggests that any of these
discharges should be diverted to the sanitary sewer. There are adequate BMPs,
other than diversion, that can address these discharges.

The commenter requests that the permittees be required to accept wastes that
are not acceptable for sanitary sewer discharge. IRWD)

The Regional Board does not have the authority to require the municipalities to
accept wastes that the local sewering agency does not deem acceptable for the
sanitary sewer. There is nothing in this Permit that suggests that the wastes
identified by the commenter should be diverted to the sanitary sewer. There
are adequate BMPs that may be implemented to control these discharges other
than diversion. Separate NPDES permits are issued for other types of
discharges to the storm drain systems.

The requirement that local sewer agencies inspect and maintain sewer lines will
require some agencies to spend substantial funds and the Regional Board
should assist the agencies in securing grants to complete the work. (IRWD)

It is understood that the activities that are required of municipalities by this
Permit and requirements, which may be imposed through the issuance of Waste
Discharge Requirements for local sewering agencies, may result in additional
expenditures by these agencies. Please note that OCSD has a program that
provides matching funds and grants for some of these programs (also see 33).
To the extent possible, staff will assist these entities in the investigation of and
application for low-interest loans and grants.

As part of the toxics Total Maximum Daily Loads (TMDLs) being developed
for Newport Bay and San Diego Creek, USEPA has identified a number of
priority pollutants and other adverse analytes, which may be contributing to the
impairment (Ag, As, Cd, Cu, Zn, DDT, PCBs, Chlordane, Dieldrin,
Toxaphene, and Dicofol). The storm water permit should ensure that ambient
monitoring plans include the analysis of these analytes. (USEPA)

Comment is noted. The 9/12/01 draft of the Monitoring and Reporting
Program (M&RP) requires the permittees to update their monitoring plan by
June 15, 2002. Further, both the Permit and M&RP include modification and
reopener clauses especially designed to address the needs of the on-going
TMDL program.
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14. Comment -

Response -

15. Comment -

Response -

16. Comment —

Response —

17. Comment -

Response —

18. Comment —

The monitoring program associated with the MS4 permit must be modified to
ensure that the proper procedures are carried out to eliminate or minimize
matrix interferences and improve method detection limits. (USEPA)

Comment is noted. The 9/12/01 draft of the Monitoring and Reporting Program
(M&RP) requires the permittees to update their monitoring plan by June 15,
2002. Staff will confer with US EPA in reviewing this plan to ensure that it
properly addresses these issues.

Sampling methods employed in the collection of water and sediment samples
be enhanced to ensure that samples are representative of ambient conditions.
(USEPA)

Comment is noted. The 9/12/01 draft of the Monitoring and Reporting Program
(M&RP) requires the permittees to update their monitoring plan by June 15,
2002. Staff will confer with US EPA in reviewing this plan to ensure that it
properly addresses these issues.

While the approach the Santa Ana Regional Board has taken is to encourage
the permittees to develop practical programs that meet their respective needs,
rather than across-the-board requirements imposed by the Regional Board, the
commenter believes that a uniform guidance on Retail Gasoline Outlets
(RGOs) would be helpful. It is suggested that the March 1997 California
Stormwater Quality Task Force BMP Guide for RGOs be used as the guide to
BMP requirements for RGOs. (WISPA)

The 1997 BMP Guide for RGOs can be used by the permittees as a starting
point in drafting BMP requirements for RGOs. However, the permittees can
require other BMPs, as they deem necessary.

The permit’s focus on ensuring that urbanization does not significantly change
the hydrology would seem to encourage sprawl and spreading development, at
the expense of open space. In addition, this hydrological focus combined with
other provisions will force an ‘upstream’ focus; such as regulating pollutants
entering the MS4 appear to impede the use of watershed-based or regional
solutions. (TIC, BIA)

The current draft Permit no longer requires maintaining pre-development site
hydrology, but instead requires maintaining or minimizing downstream erosion
and maintenance of stream habitat. However, maintaining pre-development
hydrology to reduce the effects of urbanization on runoff flow and velocity will
not directly lead to sprawl. The use of BMPs, such as infiltration galleries,
semi-pervious surfaces and strategically placed regional BMPs should suffice.
As to the upstream focus created by regulating pollutants entering the MS4,
there needs to be a focus on source control. An end-of-pipe regional BMP
cannot be the primary treatment/control BMP when that results in urban
streams and channels (receiving waters), upstream of the regional BMP, not
supporting their beneficial uses.

The Regional Board should consider revising the permit to clarify that the
review and approval of watershed-based BMPs would not be a permit
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Response —

19. Comment -

Response —

20. Comment —

Response —

21. Comment -

Response —

modification, but would rather be part of the permit implementation by
including an approval process and standards to be used by the Executive
Officer in evaluating watershed-based or regional alternatives. (TIC, BIA)

The language of the current draft Permit has been modified to ensure that
adequate standards are written into Section XII.B, for use by the Executive
Officer in the review and approval of the submitted plan(s).

Inclusion of water-quality based effluent limits (WQBELs), namely the
receiving water limitations (Section IV) and waste load allocations (Section
XVI) are inappropriate in a public storm drain permit. (TIC)

This issue has arisen over the past several years due to the wording of the
Clean Water Act section 402(p) that states that industrial dischargers must meet
both Best Available Technology (BAT) and applicable water quality standards,
but that municipal discharges must meet Maximum Extent Practicable (MEP)
and “such other provisions that the Administrator or the State determines
appropriate for the control of such pollutants.” U.S. EPA, the State Board and
Regional Boards have maintained that municipal discharges must meet water
quality standards. While nothing prohibits the State and Regional Boards from
requiring compliance with water quality standards through the application of
numeric effluent limits, at this time the Boards have maintained that water
quality standards may be met through the use of the iterative BMP process in
place of numeric effluent limits.

The commenter notes that California has 9 of the nation’s 10 least affordable
housing markets and states that an Irvine preschool teacher would need a salary
increase of $80,200 to afford a median-priced, Irvine home. It is implied that
water quality regulations play a major role in the high price of housing. (BIA)

Homes in many areas of Riverside County have a median price in the low
$100,000’s and homes in Irvine have a median price in the mid $300,000’s,
while both are subject to largely the same environmental regulations. It is not
readily apparent that water quality regulatory activities, which are also
essentially the same in both jurisdictions, play a significant role in this price
difference. It is likely that proximity to water recreational activities in Orange
County play a major role in house prices there. Any degradation in water
quality could have adverse impacts on the local economy, including housing
markets.

The requirement that the MS4 discharge not ‘cause or contribute to’
exceedances of receiving water standards and the requirement that the
permittees implement control measures in a timely manner to comply with the
‘cause or contribute’ requirement will result in immediate non-compliance by
all dischargers from day one of the Order. (BIA, Manatt)

The ultimate goal of this proposed Permit, as well as the municipal storm water
program as a whole, is for MS4 discharges to meet water quality objectives.
However, where discharges do not meet water quality objectives, the permit
allows for compliance through the implementation of an iterative BMP process,
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22.

23.

24.

25.

Comment —

Response —

Comment -

Response —

Comment —

Response —

Comment -

Response —

with the goal of improving water quality with each iterative step; eventually
achieving compliance with water quality objectives.

Language within the permit, such as ‘minimize’, ‘limit’, © maximize’, and
‘preserve’ are subject to wide discretion and problematic enforcement. (BIA,
Santa Ana CoC, Manatt)

The terminology throughout this proposed Permit is specifically designed to
allow the permittees the maximum flexibility in the implementation of the
permit, while maintaining water quality.

The requirements to reduce runoff flows should not be included, since this is a
water quality permit and there are no studies that have shown that increased
runoff flows automatically contribute to exceedances of water quality
standards. (BIA, Burke-Los Alamitos, Burke-Stanton, Burke-Lake Forest,
Manatt)

The current draft Permit no longer requires maintaining pre-development site
hydrology, but instead requires maintaining or minimizing downstream erosion
and maintenance of stream habitat. However, no increase in post-development
runoff flow and velocity remains a goal. U.S. EPA guidance points out that
impacts on receiving waters due to changes in hydrology can often be more
significant than those attributable to the contaminants found in storm water
discharges.

The commenter points out that while the proposed permit requires the
municipalities to review the CEQA and General Plan process, there does not
appear to be language in the proposed permit to reflect the goal of increasing
the housing supply. (BIA)

There are many issues that require consideration in formulating and
implementing regulations. Commonly, collective terms are used for those
issues that are not the major focus of the regulation. In this case, the goal of
providing an adequate housing supply might fit under the category of “societal
benefits” in the definition of “Maximum Extent Practicable.”

The commenter suggests the following changes to new development categories
(Section XII.B): set the residential threshold (10+ units) to the same as the
commercial threshold (10,000 ftz); eliminate hillside development as a
category; and eliminate the environmentally sensitive area category, as the
findings do not support such a category. (BIA)

Residential land use and commercial land use are sufficiently different, such
that different thresholds are appropriate. Residences typically have many
pollutant-generating activities and more importantly, are under less regulatory
oversight. In the case of hillside development, even though the highest
potential for erosion exists during construction, there exists a sufficiently high
post-construction erosion potential to require additional protection. Finally,
when the State Board withdrew Environmentally Sensitive Areas (ESAs) as a
priority development project category from the LARWCB SUSMP in Order
WQ 2000-11, Regional Boards were given the discretion of adding
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26. Comment -

Response —

27. Comment -

Response —

28. Comment —

Response —

29. Comment -

Response —

Environmentally Sensitive Areas in future permits as long as a size threshold is
provided. Section XII.B.g of the proposed Permit provides a size threshold of
2,500 square feet.

The commenter questions the practicality of reverting to a SUSMP policy
similar to Regions 4 and 9, if the permittees are unable to produce an
acceptable alternative plan by the deadline. They go on to state that since
Region 9 has admitted that it will take 10 — 20 years to see water quality
improvements as a result of SUSMPs, they are ineffective and may not even be
worth a nominal cost. (BIA, Manatt)

The water quality impairments due to rapid urbanization during the last few
decades cannot be reversed overnight without very expensive and drastic
measures, such as end-of-pipe treatment for storm water. The WQMP/SUSMP
and other requirements in the proposed permit are technically and
economically feasible, will prevent any further water quality degradation and
will gradually improve water quality. It is understandable that improvements
in water quality may not be seen for 10-20 years. The whole intent of requiring
structural control BMPs in new development and substantial redevelopment is
to prevent water quality and aquatic habitat degradation from getting worse.
Further, the SUSMP or WQMP process allows these controls to be gradually
implemented as new areas develop and old areas redevelop.

The decision in the Ninth Circuit Court of Appeals in Defenders of Wildlife V.
Browner preempts the inclusion of Water Quality Based Effluent Limits
(WQBELs), such a the requirement that the MS4 discharges do not violate
water quality standards. (BIA, Manatt)

The provisions in this proposed Permit do not require strict compliance with
numeric effluent limits, only that the addition of MS4 discharges do not cause
or contribute to violations of water quality standards. Instead of strict
compliance with the water quality standards, the permit specifies an iterative
process. Further, permit language providing for iterative BMP
implementation/compliance with the Permit negates this claim.

Since the permit includes provisions that are not required by the Clean Water
Act, such as WQBELSs, the exemption from CEQA, provided by the California
Water Code, does not apply. (BIA, Manatt)

All provisions within the proposed permit implement or clarify specific federal
regulations. The requirement that the permittees not violate water quality
objectives is found in the federal NPDES regulations, is required by the Clean
Water Act and is therefore exempt from CEQA.

Water quality objectives relied upon in the proposed permit’s receiving water
limitation section (Section IV), come from the Basin Plan and as such may not
reflect all current statutory factors, such as economics and the need to develop
housing in the region. (BIA)

When many of the water quality objectives were established in early Basin
Plans, there were no requirements to consider some of these factors and they
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30.

31

32.

33.

34.

Comment -

Response -

Comment —

Response -

Comment —

Response -

Comment —

Response -

Comment —

may or may not have been considered. As new water quality objectives are
established, these factors will be taken into account. These factors will be
considered in any revision of the water quality objectives. There is no
requirement, however, to immediately revisit all water quality objectives in the
Region.

The proposed permit’s definitions of BMP as “... practices that are maximized
in efficiency for the control of storm water runoff pollutants” and Maximum
Extent Practicable (MEP) as “... the maximum extent possible, taking into
account ... gravity of the problem, [technical feasibility,] fiscal feasibility,
public health risks, societal concerns, and social benefits” are not supported by
the Federal Regulations. (BIA, Manatt)

The definition of “Maximum Extent Practicable” has been modified to read ...
the maximum extent feasible, taking into account ... gravity of the problem,
technical feasibility, fiscal feasibility, public health risks, societal concerns, and
social benefits.” The definition for “Best Management Practice” will remain
“... practices that are maximized in efficiency for the control of storm water
runoff pollutants.”

By requiring local authorities to implement land use controls, the Regional
Board is attempting to encroach on the local government’s jurisdiction. (BIA,
Manatt)

The requirements in the proposed permit require that the permittees consider
water quality in making zoning decisions and CEQA reviews. This in no way
encroaches on the permittees jurisdiction, but requires local jurisdictions to
expand their scope.

Where permittees do not have any control over their sanitary sewer systems,
the permittees should work cooperatively with the sanitation districts to
develop acceptable solutions to the problems of spills and infiltration of sewage
to the MS4. (OCSD)

Comment noted.

The commenter has in place four programs to address inflow, infiltration,
exfiltration and spills. These programs include matching funds and grants to
local collection agencies to address inflow and infiltration; extensive training
on spill reporting and response; use of closed circuit television to inspect lines;
and, a contingency plan to prevent spills during high flow wet-weather
conditions. (OCSD)

Comment noted.

Draft language referring to sanitary sewer lines that are “24-inches or larger”
may not address the current problems, as blockages are far more likely to occur
in the smaller sewer lines. Therefore, draft language should include sewer
lines down to 4-inches. (OCSD)
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Response -

35. Comment —

Response -

36. Comment —

Response -

37. Comment -

Response -

38. Comment —

Response -

Regional Board staff isproposing to address this issue through a set of separate
General Waste Discharge Requirements issued to the sewage collection
agencies.

While individual agencies will likely want to tailor specific actions to their own
systems and capabilities, a set of uniform principles in response and reporting
activities would help to reduce impacts to the MS4 and receiving waters due to
sewage spills. (OCSD)

Comment noted. The proposed General Waste Discharge Requirements for
sewage collection agencies includes these criteria.

The commenter recommends a greater future role for the permittees in ocean
surf zone monitoring. Since the shoreline is predominantly impacted from land
sources of bacteria and wet-weather events, the storm water permit should
cover this area. (OCSD)

Comment noted.

Commenter states that the DAMP is wholly inadequate to stem the
diminishment of water quality and aquatic ecosystems associated with the
growth of population and its support structure in Orange County. (Dr. Richard
Horner)

Please note that the DAMP is only one component of the Orange County storm
water program. The DAMP, proposed MS4 permit requirements, and Report
of Waste Discharge (ROWD), combined with major revisions and evaluations
of many MS4 storm water components including, the Monitoring Program,
New and Significant Re-Development, and SUSMPs, and the requirement for
iterative BMP implementation are expected to provide the required water
quality and aquatic ecosystem protection. The Permit has been modified to
underscore this fact.

The Storm Water Five-Year Workplan requires the Regional Board’s to inspect
and audit each municipal entity at least once during every year of the permit
term. Due to inadequate funding, the Regional Board’s enforcement and audit
program are virtually non-existent during the last ten years. (NRDC)

The five-year workplan established a framework and setup goals and objectives
for the State’s storm water program. The goals and objectives were predicated
upon full funding to implement this program. One of the program goals was to
evaluate the municipal program annually through offsite and onsite audits.
During the last eleven years, even with the limited resources allocated for the
storm water program, we conducted both offsite and onsite audits and have
taken a number of enforcement actions against municipalities for violations of
the MS4 permits. A recent audit of the Regional Board’s NPDES program by
US EPA (p. 16-17) states, “RB8 conducts annual compliance inspections of
their MS4 permittees” and on page 25 it states, “RB8 has developed a protocol
for in-depth audits for the MS4 permittees”. Therefore, NRDC’s assumptions
are not based on facts. Last year, the storm water program budget has been
augmented. A review of our files will indicate that frequency of our municipal



Orange County’s MS4 Permit Page 12 of 53 January 18, 2002
Comments and Responses

39.

39.

40.

41.

42.

Comment -
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Comment —
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Comment —

Response -

Comment —

Response -

Comment —

Response -

program audits and our enforcement activities have significantly increased with
the budget augmentation.

The permit is half as long as the draft Los Angeles permit. (NRDC)
Comment noted.

Waste load allocations for each permittee should be included in the permit for
each TMDL that has been adopted by the Board. The permit fails to
adequately implement and coordinate TMDLs and water quality standards for
impaired waterbodies. (NRDC/LFCW)

Waste load allocations for each TMDL developed and approved are addressed
and in place in the proposed MS4 permit.

There is no evidence to support the Permit’s statement that it is anticipated that
the goals and objectives of the storm water management regulations will be
met or that significant progress has been made by the permittees during the past
two permit cycles. The DAMP is not doing its part in improving water quality
standards to the MEP. (NRDC)

The ROWD and the annual reports provide information on the progress the
permittees have made since the start of the MS4 program in Orange County
and Volume I of the ROWD has information on water quality improvements in
Orange County.

The Permit should discuss particular pollutants of concern as identified in
current monitoring efforts by the permittees. (NRDC)

The ROWD and the annual reports include a discussion on pollutants of
concern. In addition, the revised (9/12/01) draft includes new requirements for
revisions of the monitoring program. The revised monitoring program will
include discussions on pollutants of concern based on current monitoring
efforts.

There is a lack of anti-degradation analysis, which is required if a permit will
allow an overall lowering of surface water quality. (NRDC, LFCW)

The storm water monitoring results for Orange County for the last ten years
indicate no degradation of water quality resulting from discharges regulated
under this permit. Volume I of the ROWD discusses the water quality
improvements from implementation of the programs and policies related to the
storm water program. The proposed Permit includes additional requirements to
control the discharge of pollutants. Based on available evidence and additional
requirements specified in this Permit, there is no reason to believe that water
quality degradation will take place upon implementation of the provisions of
the proposed Permit and other programs (DAMP, monitoring program) and
policies of the Orange County storm water program. NRDC’s assertion that
WQ 90-5 is applicable to this Permit is invalid because, unlike the permits
discussed in WQ 90-5, this Permit does not allow the discharge of toxic
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Response -

46. Comment —

Response -

47. Comment —

Response -

pollutants in greater quantity than had been allowed in previous permits.
Therefore, no further anti-degradation analysis is necessary.

The deferral of compliance is unacceptable, especially with regards to permit
elements that have been required since the 1990 Permit, such as a program to
prevent illegal and illicit discharges. This is in violation of 40CFR 112.47 and
124(i). (NRDC, LFCW)

The requirements specified in the 1990 and 1996 Permits have been met and
the permittees have a program in place to prevent illegal and illicit discharges.
There are time schedules included in the Permit for further improvements to
these programs. This is not a deferral of compliance. Sections 122.47 and
124(i) apply to the issuance of permits to “new sources”. As recognized by the
State Board, the issuance of a MS4 permit to a municipality does not constitute
an issuance to a “new source”.

There is no evidence to support findings 36 and 37, no additional time is
needed to determine if storm water discharges are causing or contributing to
violations of water quality standards, and there is no evidence that the
“iterative” process to assess the contribution of storm water has been
implemented or that additional BMPs have been designed or implemented to
correct violations. (NRDC, LFCW)

These two findings refer to the receiving water limitations. The receiving
water limitations included in the Permit are consistent with the language
approved by the US EPA and the State Board and is the same as other MS4
permits.

Under 40 CFR Section 122.44, numeric effluent limits are mandatory since
storm water has the reasonable potential to cause or contribute to the violation
of water quality standards. (NRDC, LFCW)

The issue of numeric effluent limits in MS4 permits has been appealed and
decided by the State Board and the courts. Both the State Board
(Memorandum from Craig Wilson to Edward C. Anton dated 03/15/01) and the
Ninth Circuit Court of Appeals (9" Cir. 1999, 191 F.3d 1159) have determined
that numeric effluent limits are not required in MS4 permits.

Permit Section I11.4 is unclear where it refers to “written clearances issued by
the Regional or State Board”. (NRDC)

That reference has been removed in the revised draft.

There is no evidence that the DAMP is designed to assure compliance with
receiving water limitations and therefore, references to the DAMP should be
stricken and the permittees should be directed to implement a storm water
management program that is designed to assure that MS4 discharges do not
cause or contribute to water quality violations and meet MEP. (NRDC)

The 2000 DAMP in itself does not contain all the elements of the current
Orange County storm water program elements. The first DAMP for the
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Comment —
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Orange County program was developed and approved in 1993. This is a
dynamic document and has undergone a number of changes and additions. The
Permit includes standard language that require additional steps, as may be
necessary, to meet the MEP standard. The proposed Permit includes receiving
water requirements as agreed upon by the US EPA and the State Board and
these requirements are designed to assure that discharges from the MS4s do not
cause or contribute to a violation water quality standards and also meet the
MEP standard, as per 40 CFR 122.44.

Permit Section X.1 should indicate that municipal construction and industrial
activities that require NPDES Section 402(p) permits must meet technology
standards. (NRDC, LFCW)

Municipal construction and industrial activities will be regulated on the same
basis as non-municipal activities.

Permit Section XII, New Development is inconsistent with MEP because it
fails to include a program requiring the installation of structural best
management (SUSMPs) per the express direction of the Chief Counsel of the
State Board. (NRDC, LFCW)

The Permit language has been revised. SUSMPs, or equivalent programs, are
required to be implemented for all new developments and significant
redevelopments. However, we disagree with the commenters that the Chief
Counsel directed all regional boards to have the same SUSMP requirements.

The catch-basin cleaning requirement of the Permit (80% per year) is
inadequate. Since Los Angeles County and others have cleaned 100% per
year, that sets the MEP standard. (NRDC, Newport Beach)

As noted in their comment letter, while the position of the City of Newport
Beach is that inspection & cleaning of 100% of a jurisdiction’s catch basins
represent MEP, they have not yet achieved that target. Further, when looking
at the Los Angeles County draft MS4 permit, the permittees are required to
prioritize catch basin locations, based on potential loading (sub-watershed land
uses) and clean high priority catch basins on a monthly basis during the wet
season. Consequently, Section XIV.7 requires the permittees to develop and
implement a catch basin inspection/maintenance schedule similar to the
proposed Los Angeles County MS4 permit.

The permittees should be required to undertake an inspection program of
USEPA Phase I industrial facilities, automotive facilities and restaurants, per
40 CFR Sections 122.26(d)(iv)(A)(5) and (B)(1). (NRDC)

The revised draft permit now has requirements for municipal inspection of
construction, industrial, and commercial sites.

The permit’s monitoring and reporting program is not adequate. (NRDC)

The monitoring and reporting program has been revised.
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BMPs that hold standing water (infiltration systems), even for a short period of
time, may pose a nuisance and public health threat by providing vector habitat,
especially for mosquitoes. We would like for BMP plans to be submitted to
the local vector control agency for review and approval. (Vector Control, Lake
Forest 10/19)

Section XII.A.6.d of the proposed Permit requires the permittees to consult
with the local vector control agency to ensure that water quality wetlands,
biofiltration swales, watershed-scale retrofits, etc. are designed to minimize the
potential for vector breeding.

Orange County has a long history of water quality regulation that should not
now be compromised by borrowing from other regions without the same track
record. (BIA-8/22)

It is very important to the regulated community that the regulatory environment
be the same from jurisdiction to jurisdiction. We are sure you can appreciate
how inconsistency can cause economic disadvantage.

Water quality in Orange County is clean by comparison to its neighbors. Los
Angeles County has 168 impaired waters, San Diego County has 36 impaired
waters and Orange County has 28 impaired waters, of which only eight lie
within Region 8. With regard to addressing these impairments, Region 8§ has
three approved TMDLs, Los Angeles has one and San Diego, none. (BIA-8/22)

Comments noted.

Since the late 1990’s, approximately 1,000 new projects representing 10,000
acres, have been constructed in Orange County in accordance with the Water
Quality Management Plan (WQMP) requirements. (BIA-8/22)

While these projects may have been completed in accordance to their WQMPs,
it is clear many of these developments were not always required to implement
appropriate structural BMPs intended to reduce pollutant loads in runoff from
the projects. The requirements specified in Section X of the proposed Permit
are intended to provide water quality protection equivalent to that afforded by
the SUSMP requirements specified by other regional boards.

The comprehensive approach of the proposed permit will address many of the
contributing sources of water pollution. (Fountain Valley)

Comment noted.

The restaurant inspection program will provide a positive effect towards
achieving our mutual clean water goals, but it would be best implemented
through a regional agency such as the Orange County Health Department.
(Fountain Valley, Santa Ana 10/19)

Comment noted. We agree that inspections by a regional agency, such as the
Orange County Health Care Agency, is probably the best approach and that it
will provide consistency throughout the County.
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Recent scientific studies have shown that other sources, including broken sewer
lines and bird waste from marshes, are the primary cause of sub-standard water
quality, not runoff. (Santa Ana CoC, CAI)

No references have been provided that substantiate the contention expressed in
this comment. Further, it is not clear how the requirements of the MS4 permit
should be changed in light of the facts concerning other unrelated sources of
water quality degradation. If this comment is intended to imply that, since
there are other sources of pollution, then we should not pursue water quality
improvements through the subject MS4 permit, we obviously disagree and
suggest that it is appropriate to address as many as possible of the known
sources of water quality degradation.

The comment that bird waste is a primary cause of sub-standard water quality
likely comes from a single study of the Talbert Channel, conducted by Dr.
Stanley Grant of University of California at Irvine. One of Dr. Grant’s
conclusions was that resident birds in the marsh might have been responsible
for a large portion of the enterococcus populations observed during the study.
At no time has Dr. Grant attributed the extended closure of beaches in
Huntington Beach, during the Summer of 1999, to bird waste. As for broken
sewer lines, sewage spills have been responsible for many short-term beach
closures. However, the concentration of pollutants in flowing coastal streams,
flowing storm sewer discharge pipes and in the surf zones immediately
adjacent to these discharges , clearly show that urban runoff contributes high
pollutant loads to coastal receiving waters.

A study conducted by the County of Orange, on the financial impact of the San
Diego Regional Water Quality Control Board on Southern Orange County
projected that the cities and County would incur costs of $1.4 billion for
infrastructure designed for a five-year storm event as well as employee and
consulting costs of $14 million annually, resulting in a cost of $65 per month
per household and $208 per month per business. As this study only addressed
costs of meeting water quality standards and that language is virtually identical
between the two permits, the study’s findings apply to this permit as well.
(Santa Ana CoC, Garden Grove 10/18, Fullerton, Irvine, Lake Forest 10/19)

Orange County staff have testified that it would cost approximately $85 million
over the 5 year life of the permit to comply with this permit, significantly less
than suggested by this comment.

The Regional Board does not have the authority to require the municipalities to
inspect industrial facilities because property rights laws preclude inspection of
non-permitted facilities without probable cause. (Santa Ana CoC)

The Clean Water Act (CWA) and the implementing regulations found at 40
CFR 122.26 must be interpreted in a manner to carry out the purpose of the
CWA. The U.S. EPA’s guidance on this issue makes it clear that the CWA and
the federal regulations seek to impose an inspection responsibility on the
permittees. There is an express requirement for permittees to demonstrate or
obtain the authority to conduct inspections at 40 CFR 122.26(d)(2)(i)(F). To
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the extent that cities do not presently possess authority to inspect, they will be
required to establish such authority in compliance with this regulation.

Imposing structural BMP requirements on all urbanized properties, regardless
of runoff water quality, is beyond the Regional Board’s purview. The focus of
the permit should be to establish a list of pollutants of concern, causes of these
pollutants of concern and only then the implementation of BMPs that
specifically address these pollutants of concern. (Santa Ana CoC, Richards)

Federal NPDES regulation 40 CFR 122.44(d)(1) requires municipal storm
water permits to include any requirements necessary to “[aJcheive water
quality standards established under section 303 of the CWA, including State
narrative criteria for water quality.” The term “water quality standards” in this
context refers to a water body’s beneficial uses and the water quality objectives
necessary to protect those beneficial uses. USEPA has found that the level of
imperviousness resulting from urbanization is strongly correlated with the
water quality impairment of nearby receiving waters and further attributes
much of this water quality impairment to changes in flow conditions from
urbanization, stating that in many cases, the impacts on receiving streams due
to high storm water flow rates or volumes can be more significant than those
attributable to the contaminants found in storm water discharges. Furthermore,
the proposed order does not impose structural BMP controls on all urbanized
properties.

While the permit conditionally exempts landscape irrigation water, the
requirement that conditionally exempted discharges “may not contain
pollutants”, may undercut the exemption when reclaimed water is used for
irrigation. The Regional Board has an obligation to specifically recognize the
importance of reclaimed water in the State’s water conservation program, and
exempt it from these regulations. (Woodbridge, Lake Forest MHA)

Generally, reclaimed water use is regulated by the Regional Board under
“Producer/User Recycling Requirements”. As long as reclaimed water is used
in accordance with the producer /user recycling requirements, we do not
anticipate any problems. The Permit places no restrictions on the use of
reclaimed water, and only indirectly applies to reclaimed water use to the
extent that over-irrigation can result in reclaimed water entering an MS4. This
cannot be considered an impact on reclaimed water use, for the Permit has no
jurisdiction over correctly used reclaimed water, in that correctly used
reclaimed water will never reach the MS4 in the first place.

If the Regional Board bans residential car washing, it’s pointed out that State
law clearly places enforcement of storm water regulations on the Regional
Board, not homeowners associations. If the Regional Board wants to police
driveways and write citations to residents who wash cars in their driveways,
they can, but don’t impose the responsibility on homeowners associations.
(Woodbridge, Lake Forest MHA)

The proposed order does not prohibit non-commercial car washing (see Section
II1.3.1 of the Tentative Order).
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Orange County has $10 million in watershed studies underway. The regional
solutions that will come out of these studies will be far superior to the Regional
Board’s draft regulations. Therefore the Regional Board should wait for the
conclusion of these studies, then draft a set of regulations encouraging more
effective and less costly solutions. (Woodbridge, Lake Forest MHA)

It is thought that regional solutions, such as constructed wetlands, can solve or
help to solve many water quality impacts associated with increased
urbanization. However, project specific solutions will also be required to
address many of these impacts. By identifying BMPs during the planning
stages of development and implementing those BMPs during development, the
BMP feasibility will be increased and costs will be decreased, versus retro-
fitting those developments after construction. Further, as soon as the watershed
studies result in the availability of regional or sub-regional solutions, this
permit encourages the county to seek approval for these alternatives.

The majority of school sites in the county have added portable classrooms to
their campuses. When these are combined with modernization efforts, deferred
maintenance and other construction projects, it will result in site-by-site
solutions with only marginal water quality improvement. It’s recommended
that land use would be relevant to the degree and type of regulation and
enforcement to which a given facility is subject. (OC Dept. of Edu., Huntington
Beach City SD, Westminster SC)

While site-by -site solutions will, in all likelihood, still be required to address
some water quality impacts resulting from redevelopment, regional solutions
can also be used where appropriate. However, where portable classrooms are
installed on existing blacktop, no increase in impervious surfaces will result,
and compliance with the New Development/Significant Re-Development
requirements will not be necessary.

The permit sections affecting the delivery of fire services should be balanced
and reflect regulatory requirements while addressing the operational needs of
the fire service. (OCFA)

Comment noted, and revisions have been made to the permit language
regarding flows associated with emergency flows and non-emergency fire
service related flows.

Runoff associated with non-emergency fire fighting is essentially clean,
potable water that becomes contaminated when flowing to the MS4. It’s
pointed out that regular street sweeping and more frequent catch basin cleaning
will assist in preventing and/or reducing contamination of this runoff. (OCFA)

Comment noted.

Commenter supports the general principles behind the numeric sizing criteria
outlined in this Order and believes that some level of increased inspection and
monitoring will better protect and enhance water quality. However, the ability
of inspectors to add these elements to their normal duties or available funding
to hire additional inspectors, is questioned. (Huntington Beach)
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In response to concerns expressed by the permittees regarding the scope and
schedule for municipal inspections of private construction, industrial and
commercial sites, the requirements and implementation schedules have been
changed.

Many of the implementation schedules presented in the Order are too strict,
given the time frame necessary to identify and secure additional funding
sources as well as hire sufficient staff. (Huntington Beach, CEAOC, Anaheim
10/18, County of Orange 10/19,Fullerton, Irvine, Lake Forest 10/19, Santa Ana
10/19, Richards)

In response to concerns expressed by the permittees regarding the
implementation schedule for many of the requirements contained in the
proposed permit, some of those implementation schedules have been extended
to allow the permittees additional time to secure funding, hire and train
additional staff and to meet the legal time restraints associated with changes to
local ordinances and policies.

The 30% compliance rate of approved projects meeting existing Water Quality
Management Plan (WQMP) requirements reported by Regional Board staff
during the September 26, 2001 Public Workshop is alarming. For projects in
Huntington Beach, structural Best Management Practices are a standard
requirement. Further, the City has hired a highly qualified professional into a
new Environmental Engineer position, focusing exclusively on water quality
issues. (Huntington Beach)

Comment noted

It is critical that all cities, including inland cities in Riverside and San
Bernardino, be expected to protect and preserve water resources by
implementing permit requirements identical to those found in this order.
(Huntington Beach, CEAOC)

Comment noted. The draft order for San Bernardino County areas has similar
requirements and Board staff will propose similar requirements for the
Riverside County permit.

Requirements involving CEQA review changes, watershed policies, additional
sanctions in ordinances and discharge limits should be dealt with at a statewide
level. (Huntington Beach)

Comment noted. We would support efforts to address these issues at a
statewide level.

The municipalities will be financially impacted by the costs of increased
training, inspections, testing, reporting, monitoring and enforcement activities
required in the proposed permit. (La Habra, CEAOC, Feldsott)

We agree. It is expected that water quality improvement efforts required by the
federal storm water program will financially impact the municipalities.
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The focus of the permit has shifted from a program with emphasis on regional-
scale BMPs, focused on pollutants of concern and watershed restoration, to a
land-use based program with an emphasis on the development of inventories,
rigid inspection programs and control of individual facilities for compliance
with ordinances and permits. (La Habra, Brea, CEAOC, Fullerton)

This permit contemplates a multi-faceted approach to address storm water and
non-storm water quality effects. We prefer a regional or sub-regional control
strategy, but will accept a SUSMP approach, as an alternative. We also believe
that on-site inspections are an important component of this permit.

The requirement that the Water Quality Management Plans (WQMPs) be
applicable to the same categories as the Los Angeles and San Diego Standard
Urban Stormwater Management Plans (SUSMPs) removes the flexibility that
the municipalities need to optimize the reduction of pollutants on a location-by-
location basis. It will require that permittees focus solely on specific categories
of sites to the exclusion of other sites that may be creating more significant
water quality problems (Brea, Richards)

The proposed permit provides a framework for the permittees to meet the
maximum extent practicable standard. This includes the major categories of
new development and significant redevelopment contained in the Los Angeles
and San Diego SUSMP programs. However, within that framework, the
municipalities are provided the flexibility and discretion to: select the BMPs to
be implemented by developers that will result in the best performance for the
minimum cost; prioritize watersheds, ‘new development’ categories,
commercial and industrial activities; and choose the enforcement actions which
will result in the highest level of compliance. The setting of minimum
standards should not be misrepresented as eliminating flexibility.

An emphasis should be put on regional solutions. (Buena Park)

There is nothing in the proposed permit that will limit the appropriate use of
regional solutions, such as constructed wetlands. In fact, language in Section
XII.B, New Development (Including Significant Re-Development), specifically
points out that approved regional solutions can play a role in the reduction of
required, on-site structural BMPs.

EPA’s definition of ‘significant redevelopment’ in Phase Il final rule is the
disturbance of equal to or greater than 1 acre of land. There is no evidence to
support the use of a 5,000 square foot threshold (Burke-Los Alamitos, Burke-
Stanton, Burke-Lake Forest)

The definition of ‘significant redevelopment’ as the disturbance of equal to or
greater than 5,000 square feet is same as that adopted in the original Los
Angeles Regional Board SUSMP Order and the San Diego Regional Board,
San Diego County MS4 Permit, both of which have been reviewed and upheld
by State Board.
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The requirement that new development contain BMPs meeting numeric sizing
criteria prescribes how the permittees are to meet the requirements of the
permit and is a violation of Section 13360 of the California Water Code.
(Burke-Los Alamitos, Burke-Stanton, Burke-Lake Forest)

The draft order specifies a design criteria for a specific kind of structural BMP.
However, the order also provides options for other alternatives. The draft
MS4 permit does not violate the restriction in Water Code section 13360 on the
Regional Board identifying the “design” or “particular manner” in which a
permitee shall comply with the permit. Water Code section 13360 restricts the
Regional Board from specifying the manner of compliance with the permit.
Specifically, the Regional Board may not specify the “design” or “particular
manner in which compliance may be had.” (Water Code, 13360.) At the
same time, Water Code section 13377 provides that, notwithstanding section
13360, the Regional Board shall issue waste discharge requirements “which
apply and ensure compliance with all applicable provisions of the [Clean Water
Act].”

The sections in the Order that require permittees to review and revise their
general plans and CEQA review process to include watershed protection
principles prescribe local land use requirements on cities in violation of the
separation of powers doctrine. Further, the specific language requiring
preservation of wetlands, riparian corridors, and buffer zones, as well as,
maximizing the percentage of permeable surfaces would seem to prohibit any
development of undisturbed areas and would cause the cities to face “takings’
claims by property owners seeking to develop their land. It is recommended
that these provisions be converted to an option, instead focusing on conditions
that require the co-permittees to reduce the discharge of pollutants to the
maximum extent practicable. (Burke-Los Alamitos, Burke-Stanton, Burke-
Lake Forest, Manatt, Irvine)

Section XII.A, New Development (Including Significant Re-Development),
has been modified to direct permittees to review their general plans and CEQA
review process in terms of the principles noted in their respective sub-sections.
After review, permittees are to revise their general plans and CEQA review
process as necessary and report to the Executive Officer, the results of the
review and actions taken.

State Board guidance in SWRCB WQ99-05 excised the “cause or contribute”
language from Order 98-01 and provided the language that must be used in
municipal storm water permits. In addition, the “or contribute” prohibition, of
even de minimis contribution ignores the Clean Water Act’s maximum extent
practicable’ standard. (Burke-Los Alamitos, Burke-Stanton, Burke-Lake
Forest, Manatt, County of Orange, Richards)

The “cause or contribute” language found in Section IV.1, Receiving Water
Limitations, is essentially identical to that found in the Receiving Water
Limitation section of SDRWQCB 2001-01, which states that “Discharges from
MS4s that cause or contribute to the violation of water quality standards ... are
prohibited.” The State Board in WQ 2001-15, found the Receiving Water
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Quality Limitations in SDRWQCB 2001-01 consistent with SWRCB 99-05.
Therefore the “cause or contribute” language will remain.

Part I11.1, Discharge Limitations/Prohibitions, implements the requirement of
40 CFR 122.26(d)(2)(1)(B), but fails to cite the reference. (Burke-Los
Alamitos, Burke-Stanton, Burke-Lake Forest)

The proposed permit has had the citation added.

In the preamble to the promulgation of the Phase I regulations, EPA states that
“EPA views gas stations as retail commercial facilities not covered by this
regulation.” In view of EPA’s statement, the new development categories gas
stations (XII.B.1.1) and restaurants (XII.B.1.¢) should be deleted. (Burke-Los
Alamitos, Burke-Stanton, Burke-Lake Forest)

In compliance with the Phase I section referred to by the comment, the
Regional Board does not regulate Retail Gasoline Outlets (RGOs) as industrial
facilities that require separate storm water permits. The Tentative Order
considers RGOs to be commercial and are included in the SUSMP
requirements due to their potential as a significant source of pollutants to urban
runoff.

The date for the definition of ‘New Development’ should be changed to the
effective date of the Order. (Burke-Los Alamitos, Burke-Stanton, Burke-Lake
Forest)

Comment noted.

Section 1068(c) of the Intermodal Surface Transportation and Efficiency Act of
1991 (ISTEA) granted an exception for certain facilities owned or operated by
municipalities with populations under 100,000 which was extended by EPA
when it promulgated the Phase II final rules. Therefore, Section XV,
Municipal Construction Projects/Activities, should reflect that until March 10,
2003, storm water discharges associated with industrial activity, including
construction, that are owned or operated by a municipality with a population
under 100,000 are exempt from the need to apply for or obtain a storm water
discharge permit. (Burke-Los Alamitos, Burke-Stanton, Burke-Lake Forest)

The permittees have been under a Phase I Storm Water Permit since 1990 and
do not qualify for the Phase II exemption for small municipalities with
populations less than 100,000. This finding was based on the Federal
Regulations identification of physically interconnected MS4s in which small
municipalities with populations less than 100,000 own or operate MS4s that
substantially contribute to the pollutant loadings of a physically interconnected
MS4s of larger Phase I communities regulated under the NPDES program for
storm water discharges. Municipalities incorporated since the First and Second
Term Permits were adopted assumed the responsibilities for the discharge of
urban runoff from their MS4s. Under Order No. 96-31, the second term
permit, the Copermittees were required to comply with all "terms and
conditions of the latest version of the State's General Construction Activity
Storm Water Permit that are applicable" except filing a NOI with the State
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Board. This included preparing and implementing a Storm Water Pollution
Prevention Plan (SWPPP) and a monitoring program consistent with the State's
General Construction Activity Storm Water Permit. Under the Tentative Order,
the Copermittees will continue to comply with the State's General Construction
Activity Storm Water Permit by filing the NOI with the Regional Board and
preparing and implementing a monitoring program and SWPPP.

The term” Dumpster ™” is a trademark registered to the Dempster Company
and should be replaced with the generic term “trash bin.” (Burke-Los Alamitos,
Burke-Stanton, Burke-Lake Forest)

Comment noted and the Tentative Order has been changed accordingly.

The State Water Resources Control Board should work with legislators to
introduce and pass laws which would give municipalities the clear right to
impose storm water quality fees or provide a dedicated State funding source
similar to the Gasoline Tax program. (CEAOC)

The State Water Resources Control Board would be willing to assist legislative
efforts towards passing laws that would give municipalities the authority to
impose storm water quality fees. This assistance would be limited to providing
evidence that would support the need for strict enforcement programs.

Based on the potential cost of fully implementing the requirements of the draft
permit and the need to determine if there are more cost-effective alternatives or
if the cost is reasonable, relative to the benefit, it’s requested that the draft
permit undergo an internal review to consider the relative effectiveness and
overall benefit. (Anaheim 10/18)

The public adoption process for the Tentative Order enables to the Regional
Water Quality Control Board to consider all potential impacts, both beneficial
and detrimental, consistent with the public interest. The regional board is not
required to undertake a formal Cost/Benefit Analysis, or other comprehensive
economic analysis for the issuance of waste discharge requirements. While
regional boards are required to consider economic factors in the development
of basin plans (W.C. 13241), regional boards are not specifically required to
undertake Cost/Benefit Analysis. Neither do federal regulations compel
reliance on any particular form of economic analysis in the implementation of
requirements based on the MEP performance standard; the admonition quoted
from 64 Fed. Reg. 68722 & 68732 calls for flexible interpretation of MEP
based on site-specific characteristics and "cost considerations as well as water
quality effects...." Thus, while the regional board is advised to consider costs
as a factor in determining the reasonableness or practicability of requirements,
there is no state or federal mandate for a more formal economic analysis
involving the development of Cost/Benefit or Cost-Effectiveness relationships.

The municipal inspection requirements appear not to be reasonable or even
productive relative to their costs. In most cases the Regional Board already has
permits for the locations/activities to be overseen by these programs. Although
it is a good idea to impose a system, which prevents threats to water quality
from “falling through the cracks”, the duplication of efforts could result in
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confusion among industries and developers as to the agency in authority over
the General Industrial and Construction permits. (Anaheim 10/18)

Response — Federal NPDES regulation 40 CFR 122.26(d)(2)(i)(A) provides that each

90. Comment -

Response -

91. Comment -

Response -

permittee must demonstrate that it can control “through ordinance, permit,
contract, order or similar means, the contribution of pollutants to the municipal
storm sewer by storm water discharges associated with industrial activity and
the quality of storm water discharged from site of industrial activity.” These
ordinances must be applied at all industrial sites to ensure that pollutant
discharges to the MS4 are reduced to the maximum extent practicable and
permit requirements are met. Furthermore, 40 CFR 122.26(d)(2)(iv)(C)(1)
requires that municipalities "identify priorities and procedures for inspections
and establishing and implementing control measures..." for discharges from
industrial sites that the municipality determines are contributing a substantial
pollutant loading to the MS4. Regarding enforcement at industrial sites, the US
EPA further states, “The municipality, as a permittee, is responsible for
compliance with its permit and must have authority to implement the
conditions in its permit. To comply with its permit, a municipality must have
the authority to hold dischargers accountable for their contributions to separate
storm sewers” (1992). Regional Board staff will work with the permittees to
avoid duplicative efforts at industrial facilities regulated by the State.

If the proposed Permit were to be adopted, virtually all food service
establishments will be required to install grease traps. (Fountain Valley 10/18,
Westminster 10/18, Marie Calendar’s, Ramada, Love’s, Hy-Lond Home,
Souplantation, Zlaket’s, Peking, McDonald’s)

There is nothing in the proposed permit which will require or mandate that
cities require food service establishments to install grease traps or interceptors.

Given that most beach closures are actually due to leaking sewage
infrastructure, widespread implementation of BMPs at storm drain openings
would place an excessive burden on taxpayers and have a marginal effect.
(Fountain Valley 10/18)

Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B)(4) requires a
description of a program to prevent, contain, and respond to spills that may
discharge into the municipal storm sewer. This includes any type of spill that
may add to the pollutant load of the MS4. As used in the Tentative Order, the
phrase "shall prevent...all sewage and other spills that may discharge into its
MS4..." requires the permittees to implement reasonable pollution prevention
actions that seek to prevent the occurrences of such spills because these spills
have been found to frequently enter the MS4 and be discharged to receiving
waters. Although leaks from the sewage infrastructure may be a leading cause
of beach closures, other potential threats can not be overlooked, based upon
cost alone. Assessment of permittee compliance would involve a determination
of whether the permittee had taken appropriate pollution prevention measures
and whether the response to spills met the conditions of the Tentative Order.
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Response -

93. Comment -

Response -

94. Comment -

Response -

95. Comment -

Response -

The Order imposes extensively overly prescriptive obligations on the
permittees with respect to industrial, commercial and construction sites.
(Garden Grove 10/18)

The requirements in the Tentative Order are based on the Federal NPDES
regulations and USEPA and SWRCB guidance. Where the Tentative Order is
more specific than the Federal NPDES regulations, it is based on USEPA and
SWRCB guidance. The Regional Water Quality Control Board has authority to
include more specific requirements than the Federal regulations under CWA
section 402(p)(3)(B)(iii) and CWC section 13377. While the Tentative Order
includes requirements for widespread BMP implementation for specific
categories of existing and planned land use, it does not require use of any
particular BMPs. The Tentative Order actually encourages implementation of
combinations of BMPs, and further does not preclude any particular BMPs or
other means of compliance. A permit which allows for seemingly infinite
means for achieving compliance does not specify the design or manner of
compliance in violation of California Water Code section 13360.

To date, the City of Garden Grove has constructed less than one quarter of its
Master Plan storm drain system and does not anticipate completion within the
next 20 years. Therefore, new development may be forced to install new storm
drain systems to comply with flow-based BMPs, making new development in
Garden Grove fiscally undesirable. (Garden Grove 10/18)

Flow-based BMPs in regards to storm drain systems for new development
and/or significant redevelopment will fiscally impact all communities in the
same manner. Because land use planning and zoning is where urban
development is conceived, it is the phase in which the greatest and most cost-
effective opportunities to protect water quality exists. When a permittee
incorporates policies and principles designed to safeguard water resources into
its General Plan and development project approval processes, it has taken a far-
reaching step towards the preservation of local water resources.

The City of Garden Grove has issued entitlements to projects that are in
advanced stages of planning. Requiring additional BMPs would be
problematic at this point, therefore projects with current entitlements should be
exempted from additional BMP requirements. (Garden Grove 10/18)

For the purpose of clarification, the Tentative Order is not requiring additional
BMPs. The Regional Water Quality Control Board understands that when the
Order is adopted, certain modifications may be necessary to currently ‘entitled
projects’. However, BMP requirements shall remain unchanged. Also see the
definition of “New Developments” at Footnote 4 in the Tentative Order.

The list of monitoring requirements needs to provide more flexibility based on
the current science. (Garden Grove 10/18)

The monitoring requirements have been changed to allow the permittees to
develop a new monitoring program by July 1, 2003, which will include, at a
minimum, the monitoring components outlined in the Monitoring & Reporting
Program, Section III.2. These monitoring components are based on and
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96. Comment -

Response —

strongly supported by the scientific data responsible for the promulgation of
Federal NPDES regulations and the California Water Code. The permittees
must conduct a comprehensive monitoring program, as required under Federal
NPDES regulations 40 CFR 122.26(d)(2)(iii). Standard provisions for NPDES
permits are generally found in Federal NPDES regulation 40 CFR 122.41. The
CWC sections 13377, 13267, and 13225 support the monitoring requirements
contained in the Tentative Order.

EPA’s review of the Santa Ana Regional Water Quality Control Board’s
NPDES program found that, in 2000, with a few relatively minor exceptions,
the permit should ensure compliance with MEP and other applicable
requirements of the Clean Water Act. The existing program should not be
replaced with onerous and untried requirements. (Garden Grove 10/18)

That review was conducted almost two years ago. Given the changes in what
constitutes “Maximum Extent Practicable” in a Phase I MS4 program in that
time, required improvements to the Orange County MS4 permit were
inevitable. Further, the requirements in the proposed permit are neither
onerous nor untried. The implementation of structural BMPs at individual
project sites, also known as SUSMPs, is a based on the evolution of a
requirement that existed in the 1996 Orange County MS4 permit and has been
implemented by the municipalities. The incorporation of watershed protection
principles into general plans and CEQA review again, should not be a new
concept, but the requirement has been further defined in the proposed permit.
Finally, an inspection program is a fundamental part of most MS4 programs
across the country and closely mimics the pre-treatment inspection program
conducted by sanitation districts. This is particularly significant when one
considers that even though sanitation district discharges are treated, usually
highly treated, prior to discharge, inspection of facilities that contribute to that
discharge is warranted. In the case of storm water collection systems, usually
no treatment is performed prior to discharge, making inspection of facilities
that contribute to the discharge even mora at even kinctis
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99. Comment -

Response -

100. Comment -

Response -

101. Comment -

Response -

102. Comment -

Response -

103. Comment -

While the permit conditionally exempts landscape irrigation water and private
auto wash water, if those sources have pollutants, they would be prohibited
along with runoff from homeowners hosing off their driveways and patios or
the sidewalk in front of their house. (CAI)

See responses to Comments 63, 64 and 97.

The permit could enable local municipalities to shift the responsibility for the
development of a qualifying plan and the implementation of facilities to the
local homeowners association. (CAI)

Section XII.B, New Development (Including Significant Re-Development)
specifically requires that the Water Quality Management Plans (WQMPs)
identify the party responsible and funding source(s) for the operation and
maintenance of these BMPs prior to construction. There is nothing within the
proposed permit that would give the permittees any more authority than they
currently possess, to require a homeowners association to accept the
responsibility for maintenance and operation of these BMPs.

In Section X, Criteria For Accepting Runoff into the MS4, item 2, which
requires that the permittees ensure that discharges from non-municipal
industrial and constructions sites entering the MS4 system meet technology-
based standards, be modified to reflect the Maximum Extent Practicable
standard. (Manatt)

Section X, Criteria For Accepting Runoff into the MS4, has been deleted from
the proposed permit.

In Section XII, New Development (Including Significant Re-Development),
the statement in A.4, that “Each permittee shall minimize the short and long-
term impacts on receiving water quality from new developments and re-
developments, “ should be modified to reflect the Maximum Extent Practicable
standard. (Manatt)

That statement has been modified to reflect that the minimization will be
through implementation of revised WQMP requirements.

The requirements to incorporate watershed protection principles into the
General Plan and related documents should be modified to reflect the
Maximum Extent Practicable standard. (Manatt)

The MEP standard should not be applied during the incorporation of watershed
protection principles into general plans and related documents rather, the MEP
standard should be used in the application of those principles in the execution
of the plan.

In Section XII, New Development (Including Significant Re-Development),
the categories should be selected based on tangible scientific data. Prior to
finalizing these categories, the Santa Ana Board must provide evidence
showing that these categories are in fact of higher concern in relation to water
equality improvement. (Manatt)
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Response -

104. Comment -

Response —

105. Comment -

Response -

106. Comment -

The categories presented in Section XII.B, New Development (Including
Significant Re-Development), are similar to those adopted in the Los Angeles
Regional Board SUSMP Order and the San Diego Regional Board, San Diego
County MS4 Permit, both of which have been reviewed and upheld by State
Board in the area of these selected categories.

Footnote 4 should define new development as projects for which tentative map
or parcel map was “submitted” by September 26, 2001, rather than “approved”.
(Manatt)

This is a permit that sets requirements for the municipalities. As such, the
municipalities must have the ability to control, to an extent, what BMPs are
implemented at projects within their jurisdiction. By retaining the “map
approval” trigger language, the municipalities will be in a better position to
fulfill their responsibility of reducing, to the maximum extent practicable,
pollutant loading from their MS4 to receiving waters, in order to meet
receiving water quality limits.

The Permit’s volume and flow-based structural BMP requirements for new
development and re-development are arbitrary, unreasonable and inconsistent
with MEP. Further, they bear no relationship to actual pollutant reduction and
are requiring permittees to treat site runoff, regardless of its contents or the
effects of runoff on receiving water quality. (Manatt)

The Tentative Order illustrates structural BMP requirements by providing a
framework and a standard that the permittees must meet. With respect to this
aspect of the program, this represents the Santa Ana Regional Water Quality
Control Board’s (SARWQCB) definition of the minimum standards necessary
to meet MEP so as to protect receiving water beneficial uses. California Water
Code (CWC) section 13360 generally prohibits the Regional Boards from
specifying the manner of compliance with state waste discharge requirements.
However, CWC section 13377 provides that the Regional Boards shall issue
waste discharge requirements which apply and ensure compliance with all
applicable provisions of the Federal Water Pollution Control Act (33 U.S.C.
§1251 et seq.), as amended, also known as the federal Clean Water Act
(CWA). Since the Tentative Order is written to implement CWA requirements,
it does not violate section 13360 for the SARWQCB to include specified
programs of Best Management Practices (BMPs) to be implemented by the
municipalities in order to carry out CWA requirements. Specificity is even
more crucial in waste discharge requirements for storm water discharges, given
the absence of numerical effluent limits. In order to reduce storm water
pollution to the maximum extent practicable (MEP), the Tentative Order must
require specific styles of BMPs (i.e., structural or source control), but that is
not to say that the SARWQCB is dictating one specific BMP to accomplish the
task. The municipalities often have many BMPs available to accomplish this
task.

Under California Water Code Section 13263, the Board is required to consider
all the factors listed in California Water Code Section 13241 when issuing an
MS4 permit, thus the Santa Ana Board must demonstrate that the permit’s
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107. Comment -

Response -

108. Comment -

Response -

109. Comment -

Response -

requirements are “reasonably achievable” in light of “economic
considerations.” (Manatt, City of Lake Forest 10/19)

Several of the commenters assert that the provisions of section 13241 of the
CWC directly apply to the adoption of the Tentative Order. Section 13241
clearly applies to the development of water quality objectives. It includes a list
of “factors to be considered by a regional board in establishing water quality
objectives.” Therefore, Section 13241 applies only to the development of water
quality objectives designated in the Basin Plan. These water quality objectives
are developed during the Basin Plan’s planning process, not during adoption of
permits meant to implement the Basin Plan (see section D.1 for further
discussion). As such, the provisions of 13241 are met by the SARWQCB
during the process of adoption and re-issuance of the Basin Plan, as well as
during the Triennial Review of water quality standards the SARWQCB
conducts pursuant to the Clean Water Act. Moreover, to the extent that the
comment suggests that the Regional Board must conduct a cost-benefit analysis
by demonstrating that the water quality benefits outweigh the economic costs,
the SWRCB has rejected that argument. (SWRCB Order WQ 2000-11, pp 19-
20.)

The commenter is concerned that a provision requiring that pre-development
hydrology be maintained after development with respect to both quality and
flow components has been deleted. (NRDC 10/18)

The November 5, 2001 draft of the permit includes a requirement that the
permittees shall incorporate into their development standards and conditions of
approval a requirement that changes in hydrology and pollutant loading be
minimized, and that controls, including both structural and non-structural
BMPs, be incorporated to mitigate the projected increases in pollutant loading
and flows and to ensure that post-development runoff rates and velocities from
a site have no significant adverse impact on downstream erosion and stream
habitat.

Staff’s responses to comments addressing the adequacy of the DAMP and
associated Permit findings (Nos. 34, 37, 38, 40, 44, 47, 50, and 51) are
superficial and conclusory. (NRDC 10/18)

We believe that the November 5™ draft and responses to comments, considered
in total, address this comment.

The EPA’s NPDES Program Implementation Review — Final Report, Santa
Ana Regional Water Quality Control Board (April 16, 2001) states that the
Regional Board has “fallen short in maintaining ... targeted audit frequency.”
Will the Region meet State requirements for municipal audits? (NRDC 10/18)

It is well-known that the EPA’s finding was made prior to the availability of
increased staff resources for the Storm Water Program. The SARWQCB has
prepared an auditing program to be administered to each permittee throughout
Orange County. This program shall be implemented directly following the
adoption of this Order.
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110. Comment -

Response -

111. Comment -

Response —

112. Comment -

Response -

113. Comment -

There is not sufficient evidence in the record to support the fact that the
proposed Permit and DAMP, taken together, will result in a program that meets
the maximum extent practicable standard or receiving water limits. Staff must
support, with reasoned analysis and evidence in the record, that the proposed
permit and DAMP will result in a legally adequate program to control storm
water. (NRDC 10/18)

We disagree with this comment. The proposed Orange County MS4 permit
has been the subject of three public workshops. The testimony provided by
staff during these workshops and the background materials provided in both
the Fact Sheet and Findings of the November 5, 2001 draft provide appropriate
and adequate evidence that the proposed permit and the DAMP will result in a
legally adequate program to address storm water issues within the Santa Ana
River watershed of Orange County. The permit has been modified to clarify
that permittees must implement modified or additional measures, as may be
necessary, to meet the MEP standard.

The overall goals of the Public Outreach and Education section are vaguely
described and weak. The report to which both the proposed permit and the
DAMP refer, Final Report — Recommendation for Expanding the Orange
County Stormwater Program’s Public and Business Outreach Program (PS
Enterprises; September, 1999) is so general in tone and with respect to
recommendations, that it is impossible to conclude that, even if fully
implemented, it would meet the appropriate maximum extent practicable
standard. (NRDC 10/18)

The Public Education and Outreach requirements of the proposed permit are
found under Section XIII. These permit requirements include many public
education and outreach activities and responsibilities of the permittees, and
compliance with these provisions should constitute an effective program. Staff
will monitor compliance with these provisions of the permit to further
determine its effectiveness. See also response to comment 110.

The proposed permit only requires 10 million annual impressions whereas the
Los Angeles permit requires 35 million. Further both the Los Angeles and San
Diego Permits include specific requirements regarding target communities and
minimum information. (LFCW, NRDC 10/18)

This comment is that “only” 10 million impressions are required as part of the
public education and outreach program, compared to the 35 million
impressions required by the Los Angeles permit. A comparison of the
populations of the two subject areas will demonstrate that the number of
impressions required per capita is essentially the same.

Sections VIII, Municipal Inspections of Construction Sites and XV, Municipal
Construction Projects/Activities, do not require that all sediment and other
pollutants be retained on site, compared to the Los Angeles proposed permit at
48. Further, these sections fail to require that Storm Water Pollution
Prevention Plans be reviewed and implemented for sites between 1 and 5 acres.
(NRDC 10/18, Richard Horner 11/15)
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114. Comment -

Response -

115. Comment -

Response -

116. Comment -

Response -

117. Comment -

Commenters are correct as far as a specific requirement for the on site retention
of sediment and other construction pollutants residues”, however, in addition to
the Section VI.1, and 2, that the permittees maintain legal authority to control
contributions of pollutants to the MS4 and shall take appropriate enforcement
actions against violators of their water quality ordinances, under Section V1.6.1,
Legal Authority/ Enforcement, the permittees are required to report on the
effectiveness of their enforcement of water quality ordinances prohibiting the
discharge of “... debris, sediment, etc.” and Section VIII.3., Municipal
Inspections of Construction Sites requires regular inspections to insure
sufficiency, proper operation and proper maintenance of sediment and erosion
control BMPs. The Regional Board will immediately proceed to an
implementation of the construction activities permits for sites between 1 and 5
acres upon direction from the State Board that this is this approach should be
implemented on a statewide basis.

The proposed permit defines new development as those projects for which tract
maps have not been approved by September 26, 2001. This limitation is
arbitrary . A trigger related to the actual start of construction would be more
appropriate, as is the case in the San Diego County Permit. (NRDC 10/18,
Richard R. Horner 10/19)

It is correct that it is arbitrary to chose tract maps approved by September 26,
2001 as a definition of new developments. We believe that it is appropriate to
set a clearly defined line for clarity of the process, and this is what staff
proposes for the Board’s consideration. However, we don’t agree that the
projects about to start construction on the date of adoption of the permit should
have to be re-designed at that late date.

The proposed permit does not contain an express requirement to assure that
flow regimes are maintained at pre-development levels after development is
complete as is found in the Los Angeles permit. (NRDC 10/18)

Correct. Also, see our response to Comment 113.

The SUSMP/WQMP program is not as broad as that contained in the San
Diego County permit, including requirements for roadways. (NRDC 10/18)

With respect to the need to meet all of the requirements of neighboring
counties, it is not a requirement of the storm water program that all
jurisdictions must do everything that is done by all of the neighboring
jurisdictions. Each jurisdiction may choose to implement the program in a way
most appropriate for them, as long as the requirements of the permit are met.

Section VII, Illegal & Illicit Connections does not contain any overarching
performance standard directing specific, affirmative actions to eliminate illegal
and illicit connections. Further the proposed permit does not contain any
program to catalogue and update both permitted and non-permitted connections
to the MS4 system, a step that is a predicate to effective management of the
system. (NRDC 10/18)
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118. Comment -

Response —

119. Comment -

It is the position of the SARWQCB that the Tenative Order in its current state
represents a well defined performance standard, which directs specific,
affirmative actions to eliminate illegal connections to the MS4. The Tentative
Order states: If routine inspections or dry weather monitoring indicate any
illegal connections, they shall be investigated and eliminated or permitted
within 120 days of discovery and identification. All reports of spills, leaks,
and/or illegal dumping shall be promptly investigated and, where appropriate,
reported to the Executive Officer within 24 hours (those incidents which may
pose an immediate threat to human health or the environment; (e.g., sewage
spills that could impact water contact recreation, an oil spill that could impact
wildlife, a hazardous substance spill where residents are evacuated, etc.) by
phone or e-mail, with a written report within 5 days. At a minimum, all
sewage spills above 1,000 gallons and all reportable quantities of hazardous
waste spills as per 40CFR 117 and 302 shall be reported within 24 hours and
all other spill incidents shall be included in the annual report. The permittees
may propose a reporting program, including reportable incidents and quantities,
jointly with other agencies such as the County Health Care Agency for
approval by the Executive Officer. As to cataloging permitted and unpermitted
connections to the MS4, staff agrees that this would be a useful tool in the
effective management of the permittee’s system and will work with them to
include this information in their Monitoring and Reporting Program update in
2003. See also our response to comment 110.

The proposed permit regulates municipal activities through an inadequate,
idiosyncratic approach. The standard of performance should reiterate that
permittees must prevent facilities from causing or contributing to a nuisance or
exceedence of a water quality standard. Further, there should be more
specificity in the requirements of the program and those requirements should,
at a minimum, meet the requirements of neighboring counties. (NRDC 10/18)

The adequacy of the Environmental Performance Reporting approach taken by
the permittees, with respect to their own facilities will be investigated through
the upcoming site audits of the permittees by Regional Board staff. Any
deficiencies noted will be addressed immediately and if necessary, in the next
MS4 permit.

The requirement that municipal facilities and activities not cause or contribute
to a nuisance or exceedence of a water quality standard are listed in Sections
111, Discharge Limitations/Prohibitions and IV, Receiving Water Limitations.
Reiteration is not necessary.

With respect to the need to meet all of the requirements of neighboring
counties, it is not a requirement of the storm water program that all
jurisdictions must do everything that is done by all of the neighboring
jurisdictions. Each jurisdiction may choose to implement the program in a way
most appropriate for them, as long as the requirements of the permit are met.

At a minimum, the proposed permit should be clarified to state that the DAMP
constitutes a baseline program, but not one that comports with the maximum
extent practicable standard or the requirement that discharges not cause or
contribute to an exceedence of water quality standards. (NRDC 10/18)
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120. Comment -

Response -

121. Comment -

Response -

122. Comment -

Response -

The DAMP, when taken in the context of all of the additional activities that
must be undertaken to comply with the subject permit, forms a solid basis for
program compliance. A review of the draft permit will reveal that there are a
number of activities that must be completed, in addition to those specified in
the DAMP, for adequate performance under this Order. The permit has been
modified to clarify that permittees must implement modified or additional
measures, as may be necessary, to meet the MEP standard.

Staff stated at the September 26, 2001 Public Workshop, that Section XVI,
Sub-Watersheds and TMDL Implementation, would be modified to delete all
references to the Maximum Extent Practicable standard. Section 402(p) of the
Clean Water Act and its implementing regulations make clear, the MEP
standard applies to all substantive permit provisions aimed at controlling the
discharge of pollutants from an MS4 into a water of the U.S. (County of
Orange 10/19, Santa Ana 10/19, Garden Grove 11/19, Tustin 11/19)

We believe that it is clear that there are two separate levels of compliance with
this Order. One is the MEP standard for compliance with storm water program
requirements, other than where impaired water bodies and TMDLs are
pertinent. However, wherever we have TMDLs in place, there must be strict
compliance with those TMDL implementation plans. We believe that the
TMDL implementation requirements trump the MEP standards. Both
approaches are found in the federal regulations, and an approach that relies on
a less aggressive iterative process cannot be used where TMDL
implementation plans require a more aggressive level of effort.

The Order should clarify that the iterative BMP process applies to the
discharge prohibitions and receiving water limitations in Sections III and I'V.
(County of Orange 10/19, Santa Ana 10/19, Richards)

Section IV.4 of the proposed permit describes the iterative BMP process and
states that permittees shall comply with Sections II1.2 and IV of the proposed
permit by complying with the iterative BMP process.

Regional Board staff have not provided any legal authority for the Order’s
detailed criteria for the inspection of all industrial, commercial and
construction sites within the Permittees jurisdiction. Further, by imposing
detailed requirements regarding which sites must be inspected and when, the
permittees are not being given the flexibility necessary to determine how to
allocate resources to best achieve water quality results. (County of Orange
10/19, Santa Ana 10/19, Richards, Garden Grove 11/19, Tustin 11/.19)

The federal regulations (40 CFR 122.26 (d)(2)(iv)) require the municipalities to
monitor and control pollutants from industrial and construction sites. Some of
the industrial and construction sites are also regulated under the State’s General
Permits. The requirements in the proposed order are not intended to delegate
any of the State’s responsibilities under these General Permits. The
municipalities must ensure that the industrial and construction sites are in
compliance with their local ordinances. To avoid duplicative inspections,
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Response -

124. Comment -

Response -

125. Comment -

Regional Board staff will maintain an up-to-date database of its inspections on
its website and work cooperatively with the local municipalities with
enforcement actions and other activities related to facilities regulated under the
State’s General Permits.

Although the Permittees may have a role in regulating industrial and
construction sites, the permit language should be modified to delete
responsibilities that are duplicative of the Regional Board’s responsibilities
under the Clean Water Act or are more extensive than those mandated under
the Clean Water Act. (County of Orange 10/19, Santa Ana 10/19, Richards)

We disagree. It is clear under the federal program that the responsibilities are
to be jointly shared. The permittees make land use decisions. It would be
inappropriate to think that the Regional Board must then address whatever
storm water consequences arise from local land use development decisions.
Joint responsibilities with the permittees will help keep the permittees aware
that water quality consequences from their land use decisions.

Under the draft permit, a certain percentage of all construction, commercial and
industrial sites are required to be ‘high’ priority. The inspection frequency for
high priority construction and industrial sites are mandated whether these sites
are actually contributing to water quality impairment. The Permittees will be
required to expend resources inspecting sites that may not be contributing to
water quality impairment at all and therefore the inspection program will not
necessarily result in an improvement to water quality. (County of Orange
10/19, Richards)

The Federal NPDES regulations clearly place an emphasis on the prioritization
of sites of various land uses. The Tentative Order’s requirements regarding site
prioritization are more detailed than those in the Federal NPDES regulations,
and the SARWQCB has increased the detail of the site prioritization
requirements under Clean Water Act section 402(p)(3)(b)(iii), which states that
a storm water program “shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including management practices,
control techniques and system, design and engineering methods, and such other
provisions as the Administrator or the State determines appropriate for the
control of such pollutants.” This increased detail is necessary due to the
continued degradation of the region’s receiving waters caused by urban runoff.
In some cases, the SARWQCB has identified high priority areas and activities
based on USEPA guidance and experience with enforcement. Threat to Water
Quality Prioritization allows the permittees to rate which site (construction,
municipal, industrial, residential) will receive more of their oversight resources
due to the site’s ability to cause an greater negative impact to the receiving
water quality in the event of a discharge. This inventory will help the
Copermittee determine which sites are high priority and it will also be an
important tool in watershed planning and management.

In the 2000 DAMP, the Permittees committed to an estimated $2.5 million in
additional costs (beyond current expenditures) for inspection, monitoring and
other programs. The draft Order would cost the Permittees an additional $14.5
million, or $17 million beyond what the Permittees committed to in the 2000
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DAMP. Without a clear correlation between the additional costs and an
improvement in water quality, the Permittees should not be required to
implement the inspection requirements in the draft Order. (County of Orange
10/19, Richards)

The public adoption process for the Tentative Order enables to the SARWQCB
to consider all potential impacts, both beneficial and detrimental, consistent
with the public interest. The regional board is not required to undertake a
formal Cost/Benefit Analysis, or other comprehensive economic analysis for
the issuance of waste discharge requirements. While regional boards are
required to consider economic factors in the development of basin plans (W.C.
13241), regional boards are not specifically required to undertake Cost/Benefit
Analysis. Neither do federal regulations compel reliance on any particular form
of economic analysis in the implementation of requirements based on the MEP
performance standard; the admonition quoted from 64 Fed. Reg. 68722 &
68732 calls for flexible interpretation of MEP based on site-specific
characteristics and "cost considerations as well as water quality effects...."
Thus, while the regional board is advised to consider costs as a factor in
determining the reasonableness or practicability of requirements, there is no
state or federal mandate for a more formal economic analysis involving the
development of Cost/Benefit or Cost-Effectiveness relationships. The
SARWQCB considers factors that balance environmental protection with job
creation, housing construction and affordability, and maintain a healthy
economy during the process of adoption of the Tentative Order. It is the
responsibility of the SARWQCB to protect the beneficial uses of receiving
waters within the Santa Ana Region through the implementation and
enforcement of waste discharge requirements and permits while considering
the costs required to protect or restore those waters. It is the responsibility of
the Copermittees, however, to secure the resources and implement and enforce
the programs necessary to meet the requirements of the Tentative Order.

The SARWQCB has considered the costs associated with implementation of
requirements for discharges to MS4 as well as the costs incurred as a result of
exceedances of receiving water quality objectives associated with discharges
from MS4. While there will be, undoubtedly, increased costs to municipalities
to implement requirements of the Tentative Order, the increased burden
associated with these requirements is not unreasonable in view of the following
factors: municipalities can pass costs for planning and permitting on to permit
applicants; municipalities can impose fees on persons who use MS4
infrastructure or require services from the municipality; municipalities can
incorporate pollution prevention and control planning into existing planning
activities; and municipalities can incorporate pollution and control
implementation into existing regulatory functions. The Copermittees estimate
that the Tentative Order will require an additional $17 million (over DAMP
costs) per year to achieve with the Tentative Order. However, it is the
responsibility of the Copermittees to develop and implement a balanced
program in compliance with the Tentative Order that will minimize costs and
maximize benefits. Finally, to the extent that the comment suggests that the
Regional Board must conduct a cost-benefit analysis by demonstrating that the
water quality benefits outweigh the economic costs, the SWRCB has rejected
that argument. (SWRCB Order WQ 2000-11, pp 19-20.)
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126. Comment - Article XIII B, section 6 of the California Constitution requires the State to

Response -

give funding to reimburse local governments for the costs associated with a
new program or higher level of service mandated by the Legislature or any
state agency. The exception for mandates of the federal government applies
only to cases where the State had no ‘true choice’ in the manner of
implementation. (County of Orange 10/19)

This argument has been made repeatedly and uniformly rejected by the State
Board. The argument first appeared in the petition and lawsuit filed by the City
of Long Beach contesting the validity of this Board’s adoption of Order No.
96-054, the existing Municipal Storm Water Permit for Los Angeles County.
Next, we saw the argument raised in connection with the SUSMPs Order
adopted by the Board pursuant to the Municipal Storm Water Permit. The
argument now appears in connection with this proposed permit. The
commenter argues that the draft order shifts responsibility for carrying out
governmental functions to local entities. One commenter, in particular, asserts
that the proposed order would shift to the municipalities the burden of carrying
out “a state mandate”.

First, and most importantly, the draft permit does not purport to implement
state law, but rather implements federal law as provided in the Clean Water Act
and the municipal storm water regulations promulgated thereunder. Second,
the State Board has already addressed the issue in its SUSMP Decision, Order
WQ Order WQ 2000-11. There, the State Board indicated that its earlier
decisions held that the constitutional provisions cited by the commenter have
no application to the adoption of NPDES permits. The SWRCB cited San
Diego Unified Port District, Order No. 90-3 for the proposition that the
Constitutional mandate requirements do not apply to NPDES permits issued by
Regional Board, in that the NPDES permit program is a federally-mandated
program, rather than state-mandated. (Id, at page 14.) The Regional Board’s
issuance of the MS4 permit does not require that the State provide funding for
its implementation.
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128. Comment -

Response -

129. Comment -

Response -

130. Comment -

Response -

131. Comment -

Finding No. 5 states that storm water discharges from the MS4 are tributary to
various water bodies in the region. This could be interpreted with other Order
provisions to indicate that receiving water limits extend to actual runoff coming
from industrial, construction and other sites that drain into the MS4. (County
of Orange 10/19, Santa Ana 10/19)

Changes to the wording in the primary sentence in Finding No. 5 have been
made. The sentence now reads (changes in italics): Storm water outfalls from
the MS4 systems in Orange County enter or are tributary to, various water
bodies of the Region.

Finding No. 12 suggests that the Permittees have carte blanche control over all
aspects of urban development and should be revised to clarify the limits on the
Permittees’ land use authority. (County of Orange 10/19, Lake Forest 10/19,
Santa Ana 10/19)

Since the permittees permit, authorize, and realize benefits from urban
development within their jurisdictions, the Tentative Order holds the permittees
responsible for the short and long-term water quality consequences of their
land use decisions. Municipalities retain land use authority for the purpose of
realizing benefits, financial or otherwise, from decisions to urbanize.
Furthermore, because water quality degradation often occurs as a result of the
urbanization process, permittees must implement (or require others to
implement) controls to reduce the flow and pollutants generated from each of
the three major phases of urbanization that they authorize; namely the (1) land
use planning, (2) construction; and (3) use or existing development phase.

Finding No. 37 requires “the implementation of control measures that are
technically and economically feasible to protect beneficial uses and attain
water quality objectives.” It may not be possible to attain water quality
objectives through the use of technically and economically feasible control
measures and the finding should reflect that the permit only requires, at most,
the implementation of technically and economically feasible control measures.
(County of Orange 10/19, Santa Ana 10/19)

A review of Finding 37 shows that , “...it is the Regional Board’s intent that
this order require the implementation of best management practices to reduce
to the maximum extent practicable, the discharge of pollutants in storm water
from the MS4s in order to support the attainment of water quality standards”.
Therefore, the comment, which refers to the Receiving Water language in
Finding 37 is appropriate under this context. The iterative process envisioned
under this order strives to achieve these goals in a manner that should always
move towards the attainment of water quality objectives.

Finding No. 52 should be revised to reflect that where the Order goes beyond
the requirements of the Clean Water Act, such as the BMP sizing criteria
Section XII and the removal of the Maximum Extent Practicable standard from
the TMDL requirements in Section X VI, the requirements of CEQA do apply.
(County of Orange 10/19, Santa Ana 10/19)
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132. Comment -

Response -

133. Comment -

Response -

134. Comment -

Response —

135. Comment -

Response -

The issuance of the MS4 permit in its entirety is exempt from the documentary
requirements of CEQA pursuant to Water Code Section 13389. Contrary to the
comment, the provisions of this permit do not go beyond the requirements of
the CWA, Accordingly, as the State Board recently concluded, CEQA does not
apply in the manner asserted. SWRCB Order WQ 2000-11.

In Sections III.1 and VII.1, the phrase “illegal/illicit discharges” should be
changed to illicit discharges and illegal connections and should only require
“effective” prohibition. Section II1.2 should be deleted as it duplicates a
similar provision in Section IV. Section II1.4 should be revised to allow the
Executive Officer to remove a category from the list of exempt categories of
discharges only when the discharge is found to be a “significant” source of
pollutants. (County of Orange 10/19, Santa Ana 10/19, Richards)

The above changes have been made to the proposed permit.

Section VI.1, regarding legal authority to “control discharge of pollutants into
their MS4” should be revised to be consistent with 40 CFR 122.26(d)(2)(i)(A-
F). (County of Orange 10/19, Santa Ana 10/19)

The above change has been made to the proposed permit.

It is unclear that there is a legal authority supporting the restaurant inspection
program, but the County does not object to such a program. However, the
permittees would like additional flexibility, in particular, the County and
permittees wish to be able to designate the appropriate jurisdictional entity to
perform the inspections and the inspection protocols. (County of Orange 10/19,
Richards)

It is understood that the County of Orange currently provides a countywide
restaurant inspection program through its Health Care Agency. This agency
assesses compliance with specific Health Code requirements by conducting
inspections at each of these establishments on a routine basis. It is therefore
the position of the SARWQCB that each establishment’s storm water pollution
prevention measures could be observed, as an addendum item to the food
handlers’ inspection, at the same time the facility is inspected by the Health
Agency.

In Section VII.2, it appears that based on the criteria used to designate high,
medium and low priority construction sites would result in most Orange
County construction sites being ranked high. (County of Orange 10/19)

The criteria used to designate high, medium and low priorities for construction
sites, as well as, inspection frequency, have been modified in the proposed
permit. However, it should be noted that construction sites are high-risk areas
for pollutant discharges to storm water. By assessing information provided in
the watershed based inventory of construction sites required (such as site
topography and site proximity to receiving waters), sites can be prioritized by
threat to water quality. Those sites that pose the greatest threat can then be
targeted for inspection and monitoring. This will allow for inspection and
monitoring resources to be most effective. Section VIII.2 of the Tentative
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136. Comment -

Response -

137. Comment -

Response -

138. Comment -

Response -

139. Comment -

Response -

Order details specific minimum criteria for construction sites within Orange
County. These requirements were established in light of ecologically sensitive
areas throughout much of the county. It is therefore understood that many of
the construction sites within the county’s borders will be categorized as a ‘high
priority’ and should be managed and inspected accordingly.

Section IX.1 requires a complete inventory of industrial/commercial facilities,
which may be impossible. At the very least, the inventory should be based on
business permits or other authorization and have the potential to discharge
pollutants to the MS4. Further, the requirement that 30% of the listed facilities
be ranked high is arbitrary. (County of Orange 10/19, Santa Ana 10/19)

The section on municipal inspections of industrial/commercial facilities has
been split into two sections, IX, Municipal Inspections of Industrial Facilities
and X, Municipal Inspections of Commercial Facilities. The requirements and
implementation schedule have also been modified. The beginning of the
industrial inspection program will be limited to those facilities that have
business permits or other authorization by permittees, that have the potential to
discharge pollutants to the MS4. By July 1, 2005, the remaining industrial
facilities (those without business permits or other local authorizations) within a
jurisdiction must be identified, prioritized and inspected. Section X, Municipal
Inspections of Commercial Facilities, has been incorporated based, to a great
extent, on strikeout language provided by the County of Orange and includes
11 major categories of facilities to be inventoried, prioritized and inspected.
The 30% requirement for ‘high priority’ facilities has been deleted form the
proposed permit.

The industrial and construction inspections programs both require permittees to
recover non-implementation cost savings from violators. This should be left as
an option to the permittees. (County of Orange 10/19, Santa Ana 10/19)

This requirement has been deleted from the proposed permit.

The requirement that SUSMPs be implemented in new development until their
revised WQMPs are approved would have the permittees shift the focus of the

DAMP until it looks more like a SUSMP. (County of Orange 10/19, Santa Ana
10/19, Richards)

This requirement has been deleted from the proposed permit.

In many cases, development rights and conditions of approvals for a project are
established before the governing body has approved the tract map or the
developer has started construction and the Permittees cannot legally impose
new BMP requirements. The footnote identifying new construction and
significant redevelopment should be revised to address this issue. (County of
Orange 10/19, Santa Ana 10/19)

The footnote defining new development has been modified to exclude projects
that are proceeding under a common scheme of development that was the
subject of a tentative tract or parcel map approval that occurred prior to Julyl,
2003.
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140. Comment -

Response -

141. Comment -

Response —

142. Comment -

Response -

143. Comment -

Response -

144. Comment -

Sections XII.A.2 and XII.A.3 are superceded by the requirements for a
municipal inspection program for industrial, commercial and construction sites
and should be deleted. (County of Orange 10/19, Santa Ana 10/19)

These sections have been deleted from the proposed permit.

The new monitoring program would require the permittees to revise their
current monitoring program prior to the end of the planned 5-year period.
Further, while the permit should provide guidance as to what type of
monitoring elements should be incorporated into the revised program, but not
so prescriptive as to dictate frequencies and locations. (County of Orange
10/19)

The revised Tentative Order requires permittees to revise their monitoring
programs by July 1, 2003. It is the position of the SARWQCB that the
Tentative Order provides guidance as to what type of monitoring elements
should be implemented in the revised monitoring programs. Specific sampling
locations are dictated based upon historic evidence that has raised significant
concern of pollutant impacts in and around these sampling points.

In Section XIX.1, Provisions, the proposed permit does not accurately
reference the maximum extent practicable standard. The first paragraph should
include the following:” The purpose of this Order is to require the
implementation of BMPs to reduce, to the maximum extent practicable, the
discharge of pollutants in storm water from MS4s in order to support
reasonable further progress towards attainment of water quality objectives.”
(County of Orange 10/19, Richards)

This section of the proposed permit has been modified.

The commenter wants to make sure that the proposed solutions for storm water
do not cause a groundwater quality problem. Structural infiltration BMPs
should have minimum setbacks from drinking water wells, include protections
to prevent illegal dumping and a monitoring system to assess impacts on
groundwater quality. The permit requires that BMPs not cause or contribute to
an exceedance of groundwater quality objectives, but should be expanded
beyond the six inorganic constituents, to include the hundreds of organic and
microbiological constituents which may be in surface water. (OCWD)

Focusing large amounts of water into a small area has the potential to impact
groundwater and the restrictions for structural BMPs used to infiltrate runoff
were based on USEPA guidance. The Tentative Order allows the Copermittees
the discretion to develop alternatives to these restrictions as the Copermittees
find appropriate. However, if the Copermittees find that use of a infiltration
structural BMP will cause an exceedence of groundwater quality objectives,
then the BMP should not be used.

The commenter suggests only including those provisions in the permit for
which there is broad support, establishing advisory bodies to evaluate the
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Response -

145. Comment -

Response -

146. Comment -

Response -

147. Comment -

Response -

148. Comment -

Response -

149. Comment -

Response -

150. Comment -

remaining provisions and hold focused hearings in addition to public
workshops. (Costa Mesa)

Comment noted. The permit, its Fact Sheet, and these responses to comments
demonstrate the need to proceed with the proposed order.

Section IV.2 prohibits discharges which cause or contribute to a nuisance,
without a definition of ‘nuisance’. (Irvine 10/19)

A reference to Section 13050 of the Water Code, which defines ‘nuisance’, has
been added to Section IV.2 of the proposed permit.

The permittees should be given the opportunity to evaluate and select the most
effective BMPs for various types of developments as an alternative, prior to
implementation of SUSMPs. (Irvine 10/19)

The SUSMP requirements apply only to discretionary and non-discretionary
projects falling under the priority project categories after the adoption of the
Tentative Order. The Copermittees are required to use the 18-month SUSMP
implementation period to ensure that projects undergoing approval processes
include application of the SUSMP requirements

Permit language regarding fire fighting flows should mirror the language in the
San Diego Region’s permit. (Newport Beach)

Sections I11.3 and Section XIX have been modified to clarify BMP
implementation requirements for emergency and non-emergency fire fighting
flows.

The addition of the ‘10 million impressions per year’ is an important addition
to the public education section, giving a specific and measurable goal.
Commenter suggests that there be requirements that any public education
component result in measurable increases in public knowledge or behavior
changes. (Newport Beach)

Comment noted and the requirement that public education results in
measurable increases in public knowledge or behavior has been added to the
Tentative Order.

While the inspection programs for industrial, commercial and construction
activities may be costly, the City of Newport Beach supports them. The
current county program which only investigates/inspects areas based on a
known water quality problem may miss areas that generate impairments.
Newport Beach)

Comment noted.
The commenter recommends that Section IX, Municipal Inspections of

Industrial/Commercial Facilities be broken into two sections. (Santa Ana
10/19)
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Response — The Tentative Order has been modified, resulting in two separate sections for

151. Comment -

Response -

152. Comment -

Response -

153. Comment -

Response -

154. Comment -

Response -

155. Comment -

Response —

156. Comment -

municipal inspections of industrial and commercial facilities.

Regarding grease management equipment, in addition to grease traps, there are
grease interceptors and other devices that should be included in Section IV.7.
(IRWD 10/19)

The Tentative Order has been expanded to include other types of grease
interceptors.

In conjunction with the County of Orange and the cities within the San Diego
Creek watershed, IRWD is developing a system of constructed wetlands
designed to remove various pollutants from dry weather flows. The wetlands
should assist in reduction of sediment, pathogens, and toxics, but other
measures will be needed to control pollutant sources. (IRWD 10/19)

Regional Board staff will work with the commenter and the permittees in the
San Diego Creek watershed on the development and implementation of
regional solutions. However it is important to note that the commenter agrees
that additional measures will be needed to control pollutant sources.

It is important that nothing in the permit reasonably precludes constructed
wetlands from being constructed, operated and maintained. Based on
commenters interpretation of the 09/12 draft permit, nothing has been included
that would significantly impede the construction or operation of the wetlands as
currently planned. (IRWD 10/19)

Comment noted.

The permit as written will lead to a continued degradation and lessened water
quality for a number of surface waters within the permitted area. (Coastkeeper)

This is a very non-specific comment, but we disagree with its premise. We
believe that implementation of the November 5" draft order will lead to
improved water quality with the implementation of improved BMPs and the
other program requirements.

Like the issues of aged sewage infrastructure and sewage treatment levels,
mitigation of urban runoff carries expensive solutions. There really is no
choice, left to minimum requirements, minimum best management practices is
what we will get in return. (Coastkeeper)

Comment noted.

Even when considering all components that make up Orange County’s
stormwater program, commenter reaches the opinion that it is wholly
inadequate to stem the diminishment of water quality and aquatic ecosystems
associated with the growth of the county and fails to reach the level of adequate
programs in place in the region. (Richard R. Horner 10/19)
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Response -

157. Comment -

Response -

158. Comment -

Response -

We disagree. Compliance with the storm water program contemplated by this
order should result in the implementation and application of continuously more
effective BMPs, and that, along with requirements for compliance with
TMDLs should result in water quality improvements. As noted, the permit has
been clarified; it requires the implementation of additional actions if any are
needed to meet the MEP standard.

The draft permit has been developed without compliance with California’s
Administrative Procedure Act. (Richards)

A comment asserts that the issuance of the MS4 permit constitutes a
“regulation” and is subject to the processes set forth in the Administrative
Procedures Act (Govt. Code, § 11340, et seq.). This is not the case. In
adopting the Administrative Procedures Act (APA), the Legislature specifically
exempted the adoption of permits by the State Board and regional boards.
Government Code section 11352 states very plainly: “The following actions
are not subject to this chapter: ... (b) issuance, denial, or revocation of waste
discharge requirements and permits pursuant to sections 13263 and 13377 of
the Water Code . . .” The adoption of the proposed NPDES permit is an action
pursuant to Water Code section 13377. Accordingly, the issuance of the
proposed MS4 permit is not subject to the APA processes for rulemaking.

Contrary to the argument that the permit is a “rule of general application,” in
adopting the exception set forth in Government Code section 11352, the
Legislature recognized the unique nature of regional board waste discharge
requirements and permits. The adoption of waste discharge requirements and
permits constitutes an action that applies solely to the named dischargers who
are subject to the individual permit. Moreover, the process that the boards
follow to consider adopting a permit complies with legal notice, comment, and
response requirements. Given the high volume of NPDES permits and Waste
discharge Requirements, and the comparatively cumbersome process under the
APA’s full rulemaking process (which can take a year or longer), it is easy to
see that the Legislature intended to apply a more streamlined process to the
adoption of permits and WDRs, that still provides full due process protections
to all those concerned.

Finally, the State Board has previously dispensed with this same comment in
its SUSMP Order (Order WQ 2000-11). There, it determined that since the
Regional Board tailored the permit requirements to the needs of the Los
Angeles County; only the named permittees are governed by the permit; and
they as well as any other interested persons have had ample opportunity to
comment on the permit, that the permit issuance was exempt from the APA,
pursuant to Government Code section 11352.

The draft permit fails to provide a “Safe Harbor” provision for the permittees.
(Richards)

Provisions such as those suggested by the Commentor have previously been
determined by the SWRCB to be acceptable. (See Order WQ 98-01)
However, they were never, as the Commentor concedes, mandatory or
required. In fact, in WQ 99-05, which amended WQ 98-01, the SWRCB
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Response -

160. Comment -
Response -

161. Comment -

Response -

prescribed the precise language that it directed be used by Regional Boards in
the Receiving Water Limitations provision. Nowhere in that language does the
“safe harbor” language appear. The Comment is a reiteration of an issue raised
several times before to the regional boards and the SWRCB in several years of
development of appropriate municipal stormwater permits by the regional
boards and the SWRCB. The debate over the issue has included comment by
environmental groups, municipal dischargers, industry representatives and the
U.S. EPA.

The disadvantage of such provisions is that they have the effect of restricting
the Regional Board’s proper exercise of enforcement authority. The SWRCB’s
decision not to include the suggested language in its Order WQ 99-5 represents
a deliberate effort to provide explicit guidance regarding this issue. Very
recently, in its Order WQ 2001-15, regarding review of the San Diego’s
Regional Board’s MS4 permit for part of Orange County, the SWRCB signaled
yet again that the precise language prescribed in Order WQ 99-05 — no more
and no less — is that which should be included in MS4 permit Receiving Water
Language. There, following extensive analysis relating to the continued
appropriateness of the language set forth in 99-05, the SWRCB, although it had
a clear opportunity to do so, made no changes to the language such as that
proposed by the commenter. It is also important to point out that the MS4
permit for part of Orange County adopted by the San Diego Regional Board
does not contain such a provision. Nor does the current draft of the MS4
permit for Los Angeles County being considered by the Los Angeles Regional
Board.

The definitions for “Best Management Practices”, “Maximum Extent
Practicable” and “Illegal/Illicit Discharge” should mirror those in the proposed
Los Angeles County Permit. (Richards)

The definitions for the aforementioned terms are based on or the same as those
in the previous Orange County MS4 permit. Furthermore, the definitions
found in the Los Angeles County MS4 permit are still in the draft stage &
could yet be changed.

Change “de minimis” to “De Minimis.” (Richards)
The Tentative Order has been modified in response to the comment.

The list of exempted non-storm water discharges (Section I11.4) should include
sidewalk rinsing, dewatering of lakes and decorative fountains, and “discharges
originating from federal, state or other facilities which the Permittee does not
have the jurisdiction to regulate.” (Richards)

The discharge of rinsate from the cleaning of sidewalks associated with
municipal, commercial and industrial areas, as well as, food service areas is
strictly prohibited by the proposed permit (Section VI1.6.e). Because of
chemicals used to minimize biological activity in fountains and the high
nutrient and pathogen concentrations in urban lakes, it is unlikely that these
waters would be sufficiently low in pollutants to allow discharge to the local
storm drain system. Finally, discharges from federal, state or other facilities
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Response —

163. Comment -

Response -

164. Comment -

Response -

165. Comment -

Response -

which the permittees do not have jurisdiction to regulate are already exempted
from the proposed permit in Finding16.

The terms “Receiving Water Limitation”, “hazardous materials”, “toxic
materials” and “New Development” are not defined within the proposed
permit. (Richards)

“New Development” is defined in Footnote 4. “Hazardous Materials”, “Toxic
Materials” and “Receiving Water Limitations” are commonly used terms and
were not defined to avoid lengthy glossary of terms. However, those
definitions are included in the revised draft.

Homeowners associations should not be required to capture, monitor and test
all runoff from their property. (Stream House)

In the case of existing developments, there is nothing in the proposed permit
that will require homeowners associations to capture, monitor or treat runoff.
For new developments, which meet the requirements in Section XII.B, on-site
structural BMPs will be required, possibly in conjunction with regional BMPs.
These on-site BMPs may capture runoff and will require regular maintenance.
Maintenance responsibilities for the on-site BMPs will be set forth in
agreements between the developer and the local municipality.

There is no legal authority for the Water Control Board to make it illegal for
the Foothill Ranch Maintenance Corporation residents to hose down their
hardscape from time to time. (Foothill Ranch)

There is nothing in the proposed permit that would make it illegal for residents
to hose down sidewalks and driveways provided that adequate BMPs, such as
dry sweeping or the use of absorbents, has significantly reduced the load of
pollutants (for example oil and grease, sediment or masonry materials) carried
by the discharge.

The commenter disagrees with the statement in Section X, page 20, of the Fact
Sheet to the effect that “The true magnitude of the urban runoff problem is still
elusive and any reliable cost estimates for cleaning up urban runoff would be
premature.” The balancing required by CWA § 402 (p)(3)(B)(iii) and
California Water Code § 13241 (c¢) and (d) clearly require the Regional Board
to consider the “Cost of Storm Water Treatment got California Urbanized
Areas” study. (Burke 11/6)

In fact cost estimates for cleaning up urban runoff are premature. While the
references provided by Burke, Williams and Sorensen, LLP for the Cities of
Lake Forest, Los Alamitos and Stanton only address one possible solution,
advanced treatment in Publicly Owned Treatment Works (POTWs) designed
specifically for the treatment of storm water. However, the municipal storm
water program is designed to achieve compliance through an iterative process
of improvements in public education, source control BMPs, regional treatment
solutions (constructed wetlands), and diversion of specific low flows, rather
than the construction of massive treatment plants.
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166. Comment -

The commenter is concerned about the “lack of information which is provided
to the Association to allow compliance with the Order.” (Feldsott)

Response - Section XIII of the Tentative Order details the permittee’s responsibilities for

167. Comment -

increased public education programming. Various elements of required
programs are to be developed and implemented by set deadline dates. Through
these designated programs, the permittee will reach and educate the public and
business communities to a level of comprehension, that all will be able to
understand and comply with the water quality goals implied by the Tentative
Order.

The commenter claims changes to Section 1V, Receiving Water Limitations,
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171. Comment -

Response -

172. Comment -

Response —

173. Comment -

Response -

174. Comment -

Response —

175. Comment -

Section IX, Municipal Inspections of Industrial Facilities: this draft deletes
minimum inspection requirements and conditions the applicability of the
requirement by connecting the provision to the issuance of permits by the local
government, (NRDC 11/14)

While the requirement that a minimum of 30% of industrial sites be designated
high or medium priority has been deleted, the prioritization factors remain and
Regional Board staff will closely monitor the prioritization and inspection of
industrial facilities by the permittees. As to the conditions of the applicability
of the prioritization/inspection requirements, the limitation to sites with
business licenses or other local authorizations is only an initial condition. By
July 1, 2005, the remainder of industrial sites within the permittees jurisdiction
must be identified, prioritized and inspected.

Section X, Municipal Inspections of Commercial Facilities: all prioritization
requirements have been removed. (NRDC 11/14)

While there are no minimum number or percentage of commercial entities that
must be designated high or medium priority, there are prioritization factors
such as type and magnitude of operation and history of unauthorized non-storm
water discharges, that will allow Regional Board staff to closely monitor the
prioritization and inspection of commercial facilities by the permittees.

Most of Section XI has been deleted. In what sense is this deletion consistent
with the MEP standard and need to address known sources of pollutants in the
County? (NRDC 11/14)

The deletion of requirements on sewage spills and infiltration of sanitary sewer
line leakage into the MS4 from this permit is being done in conjunction with
the implementation of requirements to cover these issues in Sanitary Sewer
Overflow (SSO) General Waste Discharge Requirements to be issued to the
sanitation districts in the Region.

Section XII: This section suggests, but does not require, that water quality
problems be considered during the CEQA process (using the word, “should”).
(NRDC 11/14)

Subsection XII.A.3, New Development (Including Significant Re-
Development), has been modified to require the review of permittee planning
procedures and CEQA document preparation processes to insure that the urban
runoff-related issues are properly considered and addressed (a list of 6 potential
impacts are listed in the permit). Then based on the results of that review, the
planning procedures and CEQA document preparation process should be
revised as necessary. Finally, a report that includes the findings of the review
and the actions taken is to be submitted to the Regional Board.

Section XII (B) (SUSMP): Retail Gasoline Outlets have been removed as a
primary category notwithstanding information developed by the Los Angeles
Regional Board regarding pollutants that flow from so-called RGOs. This is
not consistent with MEP. (NRDC 11/14)
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Response — It is understood that the Los Angeles Regional Board (in conjunction with the

176. Comment -

Response -

177. Comment -

Response -

178. Comment -

Response -

San Diego Regional Board) released a document on June 29, 2001 to support
the inclusion of Retail Gasoline Outlets (RGOs) as one of the SUSMP New
Development/Significant Re-Development categories. It is suggested by the
commenter that non-inclusion of RGOs as a SUSMP or WQMP category
would be in conflict with the MEP standard. First, this order is in conformance
with the State Board precedential orders concerning RGOs. Second, it is not
clear how the selection of a SUSMP category by one or more permitting
agency would require that all future permits include that specific category to
meet MEP. The definition of MEP is not simply selecting the most stringent
program from every existing permit and combining them into one permit and
calling it the MEP standard that must be met by all other municipalities.

Throughout the permit, well over a dozen changes to deadlines have been
made, most often relaxing these requirements. This is not consistent with the
MEP standard. (NRDC 11/14, Richard Horner 11/15)

We absolutely disagree with this comment. The deadlines in the November 5th
draft were developed in consideration of budget cycles and the very demanding
requirements of the draft order. We suppose that it would be strictly possible
to implement shorter deadlines, but certainly the new deadlines, while still very
tough to meet, will allow for a more reasoned and “practicable”
implementation approach.

There is no mandate to mimic any aspect of pre-development hydrology.
Redevelopment is not defined. There is only vague provision to “...ensure
proper maintenance...” of storm water facilities. (Richard Horner 11/15)

Commenter is correct that there is no “mandate to mimic ... pre-development
hydrology. However, Section XII.A.4, New Development (Including
Significant Re-Development) requires that permittees shall review their
General Plan and related documents to insure that policies, such as, minimizing
changes in hydrology and ensuring that post-development runoff rates and
velocities from a site have no significant adverse impact on downstream
erosion and stream habitat. Further, in Section XII.B.2, Water Quality
Management Plan (WQMP) For Urban Runoff (For New Development/
Significant Redevelopment, it states that the goal of the WQMP is to develop
and implement practicable programs and policies to minimize the effects of
urbanization on site hydrology and urban runoff flow rates or velocities.

The permit is vague in regards to existing residential areas dealing only very
briefly with maintaining existing litter collection and reporting and little else.
(Richard Horner 11/15)

While there isn’t a specific section devoted strictly to existing residential areas,
there are requirements in Sections V1.6, VIII, X and primarily in XIII (Public
Education). In this connection as with many similar comments, we also note
that the Permit requires such steps as may be necessary to meet the MEP
standard.



Orange County’s MS4 Permit Page 49 of 53 January 18, 2002
Comments and Responses

179. Comment -

Response -

180. Comment -

Response -

181. Comment -

Response -

182. Comment -

Response -

183. Comment -

Response -

There are no standards for “model maintenance procedures.” and the language
does not specify that this maintenance necessarily means cleaning out
accumulated material in drain inlets, catch basins, and other portions of
drainage systems. (Richard Horner 11/15)

The adequacy of the proposed “model maintenance procedures” will be
evaluated by Regional Board staff. As to cleaning of catch basins and drainage
facilities, Sections XIV.3 and XIV.6 have been modified to include cleaning.

The permit only specifies that permittees must get the necessary legal authority
to prohibit sewage discharges to storm sewers by 7/1/03. (Richard Horner
11/15)

Permittees are already required to have the necessary legal authority to prohibit
sewage discharges to the storm sewers. What Section VI1.6.a is requiring, is a
report on the effectiveness of these ordinances in prohibiting these illicit
discharges.

The Los Angeles County Permit’s BMPs specify care in performing routine
maintenance on managing wastes, street sweeping, etc. The permit virtually
ignores this infrastructure element, widespread in scope and an important
pollutant source, calling only for development of “model maintenance
procedures.” (Richard Horner 11/15)

It is understood that the proposed permit is not highly prescriptive in the area
of municipal activities. As noted by the commenter, the permittees have
committed to the development and implementation of model maintenance
procedures at the beginning of this permit cycle. The adequacy of the proposed
“model maintenance procedures” will be evaluated by Regional Board staff.
Also, as noted, the permit has been clarified; it requires the implementation of
additional actions if any are needed to meet the MEP standard.

There is no explicit mention of maintenance yards and self-audits appear to be
the predicate of the program. (Richard Horner 11/15)

Maintenance yards are included in the permittees ‘self-audit’ or Environmental
Performance Reporting. As noted previously, model maintenance procedures
will be developed and implemented at the beginning of this permit cycle. The
adequacy of the proposed “model maintenance procedures” will be evaluated
by Regional Board staff at the time of development and through Regional
Board inspections of permittee facilities.

Public education goals are weak and vague, and outreach methods are
described in a fashion too general to set a direction. (Richard Horner 11/15)

Finding #28 which reads ... a successful storm water management plan should
include the participation and cooperation of the public, businesses, the
permittees and the regulators. The DAMP has a strong emphasis on public
education. This finding includes the existing DAMP as an integral part of the
permittee’s public education program. Additionally, Section XIII of the
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184. Comment -

Response -

185. Comment -

Response -

186. Comment -

Response -

Tentative Order illustrates specific management and implementation goals with
corresponding deadline dates for each goal to be reached. See also our
response to comment 181.

Imposing more inspections on an existing project is neither warranted nor
practical. It is strongly recommended that the requirement for this inventory be
limited to sites for which a Building or Grading permit has been issued after
the effective date of the Draft Order. (Tustin 11/19)

The point of this provision in the Tentative Order is not to place an undue
burden on the contractor, but rather insure that the contractor is in compliance
with storm water regulations. The commenter states that “This will be a new
requirement the contractor is unaware of and it will take resources away from
other projects that need attention due to non-compliance.” The contractor
should be beyond the awareness stage of the learning curve and well into the
implementation stage of the BMP process. If the contractor is unaware of these
requirements, appropriate attention is well warranted to insure the contractor is
made aware of these new requirements as part of the compliance measure.

This provision in the Tentative Order is not designed to increase the number of
inspections. It is designed to increase water quality through compliance. If the
contractor is unaware of these new requirements as the commenter implied, the
imposing of more inspections on an existing project is therefore both warranted
and practical.

The commenter requests that the Regional Board incorporate the language
from the earlier orders into Section X VI or, alternatively, provide a linkage
within Sections I'V.3 and 4 so as to bring Section XVI within the scope of the
iterative process used for reviewing and revising BMPs. (County of Orange
11/19)

The TMDLs referenced in Section XVI, Sub-Watersheds and TMDL
Implementation, have had implementation plans established outside of the MS4
program and therefore are not subject to the “maximum extent practicable”
standard found in Sections IV.3 and 4, Receiving Water Limitations. Further,
while an iterative BMP process may be utilized to determine the most cost-
effective BMP combination necessary to meet the waste load allocations
presented in Section XVI, compliance with those allocations must be achieved
no later than the date identified in Section XVI.

Section VI.7.a-d, we do not agree that under the storm water program the
Permittees should be responsible for the inspection of grease traps/interceptors
(Section VI.7.e). These devices are more appropriately inspected by the local
wastewater agency. (County of Orange 11/19)

This letter apparently notes a change for the County from their October 19,
2001 letter where they recommended allowing the County and cities to
designate the appropriate jurisdictional entity to perform the inspections.

Language in the Tentative Order is crafted to allow the permittees to provide a
program that protects the MS4 from contaminants produced by the restaurant
industry. Specific areas at these sites present potential threats to the water
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187. Comment -

Response -

188. Comment -

quality entering the MS4. These areas of targeted threats include, but may not
be limited to, those listed in Section VI. 7.a-d. It is therefore the responsibility
of the permittee to insure these areas are inspected accordingly.

It is understood that the County of Orange currently provides a countywide
restaurant inspection program through its Health Care agency. This agency
assesses compliance with specific Health Code requirements by conducting
inspections at each of these establishments on a routine basis. It is therefore
the position of the SARWQCB that each establishment’s storm water pollution
prevention measures could be observed, as an addendum item to the food
handlers’ inspection, at the same time the facility is inspected by the Health
Agency. The SARWQCB does not concur with the commenters opinion that
these areas should be the responsibility of the local wastewater agency. The
local wastewater agency has the responsibility of maintaining water quality
issues as they pertain to the sanitary sewer system, not the MS4.

The commenter recommends deleting the phrase “a more aggressive program,”
since this inappropriately assumes that the current or future program
modifications would be inadequate. (County of Orange 11/19)

The initial requirement in the proposed permit is based on a commitment made
by the permittees in the 2000 DAMP. That requirement of inspecting, cleaning
and maintaining 80% of catch basins on an annual basis appears to be a one-
size-fits-all approach. There are certainly catch basins in highly urbanized
areas and areas downstream of active construction sites that warrant a higher
frequency of cleaning than annually. As noted before, the Los Angeles County
draft MS4 permit requires permittees to prioritize catch basin locations and
clean high priority catch basins on a monthly basis during the wet season and
annual cleaning of all low priority catch basins. This approach is certainly
more ‘aggressive’ than an annual cleaning of only 80% of all catch basins.

The commenter would like further clarification on the intent, coverage, and
intended use of the monitoring program. (County of Orange 11/19)

Response — Intent

Intent, or, objectives, of the OC Monitoring Program is outlined in the
monitoring section of the MS4 permit and is basically no different than that
identified within the 1999 Final Monitoring Program. Taken along with
objectives from previous monitoring efforts within the county, the intent is
summarized as follows:

To assess the impact of storm water (and non-storm water) on attainment of
water quality objectives and beneficial uses of receiving waters: assess long-
term trends, identify pollutants of concern, and estimate pollutant loading to
receiving waters and from specific land uses; identify sources of excessive
contamination within Orange County; and address specific impacts to areas of
special concern (e.g., 303d listed waterbodies, estuaries, wetlands, areas of
special biological significance).

To identify and prohibit illicit discharges.
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To develop and support an effective municipal urban runoff and non-point
source control program, and to evaluate the effectiveness of existing municipal
storm water quality management programs.

It is anticipated that the most effective municipal storm water quality
management program will involve cooperation and integration with outside
research and monitoring efforts (e.g., SCCWRP, OC Health Care Agency,
etc.).

Coverage
In the draft permit, specific monitoring requirements were identified which

enlarge the overall scope of the existing program, and should enable a more
accurate assessment of biological integrity, community dynamics, and public
health impacts. These requirements are logical and justified, and are consistent
with requirements of neighboring coastal regions.

Intended Use

The intended use of monitoring data and assessments are implied within the
objectives. The program provides the means to evaluate the effectiveness of
the municipal storm water quality management program and best management
practices. Monitoring information may be used in decision-making processes.

In summary, an effective monitoring program is described in Monitoring
Southern California’s Coastal Waters (1990): “...the committee recommends
that a regional monitoring program be established that would address public
health impacts, natural resources and nearshore habitat trends, non-point source
and riverine contamination, and cumulative or area-wide impacts from all
contaminant sources.”

A regional program should involve participation by the public and scientific
communities at local, state and federal levels and should include built-in
mechanisms to communicate its conclusions to regulatory agencies and the
public... It should also include review mechanisms and allow easy alteration
or redirection of monitoring efforts, whenever justified by monitoring results or
other information. Anticipated benefits from a regional program would
include: greater cost efficiency through use of standardized sampling, analysis,
data management, and coordination of effort; ability to address specific
questions about environmental conditions and resources and to alter or redirect
monitoring efforts as needed; and more effective use of monitoring information
in decision making by ensuring better communication with and involvement by
the public and scientific community.

Implementing a regional program will require coordination among local, state,
and federal agencies and the integration of their regulatory, data and
management needs. Only through an integrated system-wide approach can
important environmental and human health objectives identified by society be
successfully attained: ensuring that it is safe to swim in the ocean and eat local
seafood, providing adequate protection for fisheries and other living resources,
and safeguarding the health of the ecosystem.
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189. Comment -

Response -

190. Comment -

Response -

Rather than prescribing detailed programs that may be redundant to other
treatment, we recommend that the Permittees be given the ability to develop,
and submit for RWQCB Executive Officer approval, comprehensive
management plans that effectively address the characteristics and needs of
these watersheds. (IRWD 11/19)

The permittees had such an opportunity with the submittal of the Report of
Waste Discharge (ROWD) in September 2000. At that time, the permittees
reviewed their MS4 program, designed an update to the Drainage Area
Management Plan (DAMP) and prepared their ROWD. These documents were
to identify the status of the program and make recommendations/commitments
to improve the program through the ‘iterative process’ identified in the
regulations. Had the permittees wanted to develop comprehensive
management plans for their individual watersheds, they were free to do so. As
noted, the MEP standard requires the implementation of plans to reduce storm
water pollution to the maximum extent practicable; watershed management
plans can be considered in the context of meeting this standard as we move
forward with program implementation.

There are concerns that some of the more prescriptive requirements such as the
inspection program, may mandate duplicative costs that will not result in
significant water quality improvements, especially where regional solutions are
being implemented. (IRWD 11/19)

An industrial/commercial/construction inspection program is a fundamental
part of most MS4 programs across the country and closely mimics the pre-
treatment inspection program conducted by sanitation districts. This is
particularly significant when one considers that even though sanitation district
discharges are treated, usually highly treated, prior to discharge, inspection of
facilities that contribute to that discharge is warranted. In the case of storm
water collection systems, even when ‘Natural Treatment Systems’ are
employed, without some control over the pollutant loads entering these
systems, discharges are likely to violate receiving water limits.



