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'IV.  FINDING OF COMPLIANCE

a. Adaptation of the Section 404 (b)(1) Guidelines to this Evaluation. No significant
adaptations of the guidelines were made relative to this evaluation.

b. Evaluation of Availability of Practicable Alternatives to the Proposed Discharge Site
Which Would Have Less Adverse Impact on the Aquatic Ecosystem. All practicable alternatives

for dredging/disposal were evaluated. The proposed project is the most cost effective and least
environmentally damaging.

c. Compliance with Applicable State Water Quality Standards: The proposed project
will comply with State water quality standards promulgated by the California Regional Water
Quality Control Board, Los Angeles Region.

d. Compliance with Applicable Toxic Effluent Standard or Prohibition Under Section
307 of the Clean Water Act: The proposed project will comply with Section 307 of the Clean
Water Act. No toxic materials/wastes are expected to be produced or introduced into the
environment by this project.

e. Compliance with the Endangered Species Act of 1973: As discussed in the attached
SEA, the Corps has determined the proposed project will not have an effect upon the continued
existence of any species Federally-listed as threatened or endangered. Formal consultation
pursuant to Section 7(c) of this act is not required for this project. The proposed project will
comply with the Endangered Species Act.

f. Compliance with Specified Protection Measures for Marine Sanctuaries Designated
by the Marine Protection, Research, and Sanctuaries Act of 1972: No sanctuaries as designated

by the Marine Protection, Research and Sanctuaries Act of 1972 will be affected by the proposed
project.

g. Evaluation of Extent of Degradation of the Waters of the United States; No
significant degradation of municipal or private water supplies, water quality parameters, special
aquatic sites, or marine resources will occur. The project will have a short-term effect upon the
benthos due to project-related turbidity and the burial of organisms.

h. Appropriate and Practicable Steps Taken to Minimize Potential Adverse Impacts of
the Discharge on the Aguatic Ecosystem: Specific envirorunental commitments are outlined in
the attached SEA. '

i. On the Basis of the Guidelines, the Proposed Disposal Site(s) for the Discharge of
Dredged or Fill Material is:

(1) Specified as complying with the requirements of these guidelines; or,
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" j. Contaminant Determination, ThefOllowing information has been considered in =
evaluating the biological availability of possible contaminants in dredged or fill material. (Check
only those appropriate.

" (1) Physical characteristics

............................................................................................ X
(2) Hydrography in relation to known or anticipated sources of contaminants............. X
(3) Results from previous testing of the material or similar material in the

vicinity of the proposed PrOJECt ..........ou.muereeeceeeccreeeeeeeeeeee oo, X

(4) Known, significant sources of contaminants (e.g. pesticides) from land
runoff or percolation

........................................................................................................

(5) Spill records for petroleum products or designated (Section 311 of the
CWA) hazardous substances

...........................................................................................

(6) Other public records of significant introduction of contaminants from
industries, municipalities, Or OthEr SOUICES ........c.evu.vieecerrcerereeeeeeeereessessoeeeeeosoooeeee oo
(7) Known existence of substantial material deposits of substances which

could be released in harmful quantities to the aquatic environment by man-

induced discharge activities

.............................................................................................

(8) Other SOUICES (SPECIEY) ..ceveviririrreiieiesiieeceis e eeeeeee et eeeee et e sae

Sediments proposed for ocean disposal underwent full Green Book (USACE and
USEPA, 1991) testing and were found to be suitable for disposal at the LA-3 Ocean Dredged
Material Disposal Site. Materials proposed for placement as fill within the waters of the United
States were tested and found to be compatible and suitable for unconfined disposal.

YES NO__ X

Impact: N/A X INSIGNIFICANT SIGNIFICANT

k. Effect on aquatic Ecosystem and Organism Determinations.

Plankton N/A _ X INSIGNIFICANT SIGNIFICANT
Benthos N/A __ X INSIGNIFICANT SIGNIFICANT
Nekton N/A _ X _INSIGNIFICANT SIGNIFICANT

Food Web N/A _ X INSIGNIFICANT SIGNIFICANT




SECTION 1 - PROJECT INTRODUCTION AND NEED

e e S = o £ A AT T A LM T AP VT g

1.1  AUTHORIZED PROJECT

Previously Prepared Environmental Documents. The Water Resources Development Act of
2000 authorized the Upper Newport Bay Ecosystem Restoration Project. Bri gadier General
Robert H. Griffin, Director of Civil Works, signed the project Record of Decision (ROD) on
September 24, 2001 (Appendix A). The purpose of the Upper Newport Bay Ecosystem
Restoration Project is to develop a long-term management plan to control sediment deposition in
the Upper Bay to preserve the health of Upper Newport Bay’s habitats (Figure 1 & 2).

This Supplemental Environmental Assessment (SEA) has been prepared to document design
refinements; and is also intended to serve as a Consistency Determination (CD) as required by
the Federal Coastal Zone Management Act of 1972 (CZMA). As such, this SEA contains

additional information on project impact assessment requested by the California Coastal
Commission.

Design Refinements. Design refinements assessed in this SEA include:

I. The unit I basin side slopes were steepened to reduce the loss of mudflat habitat.

2. The unit II basin was reduced in size to reduce the loss of mudflat habitat.

3. A newly created mudflat was added at 23rd Street to offset loss of mudflat habitat in the
two basins. !

4. A second newly created mudflat was added to the Bullnose West area to offset loss of
mudflat habitat in the two basins, replacing the prior Bullnose design.

5. Design for the removal of previously dredged materials from Shellmaker Island to restore
wetlands functions was modified to avoid salt marsh bird's beak (Cordylanthus maritimus
maritimus) a federal and state-listed endangered plant species.

6. Provisions were detailed to provide access to Hot Dog Island for California Department
of Fish and Game maintenance activities including provisions for keeping the island
isolated from people and their pets.

7. Provisions were detailed to provide access to the new California least tern-nesting island
for California Department of Fish and Game maintenance activities including provisions
for keeping the island isolated from people and their pets.

8. The Shellmaker Island dendritic channel was deleted from the project to prevent potential
impact to sensitive plant and animal species occurring in the nearby salt marsh.

9. New design for the California least tern nesting island with removal of all underlying
material to project depth to provide disposal site for excavated material.

10. Scour protection feature were added to mouth of San Diego Creek.

11. Restoration of the side channel for Shellmaker Island will not include the southern
portion of the channel that is already subtidal. This reduces the amount of dredging
required and avoids impacts to salt marsh bird’s beak located adjacent to this section of
the channel.

12. Restoration of wetlands in the Northstar Beach area was redesigned to provide optimal
area of intertidal mudflats, while avoiding existing structures.
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Dredging and construction of disposal sites would résult in the loss of the benthic =
community followed by recolonization of the exposed substrate and recovery with time. The
nature of the soft bottom substrate would vary by location within the harbor, but no major shift in
the overall benthic community is expected. No ling-term significant impacts are expected.

f. Other Effects.

Impact: N/A X _INSIGNIFICANT SIGNIFICANT

g. Actions Taken to Minimize Impacts.

Needed: YES X NO

If needed, Taken: YES NO

h. Effect on Water Circulation, Fluctuation, and Salinity Determinations:

(1) Water. The following potential impacts were considered:

Salinity _ N/A X INSIGNIFICANT _ SIGNIFICANT
Water Chemistry —N/A _ X INSIGNIFICANT _ SIGNIFICANT
Clarity ‘ __N/A _ X INSIGNIFICANT ____ SIGNIFICANT
Odor _ N/A __ X INSIGNIFICANT _ SIGNIFICANT
Taste X N/A INSIGNIFICANT _ SIGNIFICANT
Dissolved gas levels N/A __X INSIGNIFICANT _ SIGNIFICANT
Nutrients N/A _ X INSIGNIFICANT _ SIGNIFICANT
Eutrophication N/A _ X INSIGNIFICANT __ SIGNIFICANT
Others _ X N/A __ INSIGNIFICANT __ SIGNIFICANT

The proposed project modifications are not expected to significantly effect water
circulation, fluctuation, and/or salinity.

(2) Current Patterns and Circulation. The potential of discharge on the following
conditions were evaluated:

Current Pattern and Flow  ___ N/A _ X INSIGNIFICANT __ SIGNIFICANT
Velocity _ N/A _ X INSIGNIFICANT _ SIGNIFICANT
Stratification ____N/A _ X INSIGNIFICANT ____ SIGNIFICANT
Hydrology Regime N/A _ X INSIGNIFICANT ___ SIGNIFICANT

Creation of additional intertidal mudflats is expected to improve tidal flushing and
circulation. Stratification following rain events is expected to continue, but is expected to be of
shorter duration due to the increased tidal flushing and circulation expected,



_ These two measures result in a decrease in the loss of intertidal mudflat and 2 decrease in the
' gain of subtidal, open water. '

1.3.3 23" Street mudﬂat.

The 23" Street area is an area of historic dredge material disposal. This area will be excavated in
order to provide an additional two hectares (five acres) of intertidal mudflat to offset losses
(Figures 6 & 7). Construction inciudes dredging of a scow channel (Figures 6 & 8) to allow
barges to load and haul excavated material to the disposal sites. Nearshore compatible,
excavated materials will be disposed in the nearshore to serve as nourishment for the adjacent
beaches and materials uncompatible for nearshore disposal will be disposed in-bay under the
California least tern nesting island (New Least Tern Island).

1.3.4 Bullnose West mudflat.

There is an area in the Bullnose known as Bullnose West that is currently unvegetated sait panne
{Figures 9 & 10). This area will be excavated to create approximately 1.7 hectares (4.2 acres) of
intertidal mudflat to offset losses. Excavated material will be used to build the New Least Tern
Island.

This feature replaces the prior feature designed at the Bullnose point. Upon further investigation,
it was discovered that very little mudflat could be created at the Bullnose point area. Only a
small strip of mudflat would be created after excavation of a large amount of resistant material.
The geometry of the site made the site impractical for mudfiat creation.

1.3.5 Shellmaker Island salt marsh bird’s beak avoidance.

Portions of Shellmaker Island are actually old dredge material discharge. It was proposed in the
Feasibility Study to remove some of this material and return portions of Shellmaker Island to
intertidal mudflat habitat. During the design phase, the Corps conducted a survey of Upper
Newport Bay to document and map occurrences of the federally endangered plant species the salt
marsh bird’s beak (Cordylanthus maritimus). Bird’s beak was located within the area on
Shellmaker Island to be excavated to create intertidal mudflat.

The excavation area was redesigned (Figures 11 & 12) to avoid all impacts to existing
populations while maximizing the original acreage of intertidal mudflat created.

1.3.6 Hot Dog Island maintenance access.

The EIS describes the construction of the access for maintenance purposes of a channel with a 6
m bottom width at —1.0 m MLLW depth and 1V:3H side slopes, constructed at the southern tip
of the island. The CDF&G field supervisor for the Upper Newport Bay Wildlife Sanctuary has
requested that a different kind of access crossing be built to the existing California least tern
island known as the Hot Dog Island. This access crossing will allow the field supervisor to cross
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- THE EVALUATION OF THE EFFECTS.
OF THE DISCHARGE OF DREDGED OR FILL MATERIAL
INTO THE WATERS OF THE UNITED STATES
IN SUPPORT OF THE SUPPLEMENTAL ENVIRONMENTAL ASSESSMENT FOR
THE PORT OF LOS ANGELES CHANNEL DEEPENING PROJECT
LOCATED IN
LOS ANGELES COUNTY, CALIFORNIA

I. INTRODUCTION. The following evaluation is provided in accordance with Section
404(b)(1) of the Federal Water Pollution Control Act Amendments of 1972 (Public Law 92-500)
as amended by the Clean Water Act of 1977 (Public Law 95-217). Its intent is to succinctly state
and evaluate information regarding the effects of discharge of dredged or fill material into the
waters of the U.S. As such, it is not meant to stand-alone and relies heavily upon information
provided in the environmental document to which it is attached. Citation in brackets [] refer to

expanded discussion found in the Supplemental Environmental Assessment (SEA), to which the
reader should refer for details.

II. PROJECT DESCRIPTION. [1]

a. Location. Upper Newport;Bay within Newport Bay. The project area is located in
Orange County, California (see Figure 1 in the attached SEA).

b. General Description. [1.2] The purpose of the Upper Newport Bay Ecosystem Restoration
Project is to develop a long-term management plan to control sediment deposition in the Upper
Bay to preserve the health of Upper Newport Bay’s habitats.

c. Authority and Purpose. [1.1] This evaluation has been prepared pursuant to Section
404(b)(1) of the Clean Water Act of 1977 (38 USC 1344) which applies to the discharge of
dredged or fill materials into waters of the United States. Disposal of fill materials to create the
New Least Tern Island is considered to be a beneficial use of the fill materials, helping create a
nesting habitat for the endangered species, the California least tern.

d. General Description of Dredged or Fill Material. [3.2] Fill material will be placed
into two areas. Materials excavated from the 23™ Street and Bullnose West areas will be used to
construct the bulk of the New Least Tern Island. Coarse sand will be taken from materials
excavated at Shellmaker Island or Northstar Beach to provide a clean sand cover for the New
Least Tern Island. Beach compatible materials from 231 Street, Northstar Beach, and
Shellmaker Island will be placed in the nearshore zone off Newport Beach. All of these
materials are clean, uncontaminated materials suitable for unconfined ocean disposal.




1.3.10 San Diego Creek scour protection feature.
A scour protection feature was added to mouth of San Diego Creek.

1.3.11 Shellmaker Island side channel design.

Salt marsh bird’s beak also occurs within the dredge footprint for the side channel at Shellmaker
Island. ‘The side channel will therefore not be dredged in the vicinity of the bird’s beak located
within the channel footprint. The side channel in this section, according to CDFG&G field
personnel, is deep and wide enough to function without further enhancement. The channel from

Stations 0-040 to Station 0-700 will not be dredged; dredging will be limited to Stations0-700 to
1-260 (Figure 15).

1.3.12 Northstar Beach restoration area design modification.

Restoration of wetlands in the Northstar Beach area was redesigned (Figures 16 & 17) to
maximize the area of intertidal mudflats, while avoiding existing structures.

14 PURPOSE

The primary purpose of the proposed revisions is to meet the HEG requirements of no net loss or
gain of any habitat type of more than 10% (See Table 1). Secondary purposes are to reduce
dredging and subsequent disposal of harbor sediments, provide for the protection of endangered
species, provide for the disposal of excavated, non-beach disposal materials, and isolate sensitive
areas from public encroachment.

1.5 DETERMINATION OF CONSISTENCY

The Consistency Determination (CD), as required by the Federal Coastal Zone Management Act
of 1972 (CZMA), was conducted in two phases for this project. The first phase consisted of the
Environmental Impact Statement/Environmental Impact Report EIS/EIR (USACE AND POLA,
2000) required to administratively complete the SEIS to allow inclusion of the project in the
WRDA 2000. This SEA constitutes the second CD for this project.

As a Federal agency, the Los Angeles District of the Corps is responsible for ensuring project
compliance with the CZMA. Section 307 of the CZMA [Title 16, U.S. Code Section 1456(c}]
states that Federal Actions must be consistent with approved state coastal management programs
to the maximum extent practicable. The California Coastal Act is this state’s approved coastal
management program applicable to the Proposed Project. To document the degree of consistency
with the state program, the CZMA requires the preparation of a CD whenever a project could
directly or indirectly affect the coastal zone. This CD provides a description of the Proposed
Project, discusses the proposed project’s consistency, and where applicable, describes measures,
which when implemented, will result in project consistency with state policies to the maximum
extent practicable.






Table 1: Habitat Area by Type; Elevations and Elevation Ran

e in MLLW and MSL

MLLW MLLW MSL Elevation Existing [ Existing Project | Project | Gain/
(Meters) | (Feet) (Feet) Description | Habitat Area| Habitat o | Habitat | Habitat |Loss (%)
(Hectares) Area M Area | Area

Developed 29.1 71.8 1 29.1 71.8 0.0%
Areas

>+2.4 >+7.8 >+5.0 Uplands 25.8 63.9 3 21.7 53.5 -16.2%

+2.4 to +2 +7.8 to +6.8 +5.0 to +4.0 Salt Panne 2.8 7.0 1 0.6 1.4 -79.4%

>+2.4 >+7.8 >+5.0 Freshwater 7.1 17.6 1 7.1 17.6 0.0%
Marsh

+2.4to +2.1 +7.8 t0 +6.8 +5.0t0 +4.0 High Sait 4.0 9.9 1 4.0 9.8 -0.7%
~Marsh

+2.1to +1.8 +6.8 to +5.8 +4.0to +3.0 Middle Salt 62.1 153.5 1 62.1 153.4 -0.1%
Marsh

+1.8to +1.3 +5.8to +4.3 +3.0to +1.5 Low Salt 59.0 145.9 1 58.9 145.6 -0.2%
Marsh

+1.3t0-0.5 +4.31t0-1.5 +1.5t0-4.3 Intertidal 94.2 232.8 2 83.8 2072 | -11.0%

Mudflat
<-0.5 <-1.5 <-4.3 Open Water 84.7 209.4 1 101.8 | 251.5 20.1%
(Marine)
Total 369.0] 911.8 369.0] 911.8 0.0%
Notes:

1) Source is Final Report Upper Newport Bay Ecosystem Restoration Feasibility Study,September 2000, page 1-8, based upon a
2) Intertidal Mudflat area was recomputed during PED, using March 2002 Lidar, May 2002 Hydrographic survey, and 2001 City of

Newport Aerial Photographs.

3) Upland area is updated from Feasibility by adding 0.8 Ha from Northstar and 1.72 from 23rd




APPENDIX C

404(B)(1) ANALYSIS




The Corps has completed a Draft Supplemental Environmental Assessment which: 1) identifies
and discusses the problems and needs related to this action, 2) evaluates alternatives, and 3)
addresses the impacts of the proposed project and alternatives as part of the decision process.
The determination of consistency with the California Coastal Act is based on the analysis
performed for this SEA and the previous EIS/EIR (USACE AND POLA, 2000). This SEA was
prepared in compliance with the Council on Environmental Quality (CEQ) Regulations (40
C.F.R. 1500-1508) and the procedural provisions of Section 102(2) (c) of the Nattonal
Environmental Policy Act (NEPA) of 1969, 42 U.S.C. 4321, as amended. The NEPA was used
as a measure for assessing the magnitude of project impacts.

The Corps has carefully evaluated this proposed Federal Action in accordance with NEPA and
the CZMA. A determination of consistency with the relevant policies of the California Coastal
Act for the Proposed Project has been formulated based on the following items:

» An analysis of project construction and the potential for direct adverse impacts to the
resources of the coastal zone;

e The formulation and implementation of proposed mitigation measures to offset project
impacts; and

¢ The policies of the State of California related to the Proposed Project as outlined in the
findings and declarations of the California Coastal Act of 1976, as amended.

This coastal consistency determination declares that the actions that comprise the Proposed
Project (Recommended Plan) are activities that are consistent to the maximum extent practicable
with the approved State management program, as specified in the Coastal Zone Management Act
of 1972, as amended, Section 307(c)(1). The Corps has determined this project is consistent to
the maximum extent practicable with the California Coastal Act of 1976, Chapter 3, Coastal
Resources Planning and Management Policies as amended February 1982, for the reasons stated
above and in this determination.

1.6 RELATIONSHIP TO ENVIRONMENTAL PROTECTION STATUTES, PLANS,
AND OTHER REQUIREMENTS

The USACE is required to comply with all pertinent federal policies; project compliance is
discussed in detail in Section 4.1 and summarized in Table 2.






Table 2
Summary of Environmental Compliance

Statute

Status of Compliance

National Environmental Policy Act (NEPA) of 1969, 42 U.5.C., as amended

Council on Environmenta! Quality (CEQ) Regulations for Implementing the Procedural
Provisions of the NEPA (40 CFR 1500-1508) dated July 1986

The SEA will be completed and submitted for public review. Upon review of the Final
SEA, the District Engineer will issue a FONSI or require preparation of an EIS and a
ROD will be issued for this project.

Clean Air Act, 42 U.S.C. 740B

A permit to construct will be obtained by contractor, if necessary.

Clean Water Act, 33 U.S.C. 1344

Rivers and Harbors Act of 1899, 33 U.8.C. 403

A section 404(b)(1) analysis was prepared for this project and is included in this Draft
SEA as Appendix C. A Section 401 certification or waiver will be obtained for the
authorized project.

National Oceanic and Atmospheric Administration Federal Consistency Regulation (15
CFR 930)

Coastal Zone Management Act of 1972, 16 U.S.C. 1451 et seq

California Coastal Act of 1976

This document is intended to serve as a Consistency Determination. Concurrence by
the California Coastal Commission will be obtained.

Joint Regulations (U.S. Fish and Wildlife Service and National Marine Fisheries
Service) Endangered Species Committee Regulations, S0 CFR 402 Interagency

Cooperation

Endangered Species Act of 1973, 16 U.S.C. 1531, as amended

Fish and Wildlife Coordination Act, 16 U.S.C. 661-666¢

Migratory Bird Treaty Act, 16 U.S.C. 703-711

Marine Protection, Research, and Sanctuaries Act of 1972, as amended, 33 1U.S.C. 1413

Marine Mammal Protection Act, 16 U.S.C. 1361 et seq

An analysis of potential effects has been conducted and coordination efforts are
underway with the U. S. Fish and Wildlife Service and the National Marine Fisheries

Service.

The USACE has determined that formal coordination pursuant to the Endangered
Species Act is not required for this SEA. A Biological Assessment was prepared for the
EIS/EIR with a finding of no adverse impact that was concurred with by the USFWS.,

National Historic Preservation Act, 16 U.S.C. 470 and 36 CFR 800: Protection of
Historic Properties

Executive Order 11593: Protection and Enhancement of the Cultural Environment, May
13, 1971

Per 36 CFR 800.3(a)(1), the proposed project has no potential to cause effects, and
therefore the agency official has no further obligations under Section 106 of the Act.




California Department of Boating & Waterways
2000 Evergreen Street, Suite 100
Sacramento, CA 94615-3888

The Resources Agency of California
1416 Ninth Street
Sacramento, CA 95814

State Clearing House
1400 Tenth Street, Room 121
Sacramento, CA 95814

State of California Department of Transportation
120 S. Spring Street
Los Angeles, CA 90012

Peter Douglas

California Coastal Commission
ATTN: Mr. Larry Simon

45 Fremont Street, Suite 2000
San Francisco, CA 94105
John Hanlon

U.S. Fish & Wildlife Service
ATTN: Mr. Jack Fancher

2730 Loker Avenue West
Carlsbad, CA 92008

Regional Water Quality Control Board, Santa Ana

Region
3737 Main Street, Suite 500
Riverside, CA 92501-3339

U.S Coast Guard

Marine Safety Office Group

1001 South Seaside Avenue, #20
San Pedro, CA 90731-7350

Susan Brodeur

County of Orange

300 North Flower Street
Santa Ana, CA 92702-4048

Office of Planning and Research

1400 Tenth Street

Sacramento, CA 95814

South Coast Air Quality Management District

21865 E. Copley Drive
Diamond Bar, CA 91765

State Lands Commission
100 Howe Avenue, #100S
Sacramento, CA 95852-8202

Knox Mellon

Office of Historic Preservation
P. O. Box 942896

Sacramento, CA 95814

Marilyn Fluharty

CA Dept of Fish & Game
4949 View Ridge Avenue
San Diego, CA 92123

Steven John

U.S. Environmental Protection Agency
P. O. Box 532711

Los Angeles, CA 90053-2325

Bob Hoffman

National Marine Fisheries Service
501 W. Ocean Blvd., Suite 4200
Long Beach, CA 92802

Tom Rossmiller

City of Newport Beach
Harbor Resources Division
829 Harbor Island Drive
Newport Beach, CA 92660



SECTION 2 - ALTERNATIVE ANALYSIS
2.1 ALTERNATIVE ANALYSIS

Project alternatives in this SEA are limited to the no-project alternative and the proposed project.
The design modifications were determined by the Corps to meet commitments to the HEG and
then discussed and revised with members of the HEG in meetings conducted during the
Preliminary Engineering Design (PED) phase of the project. Alternative design modifications
were eliminated in the course of these coordination meetings as discussed in section 2.1.1 below.

2.1.1 Alternatives Considered to be Infeasible

Reduction in size of either or both of the unit basins to reduce mudflat losses on the periphery of
the basins along with an increase in depth to maintain sediment storage volume alternative was
eliminated because it would have resulted in unstable side slopes in the resulting basins and the
potential for creating anoxic sinks within the basins.

Remove sediments from the Big Canyon area to restore tidal flows to this freshwater riparian
area alternative was eliminated because it would have resulted in the unmitigated loss of
freshwater riparian habitat and would not have provided sufficient acreage of intertidal mudfiats
to offset that loss.

Remove dirt from the original Bullnose area to create additional intertidal mudflats alternative
was eliminated for two reasons. First, it would have eliminated or endangered the existing trail.
Second, the volume of dirt required to be removed to return this area to intertidal mudflat
elevations was very high compared to the acreage of intertidal mudflat created that it was
infeasible from disposal and economic criteria. The geometry of the slopes required to go from
existing elevation down to intertidal mudflat elevations would have resulted in creation of an
extremely narrow strip of new intertidal mudflat created at great expense and with a large volume
of excavated dirt to be disposed of.

2.1.2 No Project Alternative
The no-project alternative is based on no modifications for the work to the existing Upper
Newport Bay Ecosystem Restoration Project. The recommended plan is the no-project
alternative for the purposes of this SEA.
2.1.3 Proposed Project
Design refinements assessed in this SEA include:
1. The unit II basin side slopes were steepened to reduce the loss of mudflat habitat.
2. The unit I basin was reduced in size to reduce the loss of mudflat habitat.

3. A newly created mudflat was added at 23rd Street to offset loss of mudflat habitat in the
two basins.
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APPENDIX B

MAILING LIST




the project. Those design modifications are the main focus of this SEA. All design
modifications were discussed with, and approved by, the HEG.

Additionally, the U.S. Army Corps of Engineers and California Coastal Commission agreed to a
two-part Consistency Determination (CD). Design details for project components were not
available at the initial CD hearing. The sediment sampling and testing program had also not been
accomplished. Those items are now available and are included in this SEA to complete the CD
process: This process has included sporadic coordination with Coastal Commission staff.
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RECORD OF DECISION |
Upper Newport Bay Ecosystem Restoration Project, California

I have reviewed the Feasibility Report and the Final Environmental Impact
Statement/Environmental Imepact Report (EIS/EIR) dated September 2000, addressing the need
for ecosystem restoration at Upper Newport Bay, California. Based on this review and the views
of other agencies and the public, I find the plan authorized by Congress in Section 101(b)(9) of
the Water Resources Development Act of 2000 (Public Law 106-541) to be environmentally
justified, technically feasible, in accordance with environmental statutes, and in the public

interest. Thus, I approve the Upper Newport Bay ecosystem restoration project for construction.
The authorized project provides for the following:

expanding and deepening the existing Unit I{ and Unit I/III in-bay sediment control
basins to -20 feet mean sea level (msl);

relocating an existing 4-acre least tern island (Skimmer Island) from the upper Unit /I
basin to the lower Unit II basin adjacent to the end of the western segment of the salt
dike; ’

deepening where necessary the existing access channel from the Unit I/I1] basin to the
Pacific Coast Highway Bridge to a depth of -14 feet msl;

maintaining mudflats in the northeast corner of the uppermost segment, and about 100
feet of mudflats would be retained around the shoreline perimeter of the deepened Unit 11
and Unit I/IIT basins to a maximum depth of -3 feet msl;

restoring tidal action to the area by dredging a trapezoidal channel with a 20-foot bottom
width, -5 foot msl depth, and 3:1 side slopes between the remaining least tern island in
the Unit I/III basin and the shore;

constructing access channels with 20-foot bottom widths, -5-foot msl depth, and 3:1 side
slopes along the eastern tip of the relocated tern island and along the southern tip of the

remaining tern island in the Unit I/III basin for maintenance of the least tern islands;

segmenting the western portion of the main dike from the mainland and using some of
that material to construct the new least tern island in the lower Unit I basin;

removing existing vegetation on the remaining tern island in the Unit I/I1] basin and
adding about 2-feet of new coarse-grained sand to restore prime habitat for least terns;

restoring about 10 acres of wetlands along Northstar Beach, Shellmaker Island, and a
section of the northwestern edge of the upper basin, at Bullnose point;

restoring side channels around New Island, Middie Island, and Shellmaker Island;

planting about 0.6 acres of eelgrass beds adjacent to the southwestern portion of
Shellmaker Island; and



Fill materials proposed to be excavated from Shellmaker Island, Northstar Beach, 23™ Street, and
Bullnose West areas have been found to be suitable for use as fill materials within the bay or for
placement in the nearshore zone outside Newport Beach. Shellmaker Island and Northstar
materials will be used to create a sand covering for the New Least Tern Island and for the
existing Hot Dog Island as preferred nesting habitat for the California least tern. Beach
compatible materials from 23" Street, Shellmaker Island, and Northstar will be placed in the
nearshore zone near Newport Beach. Non-beach compatible material from 23™ Street and
Bullnose West areas will be used to construct the New Least Tern Island.

All other geological impacts (i.e. seismicity, tsunamis, and liquefaction) will be similar to those
presented in the Final EIS/EIR (USACE, 2000).

Alternatives

No Project. This alternative would leave short-term impacts to sediments as previously
assessed. '

Proposed Project. Impacts to sediments would basically be the same as for the recommended
plan. No adverse impacts to sediments are thus anticipated. Total volume of materials excavated

or dredged is expected to increase by approximately 300,000 cubic meters from the proposed
project.

33  Oceanography and Water Quality

Sediments

The USACE has conducted a series of sampling and analyses programs to characterize these
sediments and to assess potential toxicity and bioaccumulation risk. Detailed results are
contained in Appendix D. These materials were evaluated under guidelines prepared for ocean
disposal using the Green Book (USACE and USEPA, 1991) for guidance.

Sediments were determined by the USACE to be suitable for disposal at the LA-3 Ocean
Dredged Material Disposal Site. USEPA has concurred with this determination.

Oceanography

Oceanographic conditions and impacts will be similar to those presented in the Final EIS/EIR
(USACE, 2000). Water quality and turbidity impacts will occur in the channels during
excavation and dredging. Turbidity impacts will be short term as the visible near-surface plume
will likely dissipate within a few hours after the operation ceases. As the tidal currents are
characterized as weak, turbidity plumes are expected to be local. As short-term water quality
impacts were predicted for the Final EIS/EIR (USACE, 2000), they are predicted to be similar
with the proposed modifications. Hence, all applicable water quality measures developed as a
part of the Final EIS/EIR (USACE, 2000) will be implemented to minimize potential impacts
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APPENDIX A

RECORD OF DECISION




the channel. California Department of Fish and Game and U.S. Fish and Wildlife Service
support these design modifications.

6. Restoration of wetlands in the Northstar Beach area was redesigned to provide optimal
area of intertidal mudflats, while avoiding existing structures. This area is currently
unvegetated uplands used occasionally by the adjacent rowing center for parking and

* special events. This design was also modified to avoid impacting the city’s nearby trash
containment boom.

Status and impacts to threatened and endangered species does not change as a result of project
modifications. Consultation with the U.S. Fish and Wildlife Service is therefore not required.

Essential Fish Habitat. In accordance with the 1996 amendments to the Magnuson-Stevens
Fishery Management and Conservation Act, an assessment of Essential Fish Habitat (EFH) has
been conducted for the proposed project. The project is located within an area designated as
EFH for two Fishery Management Plans (FMPs): Coastal Pelagics Plan and Pacific Groundfish
Management Plan. Many of the 86 species federally managed under these plans are known to
oceur in the area and could be affected by the proposed project.

The USACE has determined that the proposed project will not result in any significant, adverse
impacts to any species on the Fishery Management Plan or their habitat.

35 Ground Transportation

No Project. This alternative would leave ground transportation impacts as previously assessed
(USACE, 2000).

Proposed Project. The proposed modifications would have no effect on ground transportation.
3.6  Vessel Transporfation

No Project. This alternative would leave vessel transportation impacts as previously assessed
(USACE, 2000).

Proposed Project. The proposed modifications would have no effect on vessel transportation.
3.7 Land Use

No Project. This aiternative would leave land use impacts as previously assessed (USACE,
2000).

Proposed Project. The proposed modifications would have no effect on land use.
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SECTION 4 - ENVIRONMENTAL COMPLIANCE AND COMMITMENTS

41 COMPLIANCE

4.1.1 National Environmental Compliance Act of 1969 (Public Law (PL) 91-190);
National Environmental Policy Act (NEPA) of 1969 (42USC4321 et seq., PL 91-190);
Council on Environmental Quality Regulations for Implementing NEPA, 40 CFR
Parts 1500 to 1508; USACE Regulations for Implementing NEPA, 33 CFR Part 220.

The National Environmental Policy Act (NEPA) includes the improvement and coordination of
Federal plans to attain the widest range of beneficial uses of the environment and to achieve a

balance between population and resource use permitting high standards of living and a wide
sharing of life's amenities.

The NEPA was established to ensure that environmental consequences of Federal actions are
incorporated into Agency decision-making processes. It established a process whereby parties
most affected by impacts of a proposed action are identified and opinious solicited. The
proposed action and several alternatives were evaluated in relation to their environmental
impacts, and a tentative selection of the most appropriate alternative is made. A Draft
Environmental Impact Statement (DEIS) was developed that presented sufficient information to
evaluate the suitability of the proposed and alternative actions. A Notice of Availability,
announcing the DEIS can be obtained for comment, was published in the Federal Register. After
the DEIS comment period, comments were addressed, revisions were made, and it was published
as a Final EIS. The Final EIS for the Upper Newport Bay Ecosystem Restoration Project was
completed September 2000, and the ROD was signed on 24 September 2001 by Robert H.
Griffin, Director of Civil Works.

As the authorized project is being proposed for modifications, this SEA has been prepared to
address impacts and develop mitigation (if warranted) associated with proposed modifications.
Similar to the EIS process, the Draft SEA will be circulated for public review (the mailing list is
included as Appendix B) and appropriate resource agencies; environmental groups and other
interested parties provide comment on document adequacy. Comment responses will be
incorporated into the Final SEA and a Finding of No Significant Impact (FONSI) will be signed
by the USACE, District Engineer, if it is determined the project will not have a significant impact
upon the existing environment or the quality of the human environment. A draft FONSI is
included as Appendix E. Following, the Final SEA and FONSI will be made available and
distributed to the public. If it is determined the project will have a significant impact upon the
existing environment or the quality of the human environment, an SEIS will be required.

4.1.2 Clean Water Act Of 1972 (33 USC 1251 et seq.)
The Clean Water Act (CWA) was passed to restore and maintain chemical, physical, and
biological integrity of the Nation's waters. Specific sections of the Act control the discharge of

pollutants and wastes into aquatic and marine environments. The major section of the CWA that
applies to dredging activities is Section 401, which requires certification that the permitted

17



Jﬁmﬂr .#”u..

Wd 8¢ 170 ¥00Z/€0/90 UBP 90-8E |-AASLIPPASIEOSO00L |\

Figure 16 Northstar Plan View
38



81

© Ul pazaood pue ‘st KJIALOR A1} 9JenSUOWSp JSHUE SUOZ [E15202 oY) SunoajFe A[J0SIIP SanIALOR
3unzoddns 10 Sunonpuos KousSe [e13paj Aue (YINZD) 19V juswadeueiy suoy Jeiseo)) o) Japup)

(‘b3 13 951 D8N 91 4£85-26 1d) 9L6T JO IOV JAWIZRURIA] JUOZ [E)SE0) [

"$310ads pa)SI-A[[e19pa] 10110 10 UIa) Jseoy BIWIOJI[B)

Y} 13330 Aew soedw fenuajod J1 SUIULINGP 0) pambai aq [[im sasATeue joedur [euonippe
“03lo1d sty 107 pasodoid a1e suonesIIpOWw Joyjo Aue 3y “saroads paysiy A[jeispaj Aue Jo Q0US]SIXD
panunuos ay azipredoaf jou pjnom syoedurr uononysuod ‘01I2US0S UORONNSU0D pasodord oy
1ePUL] "VHS S pure (0007 ‘HOVS() MIH/SIH [EUL] 53 Ut PSqUosap Se pajustuaidu st jo0fosd
ot} J1 uone)msu0d [eunIof a1mbar 03 JoU paUILISIEP UsSQ IABY SUOEOYTPOW pasodoad oy,

"Joafoxd o) £q pasned oxe; [eyuspIoul SZRUIUIUI O] SOINSES

tusprud pue ojqeuoseal Aq parueduroooe oq Aew uorurdo Apredosf-uou v “Apredoaf proae fjim ey
‘Aure 31 ‘saAnjewIRNE JUApTId pUR S]qRUOSEAL sp1aoxd [jim AdusSe a01nosaz oy ‘panssi st uorurdo
Apredoafe 3] "JeiIqey eonuo Ayipous Io sarads Pa1a8uepua Jo 95USSTXS PSNURUO 31 azipredoaf
' 300f01d & 19y30yMm w0 woruido we opiaoxd Jey} s19139] Ul paurejuod are surpuy Ioy

'sa10ads parofuepus 1o pausjeany) uo jo0aford Y Jo syoadse [[e yo syordun fenusiod srenyeas
SN 9Y3 pue SM IS 93 ‘ss9001d Surured ay; Suum(g “uoneuawsyduwr 109foxd 03 oud SIAIN
U} 10/pue SM AS() 31 YIM PIONPUOd 3q saroads yons Jo uonssyord Surpredas uoneynsuoo
saumbal Joy 93 Jo £ uonoag ‘seroads ons o JEIIqRY [BOILD AUE JO UOHEOLIPOW SSISAPE 10
UONONISIP UL I[Nsal 10 $3109dS Yons Jo 90usjsixa panupuod szipredoa( pinom jey) suonoe [eiops,]
Juniqryoid £q sor0ads paisSuepus pue pausieany) s10010Xd (YSH) 10V sa10edg pasaSuepuy YL

('bas 33 T€ST DS 9T) €L6T Jo 10V sawadg pasoSuepuy €Iy

PuI aq Iim

sywawarmbai (1)(Q)pop pue [op suonoeg ‘suoneoyIpow pasodod o) Jof pejuswsdui aq s
103foxd pazuoyne ay3 jo yred e se padojoasp samseow Ayrjenb 1oyem pue j0ofoxd pazuoyine atp uy
PISSAsSE pue paqLIosap 950y} 0} Jejiwis aq [[is spoedut Ajienb Jopem sy (0 x1puaddy) joafoxd
pazuoyne ay) 10§ sisAfeuy (1)(q)y(y uonssg e paredaid sey pue UoNBIPINR)) 10 IoATe M AYENd)
TEM T0P UOR29S B UlB)qo [IIM AOVSN 24, |, seulapms (1)(qy0p uonoss sy jo uoneondde
pue ‘Suwreay arqnd 10y Aruniroddo ‘sonou aryqnd Surpnyout ‘sjuswiarinbai [ea] sanue)sqns
orqeorjdde Jre Suikdde £q [euajew (1 Jo 98paip jo $o8IeYISIP UMO §)1 SSZLIOWINE FOVSI} oY)
‘SaIAnOR UMO )1 0] syrutad ansst pue ssaooid 10u S0P HOVSN 341 y3noyry,, ‘sajels uonenIal
180 3o (B)['9£€ UON00S "9¢E Wed WD €€ T8 suone[ndal gOVS Ul 0o 108 st Loyjod sy,
s100fo1d umo 1oy o) waty Ajdde o} uoistoap Aorjod & epew seq FO VS oY ‘spuuad [eiops,]

10J suoyeotdde 0} A[uo ‘suue) umo nsyy Aq ‘Ajdde VM 2y Jo (1)(r0r pue 1o suonoag
ysnoyIy , UII0U0D JO SWAISAS009 o) dunoaye sanianoe 1810 Jo syoedu ajqeqod Jo/pue
UMOWD] 1M ToyeuIquiod ur 1o A[fenpiarpur Joyye joedwr asisape s[qejdssseun ue JARY JOU 1M
9BIBYOSIP ¥ Yons Jel} PoJeISUOWSp 3q Ued 3 SSO[UN “Wa)sAs000 ouenbe oy ojur padreyosip aq jou
PInOYS [eLajew ([ 0 pa3pap Jey) jdooaid a1 s1 sourapms osay) 0} [ejuswWEpUN, :Bummorjoy
SU) sageys saunaping (1 )(Q)p0f UOHISS JO 8 ["OET UOHOSS Y Medqng Wwo)sAsooe onenbe

U Ojul S[ELITEW [[Iy 10 paSpap Jo a8retosip 10] souraping saysijqe)ss gotym (1)(Qp0p uonoag
PUE ‘s1oeM S11S UIGLM SUCTIOE J0J SPIBpURS AN[eng) I10je a1e1S o3 M satjdutos yosfoxd



Wd 8§:9G:+0 #002/€0/90 uBpmein~ued jo (2) Adogyen ™

Figure 15 Shellmaker Island Side Channel
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manner, consistent with approved State’s Coastal Zone Management Program, to the maximum
extent practicable. Asno federal agency activities are categorically exempt from this
requirement, the USACE will obtain concurrence from the California Coastal Commission for
the necessary consistency determination. This SEA is intended to provide a Consistency
Determination and to transmit it to the California Coastal Commission for concurrence. We

therefore, request the California Coastal Commission’s concurrence with this Consistency
Determination.

The Corps has determined that the proposed project is consistent to the maximum extent
practicable with the provisions of the CZMA.

4.1.5 Clean Air Act of 1969 (42USC7401 et seq.); CAA Amendments of 1990 (PL101-549)

Alir quality regulations were first promulgated with the Clean Air Act (CAA). The CAA is
intended to protect the Nation's air quality by regulating emissions of air pollutants. The CAA is
applicable to permits and planning procedures related to dredged material disposal onshore and
within the territorial sea. Section 118 of the CAA requires that all Federal agencies engaged in
activities that might result in the discharge of air poilutants comply with state and local air
pollution control requirements. Section 176 of the CAA prohibits Federal agencies from
engaging in any activity that does not conform to an approved State Implementation Plan.

The CAA established the NAAQS and delegated enforcement of air pollution control to the
states. In California, the Air Resourcées Board (ARB) has been designated as the state agency
responsible for regulating air pollution sources at the state level. The ARB, in turn, has delegated
the responsibility of regulating mobile and stationary emission sources to local air pollution
control or management districts, which, for the proposed project, is the South Coast Air Quality
Management District (SCAQMD). The CAA states that all applicable Federal and state ambient
air quality standards must be maintained during the operation of any emission source. The CAA
also delegates to each state the authority to establish their own air quality rules and regulations.
State adopted rules and regulations must be at least as stringent as the mandated Federal
requirements. In states where the NAAQS are exceeded, the CAA requires preparation of a SIP
that identifies how the state will meet standards within timeframes mandated by the CAA
Amendments of 1990 (1990 CAA).

The 1990 CAA established new nonattainment classifications, new emission control
requirements, and new compliance dates for areas presently in nonattainment of the NAAQS,
based on the design day value. The design day value is the fourth highest pollutant concentration
recorded in a 3-year period. The requirements and compliance dates for reaching attainment are
based on the nonattainment classification.

One of the requirements established by the 1990 CAA was an emission reduction amount, which
is used to judge how progress toward attainment of the ozone standards is measured. The 1990
CAA requires areas in nonattainment of the NAAQS for ozone to reduce basin wide VOC
emissions by 15 percent for the first 6 years and by an average 3 percent per year thereafier until

19
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4.1.8 Magnuson-Stevens Fishery Management and Conservation Act, as amended.

This Draft SEA contains an Essential Fish Habitat (EFH) Assessment as required by the
Magnuson-Stevens Act. Although construction will occur within EFH, the USACE has
determined that the proposed project would not result in a significant, adverse impact. In
compliance with the coordination and consultation requirements of the Act, the Draft SEA will
be sent to the NMFS for their review and comment. The Final SEA will include a written
response to any comments and/or recommendations that may be received from the NMFS,

42 COMMITMENTS

All applicable project commitments developed as a part of the Final EIS/EIR (USACE, 2000)

will be implemented for the proposed project modifications. No additicnal project commitments
are required.

43 SUMMARY

The proposed modifications as outlined above have been designed and scheduled to avoid and/or
minimize probable effects on the environment. Where avoidance cannot be used and significant
impacts may result, mitigation measures have been designed to minimize impacts on resources.
It is determined the proposed modifications will not have a significant impact upon the existing
environment or the quality of the human environment, as documented in this SEA. As a result,
preparation of an EIS is not required..
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Figure 11 Shellmaker Island Mudflat Plan View
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