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STATE WATER RESOURCES CONTROL BOARD 

 
NOTICE OF MODIFICATIONS TO TEXT OF PROPOSED REGULATION 

 
 
Pursuant to the requirements of Government Code section 11346.8(c), and section 44 
of Title 1 of the California Code of Regulations, the State Water Resources Control 
Board (State Water Board) is providing notice of changes made to its proposed 
regulation – Title 23 of the California Code of Regulations, Section 2631.2.  The 
modifications are reflected in strikeout and underline format.   
 
If you have any comments regarding the proposed changes, the State Water Board will 
accept written comments between October 1, 2009 and October 15, 2009.  All written 
comments must be received by the State Water Board no later than 5:00 p.m. on 
October 15, 2009, and addressed to: 
 

Ms. Laura Fisher 
Division of Water Quality 
State Water Resources Control Board 
P.O. Box 2231 
Sacramento, CA 95812 
(916) 341-5870 

 
Comments may be submitted by e-mail to lfisher@waterboards.ca.gov or by fax to (916) 
341-5808. 
 
All written comments received by October 15, 2009, which pertain to the indicated 
changes will be reviewed and responded to by the State Water Board in the Final 
Statement of Reasons, pursuant to section 11346.9 of the Government Code.  Please 
limit your comments to the modifications to the originally-proposed text.   
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October 1, 2009 
 
Section  2631.2 – Biodiesel Blends – Variance from material compatibility 
certification requirements 
 
(a)  This section provides for a temporary variance from certain provisions of sections 
2631, 2631.1 and 2643, which will allow owners to store biodiesel blends up to 20 
percent biodiesel (B20) by volume in underground storage tanks before testing by an 
independent testing organization has been completed.   
 
(b)  Biodiesel means a fuel comprised of mono-alkyl esters of long chain fatty acids 
derived from vegetable oils or animal fats, designated B100, that meets the 
requirements of the American Society for Testing and Materials Standard Specification 
D-6751, and the registration requirements of the United States Environmental 
Protection Agency as a fuel and as a fuel additive under the Clean Air Act (42 U.S.C. 
Sec. 7401).   
 
(c)  Biodiesel blend means a fuel that contains one percent to 99.99 percent biodiesel 
blended with diesel fuel.   
 
(d)  For purposes of this section, where a biodiesel blend is designated BX, X 
represents the percentage of the fuel, by volume, that is biodiesel.  For example, B20 
means a biodiesel blend that contains 20 per cent, by volume, of biodiesel. 
 
(e)  For an underground storage tank storing biodiesel blends greater than B5 and up to 
and including B20, a variance from the approval requirements contained in section 
2631, subdivision (b) and section 2631.1, subdivision (b) shall be provided by the local 
agency if all of the following requirements are satisfied: 
 

(1) The underground storage tank meets the construction requirements contained in 
Health and Safety Code section 25291, subdivision (a), paragraphs (1) – (6), 
inclusive and subdivisions (b) – (i), inclusive, section 25290.1 or section 25290.2 

 
(2)  The underground storage tank and components are approved for the storage of 

petroleum diesel pursuant to section 2631, subdivision (b).   
 
(3)  The underground storage tank satisfies and the owner or operator complies with 

all other applicable requirements contained in Chapter 6.7 of the Health and 
Safety Code, the regulations adopted to implement that chapter, and operational 
requirements contained in a permit issued pursuant to Section 25284 of the 
Health and Safety Code.   

 
(4) The owner provides both of the following to the local agency: 

(A)  A Notice of Intent, signed by the owner, to store a biodiesel blend greater 
than B5 and up to and including B20 in the underground storage tank 
pursuant to the variance established in this section. 
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(B) An “Operating Permit Application – Tank Information” form contained in 
Title 27, Division 3, Subdivision 1, Chapter 6 that identifies the biodiesel 
blend accompanied by a written statement from the owner that the 
underground storage tank and components are compatible with the 
biodiesel blend stored or to be stored.  This statement shall be supported 
by documentation from the underground storage tank manufacturer, a 
nationally recognized biodiesel association, or a nationally-recognized 
research organization with applicable expertise.   

 
(5)  The owner maintains documentation verifying that each delivery of biodiesel blend 

meets the applicable ASTM specification.   
   
(f)  For an underground storage tank system storing biodiesel blends up to and including 
B20, a variance from the certification requirements of section 2643, subdivision (f) shall 
be provided by the local agency if all of the following requirements are satisfied:   
 
(1) The release detection method otherwise meets the requirements contained in 
section 2643 for the biodiesel blend stored. 
 
(2) The owner provides both of the following to the local agency: 
(A)  A Notice of Intent, signed by the owner, to utilize release detection method or 
equipment pursuant to the variance established in this section.    
(B) A written statement by the owner that the release detection method or equipment 
functions with the biodiesel blend stored or to be stored.  This statement shall be 
supported by documentation from the manufacturer of the release detection method or 
equipment.   
   
(3)  The underground storage tank meets the requirements contained in paragraphs (1) 
to (3), inclusive, of subdivision (e). 
 
(g)  The variance established in subdivision (e) shall become inoperative on the 
following date, whichever date is sooner: 

 
(1)  Ninety days after the date of any decision by the applicable certification 
organization that determines that the certification for underground storage tanks that 
contain the biodiesel blend stored are included in the standard petroleum diesel 
approval or that determines that materials or components of the underground 
storage tank for which the variance was obtained are not compatible with the 
biodiesel blend stored.   
 
(2)  Thirty-six (36) months from the effective date of this section.      
   

(h)  The variance contained in subdivision (f) shall become inoperative thirty-six (36) 
months from the effective date of this section.    
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(i)  If the variance established under subdivision (e) becomes inoperative pursuant to 
paragraph (2) of subdivision (g) or because the applicable certification organization 
determines that materials or components of the underground storage tank for which the 
variance was obtained are not compatible with the biodiesel blend stored, the owner 
shall empty the underground storage tank and the local agency shall inspect the 
underground storage tank pursuant to Health and Safety Code section 25288 before 
any other substance is stored.   



State Water Resources Control Board 
Division of Water Quality 

1001 I Street • Sacramento, California 95814 • (916) 341-5455 
Mailing Address: P.O. Box 100 • Sacramento, California • 95812-0100 

FAX (916) 341-5463 • http://www.waterboards.ca.gov 
   

 

California Environmental Protection Agency 
 

  Recycled Paper 

1

Linda S. Adams 
Secretary for 

Environmental Protection 
Arnold Schwarzenegger 

Governor 

 

 

October 20, 2009 
 
 
TO:   All persons who have filed a request with the State Water Resources Control Board 
 (State Water Board) for Notice of Regulatory Action 
 
NOTICE OF PROPOSED READOPTION OF EMERGENCY REGULATION 
 
Pursuant to Government Code Section 11346.1, subdivision (a)(2), notice is hereby 
given that the State Water Resources Control Board proposes to readopt, on an 
emergency basis, section 2631.2 of Chapter 16 of Title 23 of the California Code of 
Regulations.  This regulation provides an interim variance for underground storage tank 
systems storing certain biodiesel blends from third-party material compatibility testing 
and approval requirements.   
 
Government Code section 11346.1, subdivision (a)(2) requires that, at least five working 
days before submitting an emergency regulation to the Office of Administrative Law, the 
adopting agency provide a notice of the proposed emergency action to every person 
who has filed a request for notice of regulatory action with the agency.  After submission 
of the proposed emergency to the Office of Administrative Law, the Office of 
Administrative Law shall allow interested persons five calendar days to submit 
comments on the proposed emergency regulation as set forth in Government Code 
section 11349.6.  A copy of the text of the emergency regulation and the finding of 
emergency are enclosed.   
 
This is a notice of intent to readopt the emergency regulations as previously filed and to 
continue their current status during the completion of the rulemaking process.  
Documents related to this rulemaking can be accessed at:  
http://www.waterboards.ca.gov/ust/.   
 
If you have any questions, you may contact Laura Fisher at (916) 341-5870 or by e-mail 
at lfisher@waterboards.ca.gov.   
 
 



FINDING OF EMERGENCY 
 

The State Water Resources Control Board (State Water Board) finds that an 
emergency exists, which calls for immediate action to avoid serious harm to the 
public peace, health, safety or general welfare.   
 
This regulation, which was adopted by the State Water Board on May 5, 2009, as 
an emergency regulation, would authorize the storage of certain biodiesel blends 
in underground storage tanks (USTs) in California.  Using biodiesel in vehicles 
provides reductions of greenhouse gas (GHG) emissions, which pose a serious 
threat to public health and the environment.  Increased use of biodiesel can be 
immediately achieved if underground storage issues are resolved.  Reducing 
GHG emissions is necessary to avoid serious harm to health, safety and general 
welfare.  Failure to take immediate action to facilitate and expedite the use of 
biodiesel in California will delay reductions in GHG emissions.  Further, it could 
hinder the emergence of the biodiesel industry in California altogether.  This 
could lead to the limited availability of biodiesel in this state in the future, which 
will adversely affect the ability to reduce GHG emissions not only immediately, 
but in the foreseeable future.   
 
Background 
 
Biodiesel is a renewable fuel that can be manufactured from new and used 
vegetable oils, animal fat, and recycled restaurant grease.  While biodiesel’s 
physical properties are similar to those of petroleum diesel, using biodiesel 
reduces GHG emissions and other toxic air pollutants. (Exhibit 1.)  Biodiesel can 
be blended and used in many different concentrations, which include B100 (pure 
biodiesel), B20 (20% biodiesel, 80% petroleum diesel), B5 (5% biodiesel, 95% 
petroleum diesel).   
 
California statutes require that the primary containment of a UST be compatible 
with the stored substance (such as a fuel and/or fuel additive), and that the 
secondary containment is constructed to prevent structural weakening because 
of contact with any released substance.  Current State Water Board regulations 
require that a UST be approved by an independent testing organization, that the 
UST system be made of lined with materials that are compatible with the 
hazardous substances stored in the UST, and that the release detection method 
for the UST system be tested by an independent testing laboratory and be 
approved to function with the substance stored.  Underwriter’s Laboratory (UL) is 
the independent testing organization that has issued approvals for USTs that are 
used in California.   
 
The material compatibility testing and approval for biodiesel and biodiesel blends 
in USTs have not been completed and will likely not be completed for another 
two to three years.  On January 7, 2009, UL determined that biodiesel blends up 
to B5 fall within the certification for petroleum diesel.  (Exhibit 2.)  Thus, biodiesel 
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blends up to B5 can be stored in USTs under existing approvals, but biodiesel 
blends greater than B5 cannot.  Release detection methods have not been 
approved for functionality for biodiesel or any biodiesel blend, including B5.  
These testing and approval requirements have impeded and will continue to 
impede the use of biodiesel fuel, a low carbon fuel, in California.   
 
In 2007, Governor Schwarzenegger signed Executive Order S-01-07.  (Exhibit 3.)  
This executive order finds that GHG emissions pose a serious threat to the 
health of California’s citizens and the quality of the environment, that   
California’s transportation sector is the leading source of CHG emissions, and 
that alternative fuels can reduce CHG emissions.  The executive order directed, 
in addition to other things, that a statewide goal be established to reduce the 
carbon intensity of transportation fuels by at least 10 percent by 2020 and that a 
Low Carbon Fuel Standard for transportation fuels be established.   
 
On April 17, 2009, the United States Environmental Protection Agency (USEPA) 
concluded that greenhouse gases linked to climate change endanger public 
health and welfare.  (Exhibit 4.)  Technical bases for USEPA’s conclusion are 
contained in their technical support document.1   
 
The federal Energy Policy Act of 2005 (Energy Policy Act) contains alternative 
fuel vehicle (AFV) acquisition requirements for fleets that operate, lease, or 
control 50 or more light duty vehicles.  Fleets can satisfy some of the AFV 
acquisition requirements by purchasing and using B20.  (Exhibit 5.)   
 
 
Specific Facts Showing Existence of Emergency and the Need for 
Immediate Action 
 
In January of this year, UL determined that biodiesel blends up to B5 fall within 
the certification for petroleum diesel.  This means that biodiesel blends up to B5 
can be stored in USTs under existing approvals, but biodiesel blends greater 
than B5 cannot.  Testing and approval for USTs for the remaining biodiesel 
blends will take approximately two years from when materials are submitted.  
The estimated period for obtaining approval of release detection method is 12 
months from when the material is submitted.  The proposed regulation is 
necessary to allow for the immediate, lawful storage of biodiesel blends up to 
B20.   
 
As stated above, Governor Schwarzenegger’s Executive Order S-01-07 finds 
that GHG emissions pose a serious threat to the health of California’s citizens 
and the quality of the environment and that using alternative fuels can reduce 
GHG emissions.   On April 17, 2009, USEPA concluded that greenhouse gases 
linked to climate change endanger public health and welfare.  These conclusions 
are consistent with previous conclusions of the United Nations Intergovernmental 
                                                 
1 See http://epa.gov/climatechange/endangerment/dowloads/TSD_Endangerment.pdf.   
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Panel on Climate Change, which concluded that immediate action is necessary 
to avoid harm to the public heath and safety and general welfare from global 
climate change.2   
 
One way to reduce GHG emissions is to displace the use of traditional vehicle 
fuels and increase the use of alternative fuels, such as biodiesel.  In order to 
increase the use of biodiesel in California, proper storage of biodiesel must be 
resolved.  The most appropriate mechanism for storing biodiesel is USTs.  In 
some cases, biodiesel is stored in aboveground tanks.  This is not feasible in 
many cases, however, because of physical limitations at a site.  Also, many fire 
agencies view aboveground storage as a threat to human health and safety and 
will not allow the storage of flammable and combustible materials in aboveground 
tanks.   
 
Unless urgent action is taken to authorize the storage of these biodiesel blends in 
USTs, a large portion of California’s biodiesel industry may fail.  This would 
create a significant impediment to California’s overall effort to reduce GHG 
emissions.  At this juncture, it appears that biodiesel may be the only alternative 
fuel compatible with existing diesel systems that could be used immediately to 
displace the carbon content in conventional diesel and lower California GHG 
emissions immediately.  If the industry fails because a lack of distribution 
infrastructure, it could be several years before another alternative fuel becomes 
viable.  Immediate action is necessary to avoid the potentially serious harm 
associated with years of additional GCG emissions associated with conventional 
diesel. 
 
 
Facilitating the availability of B20 will also enable vehicle fleets in California to 
meet requirements under the Energy Policy Act.  Fleets can satisfy AFV 
acquisition requirements by purchasing and using B20.  If B20 is not widely 
available, then fleets will be required to purchase AFVs.  AFVs are flex-fuel 
vehicles that run off of either ethanol (E85) or gasoline.   
 
Specific Evidence of Need of Immediate Action 
 
1.  At the May 5, 2009 State Water Board meeting, Mr. Justin Malan, Executive 

Director of the California Association of Environmental Health Administrators,  
made the following comment regarding the urgent nature of the regulation.  
He stated that there is an urgent need to reduce our carbon footprint in 
California and the rest of the world.  He questioned, however, whether the 
face of the climate crisis would be changed in a year or two because of the 
ability to store biodiesel blends in USTs.  Importantly, Mr. Malan went on to 
state that he understands that without these regulations, that the emergence 
of the biodiesel industry would actually be thwarted if not stopped.   

                                                 
2 See, e.g., http://www.ipcc.ch/ipccreports/assessments-reports.htm. 
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2.  The California Biodiesel Alliance stated that the inability to lawfully store 

biodiesel in California USTs is “creating real harm to California’s nascent 
biodiesel industry, federally regulated fleets and the environment.  Urgent 
action is required to address these harmful impacts to California’s general 
welfare.  Without urgent action, a large portion of California’s biodiesel 
industry will fail, with the loss of a significant number of jobs and setting 
California environmental policy back years.”  (Letter from California Biodiesel 
Alliance dated April 30, 2009.)   
 

3.   At the May 5, 2009 State Water Board meeting, Randall Friedman provided 
comments on behalf of the United States Navy.  He stated that if B20 is not 
available, the only alternative under the Energy Policy Act is to purchase 
AFVs.  He further stated that since E85 is not readily available, that fleets like 
the Navy fleets will be forced to run AFVs on gasoline, which defeats the 
purpose of the Energy Policy Act.   

 
4. City and County of San Francisco, Department of Environment’s biodiesel 

program has enabled them to displace roughly 1.25 million gallons of diesel 
fuel per year, thereby reducing pollutants known to negatively impact public 
health.  (Letter from City and County of San Francisco Department of 
Environment, dated April 29, 2009.)   

 
5.  City of Stockton reports that 141 of its diesel engines are using B20 and the 

proposed regulation will allow them to continue its biodiesel fueling without 
fear of being shut down.  Biodiesel reduces exhaust emissions and 
particulates by more than 50 percent and sulfur up to 100 percent depending 
on the blend.  (Letter from City of Stockton dated April 30, 2009.)   
 

6. The City of Santa Monica has been using B20 biodiesel in all of its 87 
municipal diesel vehicles and equipment since 2005.  Its Big Blue Bus transit 
agency has also been using B20 biodiesel in about 100 buses for over two 
years.  (City of Santa Monica letter dated April 29, 2009.) 
 

7.  PG&E’s fleet consists of 8,200 fleet vehicles, with 3,335 being diesel.  PG&E 
hopes to be one of the pioneers in the use of biodiesel for its fleet.  (PG&E 
Letter dated April 30, 2009.)     

 
8. The City and County of San Francisco, Public Utilities Commission states that 

there are currently over 700 diesel vehicles operating successfully on B20 
fueling from multiple sites across the city and extending into the Sierra’s 
Hetch Hetchy.  These vehicles use roughly 12 million gallons of B20 annually.  
(City and County of San Francisco, Public Utilities Commission letter dated 
April 29, 2009.)  
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9. The City of Torrance states that it used B20 in all diesel-fueled vehicles 
owned by the City, with the exception of their transit fleet.  The non-transit 
diesel fleet consists of over 190 heavy-duty vehicles.  The proposed 
regulations will allow the City to resume its biodiesel fueling program, which 
will provide significant air quality improvements within their community 
through the reduction of harmful diesel particulate matter.  (City of Torrance 
letter dated April 30, 2009.)   
 

10. LC Biofuels LLC states that restricting the use of biodiesel blends to B5 has 
effectively cut the use of clean burning, renewable fuel by 75 percent  in many 
city fleets, such as San Francisco’s and utilities like PG&E, which typically 
use B20 in their fleet vehicles.  This has not only set back years of progress 
advancing the use of renewable fuels, but has increased emissions and 
particulate matter in these fleets by as much as 65 percent.  (LC Biofuels LLC 
e-mail dated April 30, 2009.)   

 
In each of the foregoing instances, each day in which conventional diesel is used 
in lieu of biodiesel is an additional day of conventional CHG emissions.  Those 
reduced emissions cannot be recovered if the regulation is delayed.  Each 
reduction in CHG emissions assists California in avoiding the serious harm to the 
public peace, health, safety or general welfare associated with global climate 
change. 
 
 
Need for Proposed Regulation to Effectuate Purpose of Statute 
 
California statutes require that the primary containment of a UST is compatible 
with the stored substance, such as a fuel and/or fuel additive.  See Health and 
Saf. Code, §§ 25290.1, subd. (c)(1), 25290.2, subd. (c)(1), 25291, subd. (a)(1).)  
Federal regulations require that USTs be designed and constructed in a manner 
to prevent releases due to structure failure, corrosion, or spills and overfills.  (40 
CFR 280.20.)  Federal regulations also require UST owners and operators to use 
USTs that are made of or lined with materials that are compatible with the 
substance stored.  (40 CFR 280.32.)   
 
California statutes require that UST systems be equipped with leak detection 
methods.  (See Health and Saf. Code, §§ 25290.1, subd. (d), 25290.2, subd. (d), 
25291, subds. (a)(6) and (b), 25292, subd (a).)  Federal regulations also impose 
release detection requirements for USTs.   (See 40 CFR, parts 280.40 through 
280.45.)     
 
To implement these requirements, existing State Water Board regulations require 
that:  
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a) The design and construction of UST and piping must be approved by an 
independent testing laboratory.  (Title 23, California Code of Regulations 
[23 CCR], § 2631.) 

 
b) An owner or operator must use system components made of, or lined with, 

materials that are compatible with the hazardous substances stored in the 
tank. (23 CCR 2631.1.) 

c) The components approved for the installation of a tank system, on and 
after July 1, 2004, must include a list of compatible products tested and 
the measured permeation rate of those products.  (23 CCR 2631.1) 

d) The leak detection equipment must be tested by an independent third 
party testing laboratory and function with the fuel stored.  (23 CCR 2643.) 

   
The statutes impose general performance standards requiring UST material 
compatibility and functionality of leak detection methods.  Existing State Water 
Board regulations prescribe how these standards must be demonstrated – 
testing and approval from independent organizations.  The proposed emergency 
regulation allows UST owners to demonstrate compliance with the statutory 
performance standards by means other than third-party testing and approval.  
The regulation is necessary to provide this alternative method of demonstrating 
UST compatibility and release detection functionality.  The proposed emergency 
regulation is narrow in that it allows a variance from specific testing and approval 
requirements that are the obstacle to the lawful storage of B20 in USTs in 
California.  Using an alternate method of demonstrating UST compatibility and 
leak detection functionality will remove the delay and allow for the immediate, 
lawful storage of biodiesel blends up to B20.  This, in turn, will result in 
expeditious reductions in GHG emissions and will increase the likelihood of 
securing and maintaining a permanent source of biodiesel for California in the 
future.   
 
Authority and Reference: 
Authority citations:  Sections 25299.3 and 25299.7, Health and Safety Code. 
Reference citations:   Sections 25281, 25286, 25290.1, 25290.2, 25291, and 
25404.1 Health and Safety Code. 
 
Informative Digest:   
 
Summary of Existing Laws and Regulations and Effect of Proposed Action.  
Chapter 6.7 of the Health and Safety Code requires that the primary containment 
of a UST be compatible with the stored substance, and that the secondary 
containment be constructed to prevent structural weakening as a result of contact 
with any released substance.  State Water Board promulgated regulations 
require that:  a) A UST be approved by an independent testing organization; b) 
An owner or operator use system components made of, or lined with, materials 
that are compatible with the hazardous substances stored in the UST, c)  The 
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components approved for the installation of a UST system, on and after July 1, 
2004, include a list of compatible products tested and the measured permeation 
rate of those products; and d)  The leak detection equipment be tested by an 
independent testing laboratory and be approved to function with the substance 
stored.  
 
With the exception of biodiesel blends up to 5 percent biodiesel (B5), USTs 
manufactured to date and in use in California have not received independent 
testing organization approvals for biodiesel or other biodiesel blends as required 
under the State Water Board regulations.  The estimated time period to obtain 
independent testing organization approval is two years from when the UST 
manufacturer submits the product to the testing organization.  Leak detection 
method approvals have not been obtained for biodiesel or any blend of biodiesel.  
The estimated time period for obtaining approval of a leak detection method is 12 
months from when the material is submitted.  The effect of the proposed 
emergency regulation is to allow for the storage of biodiesel blends up to and 
including B20 in USTs that have been approved for storing petroleum diesel if 
other certain criteria are satisfied.   
 
The proposed action does not differ substantially from existing comparable 
federal law. 
 
Policy Statement and Objectives.  The State of California and the USEPA have 
found that GHG emissions pose a threat to human health and welfare.  Using 
alternative fuels, including biodiesel blends, is imperative to reduce GHG 
emissions.  Testing and approval of USTs has not kept up with the introduction of 
and desire to use biodiesel blends in California.  The overall objective of this 
emergency regulation is to facilitate the use of biodiesel blends in California to 
combat GHG emissions.  The specific objective is to provide a variance from 
third-party testing and approval requirements so that biodiesel blends up to B20 
can be stored in USTs in a manner that does not create any significant risk of 
adverse impacts to water quality.   
 
Mandate on Local Agencies or School Districts 
 
The State Water Board has determined that the proposed regulations do not 
impose a mandate on local agencies or school districts.   
 
Fiscal Impact Estimates 
 
State Agencies:  The State Water Board has determined that the regulations will 
involve no additional costs or savings to any state agency.   
 
Reimbursable Cost to Local Agencies or School Districts:  The State Water 
Board has determined that the proposed regulations will not result in any 
additional cost or savings to any local agency or school district that is required to 
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be reimbursed under part 7 (commencing with section 17500) of division 4 of the 
Government Code.  
 
Other Non-discretionary Cost or Savings Imposed on Local Agencies:  The State 
Water Board has determined that there is no cost or savings imposed on local 
agencies as a result of the proposed regulations. 
 
Cost or Savings in Federal Funding to the State:  The State Water Board has 
determined that there is no cost or savings in federal funding to the state as a 
result of the proposed regulations.   
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REVISED 

 
NOTICE OF PUBLIC HEARING 

 
PROPOSED REGULATION THAT PROVIDES AN INTERIM VARIANCE FROM 
SPECIFIC INDEPENDENT TESTING AND APPROVAL REQUIREMENTS FOR 

UNDERGROUND STORAGE TANK (UST) SYSTEMS STORING CERTAIN 
BIODIESEL BLENDS 

 
NOTICE IS HEREBY GIVEN THAT the State Water Resources Control Board (State 
Water Board) will hold a public hearing to accept comments on a proposed regulation 
that provides an interim variance from specific testing and approval requirements for 
UST systems storing certain biodiesel blends.  The State Water Board may take final 
action at the conclusion of this hearing or may defer action to a subsequent, 
publicly noticed board meeting. 
 
The proposed regulation was made available for public comment on August 14, 2009.  
The hearing will be held during the State Water Board’s scheduled meeting at the 
following time and location: 
 

November 17, 2009, at 9:00 a.m. 
Cal/EPA Headquarters Building 

Coastal Hearing Room 
1001 I Street - 2nd Floor 
Sacramento, CA 95814 

 
The Notice of Regulatory Action, text of the proposed regulation, Initial Statement of 
Reasons, and Modifications to text of the proposed regulation are available at:   
http://www.waterboards.ca.gov/ust/ 
 
Interested persons may provide written and oral comments on the proposed regulation. 
Oral comments will be accepted at the hearing but may be subject to time limits 
imposed by the Chairman. 
 
Written comments must be received by 12:00 noon on October 29, 2009.  (This 
deadline was established by the original hearing notice dated October 15, 2009.) 
Paper copies must be sent to:   
 

Jeanine Townsend, Clerk to the Board 
State Water Resources Control Board 

1001 I Street, 24th Floor 
Sacramento, CA 95814 

http://www.waterboards.ca.gov/ust/


-2- 
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Comment letters may be submitted to the Clerk to the Board via email at 
commentletters@waterboards.ca.gov (if less than 15 megabytes in total size) or by fax 
at (916) 341-5620.  Please indicate in the subject line:  “Comment Letter – Proposed 
Biodiesel UST Regulation.”  Hand and special deliveries should also be addressed to 
Clerk to the Board at the address above.  Couriers delivering comments must check in 
with the lobby security and have them contact Jeanine Townsend at (916) 341-5600.   
 
Any questions concerning this Notice should be directed to Laura Fisher at    
(916) 341-5870 or Lori Brock at (916) 341-5185.   
 
PARKING AND ACCESSIBILITY 
 
There is a parking garage across from the building with entrances on 10th and 11th 
Streets between “I” and “J” Streets, and metered parking spaces are in the vicinity of the 
building.  For a map, see our website at:  
http://www.calepa.ca.gov/EPAbldg/location.htm.   
 
Due to enhanced security precautions at the Joe Serna, Jr. (Cal/EPA) Building, all 
visitors are required to sign in prior to entering the building.  Visitors can enter at the 
public entrance on 10th Street.  Visitors can sign in and obtain badges in the Visitor and 
Environmental Services Center, which is just inside and to the left of the building’s 10th 
Street public entrance.  Visitors may be asked to show valid picture identification.  Valid 
identification can take the form of a current driver’s license, military identification card, 
or state and federal identification cards.   
 
The Joe Serna, Jr. (Cal/EPA) Coastal Hearing Room is accessible to persons with 
disabilities.  Individuals who require special accommodations are requested to contact 
Laura Fisher at (916) 341-5870, at least five working days before the hearing date.  
Person with hearing or speech impairments can contact us by using the California Relay 
Service Telecommunications Device for the Deaf (TDD).  TDD is reachable only from 
phones equipped with a TDD Device.  HEARING IMPAIRED RELAY SERVICE:  TDD to 
voice 1 8000735-2929. 
 
 
 
 
 October 30, 2009           
Date       Jeanine Townsend 
       Clerk to the Board 
 

mailto:commentletters@waterboards.ca.gov
http://www.calepa.ca.gov/EPAbldg/location.htm


STATE WATER RESOURCES CONTROL BOARD 
 

NOTICE OF SECOND MODIFICATION TO TEXT OF  
PROPOSED REGULATION 

 
 
Pursuant to the requirements of Government Code section 11346.8(c), and 
section 44 of Title 1 of the California Code of Regulations, the State Water 
Resources Control Board (State Water Board) is providing notice of a change 
made to its proposed regulation – Title 23 of the California Code of Regulations, 
Section 2631.2.  This modification is reflected in double-underline format.  
(Please note:  On October 1, 2009, modifications were made to the initial text of 
the regulation and those modifications are shown in strikeout and single 
underline.  The comment period for those modifications ended on October 15, 
2009.)     
 
If you have any comments regarding this proposed modification (double-
underlined text), the State Water Board will accept written comments between 
October 30, 2009 and November 16, 2009.  All written comments must be 
received by the State Water Board no later than 9:00 a.m. on November 16, 
2009, and addressed to: 
 

Ms. Laura Fisher 
Division of Water Quality 
State Water Resources Control Board 
P.O. Box 2231 
Sacramento, CA 95812 
(916) 341-5870 

 

Comments may be submitted by e-mail to lfisher@waterboards.ca.gov or by fax 
to (916) 341-5808.  The rulemaking file can be viewed at the State Water Board’s 
offices or on line at http://www.waterboards.ca.gov/ust/. 
 
All written comments received by 9:00 a.m. on November 16, 2009, which pertain 
to the modified text reflected in double-underline, will be reviewed and responded 
to by the State Water Board in the Final Statement of Reasons, pursuant to 
section 11346.9 of the Government Code.   

mailto:lfisher@waterboards.ca.gov
http://www.waterboards.ca.gov/ust/
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October 30, 2009 
 
Section  2631.2 – Biodiesel Blends – Variance from material compatibility certification 
requirements 
 
(a)  This section provides for a temporary variance from certain provisions of sections 
2631, 2631.1 and 2643, which will allow owners to store biodiesel blends up to 20 
percent biodiesel (B20) by volume in underground storage tanks before testing by an 
independent testing organization has been completed.   
 
(b)  Biodiesel means a fuel comprised of mono-alkyl esters of long chain fatty acids 
derived from vegetable oils or animal fats, designated B100, that meets the 
requirements of the American Society for Testing and Materials Standard Specification 
D-6751, and the registration requirements of the United States Environmental 
Protection Agency as a fuel and as a fuel additive under the Clean Air Act (42 U.S.C. 
Sec. 7401).   
 
(c)  Biodiesel blend means a fuel that contains one percent to 99.99 percent biodiesel 
blended with diesel fuel.   
 
(d)  For purposes of this section, where a biodiesel blend is designated BX, X 
represents the percentage of the fuel, by volume, that is biodiesel.  For example, B20 
means a biodiesel blend that contains 20 per cent, by volume, of biodiesel. 
 
(e)  For an underground storage tank storing biodiesel blends greater than B5 and up to 
and including B20, a variance from the approval requirements contained in section 
2631, subdivision (b) and section 2631.1, subdivision (b) shall be provided by the local 
agency if all of the following requirements are satisfied: 
 

(1) The underground storage tank meets the construction requirements contained in 
Health and Safety Code section 25291, subdivision (a), paragraphs (1) – (6), 
inclusive and subdivisions (b) – (i), inclusive, section 25290.1 or section 25290.2 

 
(2)  The underground storage tank and components are approved for the storage of 

petroleum diesel pursuant to section 2631, subdivision (b).   
 
(3)  The underground storage tank satisfies and the owner or operator complies with 

all other applicable requirements contained in Chapter 6.7 of the Health and 
Safety Code, the regulations adopted to implement that chapter, and operational 
requirements contained in a permit issued pursuant to Section 25284 of the 
Health and Safety Code.   

 
(4) The owner provides both of the following to the local agency: 

(A)  A Notice of Intent, signed by the owner, to store a biodiesel blend greater 
than B5 and up to and including B20 in the underground storage tank 
pursuant to the variance established in this section. 
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(B) An “Operating Permit Application – Tank Information” form contained in 
Title 27, Division 3, Subdivision 1, Chapter 6 that identifies the biodiesel 
blend accompanied by a written statement from the owner that the 
underground storage tank and components are compatible with the 
biodiesel blend stored or to be stored.  The biodiesel blend shall be 
identified by using the “Other Petroleum” selection under “Tank Use and 
Contents” on the form and specifying the biodiesel blend in accordance 
with subdivision (d). This statement shall be supported by documentation 
from the underground storage tank manufacturer, a nationally recognized 
biodiesel association, or a nationally-recognized research organization 
with applicable expertise.   

 
(5)  The owner maintains documentation verifying that each delivery of biodiesel blend 

meets the applicable ASTM specification.   
   
(f)  For an underground storage tank system storing biodiesel blends up to and including 
B20, a variance from the certification requirements of section 2643, subdivision (f) shall 
be provided by the local agency if all of the following requirements are satisfied:   
 
(1) The release detection method otherwise meets the requirements contained in 
section 2643 for the biodiesel blend stored. 
 
(2) The owner provides both of the following to the local agency: 
(A)  A Notice of Intent, signed by the owner, to utilize release detection method or 
equipment pursuant to the variance established in this section.    
(B) A written statement by the owner that the release detection method or equipment 
functions with the biodiesel blend stored or to be stored.  This statement shall be 
supported by documentation from the manufacturer of the release detection method or 
equipment.   
   
(3)  The underground storage tank meets the requirements contained in paragraphs (1) 
to (3), inclusive, of subdivision (e). 
 
(g)  The variance established in subdivision (e) shall become inoperative on the 
following date, whichever date is sooner: 

 
(1)  Ninety days after the date of any decision by the applicable certification 
organization that determines that the certification for underground storage tanks that 
contain the biodiesel blend stored are included in the standard petroleum diesel 
approval or that determines that materials or components of the underground 
storage tank for which the variance was obtained are not compatible with the 
biodiesel blend stored.   
 
(2)  Thirty-six (36) months from the effective date of this section.      
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(h)  The variance contained in subdivision (f) shall become inoperative thirty-six (36) 
months from the effective date of this section.    
 
(i)  If the variance established under subdivision (e) becomes inoperative pursuant to 
paragraph (2) of subdivision (g) or because the applicable certification organization 
determines that materials or components of the underground storage tank for which the 
variance was obtained are not compatible with the biodiesel blend stored, the owner 
shall empty the underground storage tank and the local agency shall inspect the 
underground storage tank pursuant to Health and Safety Code section 25288 before 
any other substance is stored.   



State of California

Office of Administrative Law

In re: NOTICE OF APPROVAL OF EMERGENCY
REGULATORY ACTION

State Water Resources Control Board

Regulatory Action: Government Code Section 11349.6

Title 23, California Code of Regulations
OAL File No. 2009-1029.01 EE

Adopt sections: 2631.2
Amend sections:
Repeal sections:

This is a readopt of a prior emergency regulatory action (OAL file no. 2009-0521-02E)
that allows for the lawful storage of certain biodiesel blends up to 20% biodiesel, 80%
petroleum diesel, commonly known as B20, in underground storage tanks (USTs) that
have been tested and approved for storing petroleum diesel, if specified conditions are
met; however, the required testing for storing B20 by an independent testing
organization has not been completed.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code.

This emergency regulatory action is effective on 11/28/2009 and will expire on
2/27/2010. The Certificate of Compliance for this action is due no later than 2/26/2010.

Date: 11/4/2009 ~'VL~~.
Debra M. Cornez ¿, /
Assistant Chief Counsel

For: SUSAN LAPSLEY
Director

Original: Dorothy Rice

Copy: Lori Brock
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Adopt Section 2631.2 - 8iodiesel Blends - Variance from material compatibility
certification requirements

(a) This section provides for a temporary variance from certain provisions of sections
2631, 2631.1 and 2643, which will allow owners to store biodiesel blends up to 20
percent biodiesel (820) by volume in underground storage tanks before testing by an
independent testing organization has been completed.

(b) Biodiesel means a fuel comprised of mono-alkyl esters of long chain fatty acids
derived from vegetable oils or animal fats, designated 8100, that meets the
requirements of the American Society for Testing and Materials Standard Specification
D-6751, and the registration requirements of the United States Environmental
Protection Agency as a fuel and as a fuel additive under the Clean Air Act (42 U.S.C.
Sec. 7401).

(c) Biodiesel blend means a fuel that contains one percent to 99.99 percent biodiesel
blended with diesel fueL.

(d) For purposes of this section, where a biodiesel blend is designated BX, X
represents the percentage of the fuel, by volume, that is biodiesel. For example, 820
means a biodiesel blend that contains 20 percent, by volume, of biodiesel.

(e) For an undèrground storage tank storing biodiesel blends greater than 85 and up to
and including B20, a variance from the approval requirements contained in section
2631, subdivision (b) and section 2631.1, subdivision (b) shall be provided by the local
agency if all of the following requirements are satisfied:

(1) The underground storage tank meets the construction requirements contained in
Health and Safety Code section 25291, subdivision (a), paragraphs (1) - (6),
inclusive and subdivisions (b) - (i), inclusive, section 25290.1 or section 25290.2,
as applicable.

(2) The underground storage tank and components are approved for the storage of
petroleum diesel pursuant to section 2631, subdivision (b).

(3) The underground storage tank satisfies and the owner or operator complies with
all other applicable requirements contained in Chapter 6.7 of the Health and
Safety Code, the regulations adopted to implement that chapter, and operational
requirements contained in a permit issued pursuant to Section 25284 of the
Health and Safety Code.

(4) The owner provides both of the following to the local agency:
(A) A Notice of Intent, signed by the owner, to store a biodiesel blend greater

than 85 and up to and including 820 in the underground storage tank

pursuant to the variance established in this section.



(B)An 1I0perating Permit Application - Tank Information" form contained in
Title 27, Division 3, Subdivisiqn 1, Chapter 6 that identifies the biodiesel
blend accompanied by a written statement from the owner that the
underground storage tank and components are compatible with the
biodiesel blend stored or to be stored. This statement shall be supported
by documentation from the underground storage tank manufacturer, a
nationally~recognized biodiesel association, or a nationally-recognized
research organization with applicable expertise.

(f) For an underground storage tank system storing biodiesel blends up to .and including
B20, a variance from the certification requirements of section 2643, subdivision (f) shall
be provided by the local agency if all of the following requirements are satisfied:.

(1) The release detection method otherwise meets the requirements contained in.
section 2643 for the biodiesel blend stored.

(2) The owner provides both of the following to the local agency:
(A) A Notice of Intent, signed by the owner, to utilize release detection method or
equipment pursuant to the variance established in this section.
(B) A written statement by the owner that the release detection method or equipment
functions with the biodiesel blend stored or to be stored. This statement shall be
supported by documentation from the manufacturer of the release detection method orequipment. .
(3) The underground storage tank meets the requirements contained in paragraphs (1)
to (3), inclusive, of subdivision (e).

(g) The variance established in subdivision (e) shall become inoperative on the
following date, whichever date is sooner:

(1) Ninety days after the date of any decision by the applicable certification
organization that determines that the certification for underground storage tanks that
contain the biodiesel blend stored are included in the standard petroleum diesel
approval or that determines that materials or components of the underground
storage tank for which the variance was obtained are not compatible with the
biodiesel blend stored.

(2) Thirty-six (36) months from the effective date of this section.

(h) The variance contained in subdivision (f) shall become inoperative thirty-six (36)
months from the effective date of this section,

(i) If the variance established under subdivision (e) becomes inoperative pursuant to
paragraph (2) of subdivision (g) or because the applicable certification organization
determines that materials or components of the underground storage tank for which the
variance was obtained are not compatible with the biodiesel blend stored, the owner

2



shall empty the underground storage tank and the local agency shall inspect the
underground storage tank pursuant to Health and Safety Code section 25288 before
any other substance is stored.'

Authority and Reference:
Authority citations: Section 25299.3, Health and Safety Code.
Reference citations: Sections 25281, 25286, 25290.1,25290.2,25291, and 25404.1
Health and Safety Code.
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State Water Resources Control Board 
Division of Water Quality 

1001 I Street • Sacramento, California 95814 • (916) 341-5455 
Mailing Address: P.O. Box 100 • Sacramento, California • 95812-0100 

FAX (916) 341-5463 • http://www.waterboards.ca.gov 
   

 

California Environmental Protection Agency 
 

  Recycled Paper 

1

Linda S. Adams 
Secretary for 

Environmental Protection 
Arnold Schwarzenegger 

Governor 

 

 

NOTICE OF PROPOSED READOPTION OF EMERGENCY REGULATION 
 
 
February 1, 2010 
 
 
TO:   All persons who have filed a request with the State Water Resources Control 

Board  (State Water Board) for Notice of Regulatory Action 
 
Pursuant to Government Code Section 11346.1, subdivision (a)(2), notice is hereby 
given that the State Water Resources Control Board proposes to readopt, on an 
emergency basis, section 2631.2 of Chapter 16 of Title 23 of the California Code of 
Regulations.  This regulation provides an interim variance for underground storage tank 
systems storing certain biodiesel blends from third-party material compatibility testing 
and approval requirements.   
 
Government Code section 11346.1, subdivision (a)(2) requires that, at least five working 
days before submitting an emergency regulation to the Office of Administrative Law, the 
adopting agency provide a notice of the proposed emergency action to every person 
who has filed a request for notice of regulatory action with the agency.  After submission 
of the proposed emergency to the Office of Administrative Law, the Office of 
Administrative Law shall allow interested persons five calendar days to submit 
comments on the proposed emergency regulation as set forth in Government Code 
section 11349.6.  A copy of the text of the emergency regulation and the finding of 
emergency are enclosed.   
 
This is a notice of intent to readopt the emergency regulation as previously filed and to 
continue their current status during the completion of the rulemaking process.  
Documents related to this rulemaking can be accessed at:  
http://www.waterboards.ca.gov/ust/.   
 
If you have any questions, you may contact Laura Fisher at (916) 341-5870 or by e-mail 
at lfisher@waterboards.ca.gov.   
 
 

http://www.waterboards.ca.gov/ust/
mailto:lfisher@waterboards.ca.gov
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