State Water Resources Control Board

Cannabis Cultivation Policy
Principles and Guidelines for Cannabis Cultivation

As Adopted by the State Water Board on
February 5, 2019
As Approved by Office of Administrative Law on

April 16, 2019



Table of Contents

ACRONYMS AND ABBREVIATIONS . ... e e e e et e e et e eeeaean 3
POLICY OVERVIEW ...ttt ettt e et e e et e e e e e e 6
GEOGRAPHIC AREA COVERED BY POLICY ...ttt ee et e e e e eeaaees 8
REQUIREMENTS FOR CANNABIS CULTIVATION ...coiiiiiiieiiiiiiee ettt 10
Flow and Gaging REQUINEMENTS .......coiiiiiiiiiiiiiie et a e e e aaeeee s 11
Surface Water Diversion Forbearance Period ..........coooiioioiiiiiioiee e 11
Wet Season Surface Water Instream Flow RequIrements ..........cccccevvviiiiiiieeieee e, 12
Maintain High FIOW EVENTS ........oeiiiii et 12
Groundwater REQUITEIMENTS.......ccoii i i ice e 13
Compliance Gages and REQUITEIMENTS ........c..uuuiiiiiieeeiieiiie e e e e e e e 13
POLICY IMPLEMENTATION AND COMPLIANCE .....cooiiiiiiiiiiiiieeee e 15
L@ YT T SRR 15

General Waste Discharge Requirements and Waiver of Waste Discharge Requirements for
Discharges of Waste Associated with Cannabis Cultivation Activities (Cannabis Cultivation

(€T=T gL = @ (o (=T o IO PSP PPPPPPPPRPPTR 15
Applicability, Tier Designation, and Threat to Water Quality ..........ccccooeeevvvriiiiiiineereeeeeennnn, 16
Determination of Total DISTUIDEA AF€a ..........uuueiiiiieeeee e 17
RISK DEEEIMINALION ... e a e e e e e e e e e e e e e e e e e e e e e aaaaaaaaaaans 18
Exemptions for Certain Cultivation ACHVILIES .............evviiiiiiiiiiiiriiiieiiiiiiieiiererrrr. 18
Personal USE EXEMPLION .......uuiiiiiiiieeeiieit e e sttt e e e e e e e e e s n e e e e e e e e aana 19
ConditioNal EXEMPLION ......ccooi it 20
Exemption for Indoor Cultivation ACHIVILIES ...........ooiiiiiiiiiiie e 20
ApPPliCation ProCeSS @nNU FEES ........ooviiiiiiiiiieeiieeiieeeeeeetraeuaresaeearess e rarraansrannannes 22
TRIrd Party PrOgramsS. ... ...ceeieiiiieeei it e e e e e e e r e e e e e e e nnneees 22

Cannabis Small Irrigation Use ReQIStratioN............uiiiiiiiiieiicce e 23

CDFA's CalCannabis Cultivation LiCENSING Programi...........ccoeoiiiiiiiiiiiiieeeeessiiiieeeeee e e 24

Continuing Authority to AMENd POLCY .....uuuiiiiiiiieeiie e e e e e e e e e e eenes 24

INStream FIOW DeOICALIONS ......ciiiiiiiiiiiiii ettt e e e r e e e e e s eeeeeas 24

Local COOPErativVe SOIULIONS. .........uuiiiieiiieiiiiiiiiieiietiieeiieeeeeeebeeeeeeeeeeeee et eeneeeneeenesnnnnnnn s nnnnsnnnnnns 24

Tribal Authority Savings ClauSe .........ccoooeiiiiiie 25

ENFORCEMENT ...ttt ettt e e e e e e et e e e e e e e e s sttt e e e eeeeesanssseneeeeaeeeeaannnssaneeeeaaeeans 25

Continuing Authority to Amend Water RIightS...........cooiiiiiiii e 26

Prohibition Against Waste and Unreasonable Use of Water...............evvvvviiiiiviiiviviviniiininiinnnnn. 26

Protection Of PUDIIC TrUSt RESOUICES .........uuuuveiiieeiiieiieeiieeeteeeieeereeenreenrernrerrrrrenneennnnnnnnnnnnn. 27

Incorporation of Policy Requirements in CDFA Cultivation LICENSES.........ccccccceevveeeevveeviinnnnnn. 27

Watershed ENforcement TEAIM .......ccoovviiiiiiiiice ettt e e eeeees 27

Cannabis Cultivation Policy — February 5, 2019 Page 1



L a) (0] (ol=T g L= a1 A o To ] F- TP 28

INformal ENfOrCEMENT ... e e e e e e e 28
[0 g o I =t gl o =] g =T o | 28
REFERENGCES .......cieiii ettt e et e e e ettt e e e ettt e e e e bbbt e e e e s tae e e e e ansteeeeeannteaaeeanns 31

F N X O o 111 = N N N 39

Cannabis Cultivation Policy — February 5, 2019 Page 2



ACRONYMS AND ABBREVIATIONS

ACL
Antidegradation Policy

Army Corps
AUMA
Basin Plan
BOF

BPTC

BPC

CAL FIRE
CAO

CDFA
CIwWQs
CUA

CEQA
CDEC
CDFA
CDFW
CDO
CHRIS
CWA
Deputy Director
DPR

DPS

DTE

DWR

e.g.

ESA

ESU
Executive Officer

FER

FPR

Cannabis Cultivation General
Order

GW

HELP

HSR

HUC

HSC

ILRP

Administrative Civil Liability

State Water Board Resolution 68-16, the Statement of
Policy with Respect to Maintaining High Quality of
Waters in California

United States Army Corps of Engineers

Adult Use of Marijuana Act of 2016

Water Quality Control Plan

Board of Forestry

Best Practicable Treatment or Control

California Business and Professions Code

California Department of Forestry and Fire Protection
Cleanup and Abatement Orders

California Department of Food and Agriculture
California Integrated Water Quality System
Compassionate Use Act of 1996

California Environmental Quality Act

California Data Exchange Center

California Department of Food and Agriculture
California Department of Fish and Wildlife

Cease and Desist Order

California Historical Resources Information System
Clean Water Act

Deputy Director for the Division of Water Rights
Department of Pesticide Regulation

Distinct Population Segments

Distinct Taxonomic Entities

California Department of Water Resources

Latin exempli gratia (for example)

Federal Endangered Species Act

Evolutionary Significant Unit

Executive Officer of the Regional Water Quality Control
Board

Flashy, Ephemeral Rain hydrologic regime

Forest Practice Rules

General Waste Discharge Requirements for Discharges
of Waste associated with Cannabis Cultivation Activity
Groundwater hydrologic regime

High Elevation and Low Precipitation hydrologic regime
High-Volume Snowmelt and Rain hydrologic regime
Hydrologic Unit Code

Health and Safety Code

Irrigated Lands Regulatory Program
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LSA Agreement
LSR

LTO

MCRSA
MMRSA

NCRO

NHD
NHDPIlusVv2
NMP
NOA
NONA
NOT
NOV
NPDES
NPS
NRO
NTU
OWTS
PGR
Policy

RSG

Regional Water Board
Road Handbook
RPF

RWD

State Water Board
SB

SCCWRP

SCR

SIC

SDR

SEPs

SIUR

SM

SW-CGP
SW-IGP
SWPPP

THP

TMDL

UC Davis

us

Lake and Streambed Alteration Agreement
Low-Volume Snowmelt and Rain hydrologic regime
Licensed Timber Operator

Medical Cannabis Regulation and Safety Act
Medical Marijuana Regulation and Safety Act
Department of Water Resources, North Central Region
Office

National Hydrography Database

National Hydrography Database Plus Version 2
Nitrogen Management Plan

Notice of Applicability

Notice of Non-Applicability

Notice of Termination

Notice of Violation

National Pollutant Discharge Elimination System
Nonpoint Source Pollution Control Program
Department of Water Resources, North Region Office
Nephelometric Turbidity Units

Onsite Wastewater Treatment System

Perennial Groundwater and Rain hydrologic regime
Cannabis Cultivation Policy, Principles and Guidelines
for Cannabis Cultivation

Rain and Seasonal Groundwater hydrologic regime
Regional Water Quality Control Board

Handbook for Forest, Ranch, and Rural Roads
California Registered Professional Forester

Report of Waste Discharge

State Water Resources Control Board

Senate BIll

Southern California Coastal Water Research Project
Site Closure Report

Standard Industrial Code

Small Domestic Registrations

Supplemental Environmental Projects

Small Irrigation Use Registrations

Snowmelt hydrologic regime

Storm Water Construction General Permit

Storm Water Industrial General Permit

Storm Water Pollution Prevention Plan

Timber Harvest Plan

Total Maximum Daily Load

University of California, Davis

United States
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USBR United States Bureau of Reclamation

U.S. EPA United States Environmental Protection Agency
USGS United States Geological Survey
Water Boards State Water Board and Regional Water Boards
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POLICY OVERVIEW

The purpose of this Cannabis Cultivation Policy (Policy) is to ensure that the diversion
of water and discharge of waste associated with cannabis cultivation does not have a
negative impact on water quality, aquatic habitat, riparian habitat, wetlands, and
springs. This Policy applies to the following cannabis cultivation activities throughout
California:

e Commercial Recreational
e Commercial Medical
e Personal Use Medical

This Policy does not apply to recreational cannabis cultivation for personal use, which is
limited to six plants under the Adult Use of Marijuana Act (Proposition 64, approved by
voters in November 2016)?.

Cannabis cultivation legislation enacted California Water Code (Water Code) section
13149, which directs the State Water Board, in consultation with the California
Department of Fish and Wildlife (CDFW), to adopt interim and long-term principles and
guidelines for the diversion and use of water for cannabis cultivation in areas where
cannabis cultivation may have the potential to substantially affect instream flows. The
legislation requires the State Water Board to establish these principles and guidelines
as part of a state policy for water quality control?.

Per Water Code section 13149, the principles and guidelines:

e shall include measures to protect springs, wetlands, and aquatic habitats from
negative impacts of cannabis cultivation; and

e may include requirements that apply to groundwater diversions where the
State Water Board determines those requirements are reasonably necessary.

Additionally, Business and Professions Code section 26060.1(b) requires that these
principles and guidelines be included as conditions in cannabis cultivation licenses
issued by the California Department of Food and Agriculture (CDFA). The State Water
Board has primary enforcement responsibility for the principles and guidelines and shall
notify CDFA of any enforcement action taken?.

1 Recreational cannabis cultivation for personal use as defined in Health and Safety Code section
11362.1(a)(3) and section 11362.2.

2 Water Code section 13149(b)(2). The board shall adopt principles and guidelines under this section as
part of state policy for water quality control adopted pursuant to Article 3 (commencing with Section
13140) of Chapter 3 of Division 7. Water Code section 13142 outlines specific requirements for a state
policy for water quality control, which this Policy implements.

3 Water Code section 13149(b)(5).
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This Policy establishes principles and guidelines (hereinafter “Requirements”) for
cannabis cultivation activities to protect water quality and instream flows. The
Requirements established by this Policy will be incorporated into and implemented
through five regulatory programs:

e CDFA's CalCannabis Cultivation Licensing Program?;

e State Water Board’s Cannabis General Waste Discharge Requirements
and Waiver of Waste Discharge Requirements for Discharges of Waste
Associated with Cannabis Cultivation Activities (Cannabis Cultivation
General Order) or any Waste Discharge Requirements addressing
cannabis cultivation activities adopted by a Regional Water Quality Control
Board (Regional Water Board);

e State Water Board’s General Water Quality Certification for Cannabis
Cultivation Activities (Cannabis General Water Quality Certification);

e State Water Board’s Cannabis Small Irrigation Use Registration (Cannabis
SIUR); and

e State Water Board’s Water Rights Permitting and Licensing Program.

The Requirements for cannabis cultivation are located in Attachment A. Policy
background information and justifications for the Requirements are located in the
Cannabis Cultivation Policy Staff Report.

Water Code section 13149 authorizes the State Water Board to develop both interim
and long-term requirements and update them as necessary. It is anticipated that the
State Water Board will update this Policy over time to modify or add requirements to
address cannabis cultivation impacts, as needed.

The State Water Board holds the dual mandates of allocating surface water rights and
protecting water quality. The State Water Board is the state agency with primary
authority over water quality under California’s Porter-Cologne Water Quality Control Act
and the federal Clean Water Act. Under these authorities, the State Water Board may
adopt water quality objectives, including flow objectives, and programs of
implementation to achieve these objectives. California law directs the State Water
Board and Regional Water Boards (collectively Water Boards) to adopt water quality
control plans and policies that identify existing and potential beneficial uses of waters of
the state and establish water quality objectives to protect these uses.

This Policy meets the requirements of Water Code section 13149(b)(1) and is
categorically exempt from the provisions of the California Environmental Quality Act
(CEQA) pursuant to California Code of Regulations, title 14, section 15308°.

4 Business and Professions Code section 26060(b)(1).
5 California Code of Regulation section 15308. Actions by Regulatory Agencies for Protection of the
Environment. Class 8 consists of actions taken by regulatory agencies, as authorized by state or local
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The State Water Board allocates water through an administrative system that is
intended to maximize the beneficial uses of water while protecting the public trust,
serving the public interest, and preventing the waste and unreasonable use or method
of diversion of water. The Water Boards implement water quality control plans through
both water rights- and water quality-related programs. For example, Water Code
section 1258 requires the State Water Board to consider water quality control plans
when acting upon applications to appropriate water and the State Water Board may
impose such conditions as it deems necessary to implement such plans. Water Code
section 13263(a) requires waste discharge requirements to implement applicable water
quality control plans, including terms to ensure that water quality objectives will be met.
In issuing water quality certifications and waste discharge requirements, the Water
Boards include conditions necessary to ensure the activities will comply with applicable
water quality objectives, including flow objectives®. The State Water Board also may
implement flow objectives by specifying minimum bypass flows as a condition of a water
right.

GEOGRAPHIC AREA COVERED BY POLICY

California is a large and geographically diverse state, covering 163,696 square miles,
and spanning over 800 miles of coastline. California’s multiple mountain ranges and
valleys result in highly variable climate, precipitation and drainage patterns. To account
for the state’s size and geographic diversity, this Policy designates 14 Cannabis
Cultivation Policy regions: Klamath, Upper Sacramento, North Eastern Desert, North
Coast, Middle Sacramento, Southern Sacramento, North Central Coast, Tahoe, South
Central Coast, San Joaquin, Mono, Kern, South Coast, and South Eastern Desert
(Figure 1). This Policy establishes water quality and instream flow Requirements
statewide. These include instream flow Requirements that must be met or exceeded at
specific compliance flow gages when water is being diverted for cannabis cultivation.
The Policy identifies 14 regions and identifies nine of those regions as priority regions
that support anadromous salmonids. The priority regions are: Klamath, Upper
Sacramento, North Coast, Middle Sacramento, Southern Sacramento, North Central
Coast, South Central Coast, San Joaquin, and South Coast.

ordinance, to assure the maintenance, restoration, enhancement, or protection of the environment where
the regulatory process involves procedures for protection of the environment. Construction activities and
relaxation of standards allowing environmental degradation are not included in this exemption.

6 See Wat. Code § 13377; Cal. Code of Regs., tit. 23, § 3859.
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Figure 1. Cannabis Cultivation
Policy Regional Boundaries
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REQUIREMENTS FOR CANNABIS CULTIVATION

The State Water Board developed these Requirements in consultation with CDFW and
CDFA. The Requirements are divided into five main categories, which are located in
the following sections of Attachment A:

e Section 1. General Requirements and Prohibitions, and Cannabis General
Water Quality Certification

e Section 2. Requirements Related to Water Diversions and Waste
Discharge for Cannabis Cultivation

e Section 3. Numeric and Narrative Instream Flow Requirements (including
Gaging)

e Section 4. Watershed Compliance Gage Assignments

e Section 5. Planning and Reporting

General Requirements and Prohibitions implement existing State Water Board
authorities and address issues such as compliance with state and local permits,
discharge prohibitions, riparian setbacks, protection of tribal cultural resources, and the
Water Boards’ right to access properties for inspections.

The Requirements related to water diversion and waste discharge for cannabis
cultivation cover the following 12 best practicable treatment or control categories:

e riparian and wetland protection and management;

e water diversion, storage, and use;

e irrigation runoff;

e land development and maintenance, erosion control, and drainage
features;

e soil disposal;

e stream crossing installation and maintenance;

o fertilizer and soil use and storage;

e pesticide and herbicide application and storage;

e petroleum products and other chemical use and storage;

e cultivation-related waste disposal;

e refuse and human waste disposal; and

e winterization.

The numeric and narrative instream flow Requirements address water quality and
guantity through the establishment of flow Requirements that include three elements:
(a) dry season forbearance period, (b) numeric flow Requirements (bypass) during the
wet season (diversion period), and (c) narrative flow Requirements. This section
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includes Requirements for groundwater diversions’, and includes establishment of a
surface water aquatic base flow. The surface water aquatic base flow is used to help
inform whether additional requirements are needed in certain areas to help ensure the
individual and cumulative impacts of groundwater diversions do not have a negative
impact on the surface water flows. Section 3 includes Requirements for gage
installation in areas where the density of cannabis cultivation and limited water
availability may have a localized negative impact on instream flows in areas with high
resource value.

The Watershed Compliance Gage assignments section includes information on
compliance gage instream flow Requirements and the compliance gage watershed
assignments for all watershed areas throughout the state. The following discussion
provides an overview of the development of instream flow Requirements and
compliance gage assignments for the numeric flow Requirements.

Flow and Gaging Requirements

The narrative instream flow Requirements in Section 3 of Attachment A apply to
cannabis cultivators throughout the state. The numeric instream flow Requirements are
developed at compliance gages statewide.

The instream flow Requirements may be updated over time, as reasonably necessary.
Interested parties may submit scientifically defensible information (e.g., instream flow
studies) that supports modification to the instream flow Requirements to the State Water
Board’s_Deputy Director for the Division of Water Rights (Deputy Director) for
consideration during updates to the Policy.

Surface Water Diversion Forbearance Period

Absent restrictions on water diversion, the individual and cumulative effects of water
diversions for cannabis cultivation during the dry season are likely to significantly
decrease instream flow and, in some instances, reduce hydrologic connectivity or
completely dewater the stream. Minimum flows that provide habitat connectivity are
needed to maintain juvenile salmonid passage conditions in late spring and early
summer. Instream flows are also needed to maintain habitat conditions necessary for
juvenile salmonid viability throughout the dry season, including adequate dissolved
oxygen concentrations, low stream temperatures, and high rates of invertebrate drift
from riffles to pools. Further, many species depend on spring recession flows as
migratory or breeding cues. The State Water Board is requiring a surface water

7 All groundwater Requirements apply to exempt springs. To qualify as an exempt spring the cannabis
cultivator must submit information and receive approval from the Deputy Director for Water Rights, as
specified in Section 3 of Attachment A of the Policy. An exempt spring is a spring that does not flow off
the cannabis cultivator’'s property by surface or subterranean (subsurface) means in the absence of
diversions during any time of year in any water year type. Such springs are exempt from the Policy’s
Narrative Instream Flow Requirement 4 (Surface Water Dry Season Forbearance Period) and
Requirement 5 (Surface Water Wet Season Diversion Period — Numeric Instream Flow Requirements).
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diversion forbearance period to ensure adequate flows are maintained throughout the
dry season and protect aquatic species, aquatic habitat, and water quality.

Wet Season Surface Water Instream Flow Requirements

Minimum instream flow requirements during the wet season are needed for the
protection of aquatic species life history needs. For threatened and endangered
anadromous salmonids, minimum flows are needed to address life history needs, such
as:

=

maintaining natural abundance and availability of spawning habitat;

2. minimizing unnatural adult exposure, stress, predation, and delay during
adult spawning migration; and

3. sustaining high quality and abundant juvenile salmonid winter rearing

habitat.

To meet the timeline, scale, and purpose of this Policy, the State Water Board, in
consultation with CDFW, has determined that the Tessmann Method is the best
methodology to develop interim instream flow requirements. The Tessmann Method
develops instream flow requirements by using percentages of historical mean annual
and mean monthly natural streamflow®. For the development of long-term instream flow
requirements, the State Water Board, in consultation with CDFW, will evaluate other
scientifically robust methods that are more reflective of regional variability and the
needs of target species. The State Water Board applied the Tessmann Method to a
predicted historical flow data set sourced from a flow modeling effort conducted by the
United States Geological Survey (USGS) in cooperation with The Nature Conservancy
and Trout Unlimited® (USGS flow modeling data). The interim instream flow
Requirements were calculated for compliance gages throughout the state. The
Tessmann Method and the USGS flow modeling data allow for instream flow
requirements to be calculated at additional compliance points throughout the state. This
Policy allows the State Water Board to use the Tessmann Method and the USGS flow
modeling data to calculate or adjust a flow requirement, as needed, throughout the
state.

Maintain High Flow Events

To preserve the annual first flush flow event, the surface water diversion period for
cannabis cultivation will not occur until the real-time daily average flow is greater than
the minimum monthly instream flow Requirement at a compliance gage for seven
consecutive days or after December 15 when flows are greater than the numeric flow

8 In general, during the wet season the Tessmann Method compares 40 percent of the mean monthly flow
to 40 percent of the mean annual flow and whichever is greater is the flow requirement for that given
month (Tessmann 1979).

9 The USGS flow modeling effort developed empirical flow models that predict the natural (unaffected by
land use or water management) monthly stream flows from 1950 to 2012 for the majority of the USGS
National Hydrologic Database stream reaches in California (Carlisle, et. al. 2016).
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Requirement, whichever occurs first. The State Water Board will monitor other high
flow events that occur throughout the wet season to evaluate whether additional
requirements are needed to maintain high flow variability during other periods of the wet
season.

Groundwater Requirements?°

To address potential impacts of groundwater diversions on surface flow, the Deputy
Director may require a forbearance period or other measures for cannabis groundwater
diversions in areas where such restrictions are necessary to protect instream flows.
Such areas may include watersheds with: high surface water-groundwater connectivity;
large numbers of cannabis groundwater diversions; and/or groundwater diversions in
close proximity to streams. An aquatic base flow was developed at each compliance
gage!! during the surface water forbearance period (dry season) to inform the need for
additional actions to address impacts associated with cannabis groundwater diversions.
The aquatic base flow was established in consultation with CDFW. The aquatic base
flow is established using USGS flow modeling data to calculate mean monthly flows and
applying the New England Aquatic Base Flow Standard (ABF Standard) methodology at
the compliance gages in the nine priority regions. The aquatic base flow is the set of
chemical, physical, and biological conditions that represent limiting conditions for
aguatic life in stream environments. This Policy allows the State Water Board to apply
the ABF Standard to the USGS flow modeling data to calculate an aquatic base flow
Requirement at additional compliance points, as needed, throughout the state. The
State Water Board will monitor instream flows during the dry season and evaluate the
number and location of cannabis groundwater diversions to determine whether
imposition of a groundwater forbearance period or other measures are necessary. To
address potential localized effects of groundwater diversions on surface water flow, the
State Water Board will also monitor where significant numbers of surface water
diverters are switching to groundwater diversions to evaluate whether imposition of a
groundwater forbearance period or other measures are necessary. The State Water
Board will notify cannabis cultivators of the possibility that a groundwater forbearance
period or other measures may be imposed so that the cultivators can install storage,
coordinate diversions, take measures to secure alternate water supplies, or identify
other measures to address the low flow condition.

Compliance Gages and Requirements

Compliance gage assignments have been developed for all watershed areas throughout
the state. Numeric instream flow Requirements are applied at a subset of existing
gages reported on two websites: (1) the USGS — National Water Information System
(NWIS)?*?; or (2) California Department of Water Resources (DWR) — California Data

10 All groundwater Requirements apply to exempt springs.
1 The aquatic base flow was developed using the USGS flow modeling data.
12 hitps://waterdata.usgs.gov/ca/nwis/rt, viewed May 19, 2017.
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Exchange Center (CDEC)*3. Watershed areas that do not have existing gages are
assigned a compliance gage for a different location in the same watershed or for a
nearby watershed with similar flow characteristics. Cannabis cultivators in ungaged
watersheds may be required to install a gage if information indicates that use of the
assigned gage does not adequately protect instream flows. The State Water Board will
monitor where cannabis cultivation diversions are located to track areas where locally
concentrated cannabis cultivation water diversions within a watershed may adversely
affect instream flows.

Many dams in California have existing instream flow requirements through the Federal
Energy Regulatory Commission licensing program or through Biological Opinions
issued by the National Marine Fisheries Service or the United States Fish and Wildlife
Service, or through water right decisions. Cannabis cultivators shall comply with either
existing instream flow requirements_(e.g. State Water Board Orders, Biological
Opinions, Federal Energy Regulatory Commission Licensing Program) or the Tessmann
instream flow Requirements, whichever is greater.

The instream flow Requirement compliance gages are located in areas that are
generally representative of the water availability and total demand occurring upstream
of the gaging location or in a similar watershed. However, impacts may still occur in
areas where there is significant localized cannabis cultivation compared to water
availability or where the compliance gage does not accurately reflect the demand in a
paired watershed. To help ensure diversion of water for cannabis cultivation does not
negatively impact the flows needed for fish spawning, migration, and rearing, or the
flows needed to maintain natural flow variability, the cannabis cultivator shall maintain a
minimum bypass of at least 50% of the streamflow past the cannabis cultivator’'s point of
diversion, in addition to the applicable numeric instream flow Requirements.

13 https://cdec.water.ca.gov/, viewed May 19, 2017.
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POLICY IMPLEMENTATION AND COMPLIANCE

Overview

The Requirements established by this Policy will be incorporated and implemented
through the statewide Cannabis Cultivation General Order, any waste discharge
requirements addressing cannabis cultivation activities adopted by a Regional Water
Board, Cannabis SIUR, Water Rights’ Permitting and Licensing Program, and CDFA'’s
CalCannabis Cultivation Licensing Program.

General Waste Discharge Requirements and Waiver of Waste Discharge
Requirements for Discharges of Waste Associated with Cannabis Cultivation
Activities (Cannabis Cultivation General Order)

Water Code section 13260 requires that any person discharging waste or proposing to
discharge waste that could affect the quality of the waters of the state must file a report
of waste discharge to obtain coverage under waste discharge requirements (WDRs) or
a waiver of WDRs. Water Code section 13263(a) requires that WDRs implement
applicable water quality control plans, taking into account the beneficial uses to be
protected, applicable water quality objectives, and the need to prevent a condition of
pollution or nuisance.

Water Code section 13263(i) authorizes the State Water Board to prescribe general
WDRs for a category of discharges if the State Water Board determines that all of the
following criteria apply to the discharges in that category: the discharges are produced
by the same or similar operations; the discharges involve the same or similar type of
waste; the discharges require the same or similar treatment standards; and the
discharges are more appropriately regulated under general WDRs than individual
WDRs. Water Code section 13269 states that the State Water Board may conditionally
waive the requirements to file a Report of Waste Discharge under Water Code section
13260(a)(1) and/or to prescribe WDRs under Water Code section 13263(a) for a
specific discharge or specific type of discharge where such a waiver is consistent with
the applicable Regional Water Board Basin Plans and is in the public interest. Water
Code section 13146 requires that WDRs comply with state policy for water quality
control. The Cannabis Cultivation General Order will implement this Policy and the
legal authorities described above.

Cannabis cultivators enrolled under Order R1-2015-0023 or Order R5-2015-0113 may
continue to operate under the applicable Regional Water Board order until July 1, 2019,
at which time coverage under the statewide Cannabis Cultivation General Order shall
be required.

Cannabis Cultivation Policy — February 5, 2019 Page 15



Cannabis cultivators enrolled under Order R1-2015-0023 or Order R5-2015-0113 are
subject to all applicable Attachment A Requirements related to water diversion and
instream flow!4. Prior to obtaining coverage under the statewide Cannabis Cultivation
General Order, a cannabis cultivator may pursue a Small Irrigation Use Registration
from the Division of Water Rights, and as part of granting the resulting Small Irrigation
Use Registration, the Division of Water Rights may condition the registration on flow,
diversion, storage, or similar requirements of Attachment A.

Applicability, Tier Designation, and Threat to Water Quality

The Cannabis Cultivation General Order will provide a statewide tiered approach for
permitting discharges and threatened discharges of waste from cannabis cultivation and
associated activities, establish a personal use exemption standard, and provide
conditional exemption criteria for activities with a low threat to water quality. Tiers are
defined by the amount of disturbed area. The disturbed area indicates the threat to
water quality because level of threat is proportional to the area of disturbed soil, the
amount of irrigation water used, the potential for storm water runoff, and the potential
impacts to groundwater (e.qg., the use of fertilizers or soil amendments, the possible
number of employees on site, etc.).

The criteria for the tier structure consist of three exemptions and two tiers, as follows:

1. Personal use-exempt cannabis cultivators are very small, non-commercial
cultivators that are exempt from the Cannabis Cultivation General Order.
(See the Exemptions for Certain Cultivation Activities section.)

2. Indoor commercial cultivation activities are conditionally exempt under the
Cannabis Cultivation General Order. (See the Exemptions for Certain
Cultivation Activities section.)

3. Outdoor commercial cultivation activities that disturb less than 2,000
square feet may be conditionally exempt under the Cannabis Cultivation
General Order. (See the Exemptions for Certain Cultivation Activities
section.)

4. Tier 1 outdoor commercial cultivation activities disturb an area equal to or
greater than 2,000 square feet and less than 1 acre (43,560 square feet).

5. Tier 2 outdoor commercial cultivation activities disturb an area equal to or
greater than 1 acre.

14 At a minimum, applicable Attachment A Requirements include: Section 1 — General Requirements and
Prohibitions (Numbers 4, 15, 17, 24, 26, and 36); Section 2 — Requirements Related to Water Diversions
and Waste Discharge for Cannabis Cultivation (Numbers 23, 63, 64, 66, 69 through 93, 95, and 97
through 102); Section 3 — Numeric and Narrative Instream Flow Requirements (Including Gaging)
(Narrative Instream Flow Requirements 1 — 7 and Gage Installation, Maintenance, and Operation
Requirements); and Section 4 — Watershed Compliance Gage Assignments (All).
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Determination of Total Disturbed Area

To determine total disturbed area for the purpose of tier determination, see the “Land
Disturbance” definition in Attachment A. In addition, cannabis cultivators shall consider
the following:

a. Cannabis cultivators that cultivate in multiple sites within a parcel or
contiguous parcels shall add all the disturbed areas together to calculate
the total disturbed area for tier determination. For example, a cannabis
cultivator that operates two cultivation areas that each disturb 1,100
square feet must report a disturbance of 2,200 square feet and does not
qualify for a conditional exemption under the Cannabis Cultivation General
Order. Cannabis cultivators that cultivate cannabis on non-contiguous
parcels must evaluate each parcel for regulatory coverage separately.

b. EXxisting access roads that were constructed prior to establishment of
cultivation activities that were designed, constructed, upgraded, and are
maintained consistent with the guidance presented in the Handbook for
Forest, Ranch, and Rural Roads (Road Handbook) are not considered a
disturbed area for the purpose of tier determination under the Cannabis
General Order. However, the existing access roads are included as areas
requiring Best Practicable Treatment or Control (BPTC) measure
maintenance activities to prevent impairment to water quality.

c. Areas where plant material has been removed for the purpose of wildfire
suppression and where the plant material will recover with seasonal
precipitation, are not considered disturbed.
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Risk Determination

Tier 1 and Tier 2 enrollees under the Cannabis Cultivation General Order must
characterize the risk designation based on the slope of disturbed areas and the
proximity to a water body.

The Cannabis Cultivation General Order provides criteria to evaluate the threat to water
quality based on:

a. Slope of disturbed area: Increased slopes may be associated with
decreased soil stability, especially when associated with vegetation
removal. Storm water and excess irrigation water are more likely to runoff
and discharge off-site from sloped surfaces.

b. Proximity to a surface water body: Riparian setbacks from surface water
bodies generally reduce impacts to water quality. Disturbed areas within
the riparian setbacks are more likely to discharge waste constituents to
surface water, therefore, any sites that cannot meet the riparian setback
Requirements are considered to be high risk sites. Refer to the
Attachment A for riparian setback Requirements.

For each site, risk determination is done based on the characteristic that poses the
greatest threat to water quality. For example, if a site has multiple cultivation areas and
one of the cultivation areas is located on a slope greater than 30 percent and less than
50 percent, all the cultivation areas will be classified as moderate risk.

A summary of risk designation is presented below:

Table 1. Summary of Risk Designation

Low Risk Moderate Risk High Risk
e No portion of the e Any portion of the e Any portion of the
disturbed area is disturbed area is disturbed area is
located on a slope located on a slope located within the
greater than 30 greater than 30 riparian setback
percent, and percent and less Requirements.
e All of the disturbed than 50 percent,
area complies with and
the riparian setback e All of the disturbed
Requirements. area complies with
the riparian setback
Requirements.

Exemptions for Certain Cultivation Activities
Certain cultivation activities qualify for exemption from the requirements under the
Cannabis Cultivation General Order due to their low threat to water quality; however,
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the exemptions do not limit the Water Boards’ authority to inspect the site, evaluate the
exemption status, or evaluate other water quality or water right regulatory requirements.
Note that even cannabis cultivation activities that are exempt from the Cannabis
Cultivation General Order must comply with certain conditions in order to maintain their
exemption.

Personal Use Exemption

Cultivation operations that qualify for a personal use exemption from the Cannabis
Cultivation General Order are those that are consistent with Health and Safety Code
sections 11362.77 (medical marijuana) or Health and Safety Code section 11362.2
(non-medical marijuana) and subsequent revisions of the statutes, disturb an area (in
aggregate) less than 1,000 square feet, and comply with the additional conditions
below. These cultivation activities are exempt from requirements to obtain CDFA
cannabis cultivation licenses because they are not commercial activities and present a
lower threat to water quality. Thus, they are not required to submit any application
information to obtain coverage under the Cannabis Cultivation General Order. The
1,000 square feet personal use exemption criteria provide sufficient area for outdoor
cultivation of six mature plants for non-medical (recreational) use, or 500 square feet of
cannabis plant canopy, as allowed for medical cultivation purposes.

The exemptions apply per parcel or contiguous parcels; no coalitions, cooperatives, or
other combination of cultivation activities can claim the personal use exemption for
activities on the same parcel. The personal use exemption shall not apply if the
cannabis cultivator fails to comply with all applicable conditions, including the non-
commercial activity requirement. If the personal use exemption does not apply, the
cannabis cultivator shall contact the Regional Water Board to determine if the activity
gualifies for conditionally exempt status, or instead must enroll under the Cannabis
Cultivation General Order under Tier 1 or Tier 2.

To qualify for the personal use exemption, a cannabis cultivator must comply with all of
the following, as applicable:

a. The cultivation area shall be contiguous (all located in one area);

b. The disturbed area shall comply with the riparian setback Requirements in
Attachment A of this Policy and occupy less than 1,000 square feet;

c. No part of the disturbed area shall be located on land with a slope greater
than 20 percent; and

d. The cannabis cultivator shall comply with this Policy and implement all
applicable Requirements listed in Attachment A of this Policy.

The personal use exemption does not alter any other legal requirements (e.qg.,
limitations on sales, distribution, or donations of cannabis). Non-commercial cultivation
activities require a valid basis of right for the diversion and use of water and therefore
may require a water right. The exemption for enrolling under the Cannabis Cultivation
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General Order does not affect the requirement to obtain authorization for water
diversion. The personal use exemption does not affect other Policy Requirements such
as the Requirement to obtain authorization for water diversion.

Conditional Exemption

Cannabis cultivation activities that disturb an area (in aggregate) less than 2,000 square
feet on any one parcel or on contiguous parcels managed as a single operation and that
comply with all of the additional cultivation area criteria listed below are conditionally
exempt from enrolling under the Cannabis Cultivation General Order, but are required to
obtain coverage under the waiver of WDRs (Waiver). The 2,000 square feet conditional
exemption criterion allows sufficient area for outdoor cultivation for small commercial
activities. Facilities with larger disturbed areas are an inherently higher threat to water
guality and are subject to additional regulatory oversight. The conditional exemption
applies per parcel or contiguous parcels; no coalitions, cooperatives, or other
combination of cannabis cultivation activities can claim the conditional exemption for
activities on the same parcel. To be conditionally exempt, a cannabis cultivator must
comply with all of the following:

a. The cultivation area shall be contiguous (all located in one area);

b. The disturbed area shall comply with the riparian setback Requirements in
Attachment A of this Policy and occupy less than 2,000 square feet;

c. No part of the disturbed area shall be located on land with a slope greater
than 20 percent; and

d. The cannabis cultivator shall comply with this Policy and implement all
applicable Requirements listed in Attachment A of this Policy.

The conditional exemption does not alter any other legal requirements (e.g., limitations
on sales, distribution, or donations of cannabis). Cultivation activities that are
conditionally exempt under the Cannabis Cultivation General Order still require a valid
basis of right for the diversion and use of water and therefore may still require a water
right. The conditional exemption under the Cannabis Cultivation General Order does
not affect the Requirement to obtain authorization for water diversion. To obtain
documentation of conditionally exempt status, such cannabis cultivators must submit
application information under the Cannabis Cultivation General Order. Refer to the
Application Process and Fees section of the Cannabis Cultivation General Order for
information on the Cannabis Cultivation General Order’s application requirements.

Exemption for Indoor Cultivation Activities

Indoor commercial cannabis cultivation may be performed using hydroponic growing
systems, soil, or other growth media. To maintain suitable growing conditions,
wastewater is discharged from hydroponic systems when the irrigation water contains
excessive salinity or nutrients. Irrigation tail water is generated when excess water
drains from the growth media. Irrigation tail water or hydroponic wastewater may
contain nutrients (e.g., phosphate or nitrate), salinity constituents (e.g., sodium,
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chloride, potassium, calcium, sulfate, magnesium), and other constituents (e.g., iron,
manganese, zinc, molybdenum, boron, and silver)!®. Other sanitation based
wastewaters may also be generated at indoor commercial cannabis cultivation sites.
These miscellaneous industrial wastewaters may contain biocides, bleach mixtures, or
other chemical waste streams.

Commercial cannabis cultivation activities are classified as conditionally exempt if they
occur within a structure with a permanent roof, a permanent relatively impermeable floor
(e.g., concrete or asphalt paved), comply with this Policy and all applicable
Requirements in Attachment A, and either: 1) discharge all industrial wastewaters
generated to a permitted wastewater treatment collection system and facility that
accepts cannabis cultivation wastewater; or 2) collect all industrial wastewater in an
appropriate storage container to be stored and properly disposed of by a permitted
wastewater hauler at a permitted wastewater treatment facility that accepts cannabis
cultivation wastewater. To obtain documentation of the conditionally exempt status to
obtain a CDFA commercial cannabis cultivation license, conditionally exempt
commercial cannabis cultivators are required to obtain coverage under the Waiver.
Refer to the Application Process and Fees section of the Cannabis Cultivation General
Order for information on the Cannabis Cultivation General Order’s application
requirements.

Discharges of irrigation tail water, hydroponic wastewater, or other miscellaneous
industrial wastewaters from indoor cannabis cultivation activities to an on-site
wastewater treatment system (such as a septic tank and leach field), to land, or to
surface water must obtain separate regulatory authorization (e.g., WDRs, conditional
waiver of WDRs, or other permit mechanism) to discharge the wastewater. Such
cannabis cultivators are classified as conditionally exempt. To obtain documentation of
the conditionally exempt status and obtain a CDFA cultivation license, conditionally
exempt cannabis cultivators are required to obtain coverage under the Waiver. Refer to
the Application Process and Fees section of the Cannabis Cultivation General Order for
information on the Cannabis Cultivation General Order’s application requirements.

15 City of Littleton — City of Englewood Pretreatment Pipeline. Third Quarter 2011. “Medical Marijuana —
an Exploding New Industry.” Webpage: http://www.lewwtp.org/home/showdocument?id=5674. Accessed
17 January 2017.
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Indoor commercial cultivation activities that are conditionally exempt under the
Cannabis_Cultivation General Order still require a valid basis of right for the diversion
and use of water and therefore may still require a water right. The exemption for
enrolling under the Cannabis Cultivation General Order does not affect the Requirement
to obtain authorization for water diversion.

Application Process and Fees

Personal use exempt cannabis cultivators meeting the criteria described in the
Exemptions for Certain Cultivation Activities section do not need to apply for coverage
from the State Water Board or Regional Water Board. Cannabis cultivators that qualify
for a personal use exemption under the Cannabis Cultivation General Order are not
required to pay an application fee or a subsequent annual fee.

Conditionally exempt sites (indoor or outdoor) are required to apply for coverage under
the Waiver on-line with the State Water Board and pay an application fee.

Facilities that are classified as either Tier 1 or Tier 2 are required to enroll under the
Cannabis Cultivation General Order, apply on-line, pay an application fee, and pay an
annual fee. Details regarding the on-line application process are described in the
Cannabis Cultivation General Order. The application fee serves as the first year’s
annual fee; cannabis cultivators will be billed on an annual basis.

Sites that pose a higher threat to water quality (e.g., disturb a larger area, located on a
steeper slope, or located close to a surface water body) require a greater level of
regulatory oversight, which translates to higher costs to achieve water quality protection.
High risk sites (any portion of the disturbed area is located within the riparian setback
Requirements), will be assessed the high-risk fee until the activities comply with the
riparian setback Requirements. This does not apply to disturbed areas resulting from
activities authorized under 404/401 Clean Water Act permits, a CDFW Lake and
Streambed Alteration Agreement, coverage under the Cannabis Cultivation General
Water Quality Certification, or site-specific WDRs issued by the Regional Water Board.
The Cannabis Cultivation General Order includes a compliance schedule to achieve
compliance with riparian setback Requirements. It is the cannabis cultivator's
responsibility to notify the Regional Water Board of compliance with the riparian setback
Requirements to reassess the annual fee. If the site is unable to meet the compliance
schedule contained in the Cannabis Cultivation General Order for complying with the
riparian setback Requirements, the Regional Water Board may issue a site-specific
enforcement order and compliance schedule.

Third Party Programs

Some Regional Water Boards may approve third party programs to assist cannabis
cultivators with enroliment and compliance with the Cannabis Cultivation General Order.
Some cannabis cultivators may elect to designate a Regional Water Board approved
third party to represent them in issues related to application and compliance with the
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Cannabis Cultivation General Order. The cannabis cultivator, property owner, and third
party shall all be identified in the Cannabis Cultivation General Order application. This
Policy requires the cannabis cultivator to immediately notify the appropriate Regional
Water Board if the third party is changed or terminated.

Cannabis Small Irrigation Use Registration

Since January 1, 1989, the Water Rights Registration Program has been available for
expedited acquisition of appropriative water rights for certain small projects. In
accordance with the Water Code section 1228, water right registrations are available for
small irrigation, small domestic, and livestock stockpond users. SIURs are applicable to
irrigated crops for sale or trade, including commercial cannabis cultivation once general
conditions are adopted. Small Domestic Registrations (SDR) may be used for small,
incidental watering and personal gardens and are not subject to this Policy (SDRs may
not be used for obtaining CDFA commercial cannabis cultivation licenses). Livestock
stockpond registrations are not available for cannabis cultivation.

Although cultivators often have multiple options to establish a water right for their water
supply, the State Water Board anticipates that many cultivators will choose the
Cannabis SIUR because it is a faster and easier way to obtain a water right in
comparison to the application process for a new appropriative water right, which can
take many years. In accordance with this Policy, cultivators who rely on surface water
to irrigate their cannabis operation are required to divert to storage during the wet
season (portions of fall/winter/spring) and forebear from diverting during the dry season
(summer/portions of fall). Because riparian water rights do not allow for water storage,
riparian water right holders who intend to cultivate cannabis will also be required to
obtain an appropriative (storage) water right (most likely through the Cannabis SIUR) in
order to comply with the Policy. Cultivators should be aware that Cannabis SIURS, like
other appropriative water rights: 1) will not be issued for fully appropriated streams in
the restricted diversion season, as it has been determined that water is unavailable for
appropriation; and 2) may not be available on rivers and streams designated as Wild
and Scenic (Public Law 90-542;16 U.S.C. 1271 et seq. and California Public Resource
Code section 5093.54). Cannabis SIURs, like other new registrations for
appropriations, are not available where the water source is in a CDFW Instream Flow
Study area with a final flow recommendation from CDFW submitted to the State Water
Board under Public Resource Code section 100021,

The Requirements established in this Policy serve as General Conditions for the
Cannabis SIUR water right registrations for commercial cannabis cultivation statewide.
Cultivators will submit their registration filing (application), have the ability to make
payments, and receive a water right registration certificate through the State Water

16 Water Code section 1229.1.
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Board’s online portal. Cultivators will be subject to all terms and conditions set forth in
this Policy as well as any additional conditions assigned by CDFW.

CDFA'’s CalCannabis Cultivation Licensing Program

In accordance with California Business and Professions Code (BPC) sections 26012,
26013, and 26060, CDFA has established a commercial cannabis cultivation licensing
program. BPC section 26051.5(b)(7) requires the CDFA to consult with the State Water
Board on the source or sources of water the applicant will use for cultivation. BPC
section 26060.1(b)(1) requires that CDFA include conditions requested by the State
Water Board in any license, including but not limited to the principles, guidelines, and
requirements established under Section 13149 of the Water Code.

Compliance with the Requirements of this Policy is a pre-requisite for obtaining a CDFA
Cannabis Cultivators license. The law requires that cannabis cultivators provide
evidence of compliance with the Water Boards’ Requirements (or certification by the
appropriate Water Board stating a permit is not necessary) as part of their application
for a CDFA cannabis cultivation license. The State Water Board has primary
enforcement responsibility for the Requirements and shall notify CDFA of any
enforcement action taken?’.

Continuing Authority to Amend Policy
Pursuant to Water Code Section 13149(a)(2), the State Water Board has continuing
authority to amend this Policy as it deems reasonably necessary.

Instream Flow Dedications

Water Code section 1707 allows any person entitled to the use of water, whether based
upon an appropriative, riparian, or other right, to petition the State Water Board for a
change for purposes of preserving or enhancing wetlands habitat, fish and wildlife
resources, or recreation in, or on, the water.

Local Cooperative Solutions

If CDFW enters into an agreement with one or more cannabis cultivators and
determines that the agreement provides watershed-wide protection for aquatic species
that is comparable to or greater than the instream flow Requirements provided by this
Policy, the cannabis cultivator or cultivators may request approval from the Deputy
Director to implement the agreement in place of the instream flow Requirements
(numeric, narrative, and forbearance) in this Policy. The Deputy Director may approve
the request subject to such conditions, including reporting requirements, that the Deputy
Director deems necessary to prevent injury to other legal users of water or the
environment.

17 Water Code section 13149(b)(5)
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Other local cooperative solutions may also be proposed by cannabis cultivators to the
Deputy Director as an alternative means of reducing water use to preserve the required
instream flows. Requests to implement local cooperative solutions may be submitted to
the Deputy Director at any time. Local cooperative solutions may include proposals to
coordinate diversions or share water. Cannabis cultivators may also submit a local
cooperative solution to the Deputy Director that requests to use or install, maintain, and
operate a local gage and move the flow Requirement compliance point to that gage
location. The Deputy Director may approve a request, or approve it subject to any
conditions that the Deputy Director determines to be appropriate, if the Deputy Director
determines:

(@)  The continued diversion is reasonable;

(b)  That other users of water will not be injured;

(c) That the relevant minimum instream flows identified in this Policy will be
met; and

(d)  Gages used as compliance points will be installed, maintained, and
operated in accordance with the gage installation, maintenance, and operation
Requirements in Section 3 of Attachment A of this Policy.

Diversions in violation of a local cooperative solution or agreement approved by the
Deputy Director are subject to enforcement as a violation of this Policy. Interested
parties will be provided notice of agreements, local cooperative solutions, and decisions
under this section via: (1) the State Water Board’s “Cannabis Cultivators” email
subscription mailing list; and

(2) posting on the State Water Board’s cannabis webpage as soon as practicable. The
Deputy Director may issue a decision under this section prior to providing notice. Any
interested person may file an objection to the proposed agreement, proposed local
cooperative solution, or decision. The objection shall indicate the manner of service
upon the certifier or petitioner. The State Water Board will consider any objection, and
may hold a hearing thereon, after notice to all interested persons.

Tribal Authority Savings Clause

Nothing in this Policy shall be construed to amend or modify in any way the authority of
California Native American tribes to regulate cannabis cultivation on Tribal lands
recognized as “Indian country” within the meaning of title 18, United States Code,
section 1151.

ENFORCEMENT

Compliance with this Policy is mandatory to ensure that the diversion of water and
discharge of waste associated with cannabis cultivation does not have a negative
impact on water quality, aquatic habitat, riparian habitat, wetlands, or springs. Timely
and appropriate enforcement is critical to ensure that cannabis cultivators enroll under
the regulatory framework and anticipate, identify, and correct any violations.
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Enforcement action may be taken against cultivators who continue to grow cannabis in
violation of state law and against cultivators who enroll in regulatory programs, but fail to
fully comply with the Requirements. Appropriate penalties and other consequences for
violations prevent cultivators that do not comply with the Requirements from obtaining
an unfair competitive advantage and help ensure public confidence in the regulatory
framework.

Continuing Authority to Amend Water Rights

The State Water Board has continuing authority to amend or modify water right permits
and licenses pursuant to Water Code sections 100 and 275. If, after investigation, the
State Water Board determines that a permitted diversion results in an adverse impact to
public trust resources or results in a waste or unreasonable use or unreasonable
method of use or method of diversion of water, the State Water Board may modify a
permit or license term or may adopt additional requirements in order to protect the
public trust, ensure that the waste is abated, and ensure that the diversion and use of
water is reasonable. Similarly, the State Water Board may modify existing permits or
licenses if the State Water Board determines that such modification is necessary to
meet water quality objectives contained in water quality control plans or policies for
water quality control established or modified pursuant to Division 7 (commencing with
section 13000) of the Water Code. Such a modification will be made after providing
affected permit and license holders with any legally required notice, hearing or other
procedures.

Prohibition Against Waste and Unreasonable Use of Water

The State Water Board has continuing authority under Water Code sections 100 and
275 to enforce the requirements of the California Constitution, Article X, section 2, which
directs that the water resources of the state be put to beneficial use to the fullest extent,
and that water not be wasted or unreasonably used. It further provides that rights to the
use of water are limited to such water as is reasonably required for the beneficial use
served, and does not extend to the waste, unreasonable use, unreasonable method of
use, or unreasonable method of diversion of the water.

The reasonable use doctrine applies to both surface water and groundwater, and it
applies irrespective of the type of water right held by the diverter or user. (Peabody v.
Vallejo (1935) 2 Cal.2d 351, 366-367.) What constitutes an unreasonable use, method
of use, or method of diversion depends on the facts and circumstances of each case.
(People ex rel. State Water Resources Control Board v. Forni (1976) 54 Cal.App.3d
743, 750.) Under the reasonable use doctrine, water right holders may be required to
endure some inconvenience or to incur reasonable expenses. (Id. at pp. 751-752.)
The State Water Board’s continuing authority includes the power to enact regulations
that preclude unreasonable use. (Water Code § 1058; Light v. State Water Resources
Control Board (2014) 226 Cal.App.4th 1463, 1482.)
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In light of limited available water supply and the need for water to protect public trust
resources, the State Water Board has determined that it is a waste and unreasonable
use of water under Article X, section 2 of the California Constitution to: 1) divert or use
water for cannabis cultivation in a manner inconsistent with this Policy, regardless of
water right seniority; 2) to divert or use water for cannabis cultivation, where prohibited
by state law, this Policy, on public lands, or on tribal land without authorization; and 3)
overwater cannabis plants and cause runoff.

If, after investigation, the State Water Board determines that a water diversion is
wasteful or constitutes an unreasonable use, unreasonable method of use, or
unreasonable method of diversion of water, the State Water Board may require a
person who diverts and uses water to comply with measures to abate the waste or
ensure the reasonable use of water, method of use, and method of diversion. Such a
requirement will be adopted subject to applicable State Water Board procedures.

Protection of Public Trust Resources

The State Water Board has an affirmative duty to take the public trust into account in
the planning and allocation of water resources, and to protect the public trust uses
whenever feasible. In the exercise of that duty, the State Water Board may use its legal
authority to set requirements protecting public trust resources and order water users to
comply.

Incorporation of Policy Requirements in CDFA Cultivation Licenses
Implementation of the Requirements in this Policy is not solely the purview of the Water
Boards. Pursuant to Business and Professions Code section 26060.1(b)(1), CDFA will
incorporate this Policy’s Requirements (referenced in the statute as “principles,
guidelines, and requirements”) into cultivation licenses issued under its CalCannabis
Cultivation Licensing Program and will consult with the State Water Board regarding
their implementation. If the State Water Board or CDFW finds, based on substantial
evidence, that cannabis cultivation is causing significant adverse impacts on the
environment in a watershed or other geographic area, CDFA shall not issue new
licenses or increase the total number of plant identifiers within that watershed or area*®.

Watershed Enforcement Team

In addition to the Water Boards’ dedicated enforcement staff, legislation!® directed the
Water Boards and CDFW to expand the scope of the Watershed Enforcement Team
(https:/www.wildlife.ca.gov/Conservation/Cannabis/WEP) from its initial North
Coast/Central Valley focus to address cannabis cultivation activities statewide. In

18 Business and Professions Code section 26069 (c)(1).
19 Water Code section 13276(a) and Fish and Game Code section 12029(c), as established in Assembly
Bill 243 (Statutes 2015, Chapter 688, Wood).
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addition to pursuing enforcement related to cannabis cultivation, this team also provides
public outreach and education, performs site inspections, and responds to complaints.

Enforcement Tools

The Water Boards have a variety of enforcement tools to correct noncompliance. The

Policy may be implemented directly per Water Code section 1847. The Policy

Requirements will be implemented through the Cannabis Cultivation General Order, the
Cannabis SIUR, and Cannabis Cultivation General Water Quality Certification. The
following summary includes types of enforcement actions that may be taken by the
Water Boards. The Water Boards will make every effort to coordinate any enforcement

action among its various divisions, offices, and regions and not initiate duplicative

enforcement on the same violations. The Water Boards will coordinate enforcement

with other agencies where appropriate.

Informal Enforcement

An informal enforcement action is any enforcement action taken by Water Boards staff

that is not defined in statute or regulation.

Verbal and Written Contacts

An informal enforcement action can include any form of communication (verbal,

written, or electronic) between Water Boards staff and a cannabis cultivator

concerning an actual, threatened, or potential violation.

Notice of Violation

A Notice of Violation (NOV) letter is the most significant level of informal

enforcement action for cannabis cultivators and should be used only where a
violation has occurred. NOV letters must be signed by the appropriate staff and

provided to the cannabis cultivator.

Formal Enforcement

Formal enforcement actions are statute-based actions to address a violation or
threatened violation of water rights and/or water quality laws, regulations, policies,
plans, or orders. The actions listed below present options available for water right

and/or water quality enforcement.

Notice to Comply

The Water Boards may issue a Notice to Comply for certain minor violations.

Order Technical Reports and Investigations
The Water Boards may conduct investigations and require technical or

monitoring reports from any person who has discharged, discharges, or is

suspected of having discharged or discharging, or who proposes to discharge

waste.
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Administrative Civil Liability
Administrative Civil Liability (ACL) refers to monetary penalties that may be
imposed by the Water Boards.

Supplemental Environmental Projects

The Water Boards may allow a person or entity to satisfy no more than 50
percent of the monetary assessment imposed in an ACL order by
completing or funding one or more Supplemental Environmental Projects
(SEPs). SEPs are projects that enhance the beneficial uses of the waters
of the state, provide a benefit to the public at large, and are not otherwise
required of the person or entity.

Cleanup and Abatement Orders

Cleanup and Abatement Orders (CAOs) may be issued to any person who has
discharged or discharges waste into the waters of the state in violation of any
waste discharge requirement or other order or prohibition issued by the Water
Boards, or who has caused or permitted, causes or permits, or threatens to
cause or permit any waste to be discharged or deposited where it is, or probably
will be, discharged into the waters of the state and creates, or threatens to
create, a condition of pollution or nuisance. The CAO requires the cannabis
cultivator to clean up the waste or abate the effects of the waste, or both, or, in
the case of threatened pollution or nuisance, take other necessary remedial
action, including, but not limited to, overseeing cleanup and abatement efforts.

Time Schedule Orders

Water Boards can require the cannabis cultivators to submit time schedules that
sets forth the actions the cannabis cultivators will take to address actual or
threatened discharges of waste in violation of requirements.

Cease and Desist Orders

To remedy water quality violations, a Regional Water Board or the State Water
Board may issue a Cease and Desist Order (CDO) against the discharger. The
State Water Board also may issue a CDO for water rights violations. In addition
to general authority to issue CDOs, the State Water Board has specific legal
authority to issue a CDO against any unlawful diversion or discharge for
cannabis cultivation, any diversion or discharge that violates this Policy, and any
cultivation activity that violates other applicable requirements that protect the
environment.

Revocation of Water Right Permits and Licenses
The State Water Board may revoke a water right permit, license, or registration
pursuant to certain sections of the Water Code.
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Modification or Rescission of Waste Discharge Requirements
The Water Boards may modify or rescind waste discharge requirements (WDRS)
in response to violations.

Enforcement Referral

Depending on the nature of the violation, the Water Boards may refer violations
to the State Attorney General, County District Attorney, City Attorney, US
Attorney, or United States Environmental Protection Agency.

|
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