Public Comment

Statewide Dredged or Fill Procedures
Deadline:8/18/16 12:00 noon

California Council for Environmental and Economic Balance

101 Mission Street, Suite 1440, San Francisco, California 94105
415-512-7890 phone, 415-512-7897 fax, www.cceeb.org

P ECEIVE EJ

August 18, 2016

8-18-16

SWRCB Clerk

Jeanine Townsend

Clerk to the Board

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-2000

Via Electronic Submission: commentletters@waterboards.ca.qgov

Re: Comments Regarding the Draft Statewide Dredged or Fill Procedures

Dear Ms. Townsend,

On behalf of the members of the California Council for Environmental and Economic
Balance (CCEEB), we appreciate the opportunity to offer the following comments
regarding the State Water Resources Control Board’s (SWRCB) draft Statewide
Dredged or Fill Procedures for incorporation as amendments to the California Ocean
Plan and Inland Surface Waters, Enclosed Bays, and Estuaries of California Plan
("Draft Procedures”). Additionally, we appreciate your consideration of our request
to extend the comment period and provide an additional two weeks for stakeholders
to review and develop comments on the Draft Procedures.

CCEEB is a coalition of business, labor, and public leaders that works together to
advance strategies to achieve a sound economy and a healthy environment.
Founded in 1973, CCEEB is a non-profit and non-partisan organization.

While we applaud the SWRCB and staff in its efforts to more closely align the
proposed amendments for regulating discharges of dredged or fill materials to the
federal requirements and to provide statewide consistency as they apply to waters of
the state, after thorough review CCEEB has identified a number of concerns with the
Draft Procedures that may create significant and unreasonable burden on a host of
regulated entities seeking to maintain regulatory compliance. Further, the approach
contemplated in the new document is a vast departure from the prior work the
SWRCB had undertaken related to a state wetlands policy and in this regard the
considerations and feedback associated with the prior work does not apply in-full to
the current draft. As a matter of fact, the approach contemplated in the proposed
amendments creates a broader program that has not been sufficiently vetted nor the
implications fully understood. '



As you and the Board know, CCEEB and its members always endeavor to provide
substantive feedback to help balance economic and environmental considerations,
avoiding detrimental effects on the economy and positively inform potential revisions
to various efforts undertaken by the SWRCB. In this regard, we have divided our
comments into general comments accompanied by more specific comments and
some proposed language revisions for your consideration.

GENERAL COMMENTS

CCEER appreciates the SWRCB's interest in providing consistency across the state
and improving protections for waters of the state not covered by the Clean Water Act
(CWA). However, we are concerned about the broad nature of the Draft Procedures
that would encompass all impacts to waters of the state — not merely wetlands as
prior SWRCB direction would have addressed. Further, the Draft Procedures are
duplicative and in some cases we believe are in conflict with the CWA. These
concerns, we believe, will result in significant burden on the regulated entities
subject to these procedures that outweigh any minor benefit that may be realized, if
at all. Additionally, a number of the provisions are vague, inconsistent and even
present conflicts that will impact the Draft Procedures’ implerentation, the National
Pollution Discharge Elimination System (NPDES) permitting requirements and result
in inconsistent application by regional boards.

Project Objectives Are Not Achieved

As described in the Staff Report in Section 6.1, the Draft Procedures include seven
specific objectives. Unfortunately, four of the seven objectives clearly would not be
fulfilled through implementation of the Draft Procedures:

« Objective 3 strives for consistency with the federal CWA Section 404
program. The approach described in the Draft Procedures does not fulfill this
objective.

« Objective 5 strives to improve consistency across all Water Boards; however,
the use of the terms “may” and “case-by-case” eliminates the consistency the
SWRCB is focused on institutionalizing across and possibly within regional
boards. Further, future efforts to develop application forms, template order for
401s and WDRs, and guidance were alluded to in the Staff Report and during
the workshop, but it is difficult to assess how effective these documents will
be when they have not been developed or shared in conjunction with the
review of the Draft Procedures.

e Objective 6 strives to streamline the 401 Certification process; however, the
Draft Procedures specify additional requirements that burden projects and
instead obfuscate the permitting process.

¢ Objective 7 strives to establish procedures for regulation of dredged or fill

discharges to all waters of the state, but these Draft Procedures are incredibly
confusing and vague to the point where this objective is not fulfilled.
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The Draft Procedures are taking the approach of “one size fits all,” which is not an
appropriate way to permit various activities that occur throughout California.
Additional thought is required to tease apart requirements associated with activities
that result in minimal impacts. Given the intense Water Board staff workload, this
approach ensures that staff time is focused on those projects that truly require
additional analyses and more comprehensive permitting.

Level of Staff Discretion May Cause Significant Uncertainty and Inconsistency

Throughout the Draft Procedures, the terms “may” and “case-by-case” basis are
used to describe Draft Procedures implementation. Although we applaud the
SWRCB’s efforts to streamline the permitting process, these terms will not drive
consistency among the Water Boards and instead are likely to create substantial
variation in permit processing decisions between regional boards, as well as among
staff within a regional board. While it may be understandable that the individual
Boards be given some discretion on when to apply specific conditions, the language
includes no guidance on when or how to apply these. This vague language is likely
to result in inconsistencies on how these are applied and could create substantial
uncertainty for the regulated community. It is recommended that additional,
condition-specific language be added in the next revision of the Draft Procedures to
better define when and how these requirements may be enforced. Further, this will
provide interested stakeholders the opportunity to review and comment on these
important components of the Draft Procedures.

NWP Pre-Certification Process

As the U.S8 Army Corps of Engineers (USACE) works to reissue its Nationwide
Permits (NWP) in March of 2017, the utilities (and other CCEEB-represented
industries) would like to work with the SWRCB to expand the scope of the
precertification of NWP 12 (and other NWPs). Pre-certifying a greater range of NWP
activities would serve to provide significant streamlining to the process. In fact, in
addition to pre-certifying these activities, Water Board staff should consider finding
them exempt from the Draft Procedure’s application process. This would create
significant efficiencies for many activities, particularly repair and maintenance
activities that are already identified as having minimal impacts to water quality.

Draft Procedures Do Not Specify How they Amend Existing SWRCB
Documents

The Draft Procedures lack any specific proposed revisions to the Water Quality
Control Plan-Ocean Waters of California (Ocean Plan) and Policy for Implementation
of Toxics Standards for Inland Surface Waters, Enclosed Bays & Estuaries of -
California (Implementation Policy) that are needed to reference to the Draft
Procedures or to explain how the Draft Procedures interact with the balance of the
Ocean Plan and Implementation Policy. For example, the Ocean Plan states (at
Introduction Section C.2.) that:

“This plan is not applicable to discharges to enclosed” bays and estuaries” or
inland waters of control of dredged material.” :
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Will this statement be revised and, if so, to what extent will the Ocean Plan be
applicable to the control of dredged material or to wetlands? What other revisions
are contemplated? Proposed revisions to the Ocean Plan and Implementation
Policy need to be incorporated into the proposed amendments so that interested
stakeholders are provided the opportunity to review and comment on these
important components of the amendments. ‘

SPECIFIC COMMENTS

/A Wetland Definition

Although the Draft Procedures attempts to make clear that they are not intended to
expand or modify the SWRCB's jurisdiction over waters of the state, we believe it
may in fact expand the definition of wetlands as used by the US Army Corps of
Engineers (USACE) and the US Environmental Protection Agency (EPA). While one
of the goals was to make the Draft Procedures consistent with the USACE
delineation, the proposed definition is not consistent with this goal. As a matter of
fact, the expanded definition may subject water features such as puddles and
ditches to regulation. '

The Draft Procedures do not provide clear criteria on how waters will be determined
to be “waters of the state” and rather, states that Water Boards “may” consider a
defined wetland to be a water of the state on a “case by case” basis. In the absence
of any SWRCB-issued guidance or framework addressing jurisdiction, this approach
seems to create a great deal of unnecessary confusion and uncertainty for Water
Board staff and the public. The Draft Procedures mention that a complete list of
categorical “water of the state” descriptions has not been developed, and give no
assurances that a list will be issued in the future. Such a list is a critical component
of the Draft Procedures and should be incorporated into the Draft Procedures so that
interested stakeholders are provided the opportunity to review and comment on the
list.

Ultimately, the wetland definition within the Draft Procedures does not provide
regulatory certainty; does not streamline the application process; does not promote
regulatory consistency across or within regional boards; and will result in confusion
in the use of the term “wetlands” outside of the Boards’ program. In order to address.
these concerns, CCEEB recommends the following:

- Incorporation of the USACE definition of “wetland;” and

- Inclusion of a complete list of “waters of the state” in the revised Draft
Procedure to provide clarity to the public and.a consistent approach for Water
Board staff.

IV.A. Project Application Submittal

The Draft Procedures require the pemmitting authority to either determine an initial
application complete or request additional information within 30 days of receipt of the
application. The permitting entity then has an additional 30 days to determine
whether the application is complete upon receiving the additional information
requested. They do not clarify, however, the permitting entities’ obligation to
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respond and ability to continue to request additional information beyond that which
has already been provided. The Draft Procedures in this regard should include
language that requires the permitting entity to be specific with their requests for more
information to prevent repetition of requests and provides that the application is
complete if there has been no formal written response from the permitting entity
within 30 days.

The. Draft Procedures add an additional 30-day timeframe for deeming an
application complete. In total, the proposed regulations could result in a 60-day
timeframe for deeming an application complete, with little incentive for Water Board
staff to deem an application complete at the first 30-day window. Guidelines and
training should be developed and provided to agency staff to explain which projects
would be more likely to require the longer permit timeframe. |

The Draft Procedures include a two-part application—Part 1 ltems Required for a
Complete Application and Part 2 Additional Information Required for a Complete
Application. The Staff Report states that the lists of items were generated by
querying what various agency staff currently require and compiling these items into a
master list. We believe further consideration needs to be given to the Part 2 items to
evaluate the merit and value they bring to the ‘application assessment process. The
Part 2 items include topics that may be difficult and costly to address, including
impacts associated with climate change related to the project and a description of
the overall abundance, diversity and condition of aquatic resources in the proposed
compensatory mitigation project. Most importantly, there is no threshold or criteria
as to when the Part 2 items would be required and this will very likely lead to
significant inconsistencies. It is unfortunate that the Draft Procedures propose what
appears to be a menu for staff to choose from, as opposed to developing guidance
for specific impacts or water features that may require additional information for
analysis. Triggers or thresholds based on the level of project impacts or the type of
water impacted need to be included in the revised Draft Procedures to address this
omission. It will also provide interested stakeholders the opportunity to review and
comment on these important components of the Draft Procedures.

IV.A.3. Project Application — Emergencies

Many of CCEEB’s members provide essential public services, such as transmission
and delivery of electricity, natural gas, telecommunications and water to residential,
commercial, industrial, institutional and governmental customers throughout
California. It is imperative that the amendments contain language that would provide
for facilitated, if not “after-the-fact,” permitting for emergencies so that these
essential services can be promptly restored. We recommend the addition of the
following language:

“3. In the case of an emergency that requires immediate action to prevent or
mitigate the loss of essential public services, the discharger shall submit a
brief description of the emergency action within five days of commencement,
and then shall submit, as feasible, the information identified in Section IV.A.1.
and establish a schedule within thirty days for submitting any additional
information with the Regional Board.” '



IV.B.3 Alternative Analysis

The Draft Procedure states that an alternatives analysis “may” be required for both
discharges to water of the United States when not required by the USACE and
discharges to waters of the state. However, it provides no criteria or guidance as to
when an alternatives analysis would be required. Again, without providing any
decision-making framework, the likelihood of inconsistent approaches is very high.

" The USACE exempts projects utilizing NWPs from the requirement to conduct an
alternatives analysis. However, the SWRCB puts an additional condition that an
NWP needs to be pre-certified. We request that this requirement be removed. The
intent of the NWP Program is to provide “timely authorizations for the regulated
public while protecting the Nation's aquatic resources” for activities which will result
in “no more than minimal individual and cumulative adverse environmental effects.”
Each NWP permit goes through an alternatives analysis under the National
Environmental Policy Act (NEPA)} and consistent with the 404(b)(1)} Guidelines as
part of the issuance process. As such, there is no need to conduct an extensive
alternatives analysis on projects that qualify under this program, regardless of the
pre-certification status. This is a clear example of a requirement within the Draft
Procedures which would subject minor activities to additional unnecessary review.

The SWRCB should consider an additional exemption in regards to the California
Environmental Quality Act (CEQA) — that is, if a project is exempt from CEQA —
since it would not have a significant effect on the environment, either individually or
cumulatively, it would also be exempt from the alternatives analysis requirement.

We recognize that the SWRCB's intent for the Draft Procedures is to align with the
USACE's 404(b)(1)Guidelines, but there are two important concerns with this
approach. First, the Comparison of the 404(b)(1) Guidelines to the State
Supplemental Dredged or Fill Guidelines strikes out all the language pertaining to
the USACE’s approach fo alternatives analysis and thus, the procedures do not
provide any documentation confirming how the alternatives analysis will be
conducted. Second, requiring an alternative analysis for projects that qualify for a
NWP is not in alignment with the USACE's process and creates significant additional
burdens for projects with minimal impacts. In essence, the SWRCB is creating a new
process for a 401 Certification alternative analysis that is not congruent with that of
the USACE and instead may result in excessive cost and time delays in its
development with little gain to waters of the state. In this regard, CCEEB firmly
believes the Draft Procedures should not make an alternatives analysis a
requirement of a 401 certification. If the SWRCB opts to maintain the alternatives
analysis as part of its process, as with the USACE's process it should be required
only for projects with significant permanent losses of state waters. Given Water
Board staff workload, this approach increases the likelihood that staff time is focused
on those projects that truly require additional analyses and more comprehensive
permitting.

{V.B.5 Compensatory Mitigation

As detailed in the staff report, a watershed approach is contemplated in the Draft .
Procedures in terms of compensatory mitigation. Both strategies involve locating
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compensatory mitigation “using a watershed approach based on a watershed profile
from a watershed plan.” We have conducted informal research with professional
mitigation acquisition entities, and this approach has not been seen in California. We
would like this language to be removed or revised to ensure that it does not limit
potential benefits in securing and protecting waters of the state.

We do support the efforts to promote regional conservation and applaud the
SWRCB for not requiring mitigation to occur within the vicinity of the project if greater
benefits can be achieved elsewhere. Further, we request that the revised Draft
Procedures clarify that in-lieu-fee programs and mitigation banks are acceptable
mitigation options, including when a wetiand impact is located within another
watershed but within the in-lieu-fee program’s or mitigation bank’s service area.

Although the intentions to im'plement standardized procedures to determine
compensatory mitigation requirements is stated in the Staff Report, the existing Draft
Procedures provide no security or transparency to the applicant.

C. General Orders

Section C of the Draft Procedures state that the State or Regional Boards may adopt
General Orders for specific types or classes of activities that require similar
conditions or limitations to minimize adverse impacts and are more appropriately
regulated by a general order. While this is arguably a helpful approach, another
possibility would be to more clearly recognize the USACE's NWPs and provide
streamlined processing for activities that qualify for these permits. They are
categories of discreet activities with minimal impacts. A further concern with this
approach is that it will create inconsistencies among the regional boards in terms of
how certain types of activities are regulated.

Additional Detailed Concerns & Specific Language Suggestions

In addition to these comments, CCEEB respectfully submits the attached table that
outlines additional detailed concerns and provides specific language
recommendations to address these concerns as you consider revisions to the Draft
~ Procedures. The comments and proposed changes provided in this table are based
on the language contained in the Draft Procedures and revised 404.b.1 guidelines.
We request that changes staff makes to the Draft Procedures and revised 404.b.1
guidelines also be reflected in the Staff Report.

With regard to revisions, we understand from the July 19" workshop that a revised
Draft Procedures will be released for public review and comment ahead of final
Board action. We respectfully request that at such time that a revised document is
released stakeholders are provided no less than a 30-day comment period and
provided leeway to submit comments on the totality of the revised Draft Procedures,
rather than merely the changes. CCEEB asserts that given the scope of the
program is significant and could have substantial impact, the opportunity to review
the revision in its totality when released is warranted.

Thank you for the opportunity to comment and for your consideration of our
concerns and recommended revisions. CCEEB locks forward to working with the
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SWRCB and staff to develop a procedure that is workable, consistently applied
across jurisdictions, and protective of the environment. Should you have questions,
please contact CCEEB’s Water, Chemistry and Waste Project Manager Dawn
Koepke with McHugh, Koepke & Associates at (916) 930-1993. Thank you.

Sincerely,

Gerald D. Secundy w;ﬁ
CCEEB President

cc: The Honorable Felicia Marcus, Chair, SWRCB
The Honorable Fran Spivy-Weber, Vice Chair, SWRCB
The Honorable Tam Doduc, SWRCB
The Honorable Steven Moore, SWRCB
The Honorable Dorene D'Adamo, SWRCREB
Karen Larsen, Deputy Director, SWRCB
Phillip Crader, Assistant Deputy Director, SWRCB
CCEEB WCW Project Members
Dawn Koepke, McHugh, Koepke & Associates
The Gualco Group, Inc.

Aftachment
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