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 Re: Groundwater Sustainability Legislation 
  
 
Dear Kara: 

Pursuant to your request for a legal evaluation regarding the authority and 
responsibility of the Sonoma Resource Conservation District as it relates to the 
Sustainable Groundwater Management Act (the Act), I offer the following discussion, 
legal opinion, and recommendations. 

Background - The Act: Authorization/Requirements 

Generally, the Act was created to aid in the protection and management of 
California’s groundwater.  The stated legislative intent is to provide local groundwater 
agencies with the authority and assistance necessary to sustainably manage groundwater 
(Water Code, §10720.1, subd. (d)).  A key element within this intent is that the 
groundwater basins should be managed by local agencies, although it does authorize the 
State to oversee the actions and intervene if local agencies are not managing groundwater 
in a sustainable manner (§10720.1, subd. (h)). 

Among other things, the Act requires creation of groundwater sustainability plans 
and management to those plans for high and medium priority basins as designated in 
accordance with Bulletin 118 (Wat. Code, §10720.7).  The Act also authorizes the 
creation of Groundwater Sustainability Agencies (GSAs) at a local level for the purpose 
of creating and managing those sustainability plans.  Generally, any local agency or 
combination of local agencies overlying a groundwater basin may decide to become a 
GSA for that basin (§10723, subd. (a)).   

A Resource Conservation District May Become a GSA 

A GSA is defined in the Act as “one or more local agencies” that implement the 
provisions of the Act or take action to enforce a groundwater sustainability plan (Wat. 
Code, §10721, subd. (j)).  A “local agency” is defined as a “local public agency that has 
water supply, water management, or land use responsibilities within a groundwater 
basin” (§10721, subd. (n)).  

Resource Conservation Districts (RCDs) are authorized by the California Public 
Resources Code (PRC), and, although an RCD may receive funding from public or 
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private sources, it is clearly a public entity not only because it is created by the public 
resources code, but also because it is referred to as a “public district” in the code (Pub. 
Res. Code, §9022).  Unlike most other public districts, an RCD is specifically defined as 
a state agency only when contracting with other state agencies (Government Code, 
§56036; Pub. Res. Code, §9003).  With this very specific restriction, an RCD is not 
generally considered a state agency.  The code further requires that an RCD must be 
locally conceived and supported (Pub. Res. Code, §9161, et seq.), and each of its 
directors must reside within the district, or have significant connection to the real 
property of the district (id., §9352).  As such, and because it is generally excluded from 
definition as an “agency of the state,” an RCD is best defined as a “local public agency.”   

In accordance with the PRC, an RCD is charged with managing the “control of 
runoff, the prevention or control of soil erosion, the development and distribution of 
water and the improvement of land capabilities” (Pub. Res. Code, §9151).  The control of 
runoff and the development and distribution of water are clearly “water management” 
activities.  Further, the directors of an RCD are authorized to take extensive action 
regarding research and carrying out plans for water and soil conservation with public and 
private entities (§9401 et seq.).  As all of these activities involve water and/or land 
management, an RCD’s responsibilities fall within the responsibilities of a prospective 
GSA as defined in the Act.   

Because the geographic territory of the Sonoma RCD includes the Petaluma 
River, Sonoma Valley, and Santa Rosa Plain groundwater basins, which are all medium 
or high priority basins, it meets all of the requirements to be an entity that may decide to 
become a GSA (Wat. Code, §10723).  To pursue this course, the Sonoma RCD must 
provide notifications and submittals in accordance with Water Code section 10723.8, 
subdivision (a). 

Discussion Regarding Other Entities 

Throughout the Act, the Legislature recognizes that there may be more than one 
local agency with an interest in water management for any given basin.  In fact, the 
Legislature specifically contemplates that there may more than one agency proposing to 
manage a basin, and receiving applications from more than one agency to become a GSA 
for any given area (Wat. Code, §10723.8, subd. (a) & (c)).  The code also specifically 
prohibits overlap of the geographic areas managed by the GSAs (§10723.8, subd. (c)).  In 
the event of overlap, the instruction within the code is that local agencies “shall seek to 
reach agreement” to allow prompt designation of a GSA (ibid.). 

Sonoma RCD’s geographic area is extensive in Sonoma County, and other local 
agencies with an interest in participating in groundwater management within these areas 
of control could include, but are not limited to, Sonoma County Water Agency, Sonoma 
County PRMD, Gold Ridge RCD, Northbay Water District, Valley of the Moon Water 
District, and the cities that overlie the basins.  The Act not only contemplates collective 
action between the entities, but also provides a method for collective action through 
either a joint powers or other legal agreement (Wat. Code, §10723.6, subd. (a)).  Further, 
an RCD is specifically authorized to enter into such agreements in accordance with 
Public Resources Code section 9408, subdivision (a). 



To avoid duplication of effort and ensure inclusion of all local agencies, I 
recommend a joint effort where all local public agencies are invited to participate in the 
GSA.  In the event that Sonoma RCD or another entity would prefer to have full control 
of the GSA, and wish to exclude any other local agencies that are interested in being 
involved, an excluded agency would have the option of commencing litigation 
challenging the formation of that GSA (Wat. Code, §10735.2, subd. (d)).  As this could 
result in extensive costs for all parties, it would be beneficial to avoid the risk of such 
legal action.  

Legal Evaluation:  Standard of Review and Controlling Law 

In the event that any party did institute litigation challenging the formation or 
control of the GSA, the prospect for success would depend on interpretation of the 
legislative intent of the relevant statutes (William v. Berkeley (1601) Plow 223, 231), see 
also Code of Civil Procedure, section 1859:   

In the construction of a statute the intention of the 
Legislature, and in the construction of the instrument the 
intention of the parties, is to be pursued, if possible; and 
when a general and particular provision are inconsistent, 
the latter is paramount to the former. So a particular intent 
will control a general one that is inconsistent with it. 
(§1859). 

The stated legislative intent of the Groundwater Management Act is, among other 
things, “To provide local groundwater agencies with the authority and the technical and 
financial assistance necessary to sustainably manage groundwater. . . , (and)  To manage 
groundwater basins through the actions of local governmental agencies to the greatest 
extent feasible, while minimizing state intervention to only when necessary to ensure that 
local agencies manage groundwater in a sustainable manner.” (Wat. Code, §10720.1).    

The stated legislative intent of the Public Resources Code that authorizes 
formation of RCDs is soil and water conservation (Pub. Res. Code, §9001).  The code 
authorizes creation of RCDs to aid in conservation of watershed, water quality, saving 
water, and preventing waste, and further specifies that their purpose is to locally manage 
conservation of water, control of runoff, protection of water quality, and development of 
water storage and distribution.  To achieve this end, RCDs are authorized to “Ensure 
consistency with the authorities and policies of. . . this state, counties, cities, public 
districts, (and) other resource conservation districts” and “Facilitate coordinated resource 
management efforts for watershed restoration and enhancement” (ibid.).   

Evaluation:  An RCD is Excluded from a GSA and Challenges Formation 

As the legislative intent of the Act addresses activities that are entirely within the 
scope of the authority and responsibility of an RCD, and with the very specifically stated 
intent that an RCD should be managed at the local level and facilitate resource 
management efforts with other agencies, it is likely that a challenge by an RCD to 
creation of a GSA without their requested participation would be found to be contrary to 
the legislative intent of the Public Resources Code and would be successful.   



Evaluation: RCD Forms a GSA and is Challenged by an Excluded Entity 

Within the Public Resources Code, the legislators specifically require the RCDS 
not only to include, but to seek the cooperation of, other governmental agencies to avoid 
duplication, and are required to involve other agencies in the planning process (Pub. Res. 
Code, §§9402, 9413).  Public Resources Code section 9408, subdivision (b) clearly states 
the legislative intent “to encourage districts to facilitate cooperation among agencies of 
government to address resource issues of local concern.”  Therefore, if the RCD were to 
petition to become a GSA without including other local agencies, and one or more of 
them protested formation of that GSA, the protesting party would likely prevail due to the 
specific requirement and intent that RCDs cooperate with other entities.   

Discussion Regarding Interested Parties 

Where other parties are interested in groundwater management at a local level, 
whether or not they are local public agencies, the Act provides that their interests must be 
considered and that they must be fully informed of GSA activities.  Any person, (which 
includes an RCD), may request to be placed on the list of interested persons (Wat. Code, 
§§10735, 10723.4).  If any local public agency prefers to opt out of direct participation in 
the GSA, they may inform the GSA that they are an interested party.  In that event, the 
GSA must include in their petition a description of how the non-participating entity’s 
interests will be considered (§10723.8, subd. (a)).  In addition, the GSA must provide a 
written statement describing how the interested party may participate, and must ensure 
they receive notices regarding plan preparation, meetings, availability of draft plans, and 
all relevant documents (§§10727.8, 10723.4). 

Conclusion 

Based on the foregoing, I recommend that the local public agencies within 
Sonoma County develop a collective agreement in accordance with the provisions of 
Water Code section 10723.6, subdivision (a), and ensure that all local public agencies 
who may have an interest in participation are invited to join the agreement.  If any 
qualified local public agencies are not invited, and wish to participate, there is a risk of 
litigation challenging the formation and management of the GSA.  If Sonoma RCD or 
any of other of those agencies prefer to opt out of direct participation, they may simply 
request to be listed as “interested parties” in accordance with section 10723.4. 

If you have any questions, please don’t hesitate to give me a call. 

 

 
 Very truly yours, 

  
 Beverly J. Bartels, Esq. 
 CA Bar Lic. #265999 
 USPTO Atty. Lic #66,806 
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