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TURLOCK IRRIGATION DISTRICT =3 - Banlsis.g=m
333 EAST CANAL DRIVE a0
POST OFFICE BOX 949
TURLOCK, CALIFORNIA g5381

[(209) 883-8300

May 22, 2006

Ms. Erin Mustain
Division of Water Quality
1001 I Street, 15th Floor
Sacramento, CA 95814

Dear Ms. Mustain,

RE:  Submittal of Supplemental Environmental Impact Report Documentation for the Turlock

Trrigation District’s Aquatic Pesticide Application Program (Water Quality Order No.
2004-0009-DWQ)

- As previously discussed both via telephone and email, the Turlock Irrigation District has
completed the CEQA process for its Aquatic Pesticide Application Program. On January 3, 2006
the Turlock Irrigation District Board of Directors certified the Revised Final Focused
Environmental Impact Report and approved the Project. Following that action, the Turlock
Trrigation District submitted a request to the court to discharge the Modified Writ. A copy of the
court proceedings related to the CEQA process was forwarded to you via email on May 3, 2006.
A copy of the Judgment was sent via email earlier today.

As per your request, please find attached a copy of the Draft Focused Environmental Impact
Report, and the Revised Final Focused Environmental Impact Report for your records. -

Should you have any questions, please do not hesitate to contact me at (209) 883-8428.

Sincerely,

N
' ‘
BPebra C ersbach, P.E.

Water Planning Department Manager
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SECTIBNONE Introduction
On Decembex:-Q,__ 2005, TID published a Fingj EIR that containe_d the comments ang

in Deltakeeper v. T, urlock Irrigation District (Sacramento County Sup. Court N; 0. 04CS00222)
(November 24, 2004). This document reviseg that Final EIR. The Revised Final E[R mcludes
all of the information provided in the Finga] EIR, responses to the comments provided by the San
Joaquin Raptor Rescue Center and Protect Our Water, and copies of the written comments
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Debra Liebersbach . E _ _ {Wd} 4\9‘6 Vi

Turlock Irrigation District o : \\\ & W "DW

333 E. Canal Drive o Ab¥

PO Box Box 949 ' . '

Turlock, CA 95381-0949

Re:  Draft Focused EIR, Aquatic Pesticide Application Program for
Unlined and Partially Lined Canals

Dear Ms Libersbach:

: On behalf of San Francisco Baykeeper and its Deltakeeper Chapter

(“De]takeeper”), we submit thege comments to the Turlock Irrigation District (“District”) on the

- September 2005 Drafi Focused EIR (“DEIR”) for itg Aquatic Pesticides Program “Program™).

. The District has prepared this DEIR in an attempt to comply with the court ruling setting aside its

- January 30, 2004 approval of the Program on the basis of a negative declartion, However, after
careful review of the DEIR, we have determined that the DEIR fails to address most of the
defects contained jp the initial study and negative declaration (“IS/ND”).! The DEIR fails to
adequately analyze and mitigate numerous potentially significant impacts, and therefore fails to
comply with the requirements of the California Environments) Quality Act (“CEQA™), Public
Resources Code § 21000 et 5¢q., and the CEQA Guidelines, California Code of Regulations, title

14, § 15000 et seq.) (“CEQA Guidelines”), o | ]







© IL  The District’

Debra Liebersbach
November 7, 2005
Page 2

L The District Failed to Give Adeqilate Opportunity to Comment on the DEIR.

CEQA provides that the minimum notice period for a DEIR submitted to the State

should be at least 45 days. Pub. Res. § 21091 (a). The District initially released
the DEIR for public review on September 22, 2005 and indicated that the public comment period
would close on November 5, 2005. Not only is November 5th a Saturday, and therefore an
unlawful deadline for submitting comments, it is also only the 44th day of the lawful review
period. Code of Civil Procedure § 12. The public comment period on the DEIR cannot close
before November 7, 2005.

Moreover, pursuant to Galante Vineyards v. Monterey Peninsula Water

- Management District, 57 Cal. App. 4th 13 ( 1997}, and Public Resources Code section 21177,
the District must accept comments on the DEIR up until the close of the public hearing on the
Pesticide Program. Therefore, Deltakeeper reserves the right to submit further comments on the
adequacy of the DEIR.

s Environméntal Review of the Proposed Project Fails to Comply With
CEQA. .

A, The District Improperly Limited its Analysis to Groundwater Impacts.

. The District improperly limited the scope of its EIR to the impact of acrolein
applications to unlined canals on groundwater, apparently because it believes that the
groundwater analysis is a}f that is required of it as a result of the court’s ruling in Deitakeeper et

al. v. Turlock Frrigation Dist.. et al., Sacramento County Superior Court No, 04CS00222). To the
contrary, the court rejected the District’s request to limit the remedy for its CEQA violation to

B. The DEIR’s Project Description and Discussion of the Environmental Setting -
Is Inadequate And Fails to Include Information Necessary to Analyze the
Project’s Significant Impacts.







Debra Liebersbach
November 7, 2005
Page 3

“truncated project concept™ violates CEQA and mandates the conclusion that the lead agency did

not proceed in a manner required by law. San Joaquin Raptor, 27 Cal. App.4th at 730,
Furthermore, “faln accurate project description is necessary for an intelligent evaluation of the

The District’s own consultants performed a “Canal Reconnaissance Survey” and
determined that the canals contain commop pondweed and California arrowhead. DEIR, App. C
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(family Potamogetonaceae) (DEIR 2-5) - itself provides biological valye, According to the U S,
Army Corps of Engineers, Pondweed “provides benefits by providing shelter and structure for
fish and is a food source for a variety of waterfow! and shorebirds, which can provide habitat for
fish.” Exhibit 1. '

of the United States and of the state, Headwaters, Inc. v. Talent hrrigation District, 243 F.3d 52¢
(Sth-Cir. 2001). Under the “tributary rule,” beneficial usges that apply to water bodies that are
specifically identified in the Water Quality Control Plan (“Basin Plan™) for the region also apply

habitat, the project’s proposed pesticide application on canal waters directly impacts the viability
of these uses. In addition, beneficig] uses always include “existing uses” of the water body. 40
C.F.R. §§ 131 3(e), 131.1 O(g-h). Irrigation canals are often used for fishing and Swimming,
regardless of whether or not the District discourages such uses. All of these beneficial uses must
be protected. The DEIR fails to acknowledge such beneficial uses and therefore fails to evaluate
the impacts of the project on the beneficial uses of the canals.

? Email correspondence between District staff and consultants in Tesponse to comments
on the District’s initia] study and negative declaration were mcluded in the administrative record
for the IS/ND, and must also be included in the record for the FIR.
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C. ' TheDEIR Fails to Adequately Analyze Numerous Significant Environmental
Impacts.

1. The District Must Analyze the Substantial Adverse Impacts of
Pesticides on Species and Habitat that are Present jn the Irrigation
Canals.

a. Impacts of Acrolein,

also demonstrates the potential harm to species and habitat that may be present in the irrigation
canals when pesticides are applied.
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November 7, 2005
Page 6
* non-target organisms, provided that this impact is considered by the OPP o be of
acceptable significance, . .

uses of the waterbody receiving the pesticide application and other waterbodies connected
1o this water body." S

for Discharge of Aquatic Pesticides for Aquatic Weed Contro] in Irrigation Systems, Drinking
Water Canals, and Surface Water Impoundments that are Waters of the United States," submitted
to CA State Water Resource Control Board, by G. Fred Lee & Associates EJ Macero, CA
Decem‘u:er (2003) (hereinafier “Lee 2003") (submitted with SMW’s 1/21/04 comments on the

). ' '

at very low levels. The Initial Study conceded that the proposed application of aquatic pesticides
could cause potentiaj adverse effects to nine different special-status Species, including “loss of

The District proposes several best management practices (“BMPs”) associated
with acrolein applications. DEIR at 2-8. Only one of these addresses impacts to biqlogical
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resources within the canals: annyal training of District personnel in identifying special-status
species. Id, Although this BMPp requires pesticide applicators to document any such species
found, they are not required to proactively survey the treated facilities for Special-status species,
Moreover, even if species are documented, the BMp only requires that pesticide applications be
postponed unti] impacts are evaluated. Id, It does not require that any measures be taken to
ensure that Special-status species are not harmed by the pesticides. This BMP ig facially
inadequate to protect species within and near the canalg. '

b. Impacts of Glyphosate/Surfactan ts.

Because the DEIR does not acknowledge the District’s use of glyphosate, it also
fails to discuss the pesticide’s significant impacts, Glyphosate and its associated surfactant (in
the case of Roundup, the surfactant is POEA) can have lethal and sublethal effects on aquatic and
terrestrial species.* Ag detailed in the attached scientific articles by Dr. Rick A. Reyla,

2. The DEIR Fails ¢ Analyze the Project’s Significant Impacts to the
Natural Waterways Receiving Treated Water.

The DEIR indicates that the irrigation canals drain into the Merced, Tuolumne,
and San Joaguin Rivers. DEIR at 2-2. The DEIR fails altogether to analyze the Program’s
impacts to these rivers and the aquatic species within them. The DEIR does, however, list
several BMPs apparently designed to mitigate such Impacts. DEIR at 2-8. In the case of
acrolein, these BMPs include: (1) closing gates at refease locations prior to treatment; (2) making
arrangements to “irrigate out the treated water”; and (3) conducting the “Magnacide H Baker

incidence of non-Hodgkin’s Lymphoma and miscarriages. See Exhibit 5. The DEIR fails to
analyze any human health effects of its pesticide use,
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must establish a monitoring program to Systematically and frequently test its gates for leaks.
Stmply stating that it wil] “verify that gates [are]. . . not leaking prior to treatment” does not
ensure adequate and enforceable monitoring.

Second, the DEIR indicates that water might be “irrigated out” before gates are
opened. This does not protect natural rivers and creeks because there is no guarantee that ajl
water will be irrigated out of the System. Moreover, water contaminated with Magnacide H will
contaminate soils, which in turn can lead to further water contamination due to storm water or

irrigation water runoff, See Exhibit 1 to 1/21/04 comments of SMW,

The District has also apparently removed the BMP requiring it to hold acrolejn-
treated water for 6 days prior to releasing it. Although Deltakeeper does not believe that 6 days

- App. E (8/4/05 letter from NOAA)), the elimination of this measure altogether without additional
analysis is completely inappropriate. Napa Citizens for Honest Gov’t v. Napa County Bd. of
Supervisors, 91 Cal. App. 4th 342, 358.350 (2001); Lincoln Place Tenants Ass'n v. City of Los
Angeles, 130 Cal. App. 4th 1491, 1509 (2005). The removal of this mitigation must be
accompanied by a determination in the EIR, based on substantial evidence, that the measure js
infeasible.* Lincoln Place, 130 Cal. App.4th at 1509,
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3. The DEIR Fails ¢o Adéquately Analyze Cumulative Impacts.

reaSonably foreseeable probable future projects,” CEQA Guidelines § 15355(b); see also Pub.
Res. Code § 21083(b); CEQA Guidelines §§ 15021(a)(2), 15 130(a), 15358. The discussion of
cumulative impacts must “reflect the severity of the impacts angd the likelihood of their _

Occurrence” (CEQA Guidelines § 15130(b)), and must document its analysis with references to

specific scientific and empirical evidence, Mountain Lion Coalition v, California Fish & Game
Comm'n, 214 Cal.App.3d 1043, 1047, 1052 (1939,

: The DEIR provides only the most perfunctory discussion of cumulative impacts
and fails to address the full impacts of both the proposed project and other Projects in the
vicinity., Among other deficiencies, the DEIR fails to address the historica] impacts of pesticide
spraying on the irrigation canals, the natural waters that it will impact, and the biological
resources that currently rely or historicaily relied on the irrigation canals, With the €xeception of
its cursory discussion of cumulative impacts to groundwater, the DEJR also fails to provide any
evidence about the combined effect of Spraying planned not Just by the Turlock Irrigation District
and those listed in the cumulativeg analysis, but also any other irrigation and flood control
districts that are currently seeking Planning pesticide programs in the San Joaquin Valley,

D.  The DEIR Does Not Contain a Mitigation Monitoring Program,

Resources Code § 21081.6. The purpose of mitigation monitoring is to “ensyre compliance
during project implementation.” Id. The DEIR did not contain a description of the mitigation
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November 7, 2005
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CONCLUSION

As detai’led aboire, the DEIR fails to comply with CEQA ’s most fundamenta)
requirements for the disclosure and mitigat; igni

gnificant impacts of the Pesticide

Jenny K. Harbine

Sejal Choksi, San Frahcisco Baykeeper
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Response to Shute, Mihaly & Weinberger Letter on Aquatic Pesticide Application Program
Draft EIR dated November 7, 2005

1. Onbehalf of San Francisco Baykeeper and jtg Deltakeeper Chapter (“Deltakeeper”), we
submit these comments to the Turlock Irrigation District (“Dlsmct”) on the September

Environmenta] Quality Act (“CEQA™), Public Resources Code § 21000 et $eq., and the
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SECTIONTW O Response to Comments
of the lawfy] review period. Code of Civil Procedure § 12. The public Ccomment period on

the DEIR cannot close before November 7, 2005,

4. Moreover, Pursuant to Galante Vineyards v. Monterey Peninsula Water Management
District, 57 Cal. App. 4™ 13 (1997), and Publjc Resources Code section 21177, the

District myst accept comments on the DEIR up unti] the close of the public hearing on
the Pesticide Program, Therefore, Deltakeeper feserves the right to submit further
comments on the adequacy of the DEIR.

County Sup. (Court No. O4C800222) (November 24, 2004).
As the text of the Draft EIR states, TID prepared the EIR to respond to the Trial Courts ruling

on the Negative Declaration adopted by the District for the Aquatic Pesticide Application
Program on January 30, 2004. The Court’s ruling on the petition for writ of mandate concluded
m X.’\X_ENV\TURLOCK ID\GRIFF ITHEMASUDA WOZ\EIR\ENVIRON’MENTAL DOCUMENT\FEIR\REVISED FEIR FORMATTED 122205.DOC\9-DEC-05\\ 2-2

SN e s







Pit Reservoir. TID has ceased application of copper to French Pit Reservoir, TID will not
T€sume such treatment unless the District conducts an environmentaj analysis in accordance with
CEQA Iequirements.

The Draft EIR does analyze the first impact: Impacts to groundwater from the application of
acrolein to unlined or partially lined canas, That is the specific issue the Tria] Court directed
TID to consider in an EIR.

contentions and find them to be withoyy merit. . .. Section 21005, subdivision (c)
does not require us to lengthen this opinion by addressing in detaj] why we reject

taken an action without compliance with [CEQA), shalj Specifically address each

of the alleged grounds for noncompliance,
Um X:\X__ENV\TURLOCK DAGRIFFIT] HEMASUDA WOZ\EIR\ENVERONMENTAL DOCUMENT\FEIR\REVISED FEIR FORMATTED 122205.DOC\9—DEC—05\\ 2 —3
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SECTIONTW O ___Response to Gomments
other Tespects, the use of 3 “truncated project concept” violates CEQA and mandates the

conclusion that the lead agency did not proceed in 4 manner required by law. San J 0aquin
th “ . e

Raptor, 27 Cal. App. 4% at 730, F urthermore, [a]n accurate project description ig

necessary for an intelligent evaluation of the potential environmenta effects of a

proposed activity.” Id at 730 [citation omitted]. The DEIR Project description does not

provide sufficient information to ajlow for an evaluation of the project’s €nvironmenta}

impacts,







Comment, no firther Tesponse is required,

9. The Invalidated IS/ND identified nine special statys species that may be affected by
applications of pesticides to TID’g canals, including the snowy egret, tri-colored
blackbird, Swainson’s hawk, the giant garter snake, the northwesterp pond turtle,
Sanford’s arroWhead, the slender-leaved pondweed, Kern brook la.mprey, San J oaquin
roach, and the hardhead, The DEIR, by contrast, nowhere identifies or analyzes IMpacts
to these species. Instead, the DEIR concludes withoyt analysis that the Program will have
no impact on wildlife because the unlined ang partially lined canals purportedly have no

impact on biological Tesources in the cangls from acrolein treatment, Accordingly, the District

Although TID need not reconsider 1ssues other than those identified in the Court’s Ruling on
Submitted Matter, the District provides the following information in Tesponse to this comment.
For clarification, the Snowy egret and Swainson’s hawk are not special statug species that would
be expected to occupy TID’s unlined and partially lined canals. (Draft EIR; Appendix A,

DOCUMENT\FE!R\REVISED FEIR FORMATTED 122205.00C19-DEC.081; 2-6
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SECTIONTW O . Resnonse 1o Comments
constructed in uplands, They are desi gned, operated, and maintained to defjver water

Seasonally for irri 8ation of agricultural land. They are not Operated and maintajned to
provide wildlife habitat.”

As discussed in Appendix C of the Draft EIR, a biological ficld Te€connaissance below Turlock
Lake determined that TID’s unlined and partially lined canals do not provide suitabe habitat to

analysis and data confirms the conclusion set forth in the Negative Declaration,

10. The District’s OWn consultants performed a “Canal Reconnaissance Survey” and
determined that the canals contain common pondweed and California arrowhead. DEJR,
App. Cat 2. Op this basis, the consultant further conchluded that the canals couid support
slender-leaved pondweed and Sanford’s arrowhead. Id. Indeed, the entire pPurpose of the
aquatic pesticide brogram is to kil plants, so it ig simply llogical to conclude that no

Response: The comment states the Draft EIR should be revised to addregg the potentia] impacts
of the Aquatic Pesticide Application Program on slender-leaved pondweed and Sanford’s
arrowhead, '

The Trial Court’s ruling did not direct TID to Prepare an EIR to address the project’s impact on
- biological Tesources in the District’s unlined and partially lined canals. The Draft EIR focused on
 the specific issueg identified by the Trial Court. For further nformation on the scope of the
- analysis in the Draft EIR, piease see Tesponse to Shute, Mihaly & Weinberger comment 5 abgve,

Submitted Matter, the District provides the following information in response to this comment,
; As stated in Appendix C to the Draft EIR (page 3), slender-leaved pondweed angd Sanford’s
[ arrowhead were pot found in TID’g unlined and partially-lined canalg during a biological survey
of these cana]s below Turlock Lake. This nformation and data confirms the conclusion in the

vegetation mhibits the movement of water thyg interfering with TID’s principal mission of
delivering irrigation water in a timely ang water-effici iti







District to conduct Surveys to determine the presence or absence of riparian habitas and
sensitive species, including figh, -

Response: Th comment states the Draft EIR should
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Survey are provided in Appendix C of the Draft EIR. The fish species identified by the

Commenter were not observed during this survey,

The commenter states the Trial Court found the water conveyance systems Imay contan native
fish species. This find out of context. The Tri] Court’s reference to native fish

ing is quoted
Species addressed that portion of the Distric’s Program involving COPper treatment of French Pit

Application Program.

12. Moreover, the plant species that the Program ig designed to eliminate - Pondweed
(family Pommogetonaceae) (DEIR 2-5) — itself provides biological valye. According to
the U.S. Army Corps of Engineers, Pondweed “provides benefits by providing shelter
and structure for figh and is a food source fora variety of waterfow] and shorebirds,
which provide habitat for fish.” Exhibit 1.

Mihaly & Weinberger comment 10 above,

The Trial Court’s ruling did not direct TID to prepare an EIR to address the project’s impact on
common pondweed, The Draft EIR focused on the speci [ i i

- For finrther information on the Scope of the analysis i, the Draft EIR, please see response to

- Shute, Mihaly & Weinberger comment 5 ahove,
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Wwater-efficient delivery of irrigation water. The presence of plants nhibits the movement of

~ Response: The comment states the Drafy EIR should be revised to set forth the beneficia) uses
~ of water in the canal, and to analyze the Project’s impacts on those beneficia] uses.
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dramatic exceedence
al harm to Species and habitat that






mpacts to non-target org.
€ of acceptable significance.

anisms, provided that







with SMW’g 1/21/04 comments on the IS/ND :
Response; The comment states the Draft EIR should analyze the Impacts of acrolein on aguatic

- The District hag considered the project’s potential to have an adverse impact on aquatic
- Iesources. The Negative Declaration adopted by the District analyzed the botential to cayge such
- Impacts, The Negative Declaration concluded the project would have a Iess-than-signiﬁcant

Although the Draft EIR need not reconsider potential impacts other than thoge identified in the
Court’s Ruling on Submitted Matter, the District provides the following information in response
to this comment.
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report.” ([Pub. Resources Code ]}, § 21 100, subd. (c); see also [CEQA] Guidelines, § 15128y
116 Cal.

[
( App. at Pp. 1108-1109; gee also Communities Jor a Better Environmen, supra, 103
Cal. App[.4™at p_ | 14)

District’s significance thresholds for aquatic resources are based on Appendix G to the State
CEQA Guidelines, Among other things, the significance thresholds consider whether the project
would “fh]ave a substantial adverse effect, cither directly or through habitat modification,” o
Special-statyg species, “[hjave a substantial adverse effect on any riparian habitat or other
$ensitive natura] community,” or “[ v]iolate any water quality standards or Wwaste discharge

- requirements.” (Negative DecIaration, Pp. 34, 43)

instructions in the application of acrolein. (Draft EIR, p. 2-4.) The BMPps incorporated into the
project also require the District to follow Iabel instructions. (Drafi EIR, p. 2-7)

- address, among other things, the potential effects of the pesticide on the environment.

-Compliance with these requirements constitutes substantig] evidence that adverse impacts wilf
not occur with respect to such use. (See Ebberts Pass Foregy Waich v, Department of Forestry
and Fire Protection (2004) 123 Cal. App 4™ 1331))

TID’s unlined and Partiaily lined canajs do not provide suitable habitat to sustain the tricolored
blackbird, western pond turtle, giant garter snake, Kerp brook lamprey, San 7, 0aquin roach, and
hardhead, (See Appendix ¢ of Draft EIR; see aiso Draft FIR, Appendix A, Negative Declaration,
PP. 22-24.) Tricolored blackbirds ang giant garter snakeg rely upon dense Cattails and tules for







TID’s unlined ang partially lined canals are man-made structures bujlt i upland soils. The
aquatic habitat that jg Present is only there because TID Operates and maintains the canals on a
continuous basis, If TID were to cease delivering nIrigation wate







and 11 above,

18. The District PTOpOses several best management practices ( “BMPS”) associated with
acrolein applications, DEIR at 2-8. Only one of these addresses Impacts to biologica]
resources within the canals: annya] training of District personnel in identifying Special-

Proposed treatment area, application of acrolein would pe Postponed untit potenia] impacts to

. the threatened and endangered species are evaluated by TID, That evaluation would include

- Consultation with the 17 g Fish and Wildlige Service (USFWS) and California Department of

- Fish and Game (CDF G)ifa California-listed Species is involved. In the event that the evaluation
- concludes that the appiicatiog of acrolein could result in a take, TID would seek a permyit for that
 take from the USFWS and CDFG (if appropriate) before treating the capaj section in question.

f Available information mdicates that Special-statug species are pot bresent in the canalg, The BMP
- cited by the commenter is a meang of providing further assurance that significant Impacts to
Special-statys species will not occur.

A. Reyla, surfactants are lethal to amphibians, even when used in accordance with label
mstructions. See Fxhibit 3, Glyphosate~containing herbicides may also cause genetic

damage in fish Exhibit 4 at 14; see also Exhibit 5.

Further, the pPurpose of the District’s glyphosate applications j







Response: The comment states the Draft EIR should be Tevised to address the Project’s impacts
to water quality in the Merced, Tuqurnne, and San Joaquin rivers, The comment also states that

~evidence suggests that Proposed BMPs are not adequate to prevent adverse impacts to these
rivers.

Impact on the water quality of these rivers. The Draft EIR focused on the specific issueg
identified by the Tria) Court. For further information on the scope of the analysis in the Draft

Impaired Water Bodies and Listed Pollutants
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Tuolumne River from Don
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Harding Drajin
ter Act Section 303(d) Iist of water quality

. Water quality sampling is performed by TID in accordance with the Statewide General NPDES

. Permit, Evaluation of the information obtained through the monitoring program, including

' sampling and analysis, indicates that TID has not discharged acrolein to the Merced, Tuolumne,
- Or San Joaquin rivers,

_ tions for the application of Magnacide g state: “Water treated with Magnacide H

-~ herbicide mugt be used for irrigation of fields, either Crop bearing, fallow Or pasture, where the

 treated water remains on the field OR held for 6 days before being released into fish bearing

- Waters or where it will drajp mnto them,” (See Appendix D of Draft EIR.) TID conducts jts
pesticide application Program so that a}] of the water containing Magnacide H ig irrigated out to
farm fields.
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21. First, as noted by the Nationa] Oceanic and Atmospheric Administration ("NOAA™) in its
connents on the

IS/ND, “the control structures on the irrigation channels are not water
tight and that there is the potential for some treated water to pass over or through the
Irrigation system » Exhibit 6 (letter from NOAA on IS/ND). Additiona] evidence
submitted with oy J anuary 21, 2004 comments on the IS/ND, which the District has jn
its Possession, demonstrate that similar gates ip other irrigation Systems have been known
to leak. The District must establish a monitoring program to Systematically and
frequently test jts gates for leaks. Simply stating that it wi]] “verify that gates [are] ... not
leaking prior to treatment” does not ensure adequate and enforceable monitoring.

. treated water into receiving waters by holding that treated water in the District’s canals for six
- days. This is not how TID prevents the discharge of acrolein-treated water. Treated water ig
- Irrigated out to farm fields as discussed jn Section 2.4.2 of the Draft EIR and above in the

(See Draft EIR, Appendix A.} The Trial Court did not find that the record contained a “fajr
argument” with respect to this issue. Accordingly, the District neeq not reconsider this jssye m







