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Patricia J. Chen, Esq.
Miles Chen Law Group, P.C.
9911 Irvine Center Drive, Suite 150
Irvine, CA 92618
pchenmiles-chen.com

Dear Ms. Chen and Mr. Hoch:

Edmund G. Brown Jr.
Governor

Steven L. Hoch, Esq.
Brownstein Hyatt Farber Schreck, LLP
2029 Century Park East, Suite 2100
Los Angeles, CA 90067
shochbhfs.com

PETITION OF SOUTH COAST WATER DISTRICT AND SOUTH ORANGE COUNTY
WASTEWATER AUTHORITY (FAILURE TO ACT TO MODIFY PERMIT), SAN DIEGO WATER
BOARD: DISMISSAL
SWRCB/OCC FILE A-2072

After careful consideration, it is concluded that the petition in this matter fails to raise substantial
issues that are appropriate for review by the State Water Resources Control Board (State
Water Board) at this time. Accordingly, the petition is dismissed as of this date. (See
Cal. Code Regs., tit. 23, § 2052, subd. (a)(1); People v. Barry (1987) 194 Cal.App.3d 158;
Johnson v. State Water Resources Control Board (2004) 123 Cal.App.4th 1107.)

The State Water Board's staff intends to pursue amendments to the Water Quality Control Plan
for Ocean Waters in California (Ocean Plan) that would separately address issues associated
with desalinization, including brine line discharges. This forum will allow the State Water Board
to carefully consider the changes in regulatory approach proposed by the petition and help
ensure statewide consistency on this important topic. If you have any questions about this
matter, please contact James Herink, Staff Counsel, in the State Water Board's Office of Chief
Counsel, at (916) 341-5150.

Sincerely,

Thomas'Howard
Executive Director

cc: See next page
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Patricia J. Chen, Esq.
Steven L. Hoch, Esq.

CC: [via U.S. Mail and email]
Mr. Torn R. Rosales
General Manager
South Orange County

Wastewater Authority
34156 Del Obispo Street
Dana Point, CA 92629
trosalesSOCWA.corn

[via U.S. Mail and email]
Mr. Michael Dunbar
General Manager
South Coast Water District
P.O. Box 30205
Laguna Niguel, CA 92607-0205
mdunbarSCWD.org

Mr. David W. Gibson [via email only]
Executive Officer
San Diego Regional Water Quality

Control Board
9174 Sky Park Court
San Diego, CA 92124-1331
dqibsonwaterboards.ca.qov

Mr. Mike McCann [via email only]
Acting Assistant Executive Officer
San Diego Regional Water Quality

Control Board
9174 Sky Park Court
San Diego, CA 92124-1331
mmccannaterboards.ca.gov

Mr. David W. Srnith, Chief [via email only]
Permits Office
U.S. EPA, Region 9
75 Hawthorne Street
San Francisco, CA 94105
smith.davidwepa.qov

NM 0 4 20H

Mr. David Barker [via email only]
Supervising Water Resources Control Engineer
San Diego Regional Water Quality

Control Board
9174 Sky Park Court
San Diego, CA 92124-1331
dbarkerwaterboards.ca.gov

Mr. Brian Kelley [via email only]
Senior Water Resources Control Engineer
San Diego Regional Water Quality

Control Board
9174 Sky Park Court
San Diego, CA 92124-1331
bkelley(&,waterboards.ca.qov

Catherine George Hagan, Esq. [via email only]
Office of Chief Counsel, State Water Board
do San Diego Region, Regional Water Quality
Control Board

9174 Sky Park Court, Suite 100
San Diego, CA 92123-4340
chaqan(waterboards.ca.gov

Jessica M. Newman, Esq. [via email only]
Office of Chief Counsel
State Water Resources Control Board
1001 I Street, 22nd Floor [95814]
P.O. Box 100
Sacramento, CA 95812-0100
imnewrnanwaterboards.ca.gov
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Linda S. Adams
Acting SecretaJy for

Environmental Protection

TO:

FROM:

California Regional Water Quality Control Board
San Diego Region

Over 50 Years Serving San Diego, Orange, and Riverside Counties
Recipient of the 2004 Environmental Award for Outstanding Achievement from U.S. EPA

/'-. )

9174 Sky Park COllrt, Suite 100, San Diego, California 92123-4353
(858) 467-2952 -FAX (858) 571-6972

http://www.waterboards.ca.gov/sandiego

Tom Howard
Executive Director
State Water Resources Control Board

DavidW.Gibson~ l/J.~
Executive Officer
SAN DIEGO REGIONAL WATER QUALITY CONTROL BOARD

Edmund G. Brown Jr.
Governor

DATE: February 3,2011

SUB"IECT: Regulation of Brine Waste Discharges from Desalination Facilities

On January 12,2011, the California Regional Water Quality Control Board, San Diego
Region (San Diego Water Board) adopted Order No. R9-2011-0016 (Order), an NPDES
permit for the City of Oceanside's Ocean Outfall discharge. The point established in
the Order for compliance with technology-based effluent limitations (TBELs) for a
ground water desalination facility brine discharge was a key issue raised by the City of
Oceanside as well as other interested persons in the hearing. At the conclusion of th.e
hearing the San Diego Water Board Members adopted the tentative Order
recommended by staff, but requested that I communicate to the State Water Board
their concern that the NPDES regulations may not provide sufficient flexibility for setting
the point of compliance for TBELs in NPDES permits. The Board Members were
particularly concerned that the lack of flexibility may lead to unnecessarily stringent
requirements for the discharge of brine and other waste for projects designed to
augment local water supply needs.

The Order regulates the combined discharges from three separate facilities including
two municipal wastewater treatment plants classified as publicly owned treatment works
and a desalination facility classified as an industrial facility. All three facilities are
owned and operated by the City of Oceanside. Treated effluent from the three facilities
is discharged through the Oceanside Ocean Outfall (Ocean Outfall) to the Pacific
Ocean. Under the terms of the Order, discharges from each facility are now regulated
under separate TBELs that apply to each discharge prior to mixing with any other
wastewater flows directed to the Ocean Outfall.

This is a departure from prior Orders which, contrary to applicable NPDES regulations,
implemented TBEL compliance at a single combined discharge point at the Ocean
Outfall and not at each individual facility prior to mixing with other wastewater flows
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Tom Howard
State Water Resources Control Board

- 2 - February 3, 2011

directed to the Ocean Outfall. This change in the application of TBELs in the Order was
based on three key NPDES regulations which stipulate that:

1. Technology-based treatment requirements under section 301 (b) of the Clean
Water Act represent the minimum level of control that must be imposed in an
f\lPDES permit [40 CFR 125.3(a)];

2. Technology-based treatment requirements are applied prior to or at the point of
discharge [40 CFR 125.3(e)]; and

3. Technology-based treatment requirements cannot be satisfied through the use
of "non-treatment" techniques such as flow augmentation and in-stream
mechanical aerators [40 CFR 125.3(f)]

The change was also based on Ocean Plan Table A TBELs which are applicable to 1)
publicly owned treatment works discharges and 2) industrial discharges for which
effluent limitation guidelines have not been established pursuant to Sections 301, 302,
304, or 306 of the Clean Water Act1

. Based on these considerations the Order requires
that effluent pollutant levels be measured, and compliance with TBELs determined, at
the point of discharge following the treatment process at each facility and prior to mixing
with discharges from other separate facilities.

In my view, however, the real issue centers on how waste byproducts from desalination
facilities are classified rather than the NPDES regulations governing the point of
compliance for TBELs in NPDES permits. Waste brine discharges from desalination
processes are currently regulated through a default classification as an industrial waste
under both the Clean Water Act and the California Ocean Plan because they do not
provide specific regulatory distinction for waste byproducts from desalination facilities.
While TBELs are indeed appropriate for pollutants associated with industrial wastes,
the constituents of concern in brine waste are primarily mineral salts and turbidity.
These constituents present a far less significant threat to the ocean than most industrial
wastes that are regulated through TBELs. Nonetheless, the San Diego Water Board
relied on the default industrial waste classification in its decision to adopt the Order and
in recent decisions on regulation of other brine discharges. An appropriate regulatory
distinction for brine waste could be provided by the State Water Board through an
Ocean Plan amendment establishing a new separate classification for waste
byproducts from desalination facilities.

Amendment of the California Ocean Plan is an appropriate means to address issues
affecting desalination facilities throughout the state. The 2005 California Ocean Plan
Triennial Review and Workplan (State Water Board Resolution No. 2005-2008)
identified brine discharge from desalination facilities as a high priority issue. I

1 2005 California Ocean Plan adopted by the State Water Resources Control Board on January 20, 2005
and April 21, 2005, Page 12, Table A Effluent Limitations
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Tom Howard
State Water Resources Control Board

-3- February 3, 2011

understand that work is already underway by State Water Board staff to prepare
revisions to the Ocean Plan on various issues common to desalination facilities as part
of upcoming planning efforts for Ocean Plan amendment. The Ocean Plan revisions
could address issues common to desalination facilities such as brine waste
classification, intake water specifications, physical and toxicity characteristics of brine
discharges, brine waste blending with other wastewater flows directed to a common
ocean outfall, and alternative mixing zones for dense brine waste plumes. Ocean Plan
revisions could also address adjustment of the Ocean Plan TBELs to reflect the specific
types of waste and pollutants discharged from a desalination facility. Given the ever­
increasing importance of water reuse and desalination to meet the drinking water
supply and reliability needs of California, the San Diego Water Board strongly supports
the State Water Board's on-going planning efforts to facilitate. permitting of facilities that
discharge brine waste.

At the Management Coordinating Committee meeting of January 25, 2011, you
described the need for closer collaboration between the Regional Water Boards and
the State Water Board on key, emerging issues of both local and statewide importance.
I suggest that this is one such issue the San Diego Water Board and State Water

Board could take up together to more efficiently address this important issue.

I would appreciate your consideration of the San Diego Water Board's concerns in this
matter. If you would like additional information on the Order or other aspects of San
Diego Water Board's regulation of brine discharges please contact me.

cc: John Kemmerer, US EPA
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David W. Gibson, Executive Officer
San Diego Regional Water Quality Control Board

Jonathan Bishop
Chief Deputy Director
STATE WATER RESOURCES CONTROL BOARD

March 8, 2012

COMPLIANCE POINT FOR SOUTH COAST WATER
DISTRICT'S BRINE DISCHARGE

As you know, staff of the State Water Resources Control Board (State Water Board) is
currently in the process of developing amendments to the California Ocean Plan that
will, among other things, specifically address discharges of brine waste from
desalination facilities. The State Water Board recognizes that brine waste discharges
have significantly different impacts to ocean water quality than other industrial wastes,
and the State Water Board is very interested in exploring alternatives that promote the
availability of new water supplies. Consequently, this Ocean Plan amendment has
been identified as a high priority by the State Water Board, and staff currently projects
that the Ocean Plan amendment will be completed within a year.

I understand that the brine discharge from South Coast Water District's Groundwater
Recovery Facility, which treats brackish groundwater for potable uses, may not be
capable of consistently meeting the current Ocean Plan technology-based effluent
limitations at the point that it discharges into the South Orange County Wastewater
Authority joint ocean outfall due to naturally occurring elevated levels of iron and
magnesium in the groundwater. After the brine discharge from the Groundwater
Recovery Facility is commingled with the other wastewater discharges in the joint ocean
outfall, however, the combined discharge has historically met the effluent limitations.

Given the immediate pendency of the Ocean Plan amendment, I believe that an

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIRECTOR

1001 I Street, Sacramento, CA 95814 I Mailing Address: P.O. Box 100, Sacramento, CA 95812-0100 I www.waterboards.ca.gov
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David W. Gibson 2 March 8, 2012

acceptable interim approach would be to measure compliance with the technology-
based effluent limitations after the point where the brine discharge from the
Groundwater Recovery Facility is commingled with the joint ocean outfall discharges,
prior to the discharge to the ocean. While this is a departure from the current practice of
applying those effluent limitations, I believe that a limited, short-term approach to defer,
and possibly avoid, any significant expenditures is warranted, due to the pending
completion of the Ocean Plan amendment, the comparatively lower impacts to ocean
water quality from brine discharges, and our common desire to facilitate water
availability.

If the San Diego Regional Water Quality Control Board determines that it is appropriate
to temporarily move the compliance point for the technology-based effluent limitations
for the Groundwater Recovery Facility to a location where it has commingled with other
wastewater discharges, it should also ensure that (1) a reopener is included so that the
permit can be modified as necessary to reflect the final terms of the Ocean Plan once
the amendment is completed, (2) performance data is collected from the Groundwater
Recovery Facility for the purpose of determining the current treatment capabilities, (3) a
feasibility study is completed to assess the costs of providing additional treatment to
meet the technology-based effluent limitations at the point that it discharges into the
joint outfall, and (4) the joint outfall permittee, the South Orange County Wastewater
Authority, is responsible for any penalties or liabilities for exceedances of the
technology-based effluent limitations, subject to any internal agreements between the
joint dischargers.

If you have any questions about this, please don't hesitate to call me at (916) 341-5165
or. Phil Wyels, Assistant Chief Counsel, at (916) 341-5178.

cc: Betty Burnett, Assistant General Manager
South Coast Water District
P.O. Box 30205
Laguna Niguel, CA 92607-0205

David W. Smith
US EPA, Region IX
75 Hawthorne Street
San Francisco, CA 94103

Tom Rosales, General Manager
South Orange County Wastewater Authority
34156 Del Obispo Street
Dana Point, CA 92629


