
 

Friday, May 04, 2012  8:37 AM  Page 1 of 8  

LAVINE COMMENT LETTER OPPOSITION AND OBJECTIONS RE 

STATE WATER RESOURCES QUALITY CONTROL BOARD PROPOSED STATEWIDE 

OWTS REGULATIONS, DATED MARCH 20, 2012, POSTED MARCH 28, 2012 

  

 

From the Desk of Joan C. Lavine 
Attorney at Law 

9000 Sunset Blvd., Suite 1001 
Los Angeles, California 90069, U.S.A. 

Office Phones: (213)627-3241;  (310)652-2532 
Fax Phone:  (310)273-4924 

E-mail addresses:   JCLavine@aol.com OR FoodieJoan@gmail.com 
 

May 4, 2012 

 

Mr. Charles R. Hoppin, Chairman or Current Chairperson 

State Water Resources Control Board 

1001 “I” Street 

 Sacramento, Ca. 95814 

Via Fax:  1-916-341-5620 

Via E-mail to:  commentletters@waterboards.ca.gov 

Via USPS Express Mail  

 

Jeanine Townsend, Clerk to the California State Water Resources Control Board 

State Water Resources Control Board 

1001 “I” Street, 24
th

 Floor 

Sacramento, Ca. 95814 

Phone number:  1-916-341-5600;   Fax 1-916-341-5620 

 

Attention:   Jeanine Townsend, Clerk of the California State Water Resources Control Board 

 

TO MR. CHARLES R. HOPPIN, THE CHAIRMAN OF THE CALIFORNIA STATE WATER 

RESOURCES QUALITY CONTROL BOARD, AND TO THE RESPECTIVE MEMBERS OF 

SAID BOARD: 

 

Re:   COMMENT LETTER – OWTS POLICY, and AB 885/Water Code, § 13291, proposed 

“draft”  regulations, proposed policy statement and rules, dated March 20, 2012, posted on the 

SWRCB websote on or about March 28, 2012 

 

Re:  Residential single-family dwelling zoned real property located at 23900 Malibu Road, 

Malibu, California 90265, Mapbook 4458, Page 007, Parcel 018, solely owned by Joan C. 

Lavine, individually, and located within the proposed Malibu Civic Center septic ban area, and 

incorporation of said Malibu Civic Center septic ban/prohibition into said statewide OWTS 

proposed regulations of California State Water Resources Quality Control Board Resolution No. 

R4-2009-007, passed by the Los Angeles Regional Water Resources Quality Control Board on 

November 9, 2009. and SWRCB Resolution 2010-0045, adopted September 21, 2010 

 

 I, Joan C. Lavine, hereby respectfully submit my comments opposing the proposed 

“revised” draft regulations, dated on or about March 20, 2012, and posted on or about March 28, 
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2012, on this California State Water Resources Control Board website on or about March 28, 

2012 in response to Assembly Bill 885, codified as California Water Code, § 13291.     

 

I request and petition that, if these “draft” proposed statewide regulations are put into 

effect, that my subject property at 23900 Malibu Road be treated as having an existing and 

legally permitted On-Site Wastewater Management System since 1993, and that my property at 

23900 Malibu Road, Malibu, California 90265, be placed in Tier 0 (Tier “ZERO”), and be 

exempted from further SWRCB statewide regulation as provided for property under proposed 

Tier 0. 

 

I oppose and object to the incorporation in the subject draft proposed statewide OWTS 

revised regulations pursuant to Water C. § 13291, of the  Amendment to the Water Quality 

Control Plan for the Los Angeles Region (Basin Plan) To Prohibit On-Site Wastewater Disposal 

Systems in the Malibu Civic Center Area, as contained in California State Water Resources 

Quality Control Board Resolution No. R4-2009-007, passed by the Los Angeles Regional Water 

Resources Quality Control Board on November 9, 2009, and SWRCB Resolution 2010-0045, 

adopted September 21, 2010.  I request that said incorporation be stricken. 

 

Hereinafter, I will refer to my property at 23900 Malibu Road, Malibu, California as 

“Lavine Malibu Road property” or the “Lavine 23900 Malibu Road property”. 

 

I incorporate by reference as part of this Comment the following: 

 

a.   The current map, dated May 2, 2012, published on the SWRCB website regarding my 

property at 23900 Malibu, Malibu, California 90265, showing no nitrogen-compound impaired 

waters within 2000 feet of it, and no pathogen-impaired waters within 2000 feet of it, attached 

hereto and marked Exhibit “A” hereof.  

 

 b.  The USGS chart prepared for the City of Malibu by the U.S. Geological Survey, by 

Dr. John Izbicki, prepared in or about August, 2010, concluding in a scientific study that DNA 

marker testing shows no human source of pathogens tested, particularly, enterococcus, and 

proving that the sources are naturally occurring from animals and plants in the Malibu Lagoon 

and the Malibu Creek.   That is, the USGS found that any pathogens are “Acts of God”.  Said 

chart is attached hereto and marked Exhibit “B” hereof.  

 

 c.  City of Malibu waste disposal permit, approval and inspection, issued to me, dated in 

or about 1993, for the installation and use of on-site wastewater disposal system at my Lavine 

23900 Malibu Road property, attached hereto and marked Exhibit “C” hereof.  

 

  d.  My comments, dated July 9, 2010, filed with the State Water Resources Control 

Board on July 9, 2010, and July 12, 2010, attached hereto and marked Exhibit “D” hereof. 

 

  e.  My comments, dated June 30, 2011, filed with the Regional Water Quality Control 

Board, Los Angeles Region, Region No. (4),  on June 30, 2011, attached hereto and marked 

Exhibit “E” hereof, opposing the proposed MOU between the the Regional Water Quality 

Control Board, Los Angeles Region, Region No. (4), and the City of Malibu. 
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   f.   Comments of Los Angeles County/ William T. Fujioka, Los Angeles County 

Executive Officer, comments, dated July 12, 2010, filed with the State Water Resources Control 

Board on July 12, 2010, attached hereto and marked Exhibit “F” hereof. 

 

  g.  Comments of Santa Monica – Malibu Unified School District (in Los Angeles 

County, State of California), by Assistant Superintendent Janece L. Maez, Business and 

Financial Services and Chief Financial Officer, Comments, dated July 12, 2010, filed with the 

State Water Resources Control Board on July 12, 2010, attached hereto and marked Exhibit “G” 

hereof. 

 

 h.    Comments of Dr. Walt Keller, dated July 11, 2010, and filed July 11, 2010, attached 

hereto and marked Exhibit “H” hereof. 

 

i.  Comments of Sacramento County, dated November 11, 2011, and Sacramento County 

Board of Supervisors resolution opposing said proposed statewide OWTS regulations, attached 

hereto and marked Exhibit “I” hereof. 

 

 j.  The first amended petition/complaint in Lavine v. SWRCB, Los Angeles Superior 

Court, Case No. BS 128989, filed June 1, 2011, and served personally on SWRCB and 

LARWQCB, on June 1, 2011, and June 3, 2011, respectively. 

 

STATEMENT OF FACTS: 

 

 I hereby incorporate statements of fact contained in my earlier comments, attached hereto 

and marked Exhibits “D” and “E”, inclusive, hereof. 

 

 This administrative agency, the California State Water Resources Board, has proposed 

statewide draft On-site Wastewater Management Treatment Systems rules, as posted in revised 

draft proposed regulations, dated March 20, 2012, posted March 28, 2012.   They exclude the 

Malibu Civic Center from their statewide applicability by specifically repeating and 

incorporating the outright ban on OWTS in the Malibu Civic Center without exception. 

 

 However, no proof exists that residential on-site wastewater treatment and management 

systems cause or are the sources of any water degradation, ground or other pollution in the 

Malibu Civic Center.   There is no nexus between residential wastewater treatment/management 

systems and perceived manmade water or ground pollution in the Malibu Civic Center. 

 

 The SWRCB has failed to provide any evidence, site-specific to the Lavine 23900 Malibu 

Road property, that the Lavine Malibu Road property has caused or has been the source of any 

water contamination or ground contamination that the SWRCB is entitled to regulate.   Its own 

test results and mapping, posted May 2, 2012, on its website establish no fault and no nexus 

between the allegations of harm and my Lavine 23900 Malibu Road property.  Federal 

constitutional law requires that substantial evidence be site-specific to my property in 

proceedings that significantly adversely affect, impair, abridge, or destroy my significant vested 

rights, such as the subject proposed statewide OWTS regulations do. Nollan v. California Coastal 
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Commission, 483 US 825, at 841-842, 107 S.Ct. 3141, 3151, 97 L.Ed.2d 677 (1987), and 

Surfside Colony v. CCC, 226 Cal.App.3d 1260, at 1268.  My property is significantly adversely 

affected, because the prohibition on on-site wastewater management has created a cloud on my 

property making it unsaleable and unmarketable.   It has destroyed all economically viable use 

and economic benefit.    

 

In or about August, 2010, the United States Geological Survey, in a study conducted by 

its staff lead investigator hydrologist John A. Izbicki, reported that its USGS team had 

investigated possible pollution and its possible sources at the Malibu Lagoon and Malibu Creek.   

Dr. Izbicki reported that the scientific evaluations concluded that NO human sourced 

contamination was found, but that rather enterococcus in the Malibu Lagoon or Malibu Creek 

was generated by plants and animals, particularly birds.     See Exhibit “B” hereof. 

 

This California State Water Resources Control Board’s own reported test results of its 

own staff as reported and posted on the webpages for the proposed regulations  earlier this week, 

on May 2, 2012, that are the subject of this Comment identify my Malibu Road property as being 

situated so that no nitrogen-compound impaired waters are within 2000 feet of it, and no 

pathogen-impaired waters are within 2000 feet of it, attached hereto and marked Exhibit “A” 

hereof.  

 

During 1993, I obtained a permit from the City of Malibu, the municipal governing entity 

with jurisdiction and authority to regulate OWTSs,  to install and operate an on-site waste 

disposal system, i.e., a septic system at my Malibu Road property, which a copy of which is 

attached hereto and marked Exhibit “C” hereof.   And I installed one and have relied on that 

permit to use that OWTS lawfully. 

 

 Without credible, reliable evidence, unsubstantiated claims have been made by both 

SWRCB and LARWQC staff, and by various groups such as Heal The Bay and Baykeepers, that 

residential septic systems may be contaminating either ground water or coastal waters.    The 

truth is that no nexus between residential septic systems, on the one hand, and ground water or 

coastal water pollution, on the other, in the Malibu Civic Center has been established.    The 

contrary has been established by this SWRCB’s own investigations as shown on the SWRCB 

website map attached hereto in Exhibit “C” hereof. 

 

 The credible identified sources of suspected contamination in the Malibu Lagoon and 

Malibu Creek are flora and fauna situated within the Malibu Lagoon and Malibu Creek, the 

Tapia sewage treatment plant in the Santa Monica Mountains, seepage from the Santa Monica 

Mountains, the watersheds in and flowing through them, pollution coming from the Santa 

Monica Bay, and possibly commercial operations.   Most of these suspected contamination 

sources are outside the jurisdictional boundaries of the City of Malibu and outside the Malibu 

Civic Center septic ban district, and are not within the control of myself.  A major portion are 

naturally occurring, not manmade. 

 

I have not at any time been given notice of any violation, system failure, nuisance, or 

contamination at my Lavine Malibu Road property, whether involving pollution, water 

contamination or ground pollution, nor have I been notified that my activity operating an on-site 
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wastewater is unlawful or un-permitted. 

 

The State Water Resources Control Board lacks direct condemnation authority or power. 

 

The California State Water Resources Board through its Los Angeles Regional Water 

Quality Control Board delegated to municipal governments the limited jurisdiction it had 

regarding the regulation and permitting of septic system use and operation, first by resolution 

and then by "memorandums of understanding". See Resolution Nos. 52-4, 53-6, R04-008, 

attached to my Comments, filed July 12, 2010, and attached hereto in Exhibit “D”.  

 

ARGUMENT AND COMMENTS OF JOAN C. LAVINE IN OPPOSITION TO 

PROPOSED “DRAFT” REGULATIONS FOR STATEWIDE REGULATION OF OWTS, 

DATED MARCH 20, 2012, AND POSTED ON THE INTERNET ON MARCH 28, 2012 
  

 1.   The SWRCB lacks authority to enact statewide OWTS regulations, under Water 

Code, § 13291, because that code section omits guidelines and fails to establish policy criteria.   

 

 Water Code, § 13291, constitutes an unconstitutional delegation of powers.   An 

unconstitutional delegation of power occurs when the Legislature confers upon an administrative 

agency the unrestricted authority to make fundamental policy determinations. Kugler v. Yocum 

(1968) 69 Cal.2d 371; Clean Air Constituency Et Al., Petitioners, V. California State Air 

Resources Board, 11 Cal.3d 11 Cal. 3d 801, 816, 523 P.2d 617; 114 CR at 577, 586 (1974).   No 

guidelines or policy provisions are established by the State Legislature in Water C., § 13291. 

  

 Under no circumstances does the SWRCB have the authority to set policy.    The 

California State Legislature lacks constitutional authority to delegate the power to set policy to 

an administrative agency.     

 

 I therefore object to the attempt by this administrative agency to exercise or assert power 

or authority to set policy regarding OWTS as a null and void act.    

 

 

 2.   I object to the invidiously discriminatory and uneven-handed treatment of property 

owners in the Malibu Civic Center area in the subject proposed statewide regulations by virtue of 

this SWRCB proposing to enact statewide OWTS regulations, but then not applying same rules 

and regulations in an even-handed manner to the Malibu Civic Center property, their owners, 

occupants and users, as the rest of the state. 

 

 3.   The proposed draft Wat. C. § 13291, regulations lack protocols or procedures for: 

giving property owners written, specific notice of wrong-doing and response timelines, the 

opportunity to be heard, and the right to evidentiary hearings, the right to discovery, the right to 

decisions based on substantial evidence, and the right to appeal. 

 

 4.    The proposed draft Wat. C. § 13291, regulations lack a property owner’s, permittee’s 

or citee’s Bill of Rights enumerating their constitutional, statutory and Due Process rights. 
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 5.    This agency’s staff advocating the elimination of OWTS and boards’ panel members 

fail to deal at arm’s length with one another in the rulemaking process.   This agency’s team 

participating in the advocacy and advancement of positions and agendas opposing OWTS and 

seeking to eliminate OWTS are not separated from those advising the boards.   The SWRCB 

advocacy staff team in fact has drafted and controlled the preparation of the regulations designed 

to eliminate OWTS.   This creates a conflict of interest so that the public and property owners, 

occupants and users affected by these proposed draft regulations regarding OWTS cannot receive 

a fair, impartial hearing or vote from a board panel that is dealing at arm’s length with all 

participants and parties.    It creates a means by which the SWRCB/LARWQCB advocacy team 

staff and staff counsel have attorney-client ex parte communications with the board members 

which cannot be accessed by the affected public. 

 

 I request that the SWRCB provide the identities of the team members and their capacities 

who have drafted the subject proposed statewide OWTS regulations and who participate in 

advancing and advocating their adoption. 

  

 6.   I contend that these proposed draft statewide OWTS regulations are inherently and as 

construed and applied confiscatory and are unconstitutional  “Takings” in violation of the 

“Takings” and “Due Process” Clauses of the 5
th

 and 14
th

 Amendments, U.S. Constitution, and 

Article I, Section 19, California Constitution.    Penn. Coal Co. v. Mahon, 260 U.S. 260 U.S. 

393, 43 S.Ct. 158, 28 A.L.R. 1321, 67 L.Ed. 322 (1922); Nollan v. California Coastal Com'n, 

483 U.S. 825, 107 S.Ct. 3141, 97 L.Ed.2d 677 (1987); Lucas v. So. Carolina Coastal Com., 

505 U.S. 1003, 112 S.Ct. 2886, 34 ERC 1897, 120 L.Ed.2d 798 (1992); Hawthorne Sav. & Loan 

v. City of Signal Hill, 19 Cal. App. 4th 148; 23 Cal. Rptr. 2d 272 (1993). 

 

I object that these regulations banning OWTS go “too far” under Penn. Coal Co. v. 

Mahon, 260 US 393 (1922).    I object that these proposed regulations inherently and as 

construed and applied to my Lavine 23900 Malibu Road property destroyed and will in the 

future destroy all viable economic value, benefit and use of it. 

 

Most property owners operating OWTS do so pursuant to lawful permits and in 

conformity with the laws governing their use.    I have been issued a lawful permit by the 

authority municipal authority, the city of Malibu, to install, operate and use OWTS.   See Exhibit 

“C”.    Without notice to me, without a statement to me of what, if anything, I have done wrong 

or have done that is a violation of the terms and conditions of the permit and operation of 

OWTS, without proof of my committing any wrong-doing, without an evidentiary hearing, the 

SWRCB and its Los Angeles Regional Board legislatively revoked my permit on which I have 

relied for about 17 years by enacting a ban on the OWTS for which I had obtained in 1993 a 

permit to install and operate it. 

 

7.   I object that these statewide OWTS proposed regulations are too costly and place 

unreasonable, confiscatory tax and assessment burdens on the property owners, users and 

occupants.   I object that this will cause many modest-means people to lose their homes.  I object 

the potential effect of destroying substantial amounts of low-cost and moderate cost housing.   

These are unfunded and unreasonable mandates that are arbitrary, capricious, and lack good 

cause. 
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I object to the effect of substantially undermining the tax base of Los Angeles County 

and the City of Malibu by destroying the viable economic benefit and use of the Malibu Civic 

Center, amounting to between $5 billion and $10 billion. 

 

I object to the cost-shifting to residential property owners and the failure of this SWRCB 

to assume any and all costs of installing alternate compliant waste disposal systems. 

 

8.   I also object that use of a quasi-legislative process is improper and that it has the 

prejudicial effect of confiscating and “Taking” valuable property interests.   Quasi-adjudicatory 

procedure should be implemented instead. 

 

  

9.   I object to this SWRCB not allowing participants reasonable opportunity to comment 

on and respond to any changes in these proposed regulations.   If changes are made, I request the 

opportunity to be heard in response.    Without an opportunity to participate in addressing 

changes, a fundamental denial of a fair hearing results where the resolution to be voted on is 

materially changed after the deadline for filing comments and mounting written challenges to it.   

It has in the past resulted in a prejudicial denial of fair notice of what is to be considered and 

voted on and a reasonable opportunity to be heard and to interpose an opposition to it in violation 

of procedural due process of law.  Mullane v. Central Hanover Bank, 339 U.S. 306, 70 S.Ct. 652, 

94 L.Ed. 865 (1950); Due Process of Law Clauses, 5th and 14th Amendments, U.S. Constitution. 

 

10.   I object to the unfair scheduling of multiple simultaneous and overlapping 

proceedings related to OWTS regulation, and deadlines giving insufficient time for consideration 

and preparation, so that individuals who wish to participate in the proceedings involved cannot 

effectively do so in order to protect their interests.   This SWRCB agency and its Los Angeles 

Regional Water Quality Control Board have scheduled a hearing in Sacramento on May 2, 2012, 

a meeting and workshop on May 3, 2012, in Los Angeles, and the filing of these comments on 

May 4, 2012, by 12:00 noon PDT, in Sacramento.   The wordy proposed regulations exceed 250 

pages, and accompanying policy statement is an additional 52 pages.    These multiple hearings 

and deadline are bunched this week so that no individual can cope with them effectively, and 

would need a team of attorneys and staff to do so.   They require so much time and effort that an 

individual working full or part-time would not be able to participate.  Hearings and deadlines 

were scheduled so that they were crowded into one week and in different locations several 

hundreds of miles from the hearings and filing locations.   This is fundamentally unfair and 

denies the public the right to be heard.   In addition, a hearing/trial on my writ application was 

scheduled for Monday, April 30, 2012, in Los Angeles. 

 

I also object to the use of “drafts” and the failure of this SWRCB to post the actual 

proposed regulations and the actual proposed resolution and to allow for comment and 

participation on the actual proposals. 

 

WHEREFORE, I, Joan C. Lavine, the undersigned property owner of the Lavine 23900 

Malibu Road property, pray that the proposed statewide draft OWTS regulations be rejected.   If 

they are enacted and adopted I request that they be modified so that my property is treated as a 
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Tier “0” (zero) property and that the Members of this State Water Resources Quality Control 

Board, reject the total ban and prohibition of on-site waste management by opposing and voting 

“NO”. 

 

Dated:   May 4, 2012   

 

 Respectfully submitted, 

 

JOAN C. LAVINE 

Attorney at Law, California State Bar No. 048169 
Owner, 23900 Malibu Road, Malibu, California 90265 



EXHIBIT "A"



Is My Property Near a Nutrient- or Pathogen-Impaired Water Body?

NOTE: We recommend clearing your cache to see the most up-to-date changes on this

page. Here are step-by-step guides for doing this in some popular web browsers:  

Firefox   Internet Explorer 8   Internet Explorer 7   Google Chrome   Safari

Zoom to Regional Board:

    Show RB

Zoom to county:

   Show county

Enter Your Address :  

(v.1.1, 03/16/12)

http://gispublic.waterboards.ca.gov/webmap/owts/owtsmap.html

1 of 1 5/2/2012 8:41 AM



EXHIBIT "B"



USE OF ISOTOPIC, GENETIC, AND CHEMICAL DATA TO EVALUATE THE SOURCE OF FECAL INDICATOR BACTERIA NEAR MALIBU, CALIFORNIA
John A. Izbicki, Carmen A. Burton, and Peter W. Swarzenski

Each year, over 550 million people visit California’s public beaches. To protect beach-
goers from exposure to waterborne disease, California state law requires water-quality 
monitoring for fecal indicator bacteria (FIB), such as enterococci and Escherichia coli 
(E. coli), at beaches with more than 50,000 yearly visitors. FIB are used to assess the 
microbiological quality of water because, although not typically disease causing, they 
are correlated with the occurrence of certain waterborne diseases. Periodically, tests 
show that FIB concentrations exceed U.S. Environmental Protection Agency (EPA) 
public health standards for recreational water in Malibu Lagoon and at several Malibu 
beaches (fig. 1). 

 

There are several potential sources of FIB to Malibu Lagoon and the nearby coastline 
including: 

•	 Seepage from commercial and residential onsite sewage treatment systems that 
may enter the lagoon or near-shore ocean water through the groundwater system

•	 Discharge or runoff from commercial and residential developments into Malibu 
Creek and Malibu Lagoon. 

•	 Bird and wildlife feces, either deposited directly into the lagoon or onto beaches, 
or washed into these areas by tides and storms.

More than 450 samples were collected from wells, Malibu Creek, Malibu Lagoon and 
the near-shore ocean as part of this study (fig. 1). Onsite sewage treatment systems, 
groundwater, and surface water including Malibu Creek, Malibu Lagoon, and near-
shore ocean sites (Surfrider Beach and Malibu Colony beach) were sampled and ana-
lyzed for enterococci, E. coli, and total coliforms. Most samples were collected during 
the dry season (July 2009), and at the end of rainy season (April 2010). 

Enterococci were found at the highest concentrations in samples taken from onsite 
treatment systems (fig. 2). Groundwater samples had the lowest concentrations, usu-
ally less than the detection limit, during both the dry and wet season. Enterococci con-
centrations in Malibu Lagoon were greater than enterococci concentrations in ground-
water samples.  Water carrying FIB from onsite wastewater treatment systems must 
pass through the groundwater system before infiltrating into the lagoon and near-shore 
ocean. Low enterococci concentrations, generally less than the detection limit, in water 
from wells suggest that FIB are not moving through the groundwater system, and that 
groundwater discharge may not be an important source of FIB to Malibu Lagoon or the 
near-shore ocean. 

The naturally-occur-
ring, stable isotopes of 
oxygen and hydrogen 
in the water molecule 
(oxygen-18 and deute-
rium, respectively) were 
used to determine the 
percentage of imported 
water that was used for 
water supply and then 
discharged as treated 
wastewater in a sample. 
This technique works 
because all the water 
used for public supply in 
the study area is import-
ed from either northern 
California or the Colora-
do River and has an ox-
ygen-18 and deuterium 
composition different 
from that of native water 
(fig. 3). Some groundwater samples contained as much as 70 percent treated wastewa-
ter, but did not contain detectable concentrations of FIB. 

Radon-222 is a naturally occurring radioactive isotope that has high activity in ground-
water and low activity in surface water.  Radon-222 activity increases in surface water 
with increasing groundwater discharge. Increased radon-222 activity was used to evalu-
ate changing FIB concentrations as groundwater discharge was occurring to Malibu 
Lagoon and the near-shore ocean. For example, in November 2009, there were small 
increases in enterococcus concentrations in the near-shore ocean at low tide as water 
from Malibu Lagoon discharged through the sand berm separating the lagoon from the 
ocean (fig. 4). In contrast, FIB concentrations remained below the detection limit as ra-
don-222 activity increased and groundwater discharged at low tide adjacent to unsew-
ered residential development in Malibu Colony. 

A combination of genetic, and 
chemical techniques were used 
with isotopic data to identify 
the source of FIB in ground-
water, Malibu Lagoon, and the 
near-shore ocean. Terminal-
Restriction Fragment Length 
Polymorphism (T-RFLP), uses 
restriction enzymes to cut DNA 
from microorganisms into frag-
ments of different sizes known 
as amplicons. Microbial com-
munities present in the dis-
charge from onsite wastewater 
treatment systems and ground-
water having as much as 70 
percent wastewater have only 7 
percent of amplicons present  in 
both samples (fig. 5A and B). 
In contrast, as many as 30 per-
cent of amplicons measured in 
samples from both kelp and the 
near-shore ocean were present 
in both samples (fig. 5D and E) 
consistent with possible contri-
butions of FIB from kelp accu-
mulated along the wrack line to 
the ocean at high tide.

Sixty nine organic compounds, 
including caffeine, fecal sterols, 
personal health-
care products, and 
other compounds 
associated with 
human use, were 
analyzed. Indica-
tors of human use 
were frequently 
detected in treated 
water from within 
onsite wastewater 
treatment systems 
and from sampled 
wells with a high 
percent of treated 
wastewater (fig. 
6). However, these 
samples did not 
contain FIB. Al-
though wastewa-
ter compounds are 
transported with  
the groundwater, 
FIB are removed.

SELECTED SAMPLE LOCATIONS

Existing observation wells 
Temporary study wells
Surface water
On-site wastewater treatment systems
Extracts from sand or kelp 

Malibu Colony Beach

Su
rf

ri
de

r 
B

ea
ch

Pacific Ocean
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Figure 4.  Tides, radon-222 activity, specific conductance, and enterococcus concentra-
tions in the near-shore ocean adjacent to Malibu Lagoon, Malibu, California.

Figure 3.  delta Oxygen-18 and delta deuterium data in 
water from onsite wastewater treatment systems, wells, 
and Malibu Creek, near Malibu, California, July 2009 and 
April 2010

Figure 5.  Selected T-RFLP amplicons from onsite 
wastewater treatment systems, a well having had 
fraction of treated wastewater in malibu lagoon, 
near Malibu California, July 2009.

Figure 6.  Enterococcus and selected wastewater indicator com-
pounds in water from wells, as a function of the fraction waste-
water, Malibu, California July, 2009 to April 2010.
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For onsite wastewater treatment systems to be a source of FIB to Malibu Lagoon or the 
near-shore ocean, bacteria must first move through the groundwater system. Low FIB 
concentrations in wells having a high fraction of imported water suggest that this is not 
occurring. In addition, large changes in microbial populations suggest that bacteria are 
being removed by death or attenuation after discharge from treatment systems. Isotopic 
data were useful in estimating the fraction of wastewater in groundwater samples and 
to evaluate the timing of groundwater discharge to the near-shore ocean. In contrast to 
FIB, wastewater indicator compounds increase as the fraction of imported water in a 
sample increases - confirming the presence of wastewater in the system. 
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Figure 1.  Selected sample locations, Malibu, California.

Figure 2.  Enterococcus data from onsite wastewater treatment systems, groundwater, 
Malibu Lagoon and near-shore ocean, Malibu California, 2009-2010



EXHIBIT "C"





EXHIBIT "D"





























EXHIBIT "E"



m
o
m
•<
rn
o

Attorney at Law
9000 Sunset Blvd., Suite 1001

Los Angeles, California 90069, U.S.A.: ^ >~
Office Phones: (213)627-3241; (310)652-25^

Fax Phone: (310)273-4924 i-H
E-rnail address: JCLavine@aol.com 13 ;3 0

^- 'J3 ^*j CO

Thursday, June 30, 2011 ° S *"*

TO THE LOS ANGELES REGIONAL WATER QUALITY CONTROL BOARD, AND TO
THE MEMBERS THEREOF

Attention: Dr. Eric Wu, Chief of Groundwater Permitting Unit
Attention: Clerk, Los Angeles Regional Water Quality Control Board
320 West Fourth Street, Suite 200
Los Angeles, Ca. 90013
E-Mail: ewu@,waterboards.ca.gov

Re: June 21, 2011, "Tentative Memorandum of Understanding With City of Malibu on the
Malibu Civic Center Prohibition and Opportunity For Public Comment", dated June 21, 2011,
(17 pages) and the "Tentative" resolution, dated June 21, 2011, in regard thereto.

Dear Sirs and Madams of the Los Angeles Regional Water Quality Control Board:

I hereby submit my comments OPPOSING the "Tentative Memorandum of
Understanding With City of Malibu on the Malibu Civic Center Prohibition and Opportunity For
Public Comment", dated June 21, 2011, (17 pages) and the "Tentative" Resolution, dated June
21, 2011, in regard thereto, as follows.

1. No causal connection exists between Malibu Civic Center residential septic systems and
pollution of or toxic waste discharge into water or ground within the Malibu Civic Center
area.

City of Malibu scientific studies prove that NO pollution, contamination or degradation
of ground, water or air comes from residential septic systems in the Malibu Civic Center.
Those studies completely exonerate residential septic systems as a cause or source of
water degradation. See Izbicki chart attached hereto as Exhibit "C" and incorporated
herein by reference as thought fully set forth herein.

This LA Regional Water Quality Control Board itself has not conducted scientific
evaluations that would provide proof one way or the other as to whether a nexus exists
between residential septic systems and degradation of water or ground in the Malibu
Civic Center.





















































USE OF ISOTOPIC, GENETIC, AND CHEMICAL DATA TO EVALUATE THE SOURCE OF FECAL INDICATOR BACTERIA NEAR MALIBU, CALIFORNIA
John A. Izbicki, Carmen A. Burton, and Peter W. Swarzenski

Each year, over 550 million people visit California’s public beaches. To protect beach-
goers from exposure to waterborne disease, California state law requires water-quality 
monitoring for fecal indicator bacteria (FIB), such as enterococci and Escherichia coli 
(E. coli), at beaches with more than 50,000 yearly visitors. FIB are used to assess the 
microbiological quality of water because, although not typically disease causing, they 
are correlated with the occurrence of certain waterborne diseases. Periodically, tests 
show that FIB concentrations exceed U.S. Environmental Protection Agency (EPA) 
public health standards for recreational water in Malibu Lagoon and at several Malibu 
beaches (fig. 1). 

 

There are several potential sources of FIB to Malibu Lagoon and the nearby coastline 
including: 

•	 Seepage from commercial and residential onsite sewage treatment systems that 
may enter the lagoon or near-shore ocean water through the groundwater system

•	 Discharge or runoff from commercial and residential developments into Malibu 
Creek and Malibu Lagoon. 

•	 Bird and wildlife feces, either deposited directly into the lagoon or onto beaches, 
or washed into these areas by tides and storms.

More than 450 samples were collected from wells, Malibu Creek, Malibu Lagoon and 
the near-shore ocean as part of this study (fig. 1). Onsite sewage treatment systems, 
groundwater, and surface water including Malibu Creek, Malibu Lagoon, and near-
shore ocean sites (Surfrider Beach and Malibu Colony beach) were sampled and ana-
lyzed for enterococci, E. coli, and total coliforms. Most samples were collected during 
the dry season (July 2009), and at the end of rainy season (April 2010). 

Enterococci were found at the highest concentrations in samples taken from onsite 
treatment systems (fig. 2). Groundwater samples had the lowest concentrations, usu-
ally less than the detection limit, during both the dry and wet season. Enterococci con-
centrations in Malibu Lagoon were greater than enterococci concentrations in ground-
water samples.  Water carrying FIB from onsite wastewater treatment systems must 
pass through the groundwater system before infiltrating into the lagoon and near-shore 
ocean. Low enterococci concentrations, generally less than the detection limit, in water 
from wells suggest that FIB are not moving through the groundwater system, and that 
groundwater discharge may not be an important source of FIB to Malibu Lagoon or the 
near-shore ocean. 

The naturally-occur-
ring, stable isotopes of 
oxygen and hydrogen 
in the water molecule 
(oxygen-18 and deute-
rium, respectively) were 
used to determine the 
percentage of imported 
water that was used for 
water supply and then 
discharged as treated 
wastewater in a sample. 
This technique works 
because all the water 
used for public supply in 
the study area is import-
ed from either northern 
California or the Colora-
do River and has an ox-
ygen-18 and deuterium 
composition different 
from that of native water 
(fig. 3). Some groundwater samples contained as much as 70 percent treated wastewa-
ter, but did not contain detectable concentrations of FIB. 

Radon-222 is a naturally occurring radioactive isotope that has high activity in ground-
water and low activity in surface water.  Radon-222 activity increases in surface water 
with increasing groundwater discharge. Increased radon-222 activity was used to evalu-
ate changing FIB concentrations as groundwater discharge was occurring to Malibu 
Lagoon and the near-shore ocean. For example, in November 2009, there were small 
increases in enterococcus concentrations in the near-shore ocean at low tide as water 
from Malibu Lagoon discharged through the sand berm separating the lagoon from the 
ocean (fig. 4). In contrast, FIB concentrations remained below the detection limit as ra-
don-222 activity increased and groundwater discharged at low tide adjacent to unsew-
ered residential development in Malibu Colony. 

A combination of genetic, and 
chemical techniques were used 
with isotopic data to identify 
the source of FIB in ground-
water, Malibu Lagoon, and the 
near-shore ocean. Terminal-
Restriction Fragment Length 
Polymorphism (T-RFLP), uses 
restriction enzymes to cut DNA 
from microorganisms into frag-
ments of different sizes known 
as amplicons. Microbial com-
munities present in the dis-
charge from onsite wastewater 
treatment systems and ground-
water having as much as 70 
percent wastewater have only 7 
percent of amplicons present  in 
both samples (fig. 5A and B). 
In contrast, as many as 30 per-
cent of amplicons measured in 
samples from both kelp and the 
near-shore ocean were present 
in both samples (fig. 5D and E) 
consistent with possible contri-
butions of FIB from kelp accu-
mulated along the wrack line to 
the ocean at high tide.

Sixty nine organic compounds, 
including caffeine, fecal sterols, 
personal health-
care products, and 
other compounds 
associated with 
human use, were 
analyzed. Indica-
tors of human use 
were frequently 
detected in treated 
water from within 
onsite wastewater 
treatment systems 
and from sampled 
wells with a high 
percent of treated 
wastewater (fig. 
6). However, these 
samples did not 
contain FIB. Al-
though wastewa-
ter compounds are 
transported with  
the groundwater, 
FIB are removed.
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Figure 4.  Tides, radon-222 activity, specific conductance, and enterococcus concentra-
tions in the near-shore ocean adjacent to Malibu Lagoon, Malibu, California.

Figure 3.  delta Oxygen-18 and delta deuterium data in 
water from onsite wastewater treatment systems, wells, 
and Malibu Creek, near Malibu, California, July 2009 and 
April 2010

Figure 5.  Selected T-RFLP amplicons from onsite 
wastewater treatment systems, a well having had 
fraction of treated wastewater in malibu lagoon, 
near Malibu California, July 2009.

Figure 6.  Enterococcus and selected wastewater indicator com-
pounds in water from wells, as a function of the fraction waste-
water, Malibu, California July, 2009 to April 2010.
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Restriction enzymes such as H-ha1 and M-sp1 are used to cut DNA from different 
microorganisms into fragments of different size, known as amplicons.
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For onsite wastewater treatment systems to be a source of FIB to Malibu Lagoon or the 
near-shore ocean, bacteria must first move through the groundwater system. Low FIB 
concentrations in wells having a high fraction of imported water suggest that this is not 
occurring. In addition, large changes in microbial populations suggest that bacteria are 
being removed by death or attenuation after discharge from treatment systems. Isotopic 
data were useful in estimating the fraction of wastewater in groundwater samples and 
to evaluate the timing of groundwater discharge to the near-shore ocean. In contrast to 
FIB, wastewater indicator compounds increase as the fraction of imported water in a 
sample increases - confirming the presence of wastewater in the system. 
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Figure 1.  Selected sample locations, Malibu, California.

Figure 2.  Enterococcus data from onsite wastewater treatment systems, groundwater, 
Malibu Lagoon and near-shore ocean, Malibu California, 2009-2010
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