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Thank!you!for!the!opportunity!to!provide!these!comments!on!the!proposed!statewide!Clean!
Water!Act!section!303(d)!list!of!water!quality!limited!segments!(303(d)!List).!
!
!
July!10,!2017!
!
Jeanine!Townsend,!Clerk!to!the!Board!
State!Water!Resources!Control!Board!
P.O.!Box!100,!Sacramento,!CA!95812P2000!
!
VIA!ELECTRONIC!MAIL:!WQAssessment@waterboards.ca.gov!!
!
Re:!Comment!Letter—303(d)!List!Portion!of!the!2014!and!2016!California!Integrated!
Report!
!
Dear!Chair!Marcus!and!Board!Members:!
!
On!behalf!of!Earth!Law!Center!(ELC),!which!works!for!waterways’!rights!to!flow,!we!
welcome!the!opportunity!to!submit!this!formal!request!for!the!inclusion!of!hydrologicallyP
impaired!(i.e.,!flowPimpaired)!waterways!in!the!2014!and!2016!California!Integrated!
Report.!At!minimum,!ELC!requests!the!following!waterways!be!listed!as!hydrologicallyP
impaired,!whether!under!Category!4C!or!Category!5:!!
!
2014%Integrated%Report%Regions%%

• Central!Coast!Region!(Region!3):!Salinas!River,!Carmel!River,!San!Clemente!Creek,!
Big!Sur!River,!and!Santa!Maria!River!

• Central!Valley!Region!(Region!5):!San!Joaquin!River,!inflow!to!the!Delta;!and!the!San!
Francisco!BayPDelta,!outflow!to!Suisun!Bay!and!San!Francisco!Bay!

• San!Diego!Region!(Region!9):!Those!30!waterways!already!properly!identified!as!
hydrologicallyPimpaired!in!Region!9’s!approved!Integrated!Report!!
!

2016%Integrated%Report%Regions!
• San!Francisco!Region!(Region!2):!Napa!River!(nonPtidal)!!
• Los!Angeles!Region!(Region!4):!The!Ventura!River!(Reaches!3!and!4)!and!the!Santa!

Clara!River!
• Santa!Ana!Region!(Region!8):!Santa!Ana!River!(Reaches!3!and!4)!

!!
ELC!submitted!comment!letters!to!each!of!the!above!Regions!requesting!that!these!
waterways!be!listed!as!hydrologically!impaired!in!each!region’s!respective!Integrated!
Report.!Additionally,!after!approval!of!the!regional!2014!or!2016!Integrated!Reports!(with!
the!exception!being!the!Los!Angeles!Region,!which!has!not!approved!its!Integrated!Report),!
ELC!requested!in!a!May!5,!2017!letter!that!the!State!Water!Board!review!the!above!listings!
for!hydrologicallyPimpaired!waterways!that!had!not!been!made.!
!

Public Comment
303(d) List of 2014 & 2016 CA Integrated Report

Deadline: 7/10/17 by 12 noon

7-10-17



! 2!

ELC!reiterates!its!request!that!the!State!Water!Board!list!hydrologically!impaired!
waterways!within!the!Integrated!Report,!whether!Category!4C!or!5!–!and!in!particular!
those!waterways!that!are!impaired!due!to!low!flows.!As!described!below,!this!request!is!
supported!by!the!Clean!Water!Act!and!the!implementing!guidance!from!the!U.S.!
Environmental!Protection!Agency!(U.S.!EPA),!and!is!supported!by!compelling!public!policy!
considerations!and!precedent!in!other!states!as!well!as!the!State!Board’s!own!documents!as!
attached!hereto!(see!Attachment!C;!available!online!at:!http://bit.ly/2u0cQFG).!Therefore,!
we!ask!that!you!revise!the!draft!Staff!Report!to!include,!at!minimum,!the!abovePlisted!
waterways!as!hydrologicallyPimpaired!under!Categories!4C!or!5.!!!
!
1. Full!Compliance!with!Clean!Water!Act!Sections!305(b)!and!303(d)!Requires!

Identification!of!Hydrologically!Impaired!Waterways!
!

Clean!Water!Act!(CWA)!Section!303(d)(1)(A)!requires!California!to!“identify!those!waters!
within!its!boundaries!for!which!the!effluent!limitations!…!are!not!stringent!enough!to!
implement!any!water!quality!standard!applicable!to!such!waters.”!This!must!be!a!robust!
listing,!with!sufficient!details!about!the!waterways!(including!flow)!to!allow!the!state!to!
“establish!a!priority!ranking”!for!the!waterways,!also!required!by!Section!303(d)(1)(A).!In!
other!words,!California’s!303(d)!list!must!provide!a!comprehensive!list!of!all!impairments.!
The!state’s!Listing!Policy!provides!some!mixed!direction,!stating!on!the!one!hand!that!the!
303(d)!list!only!covers!impairments!by!“pollutants”!(rather!than!also!by!“pollution,”!such!as!
flow),1!but!on!the!other!hand!stating!that!Regional!Water!Board!Fact!Sheets!supporting!
Section!303(d)!listings!“shall!contain!.!.!.!Pollutant!or'type'of'pollution!that!appears!to!be!
responsible!for!standards!exceedance.”2!The!latter!path!is!the!appropriate!course.!
!
No!objection,!further,!can!be!made!to!including!flowPimpaired!waterways!on!the!Section!
303(d)!list!on!the!basis!that!the!state!is!not!required!to!prepare!TMDLs!to!address!
“pollution.”!First,!Section!303(d)(1)(A)!makes!no!mention!of!limiting!the!303(d)!list!to!
those!waterways!requiring!Total!Maximum!Daily!Loads!(TMDLs).!In!fact,!no!mention!of!
TMDLs!is!made!until!Section!303(d)(1)(C),!which!sets!requirements!on!how!to!manage!
impaired!waterways.!Moreover,!the!state!itself!does!not!take!this!position!for!waterways!
impaired!by!pollutants.!Instead,!the!state!lists!in!Category!5!(what!it!deems!its!Section!
303(d)!list)!pollutantPimpaired!waterways!that!do,!and!do!not,!require!TMDLs!by!state!
evaluation.3!Accordingly,!the!state!must!include!hydrologically!impaired!waterways,!
including!those!impaired!by!altered!flow,!on!its!303(d)!list.!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1!SWRCB,!“Water!Quality!Control!Policy!for!Developing!California’s!Clean!Water!Act!Section!303(d)!List,”!p.!3;!
at:!!
http://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2015/020315_8_amendment
_clean_version.pdf!(Listing!Policy).!!
2!Id.!at!p.!18!(emphasis!added).!
3!Even!the!state!does!not!take!that!position,!choosing!instead!to!include!in!the!Section!303(d)!list!Category!5!
waters!that!do,!and!do!not,!require!TMDLs.!Listing!Policy,!supra,!at!Section!2.2,!p.!3;!see'also!San!Francisco!Bay!
Regional!Water!Quality!Control!Board!Clean!Water!Act!Sections!305(b)!and!303(d)!2016!Integrated!Report!
for!the!San!Francisco!Bay!Region:!Staff!Report!(2017)!(“staff!report”),!p.!6!(stating!that!“…waterbodies!remain!
in!Category!5!until!all!303(d)Plisted!pollutants!are!addressed!by!USEPAPapproved!TMDLs!or'by'another'
regulatory'program'that'is'expected'to'result'in'the'reasonable'attainment'of'the'water'quality'standards….”)!
(emphasis!added).!
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The!state!must!also!include!hydrologically!impaired!waters!in!its!broader,!CWA!Section!
305(b)!report.!Section!305(b)!requires!states!to!submit!biennial4!reports!that!“shall”!
describe!the!“water!quality!of!all!navigable!waters,”!including!an!analysis!of!the!extent!to!
which!the!waters!protect!fish!and!wildlife,!for!compilation!and!submission!to!Congress.5!
Federal!regulations!describe!this!requirement!and!its!purpose,!stating!that!the!Section!
305(b)!report!“serves!as!the!primary!assessment!of!State!water!quality”!and!the!
basis!of!states’!water!quality!management!plan!elements,!which!“help!direct!all!
subsequent!control!activities.”6!States!must!use!the!Section!305(b)!report!to!develop!
their!annual!work!program!under!Sections!106!and!205(j).7!And!must!review!the!305(b)!
report!in!developing!the!303(d)!list.8!California’s!Integrated!Report!accordingly!must!
include!an!adequate!Section!305(b)!report!if!the!state!is!to!develop!meaningful!303(d)!list!
and!water!quality!plans!that!appropriately!direct!staff!and!resources!to!the!most!important!
control!activities.!!
!
The!Section!305(b)!report!must!particularly!include!information!regarding!waterway!flows!
to!ensure!that!the!fundamental!purpose!of!Section!305(b)!in!guiding!workplanning!is!met.!
The!provision!of!information!regarding!waterway!flow!is!also!called!for!by!CWA!Section!
101,!which!sets!the!national!objective!of!restoring!and!maintaining!the!“chemical,!
physical,!and!biological!integrity!of!the!Nation’s!waters.”!(Emphasis!added.)!The!U.S.!
Supreme!Court!itself!explicitly!affirmed!the!importance!of!addressing!physical!elements!of!
waterway!health!such!as!flow,!stating!that!the!distinction!between!water!quality!and!
quantity!under!the!CWA!is!“artificial.”9!!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4!We!note!for!the!record!that!the!state’s!Section!303(d)!and!305(b)!reports!are!extremely!overdue.!The!2014!
regions!(Central!Coast,!Central!Valley,!and!San!Diego!Regions)!are!now!almost!three!years!overdue,!while!the!
2016!regions!(Los!Angles,!Santa!Ana,!and!San!Francisco!Bay!Regions)!are!now!almost!one!year!overdue,!
contrary!to!the!clear!language!of!the!CWA!(see'33!U.S.C.!§!1313(d),!1315(b);!40!C.F.R.!§!130.7(d)(1)).!We'
object'strongly'to'this'continued,'illegal,'statewide'delay'in'compliance'with'CWA'Sections'303(d)'and'305(b).'
5!33!U.S.!Code!§!1315(b)(1);!see'also!40!CFR!§!130.8.!Section!305(b)(1)!states!that!the!biennial!report!“shall!
include”:!!
“(A)!a!description!of!the!water!quality!of!all!navigable!waters!in!such!State!during!the!preceding!year,!with!
appropriate!supplemental!descriptions!as!shall!be!required!to!take!into!account!seasonal,!tidal,!and!other!
variations,!correlated!with!the!quality!of!water!required….;!
(B)!an!analysis!of!the!extent!to!which!all!navigable!waters!of!such!State!provide!for!the!protection!and!
propagation!of!a!balanced!population!of!shellfish,!fish,!and!wildlife,!and!allow!recreational!activities!in!and!on!
the!water;!…!
(E)!a!description!of!the!nature!and!extent!of!nonpoint!sources!of!pollutants,!and!recommendations!as!to!the!
programs!which!must!be!undertaken!to!control!each!category!of!such!sources,!including!an!estimate!of!the!
costs!of!implementing!such!programs.”!As!to!this!last!point,!the!SWRCB!itself!has!recognized!flow!alterations!
as!a!form!of!nonpoint!source!pollution,!reinforcing!the!need!to!properly!account!for!it!in!the!Section!305(b)!
report.!See,'e.g.,!“Hydromodification,!Wetlands!and!Riparian!Areas!Technical!Advisory!Committee:!
Recommendations!to!the!SWRCB”!(Dec.!6,!1994),!at:!
http://www.waterboards.ca.gov/water_issues/programs/nps/tacrpts.shtml.!
6!40!CFR!§!130.8(a)!(emphasis!added).!
7!Id.!
8!40!C.F.R.!§!130.7(b)(5)(i)!(“At!a!minimum!‘all!existing!and!readily!available!water!qualityPrelated!data!and!
information’!includes!but!is!not!limited!to!all!of!the!existing!and!readily!available!data!and!information!about!
the!following!categories!of!waters:!…Waters!identified!by!the!State!in!its!most!recent!section!305(b)!report!as!
‘partially!meeting’!or!‘not!meeting’!designated!uses!or!as!‘threatened’.).!!
9!PUD'No.'1'of'Jefferson'County'v.'Washington'Department'of'Ecology,!511!U.S.!700!(1994).!
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By!contrast!with!this!direction,!the!draft!Staff!Report!runs!afoul!of!the!CWA!by!ignoring!
Category!4C!entirely!for!inclusion!in!either!its!303(d)!list!or!its!305(b)!report,!incredibly!
reporting!that!zero!water!bodies!amongst!the!2014!and!2016!regions!are!impaired!due!to!
altered!hydrology,!with!only!three!water!bodies!listed!under!Category!4C!at!all.10!The!State!
Water!Board!appears!to!rely!on!the!Listing!Policy!for!this!decision,!which!states!that!the!
303(d)!list!only!includes!those!water!segments!that!require!the!development!of!a!TMDL.11!
Here,!again,!the!draft!Staff!Report!assumes!an!illegally!narrow!definition!of!its!
requirements!under!the!CWA.!The!Integrated!Report!is!supposed!to!include!both!a!robust!
and!legally!adequate!303(d)!list!as'well'as!a!robust!and!legally!adequate!305(b)!report.!
These!requirements!are!combined;!they!are!not!the!same!(see'also!sec.!8).!If!the!State!Water!
Board!takes!the!position!that!pollutionPimpaired!waterways!(including!flowPimpaired!
waters)!cannot!be!included!in!the!Section!303(d)!list,!then!the!Listing!Policy!–!which!by!
definition!applies!only!to!the!Section!303(d)!list!–!is!irrelevant.!It!cannot!be!used!as!an!
excuse!to!ignore!flow!impairments!entirely.!In!that!case,!the!State!Board!must!then!turn!to!
its!requirements!under!Section!305(b),!which!broadly!require!it!to!report!on!water!quality,!
including!as!impacted!by!altered!flow.!!
!
Indeed,!the!draft!Staff!Report!recognizes!that!it!must!consider!flowPimpaired!waterways!in!
its!assessment,!describing!Category!4C!as!being!applicable!if!“[t]he!nonPattainment!of!any!
applicable!water!quality!standard!for!the!waterbody!segment!is!the!result!of!pollution!and!
is!not!caused!by!a!pollutant.”12!No!legitimate!reason!is!given!for!entirely!failing!to!comply!
with!this!requirement,!however.!A!legally!adequate!Section!305(b)!report!must!include!
waterways!impaired!by!pollution,!including!hydrologically!impaired!waterways,!whether!
or!not!the!waterways!are!also!impaired!by!a!pollutant.!This!information!is!also!critical!for!
the!state!to!set!waterway!protection!priorities!properly.!
!
Proper!identification!of!hydrologically!impaired!waterways!is!also!important!if!the!state!is!
to!fully!comply!not!only!with!Section!305(b),!but!with!CWA!Section!303(d)!as!well.!This!
section!not!only!calls!for!identification!of!impaired!and!threatened!waterways,!but!also!
requires!the!state!to!prepare!a!“priority'ranking”!of!such!waters,!“taking!into!account!the!
severity!of!the!pollution”!and!waterway!uses.13!Flow!and!other!hydrologic!alteration!data!
and!information,!which!must!be!included!in!the!305(b)!report!and!considered!as!part!of!the!
303(d)!list!development,!are!critical!to!proper!prioritization!of!impaired!waters!for!further!
staff!and!resource!attention.!
!
Finally,!we!reiterate!that!because!Section!303(d)(1)(A)!broadly!requires!identification!of!
impairments!regardless!of!whether!TMDLs!are!needed,!the!state’s!Section!303(d)!list!
should!include!a!robust!Category!4C!set!of!listings.!State!law!cannot!weaken!the!
requirements!of!the!CWA!by!artificially!limiting!the!scope!of!this!list.!
!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10!Matilija!Creek!Reach!1,!Matilija!Creek!Reach!2,!and!the!Matilija!Reservoir!–!all!due!to!fish!barriers.!See!Staff!
Report,!Appendix!D!(“2014!California!Water!Impacted!by!Pollution,!Category!4C”).!
11!See'Listing!Policy,!p.!3.!
12!See!Draft!Staff!Report,!p.!v.!
13!33!U.S.!Code!§!1313(d)(1)(A)!(emphasis!added).!
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2. U.S.!EPA!Guidance!and!Reports,!and!the!State!Water!Board!Itself,!Have!Called!for!
Identification!of!Hydrologically!Impaired!Waterways!in!Category!4C!of!the!
Integrated!Report!
!

U.S.!EPA!issued!formal!Integrated!Report!Guidance!(i.e.,!for!the!combined!Sections!303(d)!
and!305(b)!reports)!to!states!and!territories!in!August!2015;!in!it,!EPA!specifically!
addresses!the!topic!of!hydrological!impairment.14!The!U.S.!EPA!Guidance!clearly!states!that!
! !

If!States!have!data!and/or!information!that!a!water!is!impaired!due!to!pollution!not!
caused!by!a!pollutant!(e.g.,!aquatic!life15!use!is!not!supported!due!to!hydrologic!
alteration!or!habitat!alteration),!those!causes!should!be!identified!and!that!water!
should!be!assigned!to!Category!4C.16!

!
The!Guidance!specifically!references!hydrologic!alteration!as!an!example!of!a!Category!4C!
listing.17!It!further!references!EPA!Guidance!going!back!at!least!to!2006,!which!similarly!
said!that!flowPimpaired!waters!should!be!identified!in!the!Integrated!Report!under!
Category!4C!(the!2010!CCKA!et'al.!Letter!references!this!2006!Guidance!in!support!of!flow!
listings;!see!attachment!4).!!
!
U.S.!EPA!and!USGS!reinforced!this!mandate!in!a!joint!report!in!February!2016!on!flow,!
stating!in!part!that!“EPA!recommends!reporting!impairments!due!to!hydrologic!alteration!
in!Category!4c,!which!are!those!impairments!due!to!pollution!not!requiring!a!TMDL.”18!
!
Even!more!specifically,!U.S.!EPA!Region!9!has!directly!told!the!State!Water!Board!that!the!
Board!is!“well!aware!of![EPA’s]!interest!toward!listing!selected!streams!for!‘flow!
impairments’!(at!least!under!305(b))!where!lines!of!evidence!are!strong.”19!!
!
Further,!the!State!Water!Board!Executive!Director!himself!decided!that!the!state!should!
identify!flowPimpaired!waters!in!its!Integrated!Reports,!stating!that!California!“would!now!
list!for!flow!alterations”!and!that!“[l]istings!would!be!made!under!category!4C!for!impaired!
[sic]!by!pollution!not!a!pollutant,!and!be!based!on!staff’s!professional!judgment!as!well!as!
the!evidence!submitted!by!the!data.”20!Again,!no!reason!is!given!in!the!Staff!Report!for!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14!2015!EPA!Listing!Guidance,!supra,!pp.!13P16.!
15!Note!here!that!U.S.!EPA!specifically!calls!out!protection!of!aquatic!life!as!a!reason!to!identify!flowPimpaired!
waters.!The!Staff!Report!similarly!calls!out!aquatic!life!for!specific!protection!(p.!ii),!but!then!ignores!the!next!
step!of!identifying!flow!impairments!that!injure!aquatic!life.!
16!Id.!at!p.!15.!
17!Id.!
18!U.S.!EPA!and!USGS,!“Draft!EPAPUSGS!Technical!Report:!Protecting!Aquatic!Life!from!Effects!of!Hydrologic!
Alteration,”!Chapter!5!(Feb.!2016);!at:!https://www.epa.gov/sites/production/files/2016P
03/documents/aquaticPlifePhydrologicPalterationPreport.pdf!(U.S.!EPA/USGS!Report).!
19!Email!from!Tim!Vendlinski,!U.S.!EPA!Region!9!to!Diane!Riddle,!SWRCB!(Jan.!7,!2015);!available!upon!
request.!
20!Email!from!Nicholas!Martorano,!SWRCB!to!SWRCB/RWQCB!staff!(July!22,!2013)!(referencing!decision!by!
Thomas!Howard,!SWRCB);!available!upon!request.!Note!that!such!Category!4C!listings!can!and!should!be!
made!for!waterways!that!are!also!listed!for!other!categories,!including!Category!5!(see!Sec.!8).!!
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ignoring!the!clear!flow!impairments!throughout!the!region!in!light!of!the!CWA,!guidance,!
and!state!direction.!
!
Nor!is!the!State!Board’s!conclusion!that!Category!4C!and!Category!5!listings!are!mutually!
exclusive!legally!justified.21!The!Clean!Water!Act!makes!clear!and!the!EPA!Guidance!
accordingly!instructs!that!these!categories!overlap.22!The!State!Board’s!interpretation!is!
overly!narrow!and!is!entirely!inconsistent!with!the!EPA!Guidance!and!the!Clean!Water!Act.!!
!
3. The!San!Diego!RWQCB!Properly!Adopted!Numerous!Listings!for!Hydrologic!

Impairment!for!Its!Integrated!Report,!which!the!State!Water!Board!Disregarded!
without!Adequate!Explanation!
!

The!San!Diego!Regional!Water!Quality!Control!Board!(SD!RWQCB)!adopted!an!Integrated!
Report!and!Staff!Report23!that!identified!30!waterway!segments!for!listing!in!Category!
4C,!either!with!a!Category!5!pollutant!listing!or!alone.24!Consistent!with!U.S.!EPA!
Guidance,!the!SD!RWQCB!recognized!that!identifying'all!pollutant!and!pollution!
impairments!provides!a!far!more!accurate!picture!of!the!challenges!before!the!state!than!
ignoring!key!impairments.!For!example,!the!Staff!Report!found!that!“over!96!percent!of!
streams!that!exhibited!biological!degradation!had!both!an!associated!pollutant(s)!and!
supporting!information!showing!pollution!from!inPstream!habitat/hydrologic!alteration!
and/or!watershed!hydrologic!alteration!(hydromodification,!Table!3).”!If!the!Regional!
Board!had!ignored!such!pollution!impairments,!then!virtually!all!of!the!impaired!streams!in!
the!San!Diego!Region!would!have!been!underPassessed,!likely!resulting!in!misallocation!of!
limited!resources!and!attention.!ELC!commented!to!the!San!Diego!Board!in!support!of!these!
listings;!these!comments!are!attached.25!
!
Rather!than!integrating!San!Diego’s!approved!list!of!impaired!water!segments!into!the!
statewide!2014!and!2016!Integrated!Report,!the!State!Water!Board!failed!to!list!any!of!the!
30!water!segments!that!had!been!listed!under!Category!4C.!Inexplicably!and!illegally,!State!
Water!Board!staff!failed!to!even!offer!a!rationale!for!this!omission.26!While!State!Water!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
21!Based!on!publicly!available!documents!obtained!by!ELC!via!a!Public!Records!Act!request,!correspondence!
from!the!State!Board!to!EPA!it!is!clear!that!the!State!Board!is!well!aware!that!its!refusal!to!list!impairments!
based!on!both!pollutants!and!pollution!is!contrary!to!EPA!guidance.!See!Attachment!C!(email!from!Nicholas!
Martorano,!SWRCB!to!SWRCB/EPA!staff!dated!July!27,!2015!stating:!“The!2016!guidance!does!state!that!an!
individual!waterbody!could!be!place!into!both!Category!5!and!4c!but!that!is!no!the!way!the!State!Water!Board!
interprets!the!statute!and!definitions.”).!!
22!See!33!U.S.C.!§§!1313(d),!1315(b);!see!also!2015!EPA!Listing!Guidance,!supra,!p.!15.!
23!See!Draft!adopted!Oct.!12,!2016!at:!
http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/.!!
24!
http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/docs/IR_RB_StaffReport_R9_0
7P11P16_Clean.pdf,!Table!3.!
25!Also!found!at:!http://bit.ly/SDRWQCB!(note!attachments!to!this!letter!as!well!for!further!supporting!
information).!
26!In!developing!the!303(d)!list,!the!State!Board!is!required!to!explain!why!existing,!readily!available!data,!
including!SD!RWQCB’s!Category!4C!listings,!was!not!used.!See!40!C.F.R.!§!130.7(b)(6)!(“Each!State!shall!
provide!documentation!to!the!Regional!Administrator!to!support!the!State's!determination!to!list!or!not!to!list!
its!waters…!and!shall!include!at!a!minimum:!…A!description!of!the!data!and!information!used!to!identify!
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Board!staff!may!have!relied!upon!its!belief!that!water!segments!can!be!placed!into!only!
“one!of!five!nonPoverlapping!categories!based!on!the!overall!beneficial!use!support!of!the!
water!segment,”27!this!justification!is!misguided,!as!described!above!and!further!in!Section!
8.!And!at!minimum,!State!Water!Board!staff!could!have!noted!the!Category!4C!listings!
within!the!list!of!Category!5!waterways.!This!is!the!very!approach!that!was!taken!for!the!
Ventura!River!Reach!4,!for!which!the!Category!5!list!notes!that!“pumping”!and!“water!
diversion”!are!in!fact!Category!4C!listings!(impairment!due!to!pollution!that!do!not!require!
a!TMDL).28!However,!as!written,!the!public!is!left!to!guess!whether!those!30!waterways!
identified!by!the!SD!RWQCB!are!in!fact!impaired!due!to!hydromodification!according!to!the!
draft!Staff!Report!–!and!if!not,!for!what!reason.!The!State!Board’s!elimination!of!SD!
RQWCB’s!Category!4C!listings!is!illegal,!and!cannot!be!justified!even!if!the!State!Board!
offered!an!explanation—which!it!has!not.!!!
!
4. California!Has!Identified!Hydrologically!Impaired!Waterways!in!the!Past!

!
In!California,!“Pumping”!and!“Water!Diversion”!have!been!listed!as!the!sole'causes!of!
impairment!for!Ventura!River!Reach!4,!in!the!Los!Angeles!Region.!Also!in!the!Los!Angeles!
Region,!Ventura!River!Reach!3!has!been!listed!for!“Pumping”!and!“Water!Diversion,”!and!
Ballona!Creek!Wetlands!has!been!listed!as!impaired!by!“Hydromodification,”!among!other!
impairments.!All!three!water!body!segments!have!been!listed!for!these!specific!flowPrelated!
impairments!in!Category!5.29!California’s!history!of!identifying!flowPrelated!impairments!
under!Section!303(d)!is!consistent!with!the!Clean!Water!Act,!and!should!be!considered!
precedential.!
!
5. Numerous!Other!States!Have!Identified!Hydrologically!Impaired!Waterways!in!

Categories!4C!and!5!
!

Many!states!around!the!country!have!followed!U.S.!EPA!Guidance!and!the!CWA!by!properly!
identifying!flowPimpaired!waterways!in!their!Integrated!Reports.!These!include,!but!are!not!
limited!to,!Western!states!such!as!Idaho,!Montana,!Wyoming,!Washington!and!New!
Mexico.30!One!listing!methodology!that!may!be!of!particular!interest!to!the!San!Francisco!
Bay!Region!is!that!used!by!Ohio,!which!identifies!waters!impaired!by!flow!alteration!by!
linking!biological!community!degradation!with!upstream!dams.!Notably,!a!number!of!these!
states!regularly!include!flowPimpaired!waterways!on!their!303(d)!list!as!well!as!their!
305(b)!Report.!ELC!has!collected!a!significant!amount!of!information!on!other!states’!
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
waters,!including!a!description!of!the!data!and!information!used!by!the!State!as!required!by!§!130.7(b)(5).”).!
The!State!Board!has!failed!to!include!any!such!explanation!it!the!draft!Integrated!Report.!!
27!Draft!Staff!Report,!p.!18!
28!Appendix!A:!Category!5!List,!2014!California!303(d)!List!of!Water!Quality!Limited!Segments,!at:!
http://www.waterboards.ca.gov/water_issues/programs/tmdl/integrated2014_2016/category5_report.sht
ml.!ELC!notes!that!Santa!Barbara!Channelkeeper!has!submitted!separate!comments!related!to!inconsistencies!
with!the!listings!for!Reaches!3!and!4!of!the!Ventura!River.!ELC!fully!supports!Channelkeeper’s!comments,!and!
incorporates!them!herein.!!!
29!
http://www.swrcb.ca.gov/losangeles/water_issues/programs/303d/2008/Final%20303(d)/Appendix_E_08
Aug09.pdf.!
30!See!detailed!memorandum!on!this!topic!prepared!by!ELC!for!the!SWRCB!at:!http://bit.ly/303d305b.!
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hydrologic!impairment!listings!and!processes!(and!provided!this!to!the!State!Water!Board);!
this!can!be!made!readily!available!to!the!San!Francisco!Bay!RWQCB!if!desired.!!
!
6. Flow!Standards!Are!Not!Required!to!Identify!Hydrologically!Impaired!Waterways!

in!Category!4C!
!

Most,!if!not!all,!of!the!states!that!identify!hydrologic!(including!flow)!impairments!make!
those!listing!decisions!based!on!best!professional!judgment!and!the!information!before!
them.!Flow!standards!are!not!required!to!be!developed!first.!Even!the!State!Water!Board!
has!stated!that!flow!listings!could!be!done!“based!on!staff’s!professional!judgment!as!well!
as!the!evidence!submitted!by!the!data,”!and!that!they!“would!likely!be!mostly!narrative!.!.!.!!
unless!there!are!specific!numeric!targets!for!flow!in!place.”31!In!other!words,!the!state!itself!
has!recognized!that!flow!criteria!are!not!necessary!for!flow!impairment!listings.32!ELC!has!
compiled!significant!information!collected!on!various!states’!hydrologic!impairment!listing!
strategies,!which!are!attached!hereto!(see!Attachment!D).!!
!
U.S.!EPA!addresses!the!process!of!identifying!hydrologically!impaired!waters!in!its!2015!
EPA!Listing!Guidance,!stating!that:!

!
if!States!have!data!and/or!information!that!a!water!is!impaired!due!to!pollution!not!
caused!by!a!pollutant!(e.g.,!aquatic!life!use!is!not!supported!due!to!hydrologic!
alteration!or!habitat!alteration),!those!causes!should!be!identified!and!that!water!
should!be!assigned!to!Category!4C.!Examples!of!hydrologic!alteration!include:!a!
perennial!water!is!dry;!no!longer!has!flow;!has!low!flow;!has!standPalone!pools;!has!
extreme!high!flows;!or!has!other!significant!alteration!of!the!frequency,!magnitude,!
duration!or!ratePofPchange!of!natural!flows!in!a!water;!or!a!water!is!characterized!by!
entrenchment,!bank!destabilization,!or!channelization.!Where!circumstances!such!as!
unnatural!low!flow,!no!flow!or!standPalone!pools!prevent!sampling,!it!may!be!
appropriate!to!place!that!water!in!Category!4C!for!impairment!due!to!pollution!not!
caused!by!a!pollutant.!In!order!to!simplify!and!clarify!the!identification!of!waters!
impaired!by!pollution!not!caused!by!a!pollutant,!States!may!create!further!subP
categories!to!distinguish!such!waters.33!!
!

Note!that!this!description!of!the!process!for!identifying!flow!impairments!does!not!require!
adoption!of!flow!standards!as!a!prerequisite!for!listing.!!
!
The!SD!RWQCB!Staff!Report!also!addressed!this!topic!in!their!Staff!Report!and!Integrated!
Report,!similarly!stating!that:!
!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
31!Email!from!Nicholas!Martorano,!SWRCB!to!SWRCB/RWQCB!staff!(July!22,!2013);!see'Attachment!C.!
32!Instead,!State!Board!staff!seem!to!be!avoiding!Category!4C!listings!due!to!concerns!not!legally!or!factual!
relevant!to!the!quality!of!California’s!waterways.!See!Attachment!C!(email!from!Nicholas!Martorano,!SWRCB!
to!RWQCB/EPA!staff!(October!16,!2015)).!
33!2015!EPA!Listing!Guidance,!supra,!p.!15.!



! 9!

where!a!water!segment!exhibited!significant!degradation!in!biological!populations!
and/or!communities!as!compared!to!reference!site(s)!the!San!Diego!Water!Board!
assessed!the!segment!for!inclusion!in!Category!4c!using!data!and!information!as!
prescribed!in!USEPA’s!2015!Guidance!.!.!..!Where!inPstream!data!was!lacking,!stream!
segments!were!evaluated!using!desktop!aerial!reconnaissance!for!potential!inP
stream!habitat!and!hydrologic!alteration!associated!with!channel!modifications,!
stream!diversion!or!augmentation,!and!to!evaluate!the!level!of!associated!
development!and!use!of!best!management!practices!to!mitigate!
hydromodification.34!

!
But,!as!detailed!above,!the!State!Board!has!impermissibly!ignored!this!portion!of!the!SD!
RWQCB!Staff!Report.!!
!
7. Sound!Public!Policy!Dictates!that!Flow_Impaired!Waterways!Must!Be!Identified!

!
States,!including!California,!have!identified!and!are!identifying!flowPimpaired!waterways!in!
their!Integrated!Reports!not!only!because!the!Clean!Water!Act!calls!for!it!and!U.S.!EPA!
Guidance!reinforces!it.!They!also!do!so!because!it!makes!smart!policy!sense.!Why!would!a!
state!limit!the!amount!of!information!it!releases,!information!that!could!help!it!make!better!
decisions!about!how!to!prioritize!its!resources?!If!the!main!problem!with!a!waterway!is!not!
temperature!or!dissolved!oxygen!but!flow,!for!example,!then!that!information!should!be!
available!so!the!best!permitting!and!resource!allocation!decisions!can!be!made!to!protect!
affected!waterways.!!
!
Identification!of!flowPimpaired!waterways!is!also!important!because!those!listings!help!the!
public!exercise!their!own!responsibility!to!help!improve!waterway!health.!U.S.!EPA!agreed!
in!its!Guidance,!stating!that!“a!variety!of!watershed!restoration!tools!and!approaches!to!
address!the!source(s)!of!the!impairment”!exist!even!in!the!absence!of!TMDLs,!increasing!
the!importance!of!full!and!complete!identification!for!impaired!waterways.35!
!
Hydrologic!impairment!listings!also!can!and!should!be!used!in!CEQA!analyses!of!proposed!
projects!that!could!further!impact!the!flow!of!identified!waterways,!thus!preventing!
additional!damage!to!alreadyPimpacted!waterways!and!fish.!ELC!has!prepared!and!
submitted!extensive!comments!to!the!state!on!the!numerous!policy!benefits!of!properly!
identifying!flowPimpaired!waterways.36!
!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
34!SD!RWQCB,!“Clean!Water!Act!Sections!305(b)!And!303(d)!Integrated!Report!for!The!San!Diego!Region!(July!
2016);!at:!
http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/docs/IR_RB_StaffReport_R9_0
7P11P16_Clean.pdf,!pp.!13P14.!
35!For!an!analysis!of!water!governance!tools!that!could!effectively!restore!flows!to!California!waterways,!see!
Linda!Sheehan!et'al.,!“California!Water!Governance!for!the!21st!Century”!(2017),!available!at:!
http://bit.ly/CAwatergovernance.!!
36!Letter!from!ELC,!CCKA!to!SWRCB,!“Inclusion!of!Impairments!Due!to!Low!Flow!in!the!California!2012!
Section!303(d)!List”!(May!15,!2013);!at:!http://bit.ly/SWB303d.!
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8. Water!Bodies!Can!and!Should!Be!Placed!in!All!Relevant!Categories!of!
Identification!
!

The!draft!Staff!Report!states!that!“[t]o!meet!CWA!section!305(b)!requirements!of!reporting!
on!water!quality!conditions,!the!Integrated!Report!places!each!assessed!waterbody!into!
one!of!five!nonNoverlapping!categories!based!on!the!overall!beneficial!use!support!of!the!
waterbody.”37!!This!statement!appears!to!limit!the!State!Water!Board!to!placing!water!
bodies!in!only!one!category,!an!interpretation!presumably!reflected!in!the!recommendation!
to!include!zero!flowPimpairment!listings!in!Category!4C.!!!
!
This!approach!is!simply!illegal!and!incorrect.!Consistent!with!the!requirements!of!sections!
303(d)!and!305(b)!of!the!Clean!Water!Act,!the!U.S.!EPA!has!been!quite!clear!that!water!
bodies!can!be!placed!into!multiple!categories,!and!in!fact!should!be!in!order!to!provide!the!
best!available!information!to!U.S.!EPA!and!Congress.!As!explained!by!the!SD!RWQCB!in!its!
Staff!Report:!
! !

It!is!important!to!note!that!USEPA!recommended!in!its!2015!guidance!that!“States!
assign!all!of!their!surface!water!segments!to!one!or%more!of!five!reporting!
categories”....38!
! !

U.S.!EPA!reiterated!this!point!in!its!joint!report!with!USGS,!stating!that!“EPA’s!guidance!has!
noted!that!assessment!categories!are%not%mutually%exclusive,!and!waters!may!be!
placed!in!more!than!one!category!(for!example,!categories!4C!and!5).”39!Accordingly,!
flow!impairments!should!be!reflected!in!Category!4C!whether'or'not'there!is!a!pollutant!
present,!the!approach!taken!recently!by!the!SD!RWQCB.!Otherwise,!the!state!is!conflating!
the!Section!303(d)!and!305(b)!reports!rather!than!combining!them,!ignoring!its!Section!
305(b)!responsibilities!in!the!process.40!Because!the!state!must!comply!with!both!Sections!
305(b)!and!303(d),!it!must!provide!information!relevant!to!all!categories!applicable!to!a!
single!water!body.41!The!Integrated!Report!does!not!meet!these!mandates.!!!
!
Like!the!SD!RWQCB,!other!states!demonstrate!the!correct!understanding!in!accordance!
with!U.S.!EPA!Guidance!by!placing!water!bodies!(with!U.S.!EPA!approval)!in!Category!4C!for!
pollution,!even!when!other!impairing!pollutants!are!identified!for!the!same!segment.!For!
example,!Tennessee!lists!Egypt!Hollow!Creek!as!impaired!due!to!flow!alterations!under!
Category!4C!and!impaired!due!to!low!dissolved!oxygen!and!manganese!under!Category!5.!
Further,!Tennessee!places!both!impairments!on!their!303(d)!List!(see!Figure!2!below).!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
37!Draft!Staff!Report,!supra,!p.!18!(emphasis!added).!
38!SD!RWQCB,!supra,!p.!14!(emphasis!added).!
39!U.S.!EPA/USGS!Report,!supra,!Ch.!5!(emphasis!added).!
40!33!U.S.C.!§§!1315(b),!1313(d);!40!C.F.R.!§§!130.7,!130.8.!!
41!This!is!consistent!with!the!statutory!intent!of!the!CWA,!which!distinguishes!the!related!Section!305(b)!
reports!and!Section!303(d)!lists.!In!2002,!the!EPA!for!the!first!time!released!guidance!calling!for!a!single!
“Integrated!Report”!merging!Section!305(b)!water!quality!reports!and!Section!303(d)!lists.!See'U.S.!EPA,!2002!
Integrated!Water!Quality!Monitoring!and!Assessment!Report!Guidance.!!
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!
Figure!2:!Tennessee!303(d)!List!with!Both!Category!4c!and!5!

Impairments!for!a!Single!Waterbody!Segment!
(Source:'Tennessee'Department'of'Environmental'and'
Conservation,'“Year'2012'303(d)'List”'(Jan.'2014)).'

!
Idaho!similarly!lists!waterway!segments!as!impaired!under!both!Category!4C!and!
Category!5.!Appendix!I!of!the!latest!Idaho!Integrated!Report!contains!36!pages!(7,342!
river/stream!miles)!of!Category!4C!impairments,!including!numerous!waterways!listed!as!
impaired!for!“low!flow!alterations”;!many!of!these!are!also!dualPlisted!for!pollutant!
impairments.42!!
!
In!another!example,!Montana!classifies!waterways!under!Category!4C!when!there!is'only!a!
pollution!impairment.!If!there!is!a!pollution!and!a!pollutant!impairment,!then!Montana!lists!
the!waterway!under!Category!5,!and!compiles!all!of!the!impairment!causes!in!Appendix!A!
(“Impaired!Waters”)!(see!Figure!3).!This!is!consistent!with!the!“singlePcategory”!approach!
described!in!the!2006!U.S.!EPA!Guidance.!Montana!develops!TMDLs!only!for!the!pollutant!
impairments,!but!develops!the!full!Impaired!Waters!list!under!Category!5!to!provide!the!
public!and!decisionmakers!with!a!clear!picture!of!the!state!of!the!health!of!its!waterways!–!
precisely!what!sections!303(d)!and!305(b)!require.!
!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
42!See!https://www.deq.idaho.gov/media/1117323/integratedPreportP2012PfinalPentire.pdf.!!Appendix!J!
consists!of!Category!5!waterways,!which!can!be!crossPreferenced!to!easily!see!the!dual!listings.!Id.!
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!
Figure%3:'Montana'listing'of'both'pollutantN'and'pollutionN
impaired'waterways'on'a'single'list'of'Impaired'Waters.'
(Source:!Montana'DEQ,'“Appendix'A:'Impaired'Waters”).!

!
Even!within!California,!as!described!above,!there!is!precedent!of!dual!listings!under!
Category!4C!and!Category!5.!First,!the!SD!RWQCB!listed!waterways!as!impaired!due!to!
hydromodification!and!habitat!alteration!in!Category!4C,!whether!with!a!Category!5!listing!
or!alone.!Explaining!its!decision,!the!SD!RWQCB’s!Staff!Report!echoes!the!EPA’s!finding,!
stating!that!Category!4C!listed!waters!“may!be!a!priority!for!restoration!by!a!Regional!
Water!Board.”!Further,!the!2014!and!2016!California!Integrated!Report!itself!notes!the!dual!
Category!5!and!Category!4C!listing!for!the!Ventura!River!Reach!4.!California’s!303(d)!list!
(or,!alternatively,!the!305(b)!Report)!in!full!similarly!should!accurately!reflect!all!sources!of!
impairment,!regardless!of!dual!pollutant/pollution!listings.!
!
9. Reasonably!Available!Data!Exist!and!Have!Been!Provided!in!Support!of!the!Listing!

of!Waterways!as!Hydrologically!Impaired!
!
As!detailed!in!Attachment!A,!and!as!evident!based!on!significant,!readily!available!
information,!the!lines!of!evidence!for!hydrologic!impairment!are!strong!for!numerous!
California!waterway!segments,!including!but!not!limited!to!the!Salinas!River,!Carmel!River,!
San!Clemente!Creek,!Big!Sur!River,!and!Santa!Maria!River!(Region!3);!the!San!Joaquin!River,!
inflow!to!the!Delta,!and!the!San!Francisco!BayPDelta,!outflow!to!Suisun!Bay!and!San!
Francisco!Bay!(Region!5);!those!30!waterways!already!properly!identified!as!
hydrologicallyPimpaired!in!Region!9’s!approved!Integrated!Report!(Region!9);!the!Napa!
River!(nonPtidal)!(Region!2);!the!Ventura!River!(Reaches!3!and!4)!and!the!Santa!Clara!River!
(Region!4);!and!the!Santa!Ana!River!(Reaches!3!and!4)!(Region!4).!
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Federal!regulations!state!that!states!must!evaluate!“all!existing!and!readily!available!
information”!in!developing!their!303(d)!lists!and!prioritizations.43!Readily!available!data!
includes!the!305(b)!report.44!The!SWRCB’s!Executive!Director!reinforced!the!breadth!of!
this!requirement!in!a!memorandum!on!the!scope!of!listing!regulations!at!40!CFR!
§!130.7(b)(5).45!This!information!must!include!flow,!a!position!recently!reinforced!by!U.S.!
EPA,!who!stated!that!the!integrated!reporting!format!is!key!to!“acknowledge!the!important!
role!of!flow!in!contributing!to!waterPbody!impairments.”46!
!
Attachment!A!provides!summaries!of!such!information,!including!in!regards!to!the!severe!
dewatering!of!waterways!across!California.!The!State!Water!Board!has!more!than!enough!
data!needed!to!list!waterways,!at!a!minimum!those!listed!above,!which!it!may!not!ignore!in!
its!development!of!the!Integrated!Report.47!Proper,!timely!identification!under!the!Clean!
Water!Act!of!all!hydrologically!impaired!waterways!in!California!Integrated!Report!is!
required!and!critical!to!setting!appropriate!plans!and!priorities!that!will!help!reverse!
significant!declines!in!aquatic!species.!
! ! ! !

***!
!
!
!
!
!
!
!
!
!
!
!
!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
43!40!CFR!§!130.7(b)(5).!
44!See'Thomas'v.'Jackson,!581!F.3d!658,!661!(citing!40!C.F.R.!§!130.7(b)(5)(i)).!
45!At:!
http://www.waterboards.ca.gov/centralvalley/water_issues/tmdl/impaired_waters_list/clarification_30jan0
7.pdf!(placing!“no!limits”!on!the!data!that!can!be!provided!to!the!RWQCBs!for!development!of!the!Integrated!
Report’s!303(d)!and!305(b)!lists).!!
46!U.S.!EPA/USGS!Report,!supra,!Ch.!5.!
47!In!the!draft!Integrated!Report!the!State!Board!takes!the!position!that!it!need!not!approve!the!305(b)!
reports!submitted!by!the!various!regional!boards,!and!it!is!unclear!whether!the!State!Board!has!reviewed!
those!reports.!See!Draft!Staff!Report,!pp.!1P2.!The!regulations!implementing!section!303(d)!require!the!State!
Board!to!review!the!305(b)!reports!when!developing!the!303(d)!list.!Thomas'v.'Jackson,!581!F.3d!658,!661!
(citing!40!C.F.R.!§!130.7(b)(5)(i)).!Unless!the!State!Board!takes!the!current!305(b)!reports!into!consideration!
in!issuing!the!final!Integrated!Report,!the!303(d)!list!will!violate!the!Clean!Water!Act.!In!addition,!the!State!
Board!must!consider!information!submitted!by!the!public.!40!C.F.R.!§!130.7(b)(5)(iii)!(“At!a!minimum!"all!
existing!and!readily!available!water!qualityPrelated!data!and!information"!includes!but!is!not!limited!to!all!of!
the!existing!and!readily!available!data!and!information!about!the!following!categories!of!waters:!….!Waters!for!
which!water!quality!problems!have!been!reported!by!local,!state,!or!federal!agencies;!members!of!the!public;!
or!academic!institutions.”).!The!State!Board!may!not!legally!impose!date!restrictions!on!what!data!is!available.!!
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In!sum,!we!once!again!urge!the!State!Water!Board!to!follow!the!lead!of!the!SD!RWQCB,!as!
well!as!U.S.!EPA!and!numerous!other!states,!in!identifying!flowP!and!otherwise!
hydrologicallyPimpaired!waters!in!the!region’s!Integrated!Report.!Otherwise,!California!will!
not!only!fall!behind!as!an!environmental!leader,!but!failing!to!comply!with!the!Clean!Water!
Act!as!detailed!above!will!impede!the!state’s!ability!to!protect!nature’s!right!to!thrive!and!
adequately!prepare!for!the!next!drought.!!
!
Thank!you!for!the!opportunity!to!submit!these!comments.!If!you!have!any!questions!or!
would!like!additional!information,!please!do!not!hesitate!to!contact!us.!!
!
Sincerely,! ! ! ! !
!
!
Grant!Wilson! ! ! ! ! ! Ian!Wren!
Directing!Attorney,!ELC! ! ! ! Staff!Scientist,!San!Francisco!Baykeeper!
gwilson@earthlaw.org! ! ! ! ian@baykeeper.org!! ! !
510P566P1063! ! ! ! ! !
!
Attachment!A:! Data!Supporting!Listings!for!Hydrological!Impairment!!
Attachment!B:! Comment!Letter!from!ELC!to!San!Diego!RWQCB,!“Comment!–!CWA!

Section!305(b)/303(d)!Integrated!Report”!(Aug.!8,!2016)!
Attachment!C:!! Public!Documents!Re:!303(d)/305(b)!Listings!Due!to!Altered!Flows!

and!Supporting!Scientific!Evidence!(also!at:!http://bit.ly/2u0cQFG)!!
Attachment!D:!! Ten!Sample!States!Listing!Waterways!as!Impaired!Due!to!Causes!!

Related!to!Altered!Flows!!
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ATTACHMENT 1: 

Fish Declines Associated with Hydrologic Impairments in Select Waters 
 

Salinas River Around the beginning of the 20th century, the Salinas River and tributaries supported 
a large population of steelhead trout. In the early 1960s, the average Salinas 
steelhead run was estimated to consist of about 500 individuals.1 Today, only small 
populations of steelhead remain in a handful of the Upper Salinas tributaries.2 
 
There is some suitable habitat for steelhead in the Upper Salinas Basin and possibly 
remnant steelhead populations. However, habitat in the Upper Salinas is of lower 
quality and is less extensive than that in the Arroyo Seco and its tributaries...The 
Upper Salinas is also less accessible for steelhead than the Arroyo Seco (EDAW 
2001).3 
 
Causes of Decline  
Large-scale water storage projects on the upper mainstem Salinas River and the 
Nacimiento and San Antonio rivers preclude steelhead access to the majority of 
historical spawning and rearing habitat, and are the primary cause of the steelhead 
population’s decline in the watershed. Although some suitable habitat remains 
downstream of the Nacimiento and San Antonio dams and in several tributaries to 
the upper Salinas River, spawning steelhead can rarely access this habitat due 
insufficient migration flows (Smith 1994; NMFS 2001; NMFS 2007). In addition to 
the impacts to adult upstream migration, the Nacimiento and San Antonio dams have 
reduced significantly springflows such that smolts cannot migrate from upstream 
rearing habitat to the ocean (NMFS 2005).4 
 
In the early 1940’s, the Salinas River was dammed near the town of Santa Margarita 
to provide water for the community of San Luis Obispo…The dam s  are believed to 
be a major reason for the decline in steelhead in the Upper Salinas River.5 
 
According to Casagrande et al. (2003), the Salinas River Basin historically supported 
runs of steelhead and possibly Chinook salmon but now supports only “a small, 
probably declining run of steelhead.” Concerns regarding the decline of the Salinas 
River Basin steelhead population include flow-related passage barriers, low summer 
base flows, and loss of habitat.6 

                                                            
1 Becker, G.S., K.M. Smetak, and D.A. Asbury. 2010. Southern Steelhead Resources Evaluation: Identifying 
Promising Locations for Steelhead Restoration in Watersheds South of the Golden Gate. Cartography by D.A. 
Asbury. Center for Ecosystem Management and Restoration. Oakland, CA. Pg. 70; at: 
http://www.opc.ca.gov/webmaster/ftp/project_pages/salmon_and_steelhead/CEMAR/Southern_Steelhead_Resource
s_Evaluation.pdf.   
2 Upper Salinas - Las Tablas Resource Conservation District. Watershed Fisheries Report and Early Actions: A 
Study of the Upper Salinas River and Tributaries. March 2002. Pg. 2; at: http://www.us-ltrcd.org/wp-
content/uploads/2012/04/Watershed_Fisheries_Report.pdf. 
3 Becker, supra, at 71. 
4 Id. 
5 Upper Salinas - Las Tablas Resource Conservation District, supra at 2.  
6 Monterey County Water Resources Agency. Salinas Valley Water Project Annual Fisheries Report for 2010. April 
2011. Pg. 1; at: 
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Santa Clara 
River 

The Santa Clara River appears to have supported a large steelhead population 
historically. A 1946 issue of the DFG journal relays, “The Division of Fish and 
Game reports large and consistent steelhead  runs into Ventura and Santa Clara 
rivers...” (DFG 1946b). Based on run size estimates for Matilija Creek and 
comparison of habitat information between Matilija Creek and the Santa Clara River 
watershed, one researcher projected a run of about 9,000 individuals (Moore 1980b). 
The assessment report characterized the estimate as “reasonable” and “conservative.” 
By 1974 the run had declined sufficiently for DFG staff to state, “...there is no 
fishery to speak of in the Santa Clara  river now” although it notes that “...there are 
some steelhead  now that come up during large flows” (DFG 1974). A 1982-1984 
study similarly indicated that a small number of adult steelhead spawned in the Santa 
Clara system and that the watershed supported smolt production (DFG 1985). A 
1998 report summarizing the results of five years of fish passage monitoring at the 
Vern Freeman Diversion noted that the 414 smolts captured in 1997 likely comprised 
“nearly all of the outmigrant steelhead” (Entrix 1998). According to NMFS, less than 
ten adult steelhead were observed during the period from 1994 to 2000 (NMFS 
2000).7 
 
Causes of Decline  
Water diversions appear to have been impacting Santa Clara River steelhead 
populations for many decades. Notes from 1947 state, “Below the intake the stream 
goes dry as all of the water is diverted... There are many small sand diversion dams 
across the stream and when the steelhead start running there is sufficient flow to 
wash out these diversions. It is difficult for the young steelhead returning” (DFG 
1951b). A report from 1951 states, “The lower reaches of the Ventura and Santa 
Clara Rivers are of secondary importance as a means of access by which steelhead 
trout migrate upstream from the ocean to headwaters tributaries. With increased 
water development and reduced runoff to the oceans, these runs will unfortunately 
continue to diminish in size and importance” (DFG 1951b). The Santa Clara River 
system includes an important water supply feature, the Vern Freeman Diversion 
Dam, which was constructed in 1991 at about stream mile ten. A fishway was 
provided at the facility that became operational in 1991. The 2005 Santa Clara River 
assessment states, “While conditions are poor for spawning and sub-optimal for 
rearing in most reaches, the mainstem Santa Clara  is a critical corridor for upstream 
and downstream steelhead movement” (Stoecker and Kelley 2005). Specifically, 
bypass flows at the diversion dam can affect migration opportunities.8 

Carmel River In a 1983 DFG letter, the average historical steelhead run (prior to dam construction) 
in the Carmel River was estimated to comprise 8,000 adults annually (DFG 1983a). 
A draft consultants’ report from 1982 offered the following summary of Carmel 
River steelhead: “The Carmel River supports an annual run of steelhead that the 
Department of Fish and Game estimates averages about 2000 adults per year. 
Adults...spawn in the lower Carmel between Shulte Road and the San Clemente 
Dam. Some climb the ladder at San Clemente, spawn in the river between the two 
dams or in the tributaries of that reach, and some are passed over Los Padres to 
spawn in the upper Carmel and its tributaries” (Kelley 1983).9 

                                                            
http://www.mcwra.co.monterey.ca.us/fish_monitoring/documents/2010%20Salinas%20Basin%20Rotary%20Screw
%20Trap.pdf.  
7 Becker, supra at 159. 
8 Id. at 160. 
9 Id. at 74. 



3 
 

 
Causes of Decline  
Water supply has long been recognized as a primary factor limiting the Carmel 
River’s potential steelhead production. Water demand in the Carmel River watershed 
far exceeds supply, which has reduced spawning and rearing habitat, particularly in 
the lower ten miles of stream, and has limited upstream migration of adults and 
downstream emigration of juveniles. The mechanism is described below: “Carmel 
River flows decrease in early summer, due to reduced runoff and water diversions... 
These diversions significantly alter the stream flows in the lower portions of the 
Carmel River to the extent that several miles of river are dewatered each summer and 
fall and a sand bar is formed at the mouth of the river. The dewatering of the stream 
channel significantly reduces rearing habitat below San Clemente Dam and strands 
early migrating juvenile trout in isolated pools in the lower river. Fish rescue 
operations are conducted by the Monterey Peninsula Water Management District in 
an effort to mitigate for water diversions. Fish rescued are transported and released 
into upstream  reaches of perennial stream flow... The  sand bar is artificially 
breached each winter in order to allow the upstream migration of steelhead from the 
ocean...” (DFG 1995).  
 
A watershed plan prepared for the Carmel River in 2004 lists additional factors that 
have been identified as limiting to the Carmel River steelhead population, including 
lack of spawning gravels in the reaches downstream of the San Clemente and Los 
Padres dams; lack of riparian vegetation; excess sediment deposits due to bank 
erosion, cattle grazing activities, and development; passage barriers; and lack of large 
woody debris. The report emphasizes the need to couple projects that address these 
problems with restoration of instream flows, stating, “Dealing with dams, 
erosion/sedimentation, water quality for aquatic life... and  riparian habitat 
restoration...are irrelevant if the lack of surface flow continues to be a problem” 
(CRWC 2004, p. 8).10 
 
Water development, particularly illegal underflow pumping in the lower reach of the 
Carmel River by the California American Water Company (CAL-AM), has caused 
dewatering, a broadening of the channel, and loss of riparian habitat. As a result of 
over appropriation of water and the effects of the recent drought, the Carmel River 
did not flow to the ocean for a four-year period from 1987 to 1991.11  
 
The Carmel River “did not flow to the ocean for four years during the recent drought 
because of surface diversions and excessive groundwater pumping, and its native 
steelhead population is at a critically low level.”12 

San Clemente 
Cree  

Erected at the confluence of the Carmel River and San Clemente Creek, the San 
Clemente  dam essentially blocked 25 miles of prime spawning and rearing habitat 
for anadromous fish, including South-Central California Coast steelhead listed as 
threatened under the Endangered Species Act.  It also damaged wildlife habitat by 

                                                            
10 Id. at 75-76.  
11 Department of Fish and Game. Steelhead Restoration and Management Plan for California. February 1996. Pg. 
186. 
12 Id. at 9. 
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starving the downstream river of valuable sediment necessary for fish to lay their 
eggs in nests or redds.13 
 
A concrete ford on upper San Clemente Creek (Barrier 585-03) may present a partial 
barrier to migrating steelhead and should be assessed and modified if necessary in 
accordance with other barrier modification priorities… Seasonal recreational dams 
on San Clemente and Black Rock creeks have been observed to create passage 
problems (MPWMD 2004; M. Stoecker pers. comm.).14 

Big Sur River Causes of Decline  
A 2003 steelhead enhancement plan for the Big Sur River identified the “volume and 
intensity of visitor use” within Pfeiffer Big Sur and Andrew Molera State parks as a 
key limiting factor to the steelhead population in the watershed. The report states, 
“Where visitor use is concentrated, the visible impacts to salmonid habitat occur 
through trail erosion, trampling of riparian and instream habitat, and construction of 
rock dams and channel modifications. These instream activities may result in the 
degradation of spawning areas in late winter through spring and obstruction of 
juvenile passage throughout low flow periods.”15 
 
The importance of lagoons to rearing steelhead is dependent in part on the lagoon’s 
habitat characteristics, including its persistence, area and volume, water chemistry, 
invertebrate prey abundance, and instream cover (Smith 1987, edonis et al. 2007, 
Hayes et al. 2008). These habitat characteristics are in turn affected by streamflow, 
particularly high flow events with associated recruitment of sediments, woody 
debris, and fish.16 
 
High volume groundwater extraction in the lower portion of the Big Sur “impacts 
streamflows and essential habitat for juvenile steelhead.”17 

Santa Maria 
River 

Steelhead use of the Santa Maria River has been consistently documented since the 
late 1800s, although data on historical run size estimates is lacking. A citation in a 
2003 report states, “The last sizeable run of steelhead was in 1941 with a few adults 
reported in 1942-1943” (Titus et al. 2000, as cited in Stoecker 2003). Reports on the 
watershed indicate that the Santa Maria River is now dry a significant portion of the 
year and therefore does not offer substantial rearing habitat, except for the estuary, 
which may serve a critical function for steelhead rearing and is currently being 
studied as part of a larger instream flow.18 
 
Causes of Decline  
The Bureau of Reclamation’s Twitchell Reservoir operations (on the Cuyama River) 
substantially affect the hydrology of the Santa Maria River, which serves as the 

                                                            
13 NOAA Fisheries. A River Runs around it. Summer 2015; at: 
http://www.westcoast.fisheries.noaa.gov/stories/2015/08262015_san_clemente_dam.html. 
14 Becker, supra at 79.  
15 Id. at 82.  
16 Normandeau Associates, Inc. Fisheries and Habitat Assessment of the Big Sur River Lagoon, California. January 
2012. Pg. 1; at: 
http://www.opc.ca.gov/webmaster/ftp/pdf/docs/Big%20Sur%20Lagoon%20Study%20Report%20Final%2001-13-
12.pdf. 
17 Kurt immerman, Tim Frahm and Sam Davidson. Recovering California Steelhead South of Santa Cruz. The 
Osprey: 75. May 2013. Pg. 17; at: http://caltrout.org/wp-content/uploads/2013/06/Recovering-California-Steelhead-
South-of-Santa-Cruz.pdf. 
18 Becker, supra at 126.  
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critical migration corridor for steelhead trout accessing habitat in the upper basin. 
Currently, water releases are made primarily on the basis of water supply 
considerations rather than habitat, and the Santa Maria River is consequently “dry 
most of the year in most years” (NMFS 2009). Groundwater withdrawals in the 
vicinity of the Santa Maria River also have been noted to reduce streamflow 
(Stoecker 2005).19 
 
Twitchell Dam, which impounds Twitchell Reservoir, was built in 1959 and first 
began operation in 1962.20 Flow releases from Twitchell Reservoir have reduced the 
number of successful opportunities for both upstream and downstream steelhead 
migration along the Santa Maria River.21 
 
Low flows may limit successful passage of steelhead trout through the Santa Maria 
to spawning reaches.22 
 
The range of the Southern California Coastal distinct population segment (DPS) 
“extends from the Santa Maria River in the north to the Tijuana River in the south. 
NMFS estimates that historic steelhead numbers in this DPS over 45,000 fish, and 
anglers were still catching stringer-full of steelhead in the 1940s. Human 
development, in particular the construction and operation of dams and other water 
dicersions of dams and other water diversions, has caused this steelhead population 
to decline nearly 99%. Today only about 500 adult fish survive in the DPS.”23 

 

                                                            
19 Id. at 127.  
20 Stillwater Sciences and Kear Groundwater. 2012. Santa Maria River Instream Flow Study: flow recommendations 
for steelhead passage. Prepared by Stillwater Sciences and Kear Groundwater, Santa Barbara, California for 
California Ocean Protection Council, Oakland, California and California Department of Fish and Game, 
Sacramento, California. Pg. ES-4; at: http://www.stillwatersci.com/resources/2012SMR_Rec_Report_Final.pdf. 
21 Id. at ES-4.  
22 Grantham, T. E. and P. B. Moyle. 2014. Assessing flows for fish below dams: a systematic approach to evaluate 
compliance of California’s dams with Fish and Game Code Section 5937.  Center for Watershed Sciences Technical 
Report (CWS-2014-01), University of California, Davis. P: 74; at: 
https://watershed.ucdavis.edu/files/content/news/REPORT_5937_final_oct2014.pdf. 
23 immerman, supra, at 17. 
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ATTACHMENT 1: 
 

Declines in Fish and other Aquatic Species  
Associated with Hydrologic Impairments 

in the Delta and other Central Valley Waters 
 

 “There is wide consensus among aquatic ecologists that alteration of natural flow regimes often results 
in negative effects on native biota… In addition, it has been well established that degradation of river 

ecosystems can have negative effects on the ecosystem services that humans expect to derive from rivers, 
including commercial, recreational and subsistence fisheries, water purification, 

flood storage, recreation and aesthetic values.”1 
 

Central Valley waters, particularly the Delta, have experienced significant flow impairments due to water 
diversions and projects. Provided below are samples of studies and data specific to the Central Valley 
region and readily available to the state before August 31, 2010.2 This data supports identification of 
Central Valley waters under CWA Section 305(b) (and potentially 303(d)) as hydrologically impaired. In 
particular, this information indicates that: fish abundance is correlated with flow; diversions and 
modifications have decreased flow and altered necessary aquatic habitat in Central Valley waterways; 
populations of fish and other aquatic species have plummeted as a result; and so these waterways must be 
identified in the Integrated Report as hydrologically impaired, including flow impairments. As noted by 
the State Water Board itself, “current flows are insufficient to protect public trust resources.”3 
 

A. Studies find fish abundance is correlated with flow 
 

Alteration of flow regimes affects aquatic biodiversity and the structure and function of aquatic 
ecosystems.4 The following readily-available studies and data from August 2010 and earlier, among 
others, support this finding: 
 
x Both abundance and population growth in native fish species like longfin smelt and Chinook salmon 

are linked to freshwater inflows in the Bay-Delta Estuary.5 
x Statistically significant relationships between annual abundance and freshwater outflow have been 

demonstrated for a diverse assemblage of species within the Estuary.6 
x The magnitude, duration, timing, and source of Sacramento River inflows are important to all runs of 

Chinook salmon.7 

                                                            
1 Larry Brown and Marissa Bauer, “Effects of Hydrologic Infrastructure on Flow Regimes of California’s Central Valley Rivers: 
Implications for Fish Populations,” River. Res. Applic. (2009), p. 1; at: 
http://citeseerx.ist.psu.edu/viewdoc/download?doi 10.1.1.364.7763 rep rep1 type pdf.  
2 Also provided to the state was an Appendix of data attached to joint comments submitted on August 30, 2010 by Linda 
Sheehan, CCKA et al., to Jeffrey Shu, SWRCB (CCKA et al. Letter); at: 
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2010/ref4125.pdf. 
The Appendix of Central Valley data submitted with the CCKA et al. Letter can be accessed here: http://bit.ly/2elymea. 
3 SWRCB, “Final Report on Development of Flow Criteria for the Sacramento-San Joaquin Delta Ecosystem” 
(Aug. 3, 2010) (Delta Flow Report), p. 2; at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/deltaflow/final_rpt.shtml. 
4 Id. at p. 100. 
5 Stevens, D.E.  and L.W. Miller, “Effects of river flow on abundance of young Chinook salmon, American shad, longfin smelt, 
and delta smelt in the Sacramento-San Joaquin River system,” North American Journal of Fisheries Management (1983), 3:425-
437.  
6 Delta Flow Report, supra, at p. 100. 
7 Id. 
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x The survival of fall-run Chinook salmon smolts through the Delta between Sacramento and Suisun 
Bay is positively correlated to flow and negatively correlated to water temperature, which increases as 
flow is reduced. Smolt survival increased with increasing Sacramento River flow at Rio Vista, with 
maximum survival observed at or above about 20,000 and 30,000 cfs from April through June.8 

x Decreases in flow through the Estuary, increased temperatures, and the proportion of flow diverted 
through the Delta Cross Channel and Georgiana Slough on the Sacramento River are associated with 
lower survival in the Delta of marked juvenile fall-run Sacramento River salmon.9 

x [T]he catch of Chinook salmon smolts at Chipps Island between April and June of 1978 to 2005 was 
positively correlated with mean daily Sacramento River flow at Rio Vista between April and June.10 

x Increased reverse flows at Jersey Point reduce survival of salmon smolts migrating through the lower 
San Joaquin River.11 

x A 2002 study found “strong, significant” correlations over “decades of monitoring” to have provided 
“powerful evidence” of the relationships between the abundance of numerous Bay-Delta aquatic 
species and flow: 
 

 
 
Figure 1: The abundance of Chinook Salmon, Striped Bass, Green Sturgeon, Delta Smelt, Longfin Smelt, Sacramento 
Spittail and American Shad are all correlated with flow. Kimmerer, W.J. 2002b. “Physical, biological, and management 
responses to variable freshwater flow into the San Francisco Estuary,” Estuaries 25:1275–1290.  
 

                                                            
8 CCKA et al. Letter, Appendix, supra, pp. 36, 53. 
9 Id. at p. 53. 
10 Id. at pp. 41-46, 54. 
11 Delta Flow Report, supra, p. 124. 
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B. Over-diversion and hydromodification have reduced flow and altered necessary 
habitat 
 

Diversions and modifications to Central Valley waterways have resulted in altered habitats and reduced 
flows that have impaired life support for fish and other aquatic species. The following readily-available 
studies from August 2010 and earlier, among others, support this finding: 
 
x The Central Valley is comprised of “an extensive system of hydrologic infrastructure, including 

dams, reservoirs, diversions and aqueducts.”12 
x The alteration of flows below dams is generally considered to be the “most serious threat to 

ecological sustainability of rivers.”13 
x Dams strongly impact the growth rate of Chinook salmon populations downstream and increase the 

probability of future extirpations.14 
x Rivers in the Sacramento River drainage are characterized as having “reduced winter-spring 

discharges and augmented discharges in other months,” and waterways of the San Joaquin River 
drainage area have “reduced discharges in all months but particularly in winter and spring.”15 

x Net OMR [Old and Middle Rivers] reverse flows have increased in both magnitude and frequency 
with the development of the California water projects and are detrimentally affecting biotic resources 
in the Delta.16 

x The construction of large dams and water conveyance structures has reduced stream-flows in the 
Sacramento and San Joaquin rivers to the detriment of wetland areas in the Central Valley and in the 
Delta.17 

x The San Joaquin River has lost most of its natural summer flows because the majority of the water is 
exported via the Friant project or diverted from the major tributaries for use within the basin.18 

x The State Water Project (SWP) began pumping additional water from the south Delta to the 
California Aqueduct in 1968. Annual SWP Delta diversions have increased steadily, reaching a peak 
in 1989 of more than 3 maf.19  

x In addition to Delta Exports, the volume of the Estuary’s freshwater supply has been depleted by 
upstream diversions and in-Delta use, with total diversion growing from about 1.5 maf to nearly 16 
maf. As a result, diversions have reduced annual Delta outflow by more than one-half on several 
occasions during the late 1970s through the late 1990s.20 

                                                            
12 Brown and Bauer, supra, p. 3. 
13 Grantham, T. E. and P. B. Moyle, “Assessing flows for fish below dams: a systematic approach to evaluate compliance of 
California’s dams with Fish and Game Code Section 5937,” Center for Watershed Sciences Technical Report (CWS-2014-01), 
University  of  California, Davis (2014), p. 5; at: 
https://watershed.ucdavis.edu/files/content/news/REPORT_5937_final_oct2014.pdf, citing data within the scope of this listing 
process, including: Bunn, S. E.  A. H. Arthington, “Basic principles and ecological consequences of altered flow regimes for 
aquatic biodiversity,” Environmental Management 30(4):492-507 (2002); Nilsson, C. et al, “Fragmentation and flow regulation 
of the world’s large river systems,” Science 308(5720):405-408 (2005); Dudgeon, D. et al., “Freshwater biodiversity: 
Importance, threats, status and conservation challenges,” Biological Reviews 81(2):163-182 (2006). 
14 Hoekstra J.M., Bartz K.K., Ruckelshaus M.A., Moslemi J.M.  Harms T.K., “Quantitative threat analysis for management of 
an imperiled species: Chinook salmon (Oncorhynchus  tshawytscha),” Ecological  Applications (2007), 17:2061–2073; McClure 
M.M., Holmes E.E., Sanderson B.L.  Jordan C.E., “A large-scale, multispecies assessment: anadromous salmonids in the 
Columbia River basin,” Ecological Applications (2003), 13:964–989. 
15 Brown and Bauer, supra. 
16 Delta Flow Report, supra, p. 123. 
17 The LTMS Agencies, “Long-Term Management Strategy (LTMS) for the Placement of Dredged Material in the San Francisco 
Bay Region,” Final Report (October 1998), Vol. 1, pp. 4-8; at: http://bit.ly/2enhBmd (LTMS Report). 
18 Delta Flow Report, supra, p. 33. 
19 LTMS Report, supra. 
20 Id. 
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x The combined effects of water exports and upstream diversions reduced average annual net outflow  
(difference between the sum of freshwater inflows to the Delta and the sum of exports and net in-
Delta consumptive uses) from the Delta from unimpaired conditions by 33% and 48% during the 
1948-1968 and 1986-2005 periods, respectively.21 

x In wet years, diversions reduce outflow by 10 to 30 percent. In dry years, diversions reduce outflow 
by more than 50 percent. During recent drought years, diversions reduced annual Delta outflow by 
more than 70 percent. Outflow reductions have primarily occurred during winter and spring, when 
freshwater flows are particularly important for many estuarine species.22 
 
C. Fish and other aquatic species populations have plummeted as a result 

 
If there are insufficient flows and inadequate aquatic habitat, fish and other aquatic species will not 
succeed. Indeed, populations of these species have demonstrably plummeted in recent years, to the point 
where a number are now listed as threatened or endangered.  The following readily-available studies from 
August 2010 and earlier, among others, support this finding. 
 
x Multiple studies based on readily available data (e.g., from CDFW) demonstrate that salmon 

abundance drops when Delta pumping increases. Compiled information includes the following: 

 
Figure 2. Chinook Salmon Sacramento fall-run dropped 97% from a 2002 return and harvest 
count of 1,1488,000 to 39,500 in 2009. Export pumping from the Delta was found to be the 
number one reason for the salmon declines. Water4Fish (2009); at: http://water4fish.org/.  

 
 
 
 

                                                            
21 Delta Flow Report, supra, p. 28. 
22 LTMS Report, supra.  
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Figure 4.  Five ear Averages of Combined Central Valley and State Water Projects Delta Exports.  
NRDC, “How Water Management in the Bay-Delta Threatens the Future of California’s Salmon Fishery”  
(July 2008); at: https://www.nrdc.org/sites/default/files/salmon.pdf.  

  

Figure 3. Total of all Central Valley Chinook Salmon Runs. Lowest return on record 
was in 2008, tied to increased Delta pumping. Water4Fish (2009); at: 
http://water4fish.org/. 
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x Delta smelt require brackish habitat that forms when fresh water reaches the upper estuary in 
September and October for spawning.23 Due to increased water exports, reduced freshwater flows and 
therefore habitat has contributed to the decline of smelt to near extinction.24 

x Adult Chinook salmon rely on fall freshwater inflows to provide adequate water quality conditions 
for their return migration25 and help orient them towards their native spawning grounds.26 

o Runs of adult salmon were once 300,000-500,000 or more per year in the San Joaquin River 
drainage area. In 1990-91, less than 1,000 adult salmon were present in the San Joaquin River 
drainage.27 

o From the 1980s to the 2000s, San Joaquin basin fall-run Chinook salmon escapement 
numbers have declined by half, from approximately 26,000 fish to 13,000 fish, in large part 
due to lack of flow.28 

o The decline in escapement on the Tuolumne River from 130,000 salmon in the 1940s to less 
than 500 in recent years is primarily due to inadequate minimum instream flow releases from 
La Grange Dam in late winter and spring during non-flood years. 29 

o Viable populations of spring-run salmon are now rare. Populations in Mill, Deer, and Butte 
creeks are small and isolated.30 Shortly after construction of Friant Dam, spring-run were 
extirpated on the San Joaquin River. Since 1970, estimates of spring-run populations in the 
Sacramento River have been as low as 3,000 fish.31 

x Sacramento winter-run Chinook salmon (Oncorhynchus tshawytscha) is listed as endangered pursuant 
to the CESA and ESA. Central Valley spring-run Chinook salmon (O. tshawytscha) is listed as 
threatened pursuant to both the CESA and ESA. Central Valley fall/late fall-run Chinook salmon (O. 
tshawytscha) are classified as species of special concern by the National Marine Fisheries Service 
(NMFS). Central Valley steelhead (O. mykiss) is listed as threatened under the ESA Southern 
Distinct Population Segment of North American green sturgeon (Acipenser medirostris) is listed as 
threatened under the ESA.32  
 
 
 
 
 
 
 
 
 
 

                                                            
23 Feyrer, F., K. Newman, M. Nobriga, and T. Sommer, “Modeling the Effects of Future Outflow on the Abiotic Habitat of an 
Imperiled Estuarine Fish,” Estuaries and Coasts (2010), 34:120-128; Moyle, P.B., Inland Fishes of California (Univ. of 
California Press, Berkeley 2002). 
24 Delta Flow Report, supra, pp. 108-09; Moyle, P.B., Inland Fishes of California, supra. 
25 Jassby, A. D. and E. E. Van Nieuwenhuyse, “Low dissolved oxygen in an estuarine channel (San Joaquin River, California): 
Mechanisms and models based on long-term time series,” San Francisco Estuary and Watershed Science (2005), 2:1–33. 
26 Healy, M.C., Life history of Chinook salmon (Oncorhynchus tshawytscha), in Pacific salmon life histories, (Univ. of British 
Columbia Press 1991), pp. 311-393; Quinn, T.P., The behavior and ecology of Pacific salmon and trout, (Univ. Washington 
Press, Seattle 2005). 
27 Brown, L.R. and Moyle P.B., “Distribution, Ecology, and Status of the Fishes od the San Joaquin River Drainage,” Calif. Fish 
and Game (1993), 9(3)96-114, p. 111; at: 
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/region_5/2006/ref381.pdf.  
28 CCKA et al. Letter, Appendix, supra, p. 55. 
29 Id.  
30 Id. at p. 51. 
31 Id. 
32 Delta Flow report, supra, p. 20. 
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D. The Delta and other Central Valley waterways must be identified as hydrologically 
impaired, including flow impairments 
 

Federal biologists and hydrologists concluded that current water pumping operations 
in the Federal Central Valley Project and the California State Water Project  

should be changed to ensure survival of winter and spring-run Chinook salmon,  
Central Valley steelhead, the southern population of North American green sturgeon  
and Southern Resident killer whales,  which rely on Chinook salmon runs for food.33 

 
The data provided in the sections above shows how abundance of fish and other aquatic species in the 
Central Valley has declined due to hydrological impairments, including from over-diverted flows. The 
State Water Board has confirmed their knowledge of the links between flow and impairment in their 2010 
Delta Flow report, stating among other things that “[T]he provision of sufficient flows….is intended to 
promote increased abundance and improved productivity for longfin smelt and other desirable estuarine 
species.”34 In addition, the State Water Board recommended in its report that Delta outflow criteria be 
determined to “halt the population decline and increase populations of native species as well as species of 
commercial and recreational importance. 35  
 
Not only has the Board acknowledged that species have declined due to hydrological impairments, but 
they have also recognized that “flow-related factors affect public trust resources,” noting that “[f]low 
affects water quality, food resources, physical habitat, and biotic interactions”36 and that “flow 
modification is one of the few immediate actions available to improve conditions to benefit native 
species.”37  
 
Clearly, the State Water Board recognizes that altered hydrology, including low flows, have decimated 
fish populations by impairing waterways as necessary habitat. The State Water Board also expressed the 
state needs to identify the “magnitude, duration, timing, and quality of Delta outflows necessary to 
support viable populations of these species.”38 Proper identification under the Clean Water Act of all 
hydrologically impaired waterways in the Central Valley Water Board’s Integrated Report is critical to 
the development of such a body of information and to guide sound policy decisions. 

                                                            
33 National Oceanic and Atmospheric Administration (NOAA), “NOAA Biological Opinion Finds California Water Projects 
Jeopardize Listed Species; Recommend Alternatives,” (June 4, 2009); at: 
http://www.noaanews.noaa.gov/stories2009/20090604_biological.html  
34 Delta Flow report, supra, p. 98. 
35 Id. 
36 Id. at p. 39. 
37 Id at p. 40. 
38 Id.  
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FLOW-RELATED DECLINE OF THE NAPA RIVER (NON-TIDAL)  
 
Pollution: Altered Flow 
 
Beneficial Uses Being Impaired: Cold Freshwater Habitat, Warm Freshwater Habitat, Fish 
Migration, Preservation of Rare and Endangered Species, Fish Spawning, Wildlife Habitat, 
Commercial and Sport Fishing, Contact and Non-Contact Water Recreation. 
 
Description: The Napa River (non-tidal) suffers from reduced flows due to human activities. 
Causes include groundwater pumping and direct surface water diversions within the Napa River 
watershed,1 as exacerbated by periods of low rainfall. In regards to the former, excessive 
pumping of groundwater that is hydrologically connected to surface water has severely reduced 
Napa River instream flows. As a result, the Napa River (non-tidal) regularly becomes nearly or 
completely dry, clearly impairing beneficial uses. 
 
The dewatering of the Napa River (non-tidal) negatively impacts numerous aquatic species, 
including populations of steelhead trout (listed as “threatened” under the federal Endangered 
Species Act2). These steelhead trout are part of the Central California Coast Steelhead Distinct 
Population Segment (DPS).3 They have been suffering from a general population decline in the 
Napa River watershed ever since the 1940s,4 including due to reduced flows. Reduced Napa 
River flows can strand steelhead trout in isolated pools and impede their ability both to reach 
tributaries to spawn5 and outmigrate in the spring.6 The dewatering of the Napa River also 
impedes juvenile growth, increases predation, and limits food and rearing habitat availability for 
steelhead trout, amongst other impacts.7 Steelhead runs in the Napa River – once comprising 
6,000 to 8,000 fish – are now estimated only to range from the hundreds up to 1,000.8  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 See e.g. Napa River Flow Enhancement Study, "Center for Ecosystem Management and Restoration" (2013), at 
2 See Federal Register, Vol. 71, No. 3, Final Rule, "Endangered and Threatened Species: Final Listing 
Determinations for 10 Distinct Population Segments of West Coast Steelhead" (Jan. 5, 2006).  
3 Federal Register, Vol. 71, No. 3, Final Rule, "Endangered and Threatened Species: Final Listing Determinations 
for 10 Distinct Population Segments of West Coast Steelhead" (Jan. 5, 2006). 
4 See Napa County Resource Conservation District, "Napa River Steelhead and Salmon Smolt Monitoring Program: 
Annual Report - Year 2," p. 4 (Aug. 2010) at: http://naparcd.org/wp-
content/uploads/2014/10/NapaRiverSmoltMonitoringFinalReport2010.pdf (citing U.S. Fish and Wildlife Service, 
“Analysis of Fish Habitat of the Napa River and Tributaries, Napa County, California, with Emphasis Given to 
Steelhead Trout Production” (1968); K. R. Anderson, “Steelhead Resource, Napa River Drainage, Napa County,” 
California Department of Fish and Game (1969); R.A. Leidy, G.S. Becker & B.N. Harvey, “Historical Distribution 
and Current Status of Steelhead/Rainbow Trout (Oncorhynchus Mykiss) in Streams of the San Francisco Estuary, 
California,” Center for Ecosystem Management and Restoration (2005)).  
5 Napa River Watershed Steelhead and Salmon Monitoring Program, Napa County Resource Conservation District, 
at: http://naparcd.org/wp-content/uploads/2016/09/Fish-monitoring-fact-sheet-2016.pdf.   
6 “Milliken Creek - Steelhead Habitat Modeling and Instream Flow Study,” prepared by Napa County Resource 
Conservation District, p. 2 (Dec. 2010), at: http://naparcd.org/wp-
content/uploads/2014/10/Milliken_Flow_Study_Final_Report_Dec_2010.pdf.  
7 Stillwater Sciences and W.E. Dietrich, “Napa River Basin Limiting Factors Analysis: Technical Report,” Prepared 
for the San Francisco Regional Water Quality Control Board and California State Coastal Conservancy, p. 49 
(2002), at: 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/TMDLs/napasediment/lfa_tech_report.pdf.  
8 Napa River Watershed Steelhead and Salmon Monitoring Program, Napa County Resource Conservation District, 
at: http://naparcd.org/wp-content/uploads/2016/09/Fish-monitoring-fact-sheet-2016.pdf.   
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A multitude of other species benefit from adequate Napa River flows, as well, including fall-run 
Chinook salmon and California freshwater shrimp (listed as “endangered” under the federal 
Endangered Species Act9). While many of Napa River’s fall-run Chinook salmon may be 
“strays” from other basins,10 they appear to be recolonizing their former habitat in the Napa 
River basin and require adequate flows to survive.11 As for Coho salmon, they once numbered in 
the thousands but were extirpated entirely from the Napa River in the late-1960s.12 The severe 
dewatering of the Napa River threatens other aquatic species with the same fate. 
 
There is readily available information demonstrating the historic decline of Napa River (non-
tidal) flows. For example, analyzing data from the Napa River at St. Helena stream gauge, 
fisheries biologist Patrick Higgins found “statistically significant declining trends in minimum 
30-day average [], minimum 7-day average [], mean August, and mean September stream flow 
… for both the 1930-2013 and 1960-2013 time periods….”13 Additionally, looking at the Napa 
River at Napa stream gauge, Higgins found “declining trends for 1960-2013 […] in minimum 
30-day average [] and mean monthly stream flows for September-November [].” Although the 
minimum 7-day average streamfows recorded at this stream gauge did not present a statistical 
trend, Higgins found that “7-day average flows have fallen to zero in 12 of 14 years since 
2000….”14 
 
The National Marine Fisheries Service (NMFS) made similar conclusions to Higgins and 
specifically highlighted the impacts of groundwater pumping in its comments on the 2016 Napa 
Valley Basin Analysis Report (“Napa Valley Basin Report”). The NMFS found that Napa River 
at St. Helena flow data “shows a general increase in zero-flow days over time” (see Figure 4-28 
from the Napa Valley Basin Report, below).15 Addressing the Napa River at Napa flow data, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
9 Napa County Resource Conservation District, "Northern Napa Watershed Plan" (Report prepared for the California 
Department of Fish and Game) (Apr. 2002), at: http://naparcd.org/wp-
content/uploads/2014/10/NorthernNapaRiverWatershedProjectFinalReport2002.pdf.   
10 Jonathan Koehler & Paul Blank, "Napa River Steelhead and Salmon Monitoring Program - 2015-16," Napa 
County Resource Conservation District, p. 8 (Sept. 2016), at: http://naparcd.org/wp-content/uploads/2016/09/2016-
Napa-River-Fish-Monitoring-Report-and-Attachments.pdf.  
11 Stillwater Sciences and W.E. Dietrich, “Napa River Basin Limiting Factors Analysis. Technical Report,” Prepared 
for the San Francisco Regional Water Quality Control Board and California State Coastal Conservancy (2002), at: 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/TMDLs/napasediment/lfa_tech_report.pdf; 
see also Napa County RCD, "Napa River Watershed Steelhead and Salmon Monitoring Program," at: 
http://naparcd.org/wp-content/uploads/2016/09/Fish-monitoring-fact-sheet-2016.pdf.. 
12 Watershed Information & Conservation Council, "Native Fish," at: 
www.napawatersheds.org/app_pages/view/126.  
13 As noted by fisheries biologist Patrick Higgins, “Anderson (1969) chronicled problems with insufficient tailwater 
flows to support steelhead trout below [Napa Valley] dams, a condition that persists to this day.” See letter from 
Patrick Higgins to San Francisco Bay Regional Water Quality Control Board, "Re: Proposal to Remove the Napa 
River and Sonoma Creek from the California Impaired Water Bodies (303d) List for Nutrient Pollution” (Jan. 10, 
2014), at: www.waterboards.ca.gov/sanfranciscobay/board_info/agendas/2014/February/6C.pdf. 
14 Id. 
15 NMFS notes that “[s]ome of the increase may be due to the St. Helena gauge being relocated in 2005.”  See Letter 
from National Marine Fisheries Service (NMFS) to the California Department of Water Resources (DWR), Re: 
“Napa County’s December 26, 2016 submission of an Alternative Groundwater Sustainability Plan (Napa 
Alternative Plan) to the DWR pursuant to the Sustainable Groundwater Management Act (SGMA) of 2014 and 
Subsequent Emergency Regulations,” p. 3 (Feb. 15, 2017). 
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NMFS observed that “during the three decades before 1996, the Napa River at Napa rarely dried 
during the summer” despite this being a relatively dry period. Yet “since 2001, twelve of fifteen 
summers have experienced periods when the Napa River at Napa has dewatered, despite well 
above average precipitation trends during that period.”16 NMFS concluded that “[t]his 
information suggests worsening streamflow depletion over time that is, in part, related to 
groundwater extraction.”17 
 

 
 

Source: Luhdorff & Scalmanini, "Napa Valley Groundwater Sustainability: A Basin 
Analysis Report for the Napa Valley Subbasin," Figure 4-28a (Dec. 13, 2016). 

 
Finally, photographic evidence underscores the clear impairment due to altered flows occurring 
regularly on the Napa River (non-tidal). Where a waterway – specifically, one that serves as 
crucial fish habitat for a federally-listed species such as steelhead trout – is completely dewatered 
due to human activities (particularly excessive groundwater pumping), a beneficial use 
impairment due to altered flows is beyond doubt.  
 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16 Id.  
17 Id.  
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Dry Napa River at Pope Street Bridge (2013), Napa County, California 

Photo (unedited) by Mark Yashinsky (available at: http://bit.ly/2mBRET9) 
  

 
Disconnected pools on the Napa River (2005) 

Photo by Chris Malan 
 

 

    
 Dead Chinook salmon found in the Napa River near the Pope Street Bridge (2005) 

Photo by Chris Malan 
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Conclusion: Available data demonstrates that flow alterations are impairing beneficial uses in 
the Napa River (non-tidal), particularly those beneficial uses related to aquatic life and habitat. 
This long history of flow impacts is well-documented by the USGS, U.S. Fish & Wildlife 
Service, Stillwater Sciences, and other government agency-conducted and -recognized studies. In 
accordance with Section 3.11 of the Listing Policy, when information indicates non-attainment 
of standards by a water body, the appropriate methodology for evaluation is weight of evidence 
to determine listing under Section 303(d).  
 
This recommendation is consistent as well with Section 3.9 of the Listing Policy, which supports 
listing if the water body exhibits degradation in biological populations and pollutants sufficient 
to impair, or threaten impairment of, beneficial uses. The Napa River (non-tidal) has exhibited 
degradation in populations of fish (including federally-listed steelhead trout) that rely upon 
adequate flows for survival. Based on the readily available data and information, the evidence is 
sufficient to support the listing of the Napa River (non-tidal) on the 303(d) list for impairment 
caused by altered flow. This evidence also supports including the Napa River (non-tidal) in the 
305(b) report. 
 
 
 DATA REFERENCES 
 
 

• Jonathan Koehler & Paul Blank, "Napa River Steelhead and Salmon Monitoring Program 
- 2015-16," Napa County Resource Conservation District, p. 8 (Sept. 2016), at: 
http://naparcd.org/wp-content/uploads/2016/09/2016-Napa-River-Fish-Monitoring-
Report-and-Attachments.pdf. 

 
• K. R. Anderson, California Department of Fish and Game, “Steelhead Resource, Napa 

River Drainage, Napa County” (1969). 
 

• Letter from National Marine Fisheries Service (NMFS) to the California Department of 
Water Resources (DWR), Re: “Napa County’s December 26, 2016 Submission of an 
Alternative Groundwater Sustainability Plan (Napa Alternative Plan) to the DWR 
Pursuant to the Sustainable Groundwater Management Act (SGMA) of 2014 and 
Subsequent Emergency Regulations,” p. 3 (Feb. 15, 2017). 

 
• Letter from Patrick Higgins, Consulting Fisheries Biologist to Thomas Lippe, Living 

Rivers Council, “Sufficiency of SFBRWQCB Staff Napa River Sediment TMDL 
Appendix D: Responses to Comments” (Aug. 17, 2010). 
 

• Letter from Patrick Higgins to San Francisco Bay Regional Water Quality Control Board, 
"Re: Proposal to Remove the Napa River and Sonoma Creek from the California 
Impaired Water Bodies (303d) List for Nutrient Pollution" (Jan. 10, 2014), at: 
www.waterboards.ca.gov/sanfranciscobay/board_info/agendas/2014/February/6C.pdf. 

 
• Luhdorff & Scalmanini, "Napa Valley Groundwater Sustainability: A Basin Analysis 

Report for the Napa Valley Subbasin" (Dec. 13, 2016). 



!

! 6!

 
• Napa County Resource Conservation District, "Northern Napa Watershed Plan" (Report 

prepared for the California Department of Fish and Game) (Apr. 2002), at: 
http://naparcd.org/wp-
content/uploads/2014/10/NorthernNapaRiverWatershedProjectFinalReport2002.pdf. 

 
• Napa River Flow Enhancement Study, "Center for Ecosystem Management and 

Restoration" (2013), at www.cemar.org/pdf/2013-12-
31%20Napa%20River%20Flow%20Enhancement%20Study.pdf. 

 
• R.A. Leidy, G.S. Becker & B.N. Harvey, “Historical Distribution and Current Status of 

Steelhead/Rainbow Trout (Oncorhynchus Mykiss) in Streams of the San Francisco 
Estuary, California,” Center for Ecosystem Management and Restoration (2005). 

 
• Stillwater Sciences and W.E. Dietrich, “Napa River Basin Limiting Factors Analysis. 

Technical Report,” Prepared for the San Francisco Regional Water Quality Control Board 
and California State Coastal Conservancy (2002), at: 
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/TMDLs/napased
iment/lfa_tech_report.pdf. 

 
• U.S. Fish and Wildlife Service, "Analysis of Fish Habitat of the Napa River and 

Tributaries, Napa County, California, with Emphasis Given to Steelhead Trout 
Production” (1968). 

 
• USGS Stream Gauge No. 11456000, NAPA R NR ST HELENA CA, available at: 

https://waterdata.usgs.gov/nwis/uv?site_no=11456000. 
 

• USGS Stream Gauge No. 11458000 NAPA R NR NAPA CA, available at: 
https://waterdata.usgs.gov/nwis/uv?site_no=11458000. 
 

 

Attachments 2-3 Omitted



!

9 
!

9. Readily Available Data Exist and Have Been Provided in Support of the Listing of 
Waterways as Hydrologically Impaired 

 
As evident based on substantial, readily available information, the lines of evidence for hydrologic 
impairment are strong for numerous Los Angeles Region waterway segments, including but not 
limited to Reach 3 of the Ventura River (specifically for “pumping,” as currently listed) as well as 
the Santa Clara River (particularly Reaches 1 and 2).39 Federal regulations state that states must 
evaluate “all existing and readily available information” in developing their 303(d) lists and 
prioritizations.40 The SWRCB’s Executive Director reinforced the breadth of this requirement in a 
memorandum on the scope of listing regulations at 40 CFR § 130.7(b)(5).41 This information must 
include flow, a position recently reinforced by U.S. EPA, who stated that the integrated reporting 
format is key to “acknowledge the important role of flow in contributing to water-body 
impairments.”42 
 
Data Supporting Listing of the Ventura River (Reaches 3 and 4) 
     
Excessive pumping contributes to the severe dewatering of the Ventura River (Reach 3), imperiling 
endangered steelhead trout and other aquatic species. Therefore, the Los Angeles RWQCB must not 
delist this waterway for “pumping” as is currently proposed.   
  
As support, ELC incorporates by reference those comments prepared by Santa Barbara 
Channelkeeper on the Los Angeles Region’s 2012 Integrated Report43 and 2016 Integrated Report,44 
both of which summarize the extensive body of evidence establishing the link between pumping on 
Reach 3 (as well as Reach 4) of the Ventura River and resulting negative biological impacts, 
including to steelhead trout. ELC also incorporates by reference numerous additional documents 
that highlight the negative effects of excessive pumping on Reach 3 (as well as Reach 4) of the 
Ventura River, including from U.S. EPA Region 9  (finding in its Draft TMDL for Reaches 3 and 4 
of the Ventura River that “low flows due to pumping and diversion activities likely exacerbate the 
flow and water quality conditions in Reaches 3 and 4”),45 the National Marine Fisheries Service 
(NMFS) (finding in a 2007 Draft Biological Opinion that "[w]ater withdrawals from surface 
diversions and subsurface pumping have affected the timing and magnitude of the Ventura River 
flows ... and has decreased the quantity and quality of critical habitat for steelhead”)46, and the Los 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
39 See Attachment 1 for detailed information drawn from such sources.  
40 40 CFR § 130.7(b)(5). 
41 At: http://www.waterboards.ca.gov/centralvalley/water_issues/tmdl/impaired_waters_list/clarification_30jan07.pdf 
(placing “no limits” on the data that can be provided to the RWQCBs for development of the Integrated Report’s 303(d) 
and 305(b) lists).  
42 U.S. EPA/USGS Report, supra, Ch. 5. 
43 See Santa Barbara Channelkeeper, “Comment Letter—303(d) List portion of the 2012 California Integrated Report” 
(Feb. 5, 2015), available at: http://bit.ly/2o8pL5P.  
44 See letter from Santa Barbara Channelkeeper to the LA RWQCB on 2016 Revisions to the Los Angeles Region 
303(d) List (Mar. 2017; available upon request). 
45 U.S. EPA Region 9, Ventura River Reaches 3 and 4 - Total Maximum Daily Loads For Pumping & Water Diversion-
Related Water Quality Impairments (Draft Dec. 2012), at: https://www3.epa.gov/region9/water/tmdl/pdf/ventura-river-
reaches3-4_tmdl.pdf.  
46 National Marine Fisheries Service, 2007 Draft Biological Opinion for the Army Corps of Engineers’ permitting of the 
City of Ventura’s proposed Foster Park Well Facility (“FPWF”) repairs. 
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Padres National Forest Ojai Ranger District (describing the historic impacts low flows have upon 
steelhead trout populations in the Ventura River watershed in a report on steelhead restoration).47 
 
Together, this data demonstrates that pumping impairs beneficial uses in Reach 3 of the Ventura 
River, particularly those beneficial uses related to aquatic life and habitat. In accordance with 
Section 3.11 of the Listing Policy, when information indicates non-attainment of standards by a 
water body, the appropriate methodology for evaluation is weight of evidence to determine listing 
under Section 303(d).  
 
This recommendation is consistent as well with Section 3.9 of the Listing Policy, which supports 
listing if the water body exhibits degradation in biological populations and pollutants sufficient to 
impair, or threaten impairment of, beneficial uses. Reach 3 of the Ventura River has exhibited 
degradation in populations of fish (including steelhead trout) that rely upon adequate flows for 
survival.  
 
Based on the readily available data and information, the evidence is sufficient to support the 
continued listing of Reach 3 of the Ventura River on the 303(d) list due to “pumping.” Thus, the 
proposed delisting of the “pumping” impairment on Reach 3 must not proceed. The Los Angeles 
RWQCB staff has not provided sufficient information to justify this delisting, nor have they 
addressed the above evidence that clearly validates the “pumping” listing as it originally occurred. 
Similarly, this evidence supports the continued listing (as currently proposed) of Reach 3 as 
impaired due to “water diversion,” and of Reach 4 as impaired due to both “water diversion” and 
“pumping.”  
 
Data Supporting Listing of the Santa Clara River 
 
Since at least 2013, ELC and partners have submitted detailed information establishing a clear 
impairment due to altered flows on the Santa Clara River (in particular Reaches 1 and 2, located 
downstream of the Vern Freeman Diversion Dam). In May 2013, we submitted a “shortlist” of ten 
California waterways being drained dry for inclusion on the 303(d) list, along with supporting 
evidence (see Attachment 2). The Santa Clara River was one of those waterways. As described in 
the submitted evidence: 
 

The Santa Clara River is Southern California’s last major free flowing waterway and is 
home to 17 species listed as threatened or endangered under the state and federal 
Endangered Species Acts. At River mile 10.5, United Water Conservation District (United) 
diverts almost all of the River’s flows outside of large storm events. United, USGS, and 
local agency data show that water diverted at the Vern Freeman Diversion Dam for 
agricultural usage, groundwater recharge, and other uses, deprive migrating steelhead of 
sufficient flows and juvenile steelhead of healthy estuary rearing grounds.48 In addition to 
impacting beneficial uses associated with the provision of adequate steelhead habitat, 
surface water withdrawals also destroy downstream native riparian and endangered bird 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
47 Ventura Watershed Analysis - Focused for Steelhead Restoration, Los Padres National Forest Ojai Ranger District, 
Prepared by Sara Chubb (Forest Fishery Biologist) (1997), available at: http://friendsofventurariver.org/wp-
content/themes/client-sites/venturariver/docs/ventura-river-watershed-steelhead-restoration-los-padres.pdf.  
48 Letter from Jason Weiner (Ventura Coastkeeper) to Jeffrey Shu (SWRCB), Public Solicitation of Water Quality Data 
and Information for 2012 Integrated Report (Aug. 30, 2010). 
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habitat, degrade the ecological integrity of the River’s estuary, and impair a plethora of 
cultural and recreational beneficial uses downstream.49 

 
Additional readily available information further supports the imperative to list the Santa Clara River 
as impaired due to altered flows. This includes documents published by NMFS (describing in a 
Final Biological Opinion the negative biological impacts of the Vern Freeman Diversion Dam, 
which can deplete the Santa Clara River of all its flows and jeopardizes the existence of endangered 
Southern California steelhead trout),50 the Santa Clara River Trustee Council and The Nature 
Conservancy (describing Santa Clara River flow reductions caused by water diversions and 
groundwater pumping and the resulting impact on steelhead trout),51 the Los Angeles RWQCB 
(describing the historic decline of steelhead trout in the Santa Clara River, as well as flow impacts 
from water diversions and hydromodification in its “State of the Watershed” report),52 and others. 
 

      
Severely reduced flows below the Vern Freeman Diversion Dam 

Photo courtesy of Wishtoyo Chumash Foundation 
  
Together, this data demonstrates that reduced flows impair beneficial uses in the Santa Clara River, 
particularly those beneficial uses related to aquatic life and habitat. This is most clearly true in 
Reaches 1 and 2 of the Santa Clara River, where over-diversion and other flow impacts (due in 
large part to the Vern Freeman Diversion Dam) can cause the waterway to go completely dry. In 
accordance with Section 3.11 of the Listing Policy, when information indicates non-attainment of 
standards by a water body, the appropriate methodology for evaluation is weight of evidence to 
determine listing under Section 303(d).  
 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
49 “Ten California Waterways Being Drained Dry - Using the Clean Water Act to Resuscitate Disappearing Waterways” 
(May 2013). 
50 National Marine Fisheries Service, Final Biological Opinion to Reclamation Re: Approve United Water Conservation 
District’s Proposal to Operate the Vern Freeman Diversion and Fish Passage Facility (Jul. 23, 2008), at: 
http://www.westcoast.fisheries.noaa.gov/publications/recovery_planning/salmon_steelhead/domains/south_central_sout
hern_california/nmfs_bo_vern_freeman___fish_passage_facility_7-23-08.pdf. 
51 Matt Stoecker and Elise Kelley, "Santa Clara River Steelhead Trout: Assessment and Recovery Opportunities" 
prepared for the Santa Clara River Trustee Council and The Nature Conservancy (Dec. 2005), at: 
http://www.stoeckerecological.com/reports/SantaClaraReport.pdf.  
52 Los Angeles Regional Water Quality Control Board, State of the Watershed - Report on Surface Water Quality: The 
Santa Clara River Watershed, p. 13 (Nov. 2006) at: 
www.waterboards.ca.gov/rwqcb4/water_issues/programs/stormwater/municipal/AdminRecordOrderNoR4_2012_0175/
Section%2010_References-Part%20I_COMPLETED.pdf. 
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FLOW-RELATED DECLINE OF THE SANTA ANA RIVER  
REACHES 3 & 4 

 
Pollution:  Altered Flow 
 
Beneficial Uses Being Impaired: Warm Freshwater Habitat; Wildlife Habitat; Rare, Threatened 
or Endangered Species; Spawning, Reproduction, and Development; Contact and Non-Contact 
Water Recreation. 
 
Description: Reaches of the Santa Ana River suffer from reduced flows due to human activities, 
negatively impacting a myriad of aquatic species. This includes populations of adult, juvenile, 
and larval Santa Ana sucker,1 which are listed as “threatened” under the U.S. Endangered 
Species Act.2  
 
One particular concern is that the frequent shutdown of the Rapid Infiltration and Extraction 
(RIX) wastewater treatment facility in Colton (“RIX facility”)3 causes severe dewatering of the 
Santa Ana River, including Reaches 3 and 4.4 The Santa Ana sucker and other fish species rely 
upon treated wastewater discharges from the RIX facility and numerous smaller publically 
owned treatment works for their survival.5 Treated wastewater provides nearly all of the water 
for the Santa Ana sucker in these reaches during dry summer months, and a substantial amount 
during other parts of the years.6 Unfortunately, the wastewater flows provide nearly all of the 
Santa Ana River’s flow due to long-term over-diversion and excessive groundwater pumping. 
 
RIX facility shutdowns occur either as planned maintenance or for unplanned emergencies. 
During planned shut downs the beneficial uses are clearly impaired, as large numbers of Santa 
Ana suckers are netted and placed into buckets until flows return. However, the majority of RIX 
facility shutdowns occur on an emergency basis, largely due to emergency maintenance of water-
purifying ultraviolet lights. While there are only two or so planned shutdowns per year, 
emergency shutdowns occur about twice per month – some of them lasting as long as three 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 San Bernardino Valley Municipal Water District, Board of Directors' Workshop, Re: "Funding to Equip Three 
Existing Wells for Use a Backup Water Supply for Santa Ana Sucker During RIX Shutdowns" (May 10, 2016), at: 
http://laserfiche.sbvmwd.com/weblink/0/edoc/322256/SBVMWD%20Board%20of%20Directors%20Workshop%20
051016.pdf.      
2 See "Santa Ana Sucker (Catostomus Santaanae)," U.S. Fish & Wildlife Service, at: 
https://ecos.fws.gov/ecp0/profile/speciesProfile?spcode=E07W.  
3 The RIX facility is a publicly owned treatment works operated by the City of San Bernardino Municipal Water 
Department. 
4 The RIX facility discharges wastewater into Reach 4 of the Santa Ana River, which then flows into Reach 3. 
Reach 4 spans from Bunker Hill Dike to the Mission Boulevard Bridge in Riverside, while Reach 3 spans from 
Mission Boulevard Bridge to the Prado Dam. See Upper Santa Ana River Watershed Integrated Regional Water 
Management Plan, p. 2-25 (2015), at: http://www.sbvwcd.org/docman-projects/upper-santa-ana-integrated-regional-
water-management-plan/3802-usarw-irwmp-2015-ch1-9-final/file.html. 
5 As stated in a report by the U.S. Fish & Wildlife Service, the “Santa Ana sucker is dependent on discharges from 
the RIX facility to maintain suitable habitat for spawning and foraging.” See “Santa Ana Sucker: 5 Year Review - 
Summary and Evaluation,” U.S. Fish and Wildlife Service, p. 23 (March 10, 2011), at: 
https://www.fws.gov/carlsbad/SpeciesStatusList/5YR/20110310_5YR_SASU.pdf.  
6 Id. (citing California Regional Water Quality Control Board, Water Quality Control Plan, Santa Ana River Basin 
(8) (2008), p. 1-11; "Susceptibility of the Santa Ana Sucker (Catostomus Santaanae) to Endocrine Disrupting 
Compounds, Wastewater Compounds, and Other Contaminants," U.S. Fish and Wildlife Service, pp. 2-3 (2008)). 
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hours, and with no advance notice.7 Emergency shutdowns of more than an hour can cause the 
Santa Ana River to dry up completely, and no buckets are provided given that the emergency 
shutdowns occur without notice. 
 
Flow disruptions caused by the RIX facility have a significantly negative impact on the Santa 
Ana sucker and other fish species. A September 2015 USGS Native Fish Survey found that about 
90 percent of the Santa Ana sucker population inhabits the reach that goes dry when the RIX 
facility shuts down – an “unsustainable situation that is negatively affecting the stability, 
resiliency, and abundance of the sucker population in the Santa Ana River,” according to a 
memorandum written by San Bernardino Valley Municipal Water District staff.8 These 
shutdowns have already killed hundreds of Santa Ana sucker.9 During one such shutdown in 
2014, a USGS member reported a “a pulse of dead fish floating down river.”10 These impacts 
have been exacerbated by the ongoing drought, which has reduced groundwater supplies that 
feed the Santa Ana River.11 
 
Additional data demonstrates altered flow impacts on Reaches 3 and 4 of the Santa Ana River 
beyond RIX facility impacts. As stated by the U.S. Fish & Wildlife Service, "[t]he primary threat 
to Santa Ana sucker is ongoing, rangewide hydrological modifications which lead to degradation 
and loss of habitat."12 Such hydromodification may include “flood control dams, drop structures, 
recreational dams, road crossings (for example, culverts) and levees,” which together have been 
found to limit Santa Ana sucker dispersal and connectivity.13 In regards to diversions in the Santa 
Ana River watershed, the U.S. Fish & Wildlife Service also found that the "magnitude of usage 
in all of the watersheds is high" and "[t]he removal of water from the system inevitably limits the 
quantity of habitat that is accessible and suitable for Santa Ana suckers.”14  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7 See memorandum from Heather Dyer, Water Resources Project Manager at the San Bernardino Valley Municipal 
Water District, to the Board of Directors, “Funding to Equip Three Existing Wells for Use a Backup Water Supply 
for Santa Ana Sucker During RIX Shutdowns” (May 10, 2016), available at: 
http://laserfiche.sbvmwd.com/weblink/0/edoc/322256/SBVMWD%20Board%20of%20Directors%20Workshop%20
051016.pdf.   
8 Id. (citing September 2015 USGS Native Fish Survey). 
9 See e.g., Jim Steinburg, "Drought, Water Department Delays Threaten Endangered Santa Ana Sucker Fish," THE 
SUN (May 10, 2016), at: http://www.sbsun.com/environment-and-nature/20160516/drought-water-department-
delays-threaten-endangered-santa-ana-sucker-fish. A lawsuit filed by three conservation groups cites over 100 
deaths of Santa Ana sucker since 2014 arising from only three instances where the RIX facility was shut down and 
the river went dry. See Center for Biological Diversity, Press Release, "Lawsuit Launched Over California Cities' 
Killing of Threatened Santa Ana Suckers: Colton, San Bernardino Halted Water Releases Imperiling Rare Fish" 
(Aug. 22, 2016), at: https://www.biologicaldiversity.org/news/press_releases/2016/santa-ana-sucker-08-22-
2016.html. 
10 Id.  
11!See e.g., Jim Steinburg, "Drought, Water Department Delays Threaten Endangered Santa Ana Sucker Fish," THE 
SUN (May10, 2016), at: http://www.sbsun.com/environment-and-nature/20160516/drought-water-department-
delays-threaten-endangered-santa-ana-sucker-fish; see also Santa Ana Regional Water Quality Control Board, Re: 
"Colton/San Bernardino Regional Tertiary Treatment Rapid Infiltration and Extraction Facility: Update on 
Operational Impacts to Santa Ana Sucker," (Dec. 16, 2016), at: 
www.waterboards.ca.gov/santaana/board_info/agendas/2016/12_16/Item_11.pdf. !
12 Id. at p. iii (2014). 
13 U.S. Fish & Wildlife Service (Region 8), "Draft Recovery Plan for the Santa Ana Sucker," p. I-11 (2014). 
14 “Santa Ana Sucker: 5 Year Review - Summary and Evaluation,” U.S. Fish and Wildlife Service (March 10, 2011), 
at: https://www.fws.gov/carlsbad/SpeciesStatusList/5YR/20110310_5YR_SASU.pdf. 
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USGS data also highlights altered flows in the Santa Ana River. For example, the USGS "Water-
Data Report" for 2013 for the Santa Ana River below Prado Dam, CA (Site #11074000; located 
just beyond Reach 3 of the Santa Ana River) states that "[n]atural streamflow [is] affected by 
extensive ground-water withdrawals, diversion for irrigation, discharges of treated effluent, and 
return flow from irrigated areas.”15 The report finds that for the water year 2013 (the most recent 
year for which this report is available), the annual mean discharge was 138 cubic feet per second 
(cfs), as compared to an average of 224 cfs for water years 1941-2013.16 Since then, the annual 
mean discharge has remained low – 119.5 cfs for water year 2014, 148.6 cfs for water year 2015, 
and 158.4 cfs for water year 2016.17 Additional data on flows is readily available through the 
USGS Water-Data Reports and online flow gauge data.18  
 
Finally, photographic evidence underscores the clear impairment due to altered flows occurring 
regularly on the Santa Ana River. Where a waterway – specifically, one that serves as crucial 
fish habitat for a federally-listed species such as the Santa Ana sucker – is completely dewatered 
due to human activities (the management of a wastewater facility in addition to over-diversion 
and other activities), a beneficial use impairment due to altered flows is beyond doubt.  
 

 
   Dewatered Santa Ana River 

Photo by Heather Dyer, San Bernardino Valley Municipal Water District 
 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
15 Water-Data Report 2013, " 11074000 Santa Ana River Below Prado Dam, CA," Santa Ana River Basin, USGS, 
at: https://wdr.water.usgs.gov/wy2013/pdfs/11074000.2013.pdf.  
16 Id. 
17 "USGS Surface-Water Annual Statistics for the Nation," USGS 11078000 SANTA ANA R A SANTA ANA CA, 
at:  
https://waterdata.usgs.gov/nwis/annual?referred_module=sw&amp;site_no=11078000&amp;por_11078000_8225=2
207798,00060,8225,1923,2017&amp;year_type=W&amp;format=html_table&amp;date_format=YYYY-MM-
DD&amp;rdb_compression=file&amp;submitted_form=parameter_selection_list.  
18 See e.g., Water-Data Report 2013, "11059300 Santa Ana River at E Street, near San Bernardino, CA," Santa Ana 
River Basin, USGS, at: https://wdr.water.usgs.gov/wy2013/pdfs/11059300.2013.pdf; Water-Data Report 2013, 
"11066460 Santa Ana River at Metropolitan Water District Crossing, near Arlington, CA," Santa Ana River Basin, 
USGS, at: https://wdr.water.usgs.gov/wy2013/pdfs/11066460.2013.pdf; Water-Data Report 2013, "11078000 Santa 
Ana River at Santa Ana, CA," Santa Ana River Basin, USGS, at:  
https://wdr.water.usgs.gov/wy2013/pdfs/11078000.2013.pdf. 
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Conclusion: Available data demonstrates that flow alterations are impairing the beneficial uses 
of Reaches 3 and 4 of the Santa Ana River, particularly those beneficial uses related to aquatic 
life and habitat. This long history of flow impacts is well-documented by the USGS, U.S. Fish & 
Wildlife Service, San Bernardino Valley Municipal Water District, and other government 
agency-conducted and -recognized studies. In accordance with Section 3.11 of the Listing 
Policy, when information indicates non-attainment of standards by a water body, the appropriate 
methodology for evaluation is weight of evidence to determine listing under Section 303(d).  
 
This recommendation is consistent as well with Section 3.9 of the Listing Policy, which supports 
listing if the water body exhibits degradation in biological populations and pollutants sufficient 
to impair, or threaten impairment of, beneficial uses. Reaches 3 and 4 of the Santa Ana River 
have exhibited degradation in populations of fish (including the threatened Santa Ana sucker) 
that rely upon adequate flows for survival. Based on the readily available data and information, 
the evidence is sufficient to support the listing of Reaches 3 and 4 of the Santa Ana River on the 
303(d) list for impairment caused by altered flow. This evidence also supports including Reaches 
3 and 4 of the Santa Ana River on the 305(b) report.  
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August 8, 2016 
 
Henry Abarbanel, Chair and Board Members 
San Diego Regional Water Quality Control Board 
2375 Northside Drive, Suite 100  
San Diego, California 92108 
 
VIA ELECTRONIC SUBMITTAL: sandiego@waterboards.ca.gov 
 
Re: Comment – CWA Section 305(b)/303(d) Integrated Report, Attn: Xueyuan Yu 
 
Dear Chair Abarbanel and Board Members: 
 
On behalf of Earth Law Center (ELC), I welcome the opportunity to submit these comments on the 
above-referenced CWA Section 305(b)/303(d) Integrated Report (Report). ELC has been working 
at the state and national levels for a number of years to ensure that waterbodies impaired by 
“pollution,” particularly altered flow and hydrology, are represented in either Category 5 or 
Category 4C of the 305(b)/303(d) Integrated Report. Our recent comment letter to U.S. EPA and 
USGS in support of such listings is attached. 
 
We write today in support of your proposal to list waterways as impaired due to hydromodification 
and habitat alteration in Category 4C, as discussed in the July 2016 Draft Staff Report1 at pages 12-
17. As noted in the Staff Report, on August 13, 2015 U.S. EPA released guidance on Integrated 
Reporting and Listing Decisions that reaffirmed the duty to list in Category 4C those waters 
impaired by “pollution.”2 In this guidance, U.S. EPA notes that “[w]hile TMDLs are not required 
for waterbody impairments assigned to Category 4C, States can employ a variety of watershed 
restoration tools and approaches to address the source(s) of the impairment,” raising the importance 
of full and complete listing identification for these impaired waterways. The Staff Report echoes 
EPA’s finding, stating that Category 4C listed waters “may be a priority for restoration by a 
Regional Water Board.” 
 
We further support your staff’s work, consistent with U.S. EPA guidance and regulations, to 
identify flow-impaired stream segments where in-stream data was lacking, using such tools as 

                                                 
1 At: http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/docs/IR_RB_StaffReport_R9_07-11-
16_Clean.pdf.  
2 Memorandum from U.S. EPA, Office of Wetlands, Oceans, and Watersheds Information to Water Division Directors, 
Regions 1 – 10, Concerning 2016 Clean Water Act Sections 303(d), 305(b), and 314 Integrated Reporting and Listing 
Decisions (August 13, 2015), at: https://www.epa.gov/sites/production/files/2015-10/documents/2016-ir-memo-and-
cover-memo-8_13_2015.pdf. See also U.S. EPA, “Guidance for 2006 Assessment, Listing and Reporting Requirements 
Pursuant to Sections 303(d), 305(b) and 314 of the Clean Water Act,” p. 56 (July 29, 2005), at: http://bit.ly/2aIVP8h.  



 
 

“desktop aerial reconnaissance for potential in-stream habitat and hydrologic alteration associated 
with channel modifications, stream diversion or augmentation.”  
 
Finally, we support staff’s assertion that it is “important to note that USEPA recommended in its 
2015 guidance that ‘States assign all of their surface water segments to one or more of five 
reporting categories’.” (Emphasis added.) In other words, a stream segment can be listed for both 
impaired hydrology and pollutant contamination, rather than one or the other.  
 
Specific listing of all waters impaired by “pollution” gives a far more accurate picture of the 
challenges facing state agencies and Californians than ignoring pollution impairments. For example, 
the Staff Report states that “over 96 percent of streams that exhibited biological degradation had 
both an associated pollutant(s) and supporting information showing pollution from in-stream 
habitat/hydrologic alteration and/or watershed hydrologic alteration (hydromodification, Table 3).” 
If pollution impairments were ignored, then virtually all of the impaired streams in the San Diego 
Region would be under-assessed, likely resulting in misallocation of limited resources and attention.  
 
The Clean Water Act calls on the nation to protect the chemical, biological and physical integrity of 
our waters. The full and proper identification of all impaired waterways, including for altered flow 
and hydrology, is an important step in meeting this mandate. We urge the San Diego Regional 
Water Quality Control Board to adopt the proposed listings for habitat alteration/hydromodification, 
as described in Table 3 of the Draft Staff Report and elsewhere. Thank you for the opportunity to 
submit these comments. 
 
Sincerely, 

 
Linda Sheehan 
Executive Director 
lsheehan@earthlaw.org  
 
 
attachments 
 



 
 

 
June 14, 2016 
 
Diana Eignor 
Health and Ecological Criteria Division 
Office of Water (Mail Code 4304T) 
Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 20460 
 
VIA ELECTRONIC SUBMITTAL: Federal eRulemaking Portal: http://www.regulations.gov  
 
Re: Draft EPA-USGS Technical Report: Protecting Aquatic Life from Effects of Hydrologic 
Alteration; 81 FR 21863; Docket ID No. EPA-HQ-OW-2015-0335 
 
Dear Ms. Eignor: 
 
On behalf of Earth Law Center (ELC), I welcome the opportunity to submit these comments on the 
above-referenced Report. We thank U.S. EPA and USGS for taking up the critical task of protecting 
aquatic life from the increasing pressures of over-extraction of our waterways. In California, several 
aquatic species, including the Delta smelt and winter-run Chinook salmon, are at risk of imminent 
extinction due to unwise water use and planning. Reports such as this one are essential to better 
prepare for the challenges we face now and those to be expected in the future, particularly due to 
climate change.  
 
We agree with the comments of the Natural Resources Defense Council that: (a) the Report is 
scientifically sound and provides a clear framework by which decisionmakers can effectively 
employ flow regime management strategies to protect aquatic ecosystems and species, and (b) U.S. 
EPA and USGS should finalize the Report this year and conduct immediate outreach to ensure swift 
implementation.  
 
Further, we particularly support the discussion in Chapter 5 with regard to state and federal actions 
in law and policy to protect instream flows. We agree with the finding by U.S. EPA Region 4 (see 
attached letter, pages 9-13) that instream flow criteria adopted into water quality standards “would 
be in use for all purposes under the CWA…such as Section 401, Section 404, etc.” Accordingly, we 
support the following areas of discussion and recommendation in Chapter 5 the Report, as well as 
the associated Appendix B: 
 

x Section 5.1, calling for adoption of flow criteria in Water Quality Standards. The attached 
U.S. EPA Region 4 letter describes the numerous benefits of such CWA-compliant 
“instream flow water quality standards” in more detail. We request that U.S. EPA take a 
leadership role in engaging states to adopt and implement such standards. 



 
 

x Section 5.2, concluding that water bodies impaired by altered flow must be identified as 
impaired under Category 4C of the 303(d)/305(b) Integrated Report. Earth Law Center has 
done extensive analysis into the fact that such flow listings are requirement rather than a 
suggestion, and are essential for both state and local planning purposes. We are happy to 
provide these analyses on request. We strongly urge U.S. EPA to reject any 303(d)/305(b) 
reporting that does not include appropriate Category 4C listings for impairments associated 
with altered flow. 

x Section 5.4, requiring consideration of flow in Section 401 certifications. For example, 
California is facing a Section 401 certification process with regard to the development of its 
“Twin Tunnels” project, which would reduce the amount of flow to the already-struggling 
Delta. It is unclear at this point whether the state will appropriately consider flow in this 
process. Clear instruction from U.S. EPA with regard to the applicability of flow to Section 
401 certifications is essential if we are to invest in infrastructure that will serve people and 
environment well in the long term. 

x Other applications of the CWA and related processes to flow, as discussed elsewhere in 
Chapter 5. These applications include, but are not limited to, Section 402 and 404 permits. 
Such recommendations are echoed and expanded upon in a letter by U.S. EPA Region 1 
(attached), which was issued shortly after the landmark U.S. Supreme Court decision PUD 
v. Washington Dep’t of Ecology. This decision, of course, found the distinction between 
water quality and flows to be an “artificial” one. 

 
The Clean Water Act calls on the nation to protect the chemical, biological and physical integrity of 
our waters. The Report is an essential step in fulfilling all three elements of this mandate. We urge 
U.S. EPA to swiftly adopt the Report and begin work with the states to implement its 
recommendations, particularly those in Chapter 5.  
 
Thank you for the opportunity to submit these comments. 
 
Sincerely, 

 
Linda Sheehan 
Executive Director 
lsheehan@earthlaw.org  
 
 
attachments 
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9/17/2014, lsheehan@earthlaw.org  

Clean Water Act Section 303(d) and 305(b) 
Listings of Impaired Waters:  Ten Examples 

SUMMARY 
This document provides excerpts from Clean Water Act Section 303(d) and 305(b) reports for ten 
sample states listing waterways as impaired due to causes related to altered flows.1  These states, 
and others that identify waterways as impaired by flow‐related alterations, recognize the 
importance of accurately reflecting waterway health status as required by Section 303(d)(1)(A).2 

A summary of the attached excerpts is provided below, with “prior appropriation” water law 
states in bold.  Note that “Category 4C” (also “4c”) refers to a US EPA‐created category of water 
segments impaired by “pollution” (e.g., flows) as opposed to “pollutants” (e.g., chemical 
constituents).  “Category 5,” which refers to impairments due to “pollutants” that need TMDLs, is 
typically, though not always, used synonymously with the Section 303(d) list. As addressed below 
and illustrated in the pages to follow, state approaches to listing flow alterations as a “cause” 
(rather than merely a “source”) of impairment can vary as follows: 

x Flow on 303(d) list on its own merit: list flow impairments as part of the state’s Section 303(d)
list solely on the merit of a waterway’s 4C identification as a cause of impairment; that is,
whether alone or in combination with a pollutant impairment (Tennessee)3;

x Flow on 303(d) list if there is also an impairing pollutant present: list flow impairments as a
cause of impairment on the “303(d) list” (Ohio) or on the “Category 5/303(d)” list (New

1 Other states with flow‐related listings include but are not necessarily limited to:  Maryland, Nebraska, New York and 
Washington D.C. (D.C. lists flow impairments on its 303(d) list of impaired waters rather than the 305(b) list). 
2 Section 303(d)(1)(A): “Each state shall identify those waters within its boundaries for which the effluent limitations … 
are not stringent enough to implement any water quality standard applicable to such waters. The State shall establish 
a priority ranking for such waters, taking into account the severity of the pollution and the uses to be made of such 
waters.” (Emphasis added.) Note that Section 303(d)(1)(A) refers to “pollution,” calling into question the assumption 
that the list excludes impairments due to flow, also labeled “pollution.” By contrast, Section 303(d)(1)(C) focuses on 
determining whether or not TMDLs are required to address pollutant‐related impairments (“Each State shall establish 
for the waters identified in paragraph [303(d)](l)(A)] of this subsection, and in accordance with the priority ranking, 
the total maximum daily load, for those pollutants which the Administrator identifies … as suitable for such 
calculation….). Accordingly, the states identified in this document at a minimum recognize that they must identify all 
impaired water bodies comprehensively, and that the identification of impairments for TMDL purposes is a separate 
task. Tennessee (and Washington D.C.) also appropriately recognize that flow impairments should be on the “Section 
303(d)” list, as per Section 303(d)(1)(A).  For more information on the requirements under federal Clean Water Act 
Section 303(d) to list impaired waters and the utility of such required listings, see, e.g., Comment Letter from Earth 
Law Center et al. to North Coast RWQCB, “2012 Integrated Report for the Clean Water Act Section 305(b) Surface 
Water Quality Assessment and the 303(d) List of Impaired Waters: (Aug. 8, 2014) (ELC et al. Letter); at:  
http://earthlawcenter.org/static/uploads/documents/303d__Ltr_NorCal_Flows_Res_and_Staff_Rpt.pdf. 
3 As noted above, Washington D.C. also lists flow‐impaired waters on its Section 303(d) list. 
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Mexico, Michigan) if there is also a pollutant impairing the waterway in addition to the flow 
impairments;  

x Flow on 305(b) list: list flow impairments as a cause of impairment, but on the 305(b) rather 
than the 303(d) list; that is, characterizing both Category 4C and 5 waters as causing beneficial 
use impairment but distinguishing the 303(d) list for purposes of drafting TMDLs, rather than 
distinguishing impairment (Idaho, Montana, Vermont, Washington, Wyoming). 

 
Note again that, unlike California (the Los Angeles Region listings excepted), each of these states 
(including “prior appropriation” water law states) clearly list flow‐related alterations as a cause of 
impairment.  The permutations arise from the fact that the states (except Tennessee) reconcile in 
different ways the language of Section 303(d)(1)(A) versus US EPA guidance setting out categories 
for the listing process.   
 
As illustrated below, states are using this flow impairment information already, including with 
respect to setting state priorities for action. For example, Montana and Ohio use their 4C flow 
impairment data in compiling statistics on statewide sources of impairment, which provides more 
accurate information on threats to waterway health than in states that fail to include this 
important information. Vermont compiles the flow impairment information with the status of 
efforts to address it, as well as a “Projected WQS Compliance Year” for the affected waterways. 
 
Further summary information is provided below, with excerpts from states’ reports following.  We 
urge California to follow the lead of these states and identify flow impairments on its Section 
303(d) list of impaired waterways. Taking action now on those waters most clearly flow impaired is 
essential, especially given the fact that we are witnessing biennial reports every six years now 
instead of every two. 
 
I. California – The 2006 California 303(d) list includes Category 5 listings for “water diversion” 

and “hydromodification” in the Los Angeles region.4 
 

II. Idaho – Appendix I of the latest Idaho Integrated Report states that “[i]mpaired water 
bodies are placed in Category 4c if the impairment is not caused by a pollutant but rather 
caused by pollution,” and contains 36 pages (7,342 river/stream miles) of Category 4c‐
impaired waters, including numerous waterways listed as impaired due to the cause of 
“low flow alterations.”5  Appendix J consists of Category 5 waterways, interpreted as a 
“streamlined” 6 303(d) list that focuses on the need for TMDLs rather than overall 
impairments. 

 
III. Michigan – Appendix B, the “Comprehensive List of Assessment Unit Designated Use 

Support,” contains all information on assessment units and is split (for size reasons) into 

                                                        
4 http://www.waterboards.ca.gov/water_issues/programs/tmdl/docs/303dlists2006/epa/r4_06_303d_reqtmdls.pdf.  
5 https://www.deq.idaho.gov/media/1117323/integrated‐report‐2012‐final‐entire.pdf.  
6 Id., p. 35. 
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Appendices B1 and B2.7  “Other flow regime alteration” is listed as a cause of impairment 
for both Category 4c‐ and Category 5‐identified assessment units in Appendix B.  Category 
4c is defined as water bodies impaired only by pollution, such as low flows.  Appendix C, 
which Michigan interprets to be its 303(d) list, consists of Category 5 assessment units, but 
does include assessment units that list “other flow regime alterations” as a cause of 
impairment, where the flow alteration is an impairment cause along with a pollutant cause 
(e.g., sedimentation/siltation).8 

 
IV. Montana – Appendix A (“Impaired Waters”) of the Integrated Report lists all impaired 

waters in the state, including Category 4c (“waterbodies impaired only by non‐pollutant 
causes”) and Category 5 waters; it specifically includes “low flow alterations” and “other 
flow regime alterations” as causes (not sources) of impairment.9 Appendix B lists “Waters 
in need of TMDLs [303(d) list] and TMDL Priority Schedule”; this includes only pollutants, as 
the focus of the table is on TMDLs.10 Montana also uses flow impairment data elsewhere; 
for example, “Low flow alterations” is listed as third in the “Top 10 Causes of Impairment” 
for all assessment units (AUs) in Montana, with 237 AUs impaired for low flow alteration.11 
This statistic illustrates the utility of collecting flow impairment data in identifying the 
correct priorities for state action to improve waterway health.   

 
V. New Mexico – The “List of Assessed Surface Waters” (Appendix A) identifies impaired 

waters for every assessment unit as organized by watershed, which includes Category 4c 
and Category 5 listings. Both Categories include "low flow alterations" as an impairment 
cause.  Flow impairments are included in Category 5 listings as well, and thus on the 303(d) 
list (e.g., Rito Leche, Rio Bonito), but only where a pollutant is also identified as a cause.12   

 
VI. Ohio – Combines Category 4C‐listed waters (including those impaired due to “other flow 

regime alterations”) with Category 5 and other categories in single charts, though the text 
identifies Category 5 as the 303(d) list.13  Like Montana, Ohio also provides statewide 
summaries of impairments by cause; for example, “hydromodification” is identified as one 
of the “top five causes of impairment” for 36% of monitored assessment units with aquatic 
life impairment (nutrients is first for watershed assessment units).14  Again, this illustrates 

                                                        
7 http://www.michigan.gov/documents/deq/wrd‐swas‐2012IR‐appB1_370329_7.pdf (Appendix B1). 
http://www.michigan.gov/documents/deq/wrd‐swas‐2012IR‐appB2_370330_7.pdf (Appendix B2).  
8 http://www.michigan.gov/documents/deq/wrd‐swas‐2012IR‐appCdetail_370331_7.pdf (“Appendix C ‐ Assessment 
units not supporting designated uses (i.e. assessment units placed in Category 5”)). 
9 http://deq.mt.gov/WQInfo/CWAIC/Reports/IRs/2012/Appendix_A.pdf (2012); 
http://deq.mt.gov/WQInfo/CWAIC/Reports/IRs/2014/Appendix_A.pdf (draft 2014).   
10 http://deq.mt.gov/WQInfo/CWAIC/Reports/IRs/2012/Appendix_B.pdf.  
11 http://deq.mt.gov/WQInfo/CWAIC/Reports/IRs/2012/Final2012IR.pdf (Table 4‐6). 
12 http://www.nmenv.state.nm.us/swqb/303d‐305b/2012‐2014/AppendixA‐USEPA‐Approved303dList.pdf. 
13 http://www.epa.ohio.gov/portals/35/tmdl/2012IntReport/IR12SectionL4final.pdf; see also 
http://wwwapp.epa.ohio.gov/gis/mapportal/IR2012.html (the 2014 Integrated Report Map Portal that lists details on 
the source of 4C impairments, which includes “other flow regime alterations”) and 
www.epa.ohio.gov/portals/35/tmdl/2012IntReport/IR12SectionAfinal.pdf (providing details on flow alteration as a 
major cause and source of water quality problems). 
14 http://www.epa.ohio.gov/portals/35/tmdl/2012IntReport/IR12SectionGfinal.pdf.  
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the utility and importance of identifying impairment causes properly, rather than 
neglecting to list entire categories of impairment causes and potentially identifying state 
priorities based on inaccurate data.  

 
VII. Tennessee – Definitively and deliberately includes numerous flow‐impaired waterways on 

its 303(d) (i.e., not 305(b)) list), regardless of whether an impairing “pollutant” is also 
present.15  Greg Denton at the Division of Water Resources (Gregory.Denton@tn.gov, 615‐
532‐0699) says the state includes flow impairments on the 303(d) list because “[t]he list is 
supposed to be inclusive of everything we have data to justify.”  He adds that the public 
uses the 303(d) list a “quick reference guide as to what is impaired and what is not,” which 
also calls for full listings of all impairment causes.  Category 5 identification can still clearly 
indicate the need for TMDLs, but having all impaired waters in one 303(d) list serves the 
public interest and the Clean Water Act. 

 
VIII. Vermont – Lists “Impaired Surface Waters in need of TMDL” in Part A, which they identify 

as their Section 303(d) list.16  For its Category 4c listings, Vermont lists “Surface Waters 
Altered by Flow Regulation” in Part F, which includes nine pages of waterways with aquatic 
habitat or other designated uses for which “one or more designated uses are not 
supported” due to flow alteration.17  Vermont identifies the Part F waters as “priority 
waters for management action,” lists management actions to be taken for each where 
available, and also identifies the “Projected WQS Compliance Year” for each of these flow‐
impaired waterways. 
 

IX. Washington – Lists numerous waterways as impaired due to altered flow under Category 
4C18 in the “303(d)/305(b) Integrated Report” (e.g., there are 55 results when searching 
within “2012 Category: 4C” for “instream flow”).19  Washington currently recognizes 
Category 5 as comprising the 303(d) List, with no flow listings in Category 5/303(d).  
However, the Report notes in the Section 4C portion of the Integrated Report that flow 
listings had been on the state’s earlier Section 303(d) lists (e.g., on the 1998 List) but were 
moved off the 303(d) list to 305(b) specifically as a result of new US EPA Guidance.20  In 
other words, the movement from the 303(d) list was based on a new reporting convention 
rather than a state legal or factual finding under the Clean Water Act.  A quick search of all 

                                                        
15 http://www.tn.gov/environment/water/docs/wpc/2012‐final‐303d‐list.pdf.  
16 http://www.vtwaterquality.org/mapp/docs/mp_2012_303d_Final.pdf.  
17 http://www.watershedmanagement.vt.gov/mapp/docs/mp_2012_priority_waters_lists.pdf (2012); 
http://www.watershedmanagement.vt.gov/mapp/docs/mapp_Part_F_2014_draft_complete.pdf (draft 2014). 
18 See http://www.ecy.wa.gov/programs/wq/303d/WQAssessmentCats.html.  
19 http://www.ecy.wa.gov/programs/wq/303d/currentassessmt.html. See, e.g., one such listing at: 
http://apps.ecy.wa.gov/wats/ViewListing.aspx?LISTING_ID=6212. 
20 See, e.g., http://apps.ecy.wa.gov/wats/ViewListing.aspx?LISTING_ID=6212 (“This listing was on the 1998 303(d) list, 
but has been moved to the new Category 4C (impaired by a non‐pollutant) based on EPA Guidance for preparing the 
2004 Integrated Report”). 
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flow listings that had been so moved from the 1998 303(d) list to the current 305(b) list 
shows 48 separate listings for flow impairments.21 

 
X. Wyoming – Section 9 of the state’s 303(d)/305(b) report, “Surface Water Assessment 

Results,” includes in Section 9.4 "Category 4 Surface Waters"; this section includes listings 
for “flow alterations” as a cause of impairment.22  Section 9.5 is the "Category 5 Surface 
Waters (2012 303(d) List),” which does not include flow because of the state’s 
interpretation of the 303(d) list as the repository for those waterways in need of TMDLs.23 

   

                                                        
21 This list can be viewed at: http://earthlawcenter.org/static/uploads/documents/WA_1998_Flow_Listings_9‐15‐
2014.pdf.  The movement of impaired waters off the impaired waters list raises a question as to the use and 
application of US EPA guidance.  In particular, US EPA regulations or policy cannot contravene the Clean Water Act, as 
(among other reasons) the Administrative Procedure Act makes clear that rules “found to be . . . in excess of statutory 
jurisdiction” shall be both held unlawful and “set aside.” 5 U.S.C. § 706(2)(C); see also Nat’l Mining Ass’n v. United 
States Army Corps of Engrs, 145 F.3d 1399, 1409 (D.C. Cir. 1998), and Oregon v. Ashcroft, 368 F.3d 1118, 1129 (9th Cir. 
2004) (quoting NLRB v. Brown, 380 U.S. 278, 291‐92 (1965)).  Arguments as to the reasons that flow impaired waters 
must be included on states’ Section 303(d) lists have been offered at length before the California State Water 
Resources Control Board and North Coast Regional Water Quality Control Board.  See, e.g., ELC et al. Letter, supra n. 1. 
22 
http://deq.state.wy.us/wqd/watershed/Program%20Documents/5.%20Water%20Quality%20Assessments%20&%20In
tegrated%20Report/Guidance/WY2012IR.pdf.  
23 Id. 
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I. California 

 

 
 

Source: SWRCB, “2006 CWA Section 303(d) List of Water Quality Impairment”; at:  
http://waterboards.ca.gov/water_issues/programs/tmdl/docs/303dlists2006/epa/r4_06_303d_reqtmdls.pdf.    
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II. Idaho 
 

Integrated Map (Non-Interactive) 

 
 

 
 
Source: Idaho Department of Environmental Quality, "2012 Integrated Report Map," at: 
https://www.deq.idaho.gov/media/1117324/2012‐integrated‐report‐map.pdf. 
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Integrated Map (Interactive), Idaho (cont’d) 

 

 
 
 
Source: Idaho Department of Environmental Quality, Final 2012 §305(b) Integrated Report (Interactive 
Map), at: http://mapcase.deq.idaho.gov/wq2012. 
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Integrated Report, Idaho (cont’d) 

 

       
 
Source: Idaho Department of Environmental Quality, “2012 Integrated Report,” at: 
https://www.deq.idaho.gov/media/1117323/integrated‐report‐2012‐final‐entire.pdf.  
(Note: There are 36 pages of Category 4c listings in the Integrated Report.) 
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Integrated Report, Idaho (cont’d) 
 

 
 
 

Source: Idaho Department of Environmental Quality, “2012 Integrated Report,” at: 
https://www.deq.idaho.gov/media/1117323/integrated‐report‐2012‐final‐entire.pdf.  
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III. Michigan 
 

    
 

 
 
 
Source: Michigan DEQ, “Appendix B ‐ Comprehensive List of Assessment Unit Designated Use 
Support,” at: http://www.michigan.gov/documents/deq/wrd‐swas‐2012IR‐appB1_370329_7.pdf. (Note: 
There are many more examples of 4c listings in the “Comprehensive List of Assessment Unit Designated 
Use Support.”) 
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Michigan (cont’d) 
  

 
 
 
Source: Michigan DEQ, “Appendix C ‐ Assessment Units Not Supporting Designated Uses (i.e. assessment 
units placed in Category 5)” [303(d) List], at: http://www.michigan.gov/documents/deq/wrd‐swas‐2012IR‐
appCdetail_370331_7.pdf. (Note: There are many more examples of flow alteration listings in this 303(d) 
List.) 
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IV. Montana 
 

 
Source: Montana Department of Environmental Quality, “Draft 2014 Water Quality Integrated Report,” 
App. A ‐ Impaired Waters, at: http://deq.mt.gov/WQInfo/CWAIC/Reports/IRs/2012/Appendix_A.pdf. 
(Note: There are many more examples of both 4c and 5 listings with the cause of low flow alterations in this 
Impaired Waters list.) 
 

          
 
Source: Montana Department of Environmental Quality, “Draft 2014 Water Quality Integrated Report,” 
Table 4‐3, at: http://deq.mt.gov/WQInfo/CWAIC/Reports/IRs/2012/Final2012IR.pdf. 
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V. New Mexico 
 

Integrated List 

 
 
Source: New Mexico Environment Department Surface Water Quality Bureau, “2012 – 2014 State of New 
Mexico Clean Water Act §303(d)/§305(b) Integrated Report, App. A, List of Assessed Surface Waters, US 
EPA—Approved (May 8, 20122),” at: http://www.nmenv.state.nm.us/swqb/303d‐305b/2012‐
2014/AppendixA‐USEPA‐Approved303dList.pdf. (Note: Here, there is both an “Integrated List” and a 303(d) 
List for Category 5. There are many more examples of 4c listings in this Integrated List.) 
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VI. Ohio 
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Source: Ohio Environmental Protection Agency, Ohio Integrated Water Quality Monitoring and Assessment 
Report, "L4: Section 303(d) List of Prioritized Impaired Waters (Category 5)," at: 
http://www.epa.ohio.gov/portals/35/tmdl/2012IntReport/IR12SectionL4final.pdf and 
http://www.epa.ohio.gov/dsw/tmdl/OhioIntegratedReport.aspx#123199061‐report (for all integrated 
report documents).  
(Note: There are many more examples of 4c listings in this 303(d) List.) 
 

 
 
 
Source: Ohio 2012 Integrated Report, “Evaluating Beneficial Use:  Aquatic Life; 
at:http://www.epa.ohio.gov/portals/35/tmdl/2012IntReport/IR12SectionGfinal.pdf (can actually track 
impairment causes accurately if list for them – example for aquatic life impairments) 
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"Water Quality Assessment Units - 2014 Integrated Report (Map Portal),” Ohio (Cont’d) 
 

 
 
Source: Table provided via electronic mail by Tinka J. Mount (trinka.mount@epa.ohio.gov), Ohio EPA, 
Division of Surface Water, Re: Ohio 2014 Integrated Report (Sept. 9, 2014), data available at: 
http://wwwapp.epa.ohio.gov/gis/mapportal/IR2014.html. 
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VII. Tennessee 
Section 303(d) List, pp. 17, 92, 127 

 

 

 
Source: Tennessee Department of Environmental and Conservation, "Year 2012 303(d) List" (Jan. 2014), at: 
www.tn.gov/environment/water/docs/wpc/2012‐final‐303d‐list.pdf (numerous other examples exist). 
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VIII. Vermont 

 
Source: “Condition of Vermont Waters ‐ 2014 Priority Waters List [Draft]" at: 
www.vtwaterquality.org/mapp/htm/mp_assessment.htm#mapp303d. 
(Note: In addition to the “Integrated List,” the 2014 Priority Waters List also includes separate sections for 
categories of impairment.) 
 

 
Source: Vermont Department of Environmental Conservation ‐ Watershed Management Division, “State of 
Vermont 2012 List of Priority Surface Waters,” at: 
http://www.watershedmanagement.vt.gov/mapp/docs/mp_2012_priority_waters_lists.pdf.  
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IX. Washington 
    

          

          
 
Source: Washington State Department of Ecology, “Water Quality Assessment for Washington ‐ 
303(d)/305(b) Integrated Report Viewer,” at: apps.ecy.wa.gov/wats/Default.aspx.  
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Source: Washington State Department of Ecology, “Water Quality Assessment for Washington,” at: 
https://fortress.wa.gov/ecy/wqamapviewer/default.aspx?res=1920x1200. 
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X. Wyoming 
 

     

 
 
Source: Wyoming Department of Environmental Quality, "2012 Integrated 305(b) and 303(d) Report," at: 
http://deq.state.wy.us/wqd/watershed/Program%20Documents/5.%20Water%20Quality%20Assessments
%20&%20Integrated%20Report/Guidance/WY2012IR.pdf.  (Note: There are more examples of 4c listings for 
flow alterations in the 2012 Integrated Reports’ list of Category 4 Surface Waters.) 
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From: Martorano, Nicholas@Waterboards
To: Abriol, Kevin@Waterboards; Agulto, Eudeline@Waterboards; Bingen, Evan@Waterboards; Booth,

Richard@Waterboards; Bucknam, Stephanie@Waterboards; Carter, Katharine@Waterboards; Costa,
Francisco@Waterboards; Cox, Joanne@Waterboards; Davis, Gene@Waterboards; Feger, Naomi@Waterboards;
Fiore-Wagner, Mary@Waterboards; Fitzgerald, Rebecca@Waterboards; Flemming, Terrence@EPA; Gillespie,
Stacy@Waterboards; Gorham, Cynthia@Waterboards; Guiliano, Dave@EPA; Hamilton, Mary@Waterboards;
Holmes, Lisa@Waterboards; Honma, Lisa@Waterboards; Lichten, Keith@Waterboards; Lim, Jeong-
Hee@Waterboards; Lindsey, Otome@Waterboards; Loflen, Chad@Waterboards; Looker, Richard@Waterboards;
Maxfield, Jessie@Waterboards; McConnell, Sue@Waterboards; Moskal, Phil@Waterboards; Nagoda,
Carey@Waterboards; Nilson, Carly@Waterboards; Nye, LB@Waterboards; Pulver, Barry@Waterboards;
Rasmussen, Rik@Waterboards; Raub, Logan@Waterboards; Rice, William@Waterboards; Rose,
Chris@Waterboards; Saiz, Steve@Waterboards; Simi, Jay@Waterboards; Smythe, Hope@Waterboards;
Sussman, Daniel@Waterboards; Vasquez, Martice@Waterboards; Voong, Man@Waterboards; Wang,
Kangshi@Waterboards; Yu, Helen@Waterboards; Zhu, Jun@Waterboards; Pimental, Jaclyn@Waterboards

Subject: Flow Clarification
Date: Monday, July 22, 2013 11:22:41 AM
Attachments: Critically Impaired Waterways Proposed 2012 303(d) Listings.pdf

Hi All,
 
As I discussed at the Roundtable, Tom Howard did in fact reverse his decision and decided
that the State would now list for flow alterations for those waterbodies identified by Earth
Law Center (see attached).   LOE development will need to be done at the Regional Board
level, we at the State Board don’t know enough about the waterbodies to make an LOE for
flow alterations and feel that this is best done by the Regions.  This falls in line with the
overall policy that State Board will only be assessing SWAMP data that can be ran through
eLEP.
 
LOEs would likely be mostly narrative and have no samples and no exceedances unless there
are specific numeric targets for flow in place.  You will likely use your Basin Plan as the
criteria/objective and assess for Aquatic Life Beneficial uses like COLD or WARM or RARE
or SPAWN.  And then add a narrative about the data submitted in the Data Used to Assess
Water Quality field.
 
Listings would be made under category 4C for impaired by pollution not a pollutant, and be
based on staff’s professional judgment as well as the evidence submitted by the data.
 
Hope this helps.
 
Nick Martorano
Senior Environmental Scientist, Unit Chief
Surface Water Quality Assessment Unit,
State Water Resources Control Board
nmartorano@waterboards.ca.gov
Office - 916-341-5290
Fax – 916-341-5550
 
 
“Confidentiality Notice: This e-mail message, including any attachments, is
for the sole use of the intended recipient or recipients and may contain
confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply e-mail and destroy all copies



of the original message.”
 

From: Martorano, Nicholas@Waterboards 
Sent: Monday, July 22, 2013 9:18 AM
To: Abriol, Kevin@Waterboards; Agulto, Eudeline@Waterboards; Bingen, Evan@Waterboards; Booth,
Richard@Waterboards; Bucknam, Stephanie@Waterboards; Carter, Katharine@Waterboards; Costa,
Francisco@Waterboards; Cox, Joanne@Waterboards; Davis, Gene@Waterboards; Feger,
Naomi@Waterboards; Fiore-Wagner, Mary@Waterboards; Fitzgerald, Rebecca@Waterboards; Flemming,
Terrence@EPA; Gillespie, Stacy@Waterboards; Gorham, Cynthia@Waterboards; Guiliano, Dave@EPA;
Hamilton, Mary@Waterboards; Holmes, Lisa@Waterboards; Honma, Lisa@Waterboards; Lichten,
Keith@Waterboards; Lim, Jeong-Hee@Waterboards; Lindsey, Otome@Waterboards; Loflen,
Chad@Waterboards; Looker, Richard@Waterboards; Maxfield, Jessie@Waterboards; McConnell,
Sue@Waterboards; Moskal, Phil@Waterboards; Nagoda, Carey@Waterboards; Nilson,
Carly@Waterboards; Nye, LB@Waterboards; Pulver, Barry@Waterboards; Rasmussen,
Rik@Waterboards; Raub, Logan@Waterboards; Rice, William@Waterboards; Rose, Chris@Waterboards;
Saiz, Steve@Waterboards; Simi, Jay@Waterboards; Smythe, Hope@Waterboards; Sussman,
Daniel@Waterboards; Vasquez, Martice@Waterboards; Voong, Man@Waterboards; Wang,
Kangshi@Waterboards; Yu, Helen@Waterboards; Zhu, Jun@Waterboards; Pimental,
Jaclyn@Waterboards
Subject: Flow LOE example
Importance: High
 
Hello Again,
 
Attached is an example LOE/decision document that was developed by Earth Law Center to serve as
an example when making flow decisions.  While it doesn’t fit our current format per se it does offer
good information for use in the “Data Used to Assess Water Quality” section of the LOE as well as
narratives to add to the “Decisions Relationships” section of the decision fact sheets.  There will be
another example which I will send out when I receive it.
 
Nick Martorano
Senior Environmental Scientist, Unit Chief
Surface Water Quality Assessment Unit,
State Water Resources Control Board
nmartorano@waterboards.ca.gov
Office - 916-341-5290
Fax – 916-341-5550
 
 
“Confidentiality Notice: This e-mail message, including any attachments, is
for the sole use of the intended recipient or recipients and may contain
confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply e-mail and destroy all copies
of the original message.”
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From: Riddle, Diane@Waterboards
To: vendlinski.tim@epa.gov
Cc: Kemmerer, John; Grober, Les@Waterboards
Subject: RE: Agenda for Friday"s SWRCB-EPA Coordination Meeting
Date: Wednesday, January 07, 2015 4:00:52 PM

Hi Tim,
Happy New Year to you as well.  I will not be at the EPA meeting on Friday because I have a BDCP
meeting at the same time.  Les will be attending the meeting instead so I’m ccing him.
 
Regarding the X2 trigger, the board is not independently considering any changes at this time.  The
drought contingency plan due on Jan 15 may propose changes and we may get a petition to follow,
but we’ll have to see what we get and the justification before determining what we may want to do. 
You can share any initial concerns you have with Les and Tom now though.  Les is the State Board
rep on the Real Time Drought Ops Team so is probably the best contact on that issue anyway.
                                                                                               
Regarding the 303(d) policy changes, I don’t initially seen anything in the summary (I didn’t review
the actual changes) that would affect our process.  Is there something in particular you have in mind
that we should think about?
 
Regarding the BDCP issues, I think they are fine to discuss at the meeting if you would like.  Les and
Tom are aware of the issues and can comment as appropriate.   
 
Thanks for the heads up on the issues.
 
Diane
 

From: Vendlinski, Tim [mailto:vendlinski.tim@epa.gov] 
Sent: Wednesday, January 07, 2015 2:50 PM
To: Riddle, Diane@Waterboards
Cc: Kemmerer, John
Subject: FW: Agenda for Friday's SWRCB-EPA Coordination Meeting
 
Hi Diane:
Happy New Year!
We look forward to seeing you Friday.
 
I’m just writing to coordinate our conversation during the “Bay Delta Update”.
You always provide such a nice overview of the Bay Delta WQCP process, so we look forward to your
first overview of 2015.
We’d also like your perspective on “drought operations planning” and how it might affect the State’s

handling of the FEB 1st trigger for the X2 salinity/flow objectives.
Finally, if you think the proposed revisions to the 303(d) policy that will be heard by the Board on
FEB 3rd will have any relevance to the Bay Delta proceedings, we’d appreciate your insights.
http://www.waterboards.ca.gov/board info/calendar/index.shtml#jan15
I think you’re well aware of our interest toward listing selected streams for “flow impairments” (at
least under 305(b)) where lines of evidence are strong.



 
For my part, I’d like to flag for the whole group the same observations I shared with you about BDCP
when we saw each other at the IEP meeting last December.
Specifically, our intensive technical meetings with DWR and ICF (along with other agencies and
consultants) have left us with the impression that BDCP will deliver to DWR and USBR (and the
water contractors) substantially increased security for water diversion and conveyance
infrastructure, but will only maintain water quality at current conditions (impaired) and slow the rate
of decline for resident and migratory fishes (rather than contributing to their recovery).
Strictly speaking, this may well be a permittable project under CWA and ESA, but it seems to be a far

cry from the “co-equal goals” and the “Conservation Strategy”1 that were promised earlier.
 
DWR (Cassandra) has been adamant that it’s not their (DWR and USBR) responsibility to improve
water quality in the Delta nor reduce selenium inputs from the SJR basin. We don’t agree because
we think the largest public/private investment in Delta history should “move the needle” toward
improved WQ conditions. Furthermore, the selenium inputs into the SJR and South Delta have been
brought to us by DWR and USBR because they provided the irrigation water to open the westside of
the SJV to large-scale agriculture.
 
With DWR and USBR side-stepping their role in, and responsibility for, WQ impairments, they
effectively isolate the State Water Board as a regulatory agency without interagency without allies
and partners.
That will only make the already troublesome Bay Delta WQCP proceedings that much more difficult.
Maybe all the State agencies and the Governor’s Office favors this approach, but I do think its high
time that the stakeholders are above board and transparent about the direction we’re all going.
 
Please let me know if you’re O.K. with proceeding with these talking points, or whether you have
alternate preferences.
Best Regards, Tim
 
1 http://deltacouncil.ca.gov/
“’Coequal goals' means the two goals of providing a more reliable water supply for California and
protecting, restoring, and enhancing the Delta ecosystem…”
http://www.yolowra.org/library/WRA%20Presentation%204-13-09%20-
%20Karla%20Nemeth%20BDCP.pdf
“Identifies specific actions…including species recovery …”
 
 
><((((º>·´¯`·.¸¸..><((((º>·´¯`·.¸¸..><((((º>
Tim Vendlinski
Senior Policy Advisor;
Bay Delta Program Manager
EPA Region 9
75 Hawthorne Street (WTR-1)
San Francisco, CA 94105-3901
 



(415) 972-3469 desk
><((((º>·´¯`·.¸¸..><((((º>·´¯`·.¸¸..><((((º>
 

From: Kemmerer, John 
Sent: Monday, January 05, 2015 4:41 PM
To: Whitney, Vicky@Waterboards; thoward@waterboards.ca.gov; jsbishop@waterboards.ca.gov;
bevoy@waterboards.ca.gov; 'dpolhemus@waterboards.ca.gov'; Crader, Phillip@Waterboards;
'naquino@waterboards.ca.gov'; 'SFredericksen@waterboards.ca.gov'; 'Diane Riddle';
james.maughan@waterboards.ca.gov; 'Caren Trgovcich'; john.russell@waterboards.ca.gov;
liz.haven@waterboards.ca.gov; cindy.forbes@waterboards.ca.gov; Borowiec, Elizabeth; Diamond,
Jane; Smith, DavidW; Hashimoto, Janet; Brush, Jason; Ziegler, Sam; Yin, Christina; Eberhardt, Doug;
Fleming, Terrence; Guiliano, Dave; Mitchell, Matthew; Licata, Juanita; Greenberg, Ken; Wampler,
David; Vendlinski, Tim; Li, Corine; Woo, Nancy; Sablad, Elizabeth; Keydel, Susan; Montgomery,
Michael; Chew, Sandra; Albright, David; Sablad, Elizabeth; Marr, Suzanne; AMARIS, JOSH; Gomberg,
Max@Waterboards; Byous, Eric; Ely, Charlotte; TROMBADORE, CLAIRE; Rodriguez, Roberto; Chen,
Christopher; Garcia-Bakarich, Luis; Johnson, Kathleen
Subject: Agenda for Friday's SWRCB-EPA Coordination Meeting
 
Hi Everyone – Here’s the agenda for Friday’s meeting in Sacramento.
 
SWRCB-EPA Coordination Meeting
Friday, January 9, 2015
930 – Noon
 
SWRCB, 1001 I Street, Sacramento
Room 2510
 
Telephone Conference line:
Dial-In Number: (866) 299-3188
Conference Code: 4159725623
 
 
AGENDA
 

930  – 950                    Bay Delta Update
 

950  – 1000                  106 Grant Update, including status of new in-kind service contracts
 

1000 – 1010                ULO Update (see attachment)
 

1010– 1025                Non Point Source Management Plan
 

1025 – 1040               State Policies/Permits
 
1040 – 1050               Proposed Revised Listing Policy
 



1050- 1100                 Plans for EPA’s February Stormwater Financing Workshops
 
1100 – 1110                Workshop on use of AWWA Water Loss Control Software

 
1110– 1120                Prop 1 Update (including integration w/ SRF)

 

1120 – 1135               Otay County Water District’s international desalinated water
supply

 

1135 – 1150               Coordination on small drinking water system arsenic
compliance

 
1150 – Noon              Wrap-up
 
 

 
John Kemmerer, Associate Director
Water Division
U.S. EPA Region 9
600 Wilshire Boulevard, Suite 1460
Los Angeles, CA 90017
kemmerer.john@epa.gov
213-244-1832 (phone)
213-244-1850 (fax)
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INFORMATION CONCERNING 2016 CLEAN WATER ACT SECTIONS 303(d), 305(b), 
AND 314 INTEGRATED REPORTING AND LISTING DECISIONS 

 
The information provided in this document is intended to assist States and Regions as they 
prepare and review the 2016 Integrated Reports (IR), in accordance with Clean Water Act 
(CWA) Sections 303(d), 305(b), and 314. This memorandum focuses on the following topics: 1) 
implementation of the CWA 303(d) Program Vision; 2) revisiting potential approaches for the 
identification of nutrient-impaired waters based on narrative nutrient water quality criteria and 
direct evidence of failure to support designated uses; 3) implementing the Water Quality 
Framework, including the Assessment and Total Maximum Daily Load (TMDL) Tracking and 
Implementation System (ATTAINS) redesign and reporting of statewide statistical survey data; 
4) providing information about the update to the data in the variable portion of the Fiscal Year 
2017 Clean Water Act Section 106 grant allocation formula; and 5) clarifying how to assess and 
assign waters to Category 4C.   
 
1. Implementation of the Clean Water Act 303(d) Program Vision 

 
In December 2013, EPA announced a new framework for implementing the CWA Section 
303(d) Program—A Long-Term Vision for Assessment, Restoration, and Protection under the 
Clean Water Act Section 303(d) Program.1 Sharing a belief that the time was ripe to improve 
implementation of the CWA 303(d) Program, State and EPA program managers began a 
collaborative process in August 2011 to develop a new framework for managing program 
responsibilities, which is now articulated in the Vision and supported by the Association of 
Clean Water Administrators. 
 
The Vision, as supplemented by today’s additional information, is not a rule or regulation. It 
does not impose any binding legal requirements on EPA, the States, or other stakeholders, and it 
does not alter CWA 303(d) regulatory obligations to identify impaired or threatened waters and 
develop TMDLs for such waters. The Vision does, however, encourage States to develop tailored 
strategies to implement their CWA 303(d) Program responsibilities in the context of their overall 
water quality goals and individual State priorities.   
 
Recognizing each State is unique, EPA expects that States will vary in the extent to which and    
how they implement the goals of the Vision, depending on particular circumstances and water 
quality goals of the State. To support State and EPA discussions on re-orienting CWA 303(d) 
Program responsibilities consistent with the Vision, EPA is providing additional information for 
States to consider when implementing the Prioritization, Engagement, and Alternative Goals.  
EPA and States jointly identified these topics as warranting further clarification to promote 
timely implementation of the Vision and submittal and review of States’ 2016 Integrated 
Reports. EPA anticipates working closely with the States on these issues as States move forward 
with developing their Integrated Reports.  
 
                                                            
1 http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/upload/vision_303d_program_dec_2013.pdf. See also 
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/upload/memo.pdf, and “Question and Answers” at 
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/upload/acwa_qa.pdf.  
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Prioritization Goal 
 
Long-term Prioritization from 2016 to 2022 
 
Consistent with the Vision, EPA expects each State to identify by 2016 their long-term CWA 
303(d) Program priorities through Fiscal Year (FY) 2022 in the context of the State’s broader 
overall water quality goals. The Vision contemplates that this long-term prioritization process 
will be focused on identifying watersheds or individual waters for priority restoration and 
protection activities, taking into consideration how CWA 303(d)-related activities could 
collectively help achieve a State’s broader overall water quality goals. The State CWA 303(d) 
prioritization provides a framework to focus the location and timing of the development of 
TMDLs, and alternative restoration and protection plans, in relation to other planning and 
implementation activities that may already exist in the priority watersheds or waters. As such, the 
State prioritization is a foundation to guide how the State implements CWA 303(d) program 
responsibilities and requirements, which remain unchanged. States have flexibility in how they 
define their priorities and may use a variety of ways to describe these priorities, which include:  
 

x by geographic units: assessment units, watersheds, ecoregions, or basins;  
x by pollutants; or,  
x by designated uses. 
 

Regardless of the way a State defines its priorities, the priorities should be articulated in a 
manner that allows them to be linked to specific assessment units.    
 
Setting long-term CWA 303(d) priorities from FY 2016 to FY 2022 will afford States an 
opportunity to strategically focus their efforts and demonstrate progress over time in achieving 
environmental results. As such, the long-term priorities are not expected to substantially change 
from FY 2016 to FY 2022. However, EPA recognizes that some adjustments may need to be 
made due to unforeseen circumstances or planning processes.2 In addition, although the new 
Vision calls for States to identify their priorities through FY 2022, some States may choose to 
establish a framework that allows them to identify priorities beyond FY 2022.   

 
Additionally, CWA 303(d) prioritization affords the State an opportunity to integrate CWA 
303(d) Program priorities with other water quality programs to achieve its overall water quality 

                                                            
2 As part of reporting progress in implementing the CWA 303d Program Vision, EPA and States developed new 
performance measures WQ-27 and WQ-28. See WQ-27 and WQ-28 (available at 
http://water.epa.gov/resource_performance/planning/FY-2015-National-Water-Program-Guidance.cfm). The 
associated computational guidance documents (currently in draft) for these measures reflect how to incorporate 
changes in State priorities between 2016 and 2022.  In 2015 or 2016, States are expected to identify their priority 
areas, for which a baseline and 2022 target for TMDLs or alternative restoration approaches for impaired waters, or 
protection approaches for unimpaired waters, will be established for the purposes of the WQ-27 program measure. 
States are encouraged to keep changes to their priority areas to a minimum to track progress toward the 2022 target.   
However, if a State changes its priority areas before 2022, the measure WQ-27’s baseline and 2022 targets would 
need to be updated to reflect these changes. Before changing their priority areas, States are encouraged to instead 
first consider reporting activities outside of priority areas in the complementary metric of WQ-28.    
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goals. These include State water quality standards (WQS), monitoring, CWA 319, NPDES, 
source water protection and conservation programs, among others.  As noted in the Vision: 
 

The CWA 303(d) Program provides an integrating function because it translates state 
water quality standards into pollution reduction targets for the point source permitting 
and nonpoint sources management programs as well as other programs outside the CWA. 
Linking the CWA 303(d) Program priorities with those of other programs can aid in 
strategically focusing limited State resources to address priority waters through water 
quality assessments, TMDL or alternative approaches, water quality protection strategies, 
implementation actions and follow-up monitoring. Establishing CWA 303(d) Program 
priorities will lead to more efficient and effective program management, yielding faster 
progress toward water quality improvement and protection. 

  
Having CWA 303(d) Program priorities informed by data and information from other relevant 
programs would help achieve and demonstrate environmental results over time. For example, 
integration with water quality monitoring programs could lay the groundwork for gathering the 
needed data to assess baseline conditions in priority waters, to develop TMDLs or other 
restoration/protection plans, or to determine progress in restoring or protecting priority 
waters. Integration with other programs could also inform the selection of the approaches that 
afford the best opportunity to restore or protect water quality, as well as facilitate the 
implementation of the pollutant reduction or protection goals of the selected approaches.  
 
Appendix A provides some factors States are encouraged to consider when setting long-term 
priorities under the CWA 303(d) Program. Recognizing that there is flexibility in how CWA 
303(d) Program responsibilities are implemented consistent with existing statutory and 
regulatory authorities, EPA will work closely with States as they identify their long-term 
priorities that reflect a meaningful plan or roadmap on how best to meet their on-going CWA 
303(d) Program requirements.    
 
Consistent with the new Vision, the Integrated Report submitted by States for the 2016 
Integrated Reporting cycle should include, or reference, the State’s long-term priorities for the 
CWA 303(d) program from FY 2016 to FY 2022 and the associated rationale used to set these 
long-term priorities. The rationale should explain how the State arrived at the long-term 
priorities; and, to the extent feasible, it should discuss where the State plans to develop future 
TMDLs, alternative restoration approaches, or protection plans and the extent to which they 
already exist in priority watersheds or waters. States with priorities extending beyond FY 2022 
are encouraged to also include, or reference, such information.   
 
Although State’s long-term priorities should be included, or referenced, in the 2016 Integrated 
Report, EPA’s decision on the State’s CWA 303(d) list will not include action on the State’s 
long-term priorities identified under the Vision.   
 
Importance of Engaging the Public in the State’s Long-term Prioritization Process  
 
Consistent with the Vision’s Engagement Goal, States are encouraged to engage their general 
public and stakeholders in the establishment of CWA 303(d)-related priorities. EPA also 
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encourages States to articulate as part of its rationale supporting the prioritization, how input 
from the public was considered and addressed.   
 
EPA recognizes that States have used, and will continue to use, different methods to engage the 
public. For example, depending on the timing of a State’s process for developing its 2016 
Integrated Report, some States may choose to use the Integrated Report public notice process as 
a means to engage the public on establishing CWA 303(d) priorities. Other States may choose to 
engage the public on their CWA 303(d) priorities through a process separate from the Integrated 
Report. Whichever process to engage the public is used, EPA encourages States to conduct it in a 
manner such that States are prepared to report on EPA’s CWA 303(d) program measure in FY 
2016 and to include or reference CWA 303(d) priorities and associated rationale in the 2016 
Integrated Report due on April 1, 2016.  
 
Distinction between the Vision Long-term Priorities and the Required Priority Ranking of 
Listed Waters  
 
As noted above, EPA expects that the long-term priorities for the CWA 303(d) Program for FY 
2016 to FY 2022 and associated rationale would be included in the Integrated Report starting in 
2016. Thus, EPA expects States to include the following elements in the 2016 Integrated 
Reports:  

x the long-term priorities from FY 2016 to FY 2022 and the associated prioritization 
rationale (or references to such priorities and associated rationale); 

x priority ranking for all listed waters still requiring TMDLs (i.e., all 
waterbody/pollutant combinations on the CWA 303(d) list), taking into account the 
severity of the pollution and the uses to be made of such waters and including the 
identification of waters targeted for TMDL development within the next two years of 
the CWA 303(d) list (as required by 40 CFR §130.7(b)(4)). 

 
As illustrated below, EPA expects that the required priority ranking, including the two-year 
TMDL development schedule, is related to and likely to be consistent with the Vision long-term 
priorities from FY 2016 to FY 2022. For example, CWA 303(d) listed waters assigned a high 
priority ranking for TMDL development are likely to be included in the Vision long-term 
priorities. Additionally, where alternative restoration approaches are likely to be pursued for 
some CWA 303(d) listed waters identified as a long-term priority, those waters might be 
assigned a lower priority ranking for TMDL development in the near-term.  
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Alternatives Goal 
 
As emphasized in the Vision, the statutory and regulatory obligations to develop TMDLs for 
waters identified on States’ CWA 303(d) lists remain unchanged, and TMDLs will remain 
the most dominant program analytic and informational tool for addressing such waters. 
However, EPA recognizes that under certain circumstances there are alternative restoration 
approaches that may be more immediately beneficial or practicable to achieve water quality 
standards than pursuing the TMDL approach in the near future. An alternative restoration 
approach is a plan, or description of actions, with a schedule and milestones, pursued in the 
near-term that in their totality are expected to achieve water quality standards more rapidly.    
 
 
 
With the exception of impaired waters assigned to Category 4b3 and Category 4c,4 impaired 
waters for which a State pursues an alternative restoration approach to achieve WQS shall 

                                                            
3 For more information on Category 4b, see “Information Concerning 2008 Clean Water Act Sections 303(d), 
305(b), and 314 Integrated Reporting and Listing Decisions,” available at 
http://www.epa.gov/owow/tmdl/2008_ir_memorandum.html. 

Required Priority Ranking in CWA 
303(d) 

� Ranking of all listed waters (e.g., 
high, medium, low priorities) based 
on severity and use  

� Only focuses on ranking of waters 
for TMDL development, including a 
two-year TMDL development 
schedule  

� Waters ranked high for TMDL 
development are likely to be part of 
Vision priorities  

� Some waters ranked low for TMDL 
development may still be part of the 
Vision priorities for alternative 
restoration approaches 

� Required by regulation biennially - 
40 CFR 130.7(b)(4) 

Long-term Priorities Consistent with 
the Vision 

� Will not likely include all listed 
waters 
 

� Includes high priorities for TMDL 
development; and, may also include 
alternative restoration or protection 
approaches 
 

� Would likely be a subset of the 
required priority ranking for TMDL 
development, if state priorities only 
focus on TMDL development 
  

� Not required, but the basis for 
program measure 
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remain on the CWA 303(d) list (i.e., Category 5) and still require TMDLs until water quality 
standards are attained. Taking into account the severity of the pollution and the uses of waters on 
the CWA 303(d) list, such waters might be assigned lower priority for TMDL development as 
alternatives expected to achieve water quality standards are pursued in the near term.   
 
Recognizing that the statutory and regulatory obligation to develop TMDLs remain for waters on 
the CWA 303(d) list, EPA expects that States will only pursue alternative restoration approaches 
expected to achieve WQS more rapidly than pursuing a TMDL approach in the near term. 
Therefore, States should consider how long waters have been on the CWA 303(d) list. In 
addition, States should periodically evaluate alternative restoration approaches to determine if 
such approaches are still expected to achieve WQS more rapidly than pursuing a TMDL 
approach.5 If not, States should re-evaluate whether a higher priority for TMDL development 
should be assigned.   
 
Description of an alternative restoration approach pursued for CWA 303(d) listed waters 
 
EPA and States will work together to determine which is the most effective tool to achieve water 
quality standards more rapidly—be it TMDL development or pursuing an alternative restoration 
approach in the near term6—for waters that remain on the CWA 303(d) list. EPA expects States 
to demonstrate how an alternative restoration approach is expected to achieve water quality 
standards more rapidly than pursuing a TMDL approach in the near term (and thereby, 
warranting lower priority for TMDL development for the listed water). To assist States in 
determining whether an alternative restoration approach is appropriate for a particular water, 
EPA recommends that States consider the following circumstances associated with the listed 
water:  
 

1) There are unique local circumstances (e.g., the type of pollutant or source or the 
nature of the receiving waterbody; presence of watershed groups or other parties 
interested in implementing the alternative restoration approach; available funding 
opportunities for the alternative restoration approach) that provide an opportunity to 
achieve water quality standards more rapidly.   

2) Initial review of the pollutant or cause of impairment shows that particular point or 
non-point sources are responsible for the impairment with clear mechanisms to 
address all sources (both point and nonpoint), as appropriate (e.g., CWA 319 nine-

                                                                                                                                                                                                
4 For more information on appropriate placement of waters impaired by pollution under Category 4c, see “Guidance 
for 2006 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d), 305(b) and 314 of the Clean 
Water Act,” available at http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/upload/2006irg-report.pdf.  For 
waters placed in category 4c, an appropriate plan to address the pollution impairment is needed for such waters to be 
counted under program measure WQ-27. See also Section 5 of this document, “Clarification on the assessment and 
assignment of waters to Category 4C.” 
5 As part of reporting progress under the CWA 303d Program performance measures WQ-27 and WQ-28, for EPA 
to continue reporting an alternative restoration approach under the measures, a State should demonstrate by 2022 
that such an approach is on track to achieving WQS more rapidly than pursuing a TMDL approach in the near-term, 
by showing steady and continuing improvements in water quality or adequate progress in implementing the plan.   
6 Throughout this document, alternative restoration approach or alternative approach means a plan, or description, of 
actions pursued in the near-term that in their totality are expected to attain water quality standards more rapidly than 
pursing the TMDL approach in the near term. 
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element watershed-based plans or other restoration plans; source water protection 
plans; setting new limits when permit is re-issued, which alone or in combination 
with other actions, is expected to achieve WQS in the listed water, among others).  

3) Presence of stakeholder and public support for the alternative restoration approach, 
which is important for achieving timely progress in implementing the alternative, and 
thus achieving WQS more rapidly than pursuing a TMDL approach in the near term.   

 
When a State decides to pursue an alternative restoration approach for impaired waters, EPA 
requests that the State provide, or reference, in its Integrated Report a description7 of the 
approach to show how the alternative approach is expected to meet water quality standards and 
how it is more immediately beneficial or practicable than pursuing a TMDL approach in the near 
term, in achieving WQS. Such description will help facilitate stakeholder engagement and 
support.  It will also provide transparency to the public on why the State believes that the 
alternative restoration approach is expected to achieve WQS more rapidly than pursuing a 
TMDL approach, and why the affected listed water may warrant lower priority for TMDL 
development in the near term. In addition, the description will help facilitate State and EPA 
discussions on whether EPA will report the alternative restoration approach under the EPA CWA 
303(d) program measures.8   
 
To assist the States in demonstrating that the alternative approach is expected to meet water 
quality standards more rapidly than pursuing a TMDL approach in the near term, EPA offers 
some elements for a State to consider, as appropriate:  
 

x Identification of specific impaired water segments or waters addressed by the 
alternative restoration approach, and identification of all sources contributing to the 
impairment.  

x Analysis to support why the state believes that the implementation of the alternative 
restoration approach is expected to achieve water quality standards.  

x An Action Plan or Implementation Plan to document:  a) the actions to address all 
sources—both point and nonpoint sources, as appropriate—necessary to achieve 
WQS (this may include e.g., commitments to adjust permit limits when permits are 
re-issued or a list of nonpoint source conservation practices or BMPs to be 
implemented, as part of the alternative restoration approach); and, b) a schedule of 
actions designed to meet water quality standards with clear milestones and dates, 
which includes interim milestones and target dates with clear deliverables.9  

                                                            
7 A State may not need to develop a separate description of the alternative restoration approach for purposes of the 
CWA 303(d) program, if there is existing documentation that adequately describes such approach. A State may use 
such existing description, along with any supplemental information, to show how the alternative approach is 
expected to meet water quality standards, how it is more immediately beneficial or practicable in achieving WQS, 
than pursuing a TMDL approach in the near term, and to which waters the alternative restoration approach applies. 
8 See WQ-27 and WQ-28 at http://water.epa.gov/resource performance/planning/FY-2015-National-Water-
Program-Guidance.cfm 
9 As part of the adaptive management approach to addressing the impairment, EPA expects specific dates may be 
modified during implementation. The schedule will demonstrate how the planned actions will reduce the loadings 
from sources to achieve water quality standards. For instance, if BMPs are known, please include them in the 
description of the alternative restoration approach. 
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x Available funding opportunities to implement the alternative restoration plan. 
x Identification of all parties committed, and/or additional parties needed, to take 

actions that are expected to meet WQS.   
x An estimate or projection of the time when WQS will be met.10 
x Plans for effectiveness monitoring to:  a) demonstrate progress made toward 

achieving water quality standards following implementation; b) identify needed 
improvement for adaptive management as the project progresses, and, c) evaluate the 
success of actions and outcome.  

x Commitment to periodically evaluate the alternative restoration approach to 
determine if it is on track to achieve WQS more rapidly than pursuing a TMDL 
approach, and if the impaired water should be assigned a higher priority for TMDL 
development.   

 
The State’s description of its alternative restoration approach is likely to be case-specific. 
The degree to which the above elements are addressed in the description is likely to depend 
on State consideration of numerous circumstances, which include among others:  
 

a) severity of the pollution; 
b) uses of the impaired water; 
c) nature of the receiving waterbody; 
d) type of pollutants causing the impairment; 
e) relative mix of nonpoint and point source loadings; and/or 
f) nature of the sources of those loadings.   

 
In addition, the description of the alternative restoration approach and the waters to which it 
applies should be included during public review of the draft CWA 303(d) list or Integrated 
Report,11 so that the public has an opportunity to view the State’s alternative restoration 
approaches and the assigned priority ranking for TMDL development for such waters. 
Additionally, because the Integrated Report and its public comment process occur every two 
years, States are encouraged to engage the public on the use of specific alternative 
restoration approaches and their descriptions, as they are developed.   
 
 
 
 
 
Creation of a subcategory in Category 5 (i.e., 5-alternative) to report on alternative restoration 
approaches for CWA 303(d) listed waters 
 
As noted above, impaired waters for which a State develops and pursues an alternative 
restoration approach that is expected to address the impairment more rapidly than pursuing a 
TMDL approach in the near term, shall remain on the CWA 303(d) list (i.e., Category 5) and still 
                                                            
10 The estimate or projection may be modified due to new information or experience learned from initial actions. 
11 When a state develops an alternative restoration approach for a water identified as impaired after a 303(d) list has 
been approved, it is expected that the state will place this water on the next Integrated Reporting cycle 303(d) list .     
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require TMDLs until water quality standards are achieved. EPA is creating a subcategory under 
Category 5—namely subcategory 5-alternative—as an organizing tool to clearly articulate which 
listed waters have such alternative approaches. Creating subcategory 5-alternative provides 
transparency to allow the public to understand where and why a State is pursuing alternative 
restoration approaches. In addition, this subcategory will facilitate tracking alternative restoration 
approaches in these CWA 303(d) listed waters in priority areas. However, placing waters for 
which a State is pursuing an alternative restoration approach in subcategory 5-alternative is 
optional for States.   
 
Because waters for which alternative restoration approaches are pursued still remain on the 
CWA 303(d) list, EPA will not take action to approve or disapprove a State’s alternative 
restoration approach under CWA 303(d). Therefore, as long as such waters with alternative 
restoration plans remain on the CWA 303(d) list, EPA’s review of the list would not be affected 
or delayed by whether development of a TMDL or an alternative restoration plan is pursued.   
 
EPA encourages States to work closely with EPA Regions when States decide to pursue and 
develop alternative restoration approaches. EPA will take into account a State’s description of its 
alternative restoration approach to determine whether EPA believes it is appropriate for such 
waters to be in subcategory 5-alternative and whether to report such approaches under the EPA 
CWA 303(d) program measures. EPA does not expect that all of the activities or controls to 
carry out an alternative restoration approach must be fully implemented, or that water quality 
standards must have been achieved, before the alternative restoration approach can be reported as 
a plan under the CWA 303(d) program Measures. The restoration approach does need to clearly 
demonstrate how WQS will be achieved for EPA to report it under EPA CWA 303(d) program 
measures.  
 
Distinction between Subcategory 5-alternative and Category 4b  
 
Sub-category 5-alternative  

1) This includes impaired waters on the CWA 303(d) list (i.e., Category 5 waters) for 
which a State has developed an alternative restoration approach to meet water quality 
standards. 

2) These impaired waters shall remain on the CWA 303(d) list until water quality 
standards are achieved or a TMDL is developed. (See Figure 1.) Taking into account 
the severity of the pollution and uses, such waters might be assigned lower priority 
for TMDL development as alternative restoration approaches expected to meet water 
quality standards are pursued in the near term. 

3) For these impaired waters, the State has decided not to pursue a demonstration that 
“other pollution control requirements” required are stringent enough to implement 
any water quality standard consistent with 40 CFR 130.7(b)(1)(iii). 

4) As long as such waters remain on the CWA 303(d) list, EPA’s review of the list 
would not be affected or delayed by whether a TMDL or an alternative restoration 
plan is pursued.   

5) EPA will consider the adequacy of the State’s description of the alternative 
restoration approach in determining whether to report such an approach under the 
EPA CWA 303(d) program measures.   
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Category 4b 
1) As noted in the “Information Concerning 2008 Clean Water Act Sections 303(d), 

305(b), and 314 Integrated Reporting and Listing Decisions,”12 Category 4b includes 
impaired waters for which a State has provided sufficient demonstration that there are 
other pollution control requirements sufficiently stringent to achieve applicable water 
quality standards within a reasonable period of time.   

2) These impaired waters are not included in the State’s CWA 303(d) list consistent with 
130.7(b)(1)(iii) (Category 5). (See Figure 1) 

3) EPA reviews and approves the exclusion of such waters from Category 5 consistent 
with CWA requirements. 
 
 
 
 
 
 
  

                                                            
12 For more information on Category 4b, see “Information Concerning 2008 Clean Water Act Sections 303(d), 
305(b), and 314 Integrated Reporting and Listing Decisions,” available at 
http://www.epa.gov/owow/tmdl/2008 ir memorandum.html. 
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Figure 1: This figure identifies the category in which an impaired water will be placed when: 1) a TMDL is still 
needed; 2) a TMDL or Category 4b demonstration has been developed, or the impairment is due to pollution 
and not a pollutant; or, 3) it is now attaining water quality standards for assessed designated uses. 

 
2. Continue identifying waters impacted by nutrients  for the Section 303(d) list for States 

without numeric nutrient water quality criteria 
 
Addressing nutrient pollution in our nation’s waters continues to be one of EPA’s top priorities. 
In a March 2011 memorandum to the states, tribes and territories, EPA articulated the need for 
action by stating, “States, EPA and stakeholders, working in partnership, must make greater 
progress in accelerating the reduction of nitrogen and phosphorus loadings to our nation’s 
waters.” EPA commends the progress made since 2011; however, additional actions are needed 
nationwide, including efforts to identify nutrient-impaired waters in the absence of numeric 
nutrient criteria.   
 
Identifying nutrient-impaired waters is an important step in a State’s process to prioritize and 
accelerate nutrient reduction efforts. The CWA and EPA’s implementing regulations require 
States to identify water-quality limited segments still requiring TMDLs where pollution controls 
are not stringent enough to meet any applicable water quality standard. Applicable water quality 
standards include designated use, water quality criteria (numeric and narrative), and 
antidegradation requirements.     
  

Listed Impaired or 
Threatened Waters
(CWA 303(d) List)                

‐ Category 5: 
Impaired or 
threatened without a 
TMDL completed

‐ Category 5‐
alternative (5‐alt): 
Impaired without a 
TMDL completed but 
assigned a low 
priority for TMDL 
development because 
an alternative 
restoration approach 
is being pursued 

Not Listed but Still 
Impaired Waters

‐ Category 4a: 
Impaired with an 
approved TMDL 
‐ Category 4b:  
Impaired without 
TMDL, and with 
appropriate 4b plan
‐ Category 4c: 
Impaired due to 
pollution

Unimpaired or Restored 
Waters

(i.e, meets water quality 
standards)

‐ Category 1: Meets 
all designated uses

‐ Category 2: Meets 
some designated uses
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To assist States with identifying nutrient-impaired waters, in the 2014 Integrated Reporting 
Guidance (IRG),13 EPA provided a number of examples of approaches that can be used for 
assessing whether waters are attaining nutrient-related narrative criteria and/or supporting 
designated uses. Collectively, the examples address a number of different designated uses, are 
based on causal and nutrient response parameters, and rely on various types of assessment 
information such as the evaluation of water column data against nutrient targets, and visual 
observations, field surveys, stressor identification analysis, biological information, and public 
feedback and comments. The 2014 IRG also provided recommendations to facilitate stakeholder 
input and EPA review of States’ Section 303(d) lists, such as States describing in their 
assessment methods applicable data quantity, quality, and representativeness expectations for 
making water quality attainment determinations. 
  
EPA continues to expect States to evaluate the status of their waters with respect to nutrient-
related impairments and to add to their Section 303(d) list waters failing to meet any applicable 
water quality standard. For those States that have developed nutrient-related assessment 
methodologies, EPA encourages States to continually refine their nutrient-related assessment 
methodologies and to share them with neighboring States to collaboratively bolster nutrient 
assessment programs, as needed. For States without nutrient-related assessment methodologies, 
there is still a requirement to assemble and evaluate all existing and readily available water 
quality-related data and information against all applicable WQS to develop the Section 303(d) 
list. The examples in the 2014 IRG illustrate the flexibility States have to develop nutrient-
related assessment methodologies for applicable water quality standards even before the 
adoption of numeric nutrient criteria. 
 
3. Implementation of the Water Quality Framework: Assessment and Total Maximum Daily 

Load (TMDL) Tracking and Implementation System (ATTAINS) 
 
A. Water Quality Framework 
 
In 2014, EPA introduced the Water Quality Framework, which is a new way of integrating 
EPA’s data and information systems (e.g., STORET/WQX, ATTAINS, NHDPlus, GRTS)14 to 
more fully support water quality managers. The Framework will streamline water quality 
assessment and reporting while providing a more complete picture of the nation’s water quality.  
Benefits of this approach include:  

x Reduces State burden by streamlining the Clean Water Act assessment and reporting 
process; 

x Provides the means to tell the 'whole' story from monitoring to assessment to restoration; 
x Links the broader context of national and statewide statistical surveys to the localized 

assessment decisions; 

                                                            
13 Information Concerning 2014 Clean Water Act Sections 303(d), 305(b) and 314 Integrated Reporting and Listing 
Decisions available at http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/2014-memo.cfm. 
14 STOrage and RETrieval Data Warehouse (STORET)/Water Quality Exchange (WQX); Assessment TMDL 
Tracking and Implementation System (ATTAINS); National Hydrography Dataset Plus (NHDPlus), Grants 
Reporting and Tracking System (GRTS) 
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x Provides better measurement and reporting of water quality improvement;  
x Provides more transparency in reporting water quality actions and supporting water 

quality decision making;  
x Allows for tools that can be used to identify relevant monitoring data for water quality 

assessments;  
x Supports State development of tools to automate the screening of monitoring data against 

water quality standards; and  
x Connects data, decisions, and actions geospatially. 

As discussed in the 2012 IR Memo,15 IR data include State water quality assessment decisions, 
attribute data, and the geospatial data representing the geographic locations of those assessed 
waters, as well as the results of statewide statistical surveys. This information is needed in order 
for EPA and the public to better understand the status of the nation’s waters. EPA’s ATTAINS 
database16 is the repository for State IR attribute data, and the Reach Address Database17 
contains State IR geospatial data. EPA compiles State-submitted IR data to develop and publish 
the National Water Quality Inventory Report to Congress (CWA Section 305(b) Report), 
determine States’ variable portion of the Section 106 grant allocation formula, inform water 
quality decisions, and to conduct national analyses with various stakeholders to help restore the 
nation’s waters.       

 
B. Water Quality Framework: ATTAINS Redesign 
 
As discussed in the 2012 IR Memo,18 IR data include State water quality assessment decisions, 
attribute data, and the geospatial data representing the geographic locations of those assessed 
waters. This information is needed in order for EPA and the public to better understand the status 
of the nation’s waters. EPA’s ATTAINS database19 is the repository for State IR attribute data, 
and the Reach Address Database20 contains State IR geospatial data. EPA compiles State-
submitted IR data to develop and publish the National Water Quality Inventory Report to 
Congress (CWA Section 305(b) Report), determine States’ variable portion of the Section 106 
grant allocation formula, inform water quality decisions, and to conduct national analyses with 
various stakeholders to help restore the nation’s waters.       
 
Under the Water Quality Framework, ATTAINS will be the first system to undergo changes. 
One of the overarching goals of this effort is for States and EPA to improve the timeliness of the 
Integrated Report submittals, as well as improve the timeliness for the review and approval or 
disapproval of the 303(d) list included in the Integrated Report. EPA recognizes that State 

                                                            
15 Information Concerning 2012 Clean Water Act Sections 303(d), 305(b) and 314 Integrated Reporting and Listing 
Decisions available at http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/ir_memo_2012.cfm 
16 Assessment and Total Maximum Daily Load (TMDL) Tracking and Implementation System (ATTAINS) 
available at http://www.epa.gov/waters/ir 
17 Geospatial Data Downloads available at http://www.epa.gov/waters/data/downloads.html 
18 Information Concerning 2012 Clean Water Act Sections 303(d), 305(b) and 314 Integrated Reporting and Listing 
Decisions available at http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/ir memo 2012.cfm 
19 Assessment and Total Maximum Daily Load (TMDL) Tracking and Implementation System (ATTAINS) 
available at http://www.epa.gov/waters/ir 
20 Geospatial Data Downloads available at http://www.epa.gov/waters/data/downloads.html 
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resources to complete these actions are limited. Hence, both States and EPA need to continue to 
identify and apply best practices to provide timely information on the status of the nation’s 
waters, including the State identification of waters under Section 303(d)(1)(A) of the CWA.    
 
In 2013, EPA completed a retrospective review of the IR process and identified several 
opportunities for improvements. In particular, although the 2001 guidance encouraged electronic 
reporting, there continues to be a significant amount of paper reporting, which has resulted in a 
disconnect between the ‘official’ paper reports and the corresponding electronic data. In 2014, as 
part of the Water Quality Framework, a number of changes were identified to improve the IR 
process, with a specific focus on moving paper processes to electronic processes, where 
appropriate. This effort will also seek to enable the ATTAINS system to be a more valuable tool 
throughout the IR process, thereby reducing the time and costs for States and EPA in their 
respective roles in the water quality monitoring and assessment process through the use of 
automated processes, electronic reporting and review capabilities, and validation checks. 
 
For ATTAINS, the Framework has scheduled activities to occur in two Phases:  

x Phase 1: The 2016 IR cycle will serve as a pilot phase. Because the development for 
the system will not be completed until the spring of 2016, it is not expected that 
States will use the new system for their official 2016 IR submission to EPA, but may 
pilot the system, after their official submission, using their 2016 IR information to 
identify where additional improvements should be made in advance of the 2018 IR 
cycle. During the 2016 IR cycle, EPA will continue to support the data systems for 
tracking assessment decisions outlined in the 2014 IR memo.21    

x Phase 2: The 2018 IR cycle22 will serve as the transition to the new ATTAINS for all 
States.   

 
Please note, those data systems outlined in the 2014 IRG will no longer be supported beginning 
the summer of 2017. In addition, the EPA encourages States to utilize resources available to 
States under the Exchange Network.23   
 
C. Statewide Statistical Survey Data in ATTAINS 
 
EPA continues to support both statewide statistical surveys and site-specific targeted monitoring 
to cost-effectively track water quality conditions in State waters and promotes use of both to 
meet the reporting requirements under CWA Sections 303(d) and 305(b). For the 2016 IR cycle, 
EPA will again seek to incorporate statewide statistical survey findings reported to EPA into the 
state-level water quality summaries displayed on the ATTAINS website and to use both survey 
and site-specific results in its national water quality summary. To assist States with reporting 

                                                            
21 Information Concerning 2014 Clean Water Act Sections 303(d), 305(b) and 314 Integrated Reporting and Listing 
Decisions available at http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/2014-memo.cfm 
22 For the 2018 IR cycle, the new ATTAINS system will replace the existing NTTS and ADB systems, OWIR-ATT 
data flow that exists within the Exchange Network, as well as incorporate the ATTAINS Web Express system that is 
used for submitting data to EPA and entering state statistical survey summary information. This new system will 
provide one interface and data model for all of the integrated reporting and TMDL information. 
23 For additional information about the Exchange Network, visit http://www.exchangenetwork.net/ 
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statewide statistical survey data results to EPA, the statewide statistical survey web data entry 
tool is available at: https://attainsweb.epa.gov. 
 
4. Use of Water Quality Impairment Data to Update the Variable Portion of the Fiscal Year 

2017 Clean Water Act Section 106 Grant Allocation Formula  
 

The CWA Section 106 regulations (40 CFR Part 35.162) set out the allocation formula for grants 
to States and interstate compact commissions. The CWA requires EPA to allocate funds to States 
“on the basis of the extent of the pollution problem in the respective states.” The formula 
includes a base and six variable components. The variable components of the CWA Section 106 
grant allocation formula currently include: surface water area, ground water use, point sources, 
nonpoint sources, water quality impairment, and population of urban areas. Water quality 
impairment accounts for 35% of the variable portion.     
 
The data in the CWA Section 106 grant allocation formula will be updated in calendar year 2016 
for use in the Fiscal Year 2017 Section 106 grant allocation. The water quality impairment 
variable component of the CWA Section 106 grant allocation formula will be included in this 
update. The water quality impairment data includes: river and stream miles; lake, pond, and 
reservoir acres; estuary square miles; ocean shoreline miles; wetland acres; and Great Lake 
shoreline miles (40 CFR Part 35.162 Table 1). To support the formula data update, EPA will use 
the most current and complete assessment results from States available to the public in 
ATTAINS. For each of the 6 waterbody types designated as the water quality impairment 
component of the Section 106 grant allocation formula, EPA will use the data source that 
represents the most comprehensive designation of impaired waters including Integrated Report 
categories 4a, 4b, 4c, 5, 5-alt, and 5m; separate 305(b) report categories “not supporting” or 
“impaired;” or statewide statistical survey result categories included in the State’s definition of 
“not supporting” or “impaired.” For State water quality impairment data to be used in the CWA 
Section 106 grant allocation formula, the data needs to be available to the public in ATTAINS by 
September 1, 2016.   
 
5. Clarification on the assessment and assignment of waters to Category 4C 
 
As the nation’s waters face an increasing degree of stress from anthropogenic influences, as well 
as unpredictable stress from the effects of climate change and extreme weather events, it will 
become important to more fully understand the impacts and causes of all types of pollution on 
our nation’s waters. While the focus of previous IR Guidance has predominantly been on the 
assessment and listing of impairments caused by pollutants and waters assigned to Category 5 
(i.e., a State’s Section 303(d) list of impaired and threatened waters needing a TMDL), the 
assessment and categorization of impairments caused by pollution24 not caused by a pollutant 
have not been covered as extensively. However, the effects of such pollution can be significant, 
including the effects of hydrologic alteration25 or habitat alteration. A 2010 study by the U.S. 

                                                            
24 Defined under the CWA as “the man-made or man-induced alteration of the chemical, physical, biological, and 
radiological integrity of water” (Section 502(19)) 
25 In discussing causes that contribute to the actual or threatened impairment of a designated use in a waterbody, 
EPA defines “flow alteration” as “frequent changes in flow or chronic reductions in flow that impact aquatic life” 
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Geological Survey26 found that anthropogenic hydrologic alteration is extensive in the U.S. and 
may be the primary cause of ecological impairment in river and stream ecosystems. Examples of 
such alteration could include water withdrawals, impoundments, or extreme high flows that 
scour out stream beds, destabilize stream banks and cause a loss of habitat. Climate change is 
expected to only exacerbate these effects. Recognizing the interdependency and interrelatedness 
between pollutants and pollution, EPA encourages States to more fully monitor, assess, and 
report the impacts of all types of pollution, thereby improving the opportunities for increasing 
resilience and restoration of these waters. To assist States with this effort, EPA is clarifying 
previous guidance about the assessment and categorization of waters into Category 4C when a 
State demonstrates that the failure to meet an applicable water quality standard is not caused by a 
pollutant, but instead is caused by other types of pollution.27   

 
Assessment of waters impaired by pollution not caused by a pollutant 
 
It is important to recognize that a water body segment is considered impaired when the 
applicable water quality standards28 are not met or not expected to be met (i.e., threatened). 
States typically focus assessments on determining whether narrative or numeric water quality 
criteria are met. When assessing for impacts caused by hydrologic or habitat alteration, States 
can assess whether the narrative criteria are met, for example, by using a biological narrative29 or 
evaluating numeric criteria using flow numeric criteria.30 However, EPA recognizes that it is 
possible to have an impaired or threatened designated use that may not be determined through 
the assessment of available numeric and narrative criteria alone.31 For example, if a perennial 
stream is dry or has no flow and field staff are not able to collect a sample to measure physical, 
chemical, or biological parameters, then assessment of the designated use based solely on the 
sample results of an evaluation of narrative or numeric criteria may not be possible. However, 

                                                                                                                                                                                                
U.S. EPA, Guidelines for Preparation of the Comprehensive State Water Quality Assessments (305(b) Reports) and 
Electronic Updates, EPA Doc. No. 841-B-97-002A, 4-14 (1997). Hydrologic alteration is the current term in the 
state of the science for flow alteration, which also now includes impacts to aquatic life as well as recreation, 
drinking water, etc. 
26 Carlisle, Wolock and Meador, “Alteration of stream flow magnitudes and potential ecological consequences: a 
multiregional assessment,” Front Ecol Environ 2010; doi:10.1890/100053. 
27 See U.S. EPA, Guidance for 2006 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d), 
305(b) and 314 of the Clean Water Act, available at 
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/2006IRG_index.cfm 
28 EPA’s 303(d) listing regulations at 40 CFR § 130.7(b)(3) define a “water quality standard applicable to such 
waters” and “applicable water quality standards” as “those water quality standards established under section 303 of 
the Act, including numeric criteria, narrative criteria, waterbody uses and antidegradation requirements.” Also see, 
Information Concerning 2014 Clean Water Act Sections 303(d), 305(b) and 314 Integrated Reporting and Listing 
Decisions available at http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/2014-memo.cfm 
29 For instance, several states have biological narratives that require an aquatic ecosystem to support and maintain a 
balanced and indigenous community of organisms, having species composition, diversity, population densities and 
functional organization similar to that of reference conditions. Such narratives can evaluate whether the hydrology 
or habitat needed to support those requirements is present. 
30 As of 2014, ten states and six tribes with Treatment as a State status have adopted flow criteria.  
31 See Wilcher, LaJuana, EPA to Cashell, Lois, FERC. (January 18, 1991), for EPA’s interpretation of protecting 
water quality beyond only criteria; Also see, Information Concerning 2014 Clean Water Act Sections 303(d), 305(b) 
and 314 Integrated Reporting and Listing Decisions available at 
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/2014-memo.cfm 
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data or information based on visual observations of no water in a perennial stream would be 
information on the physical condition of the stream, and would demonstrate the aquatic life or 
recreational use is most likely not being attained and a State may conclude that the designated 
use is impaired. Therefore, in some situations, States may be able to ascertain if a designated use 
is impaired, or even eliminated, in the absence of physical, chemical, or biological samples that 
are taken in the field.   
 
As stated in the cover memorandum of the 2006 IR Guidance, “Each IR will report on the water 
quality standards attainment status of all waters, document the availability of data and 
information for each water, identify certain trends in water quality conditions and provide 
information to managers in setting priorities for future actions to protect and restore the health of 
our nation’s aquatic resources.” (Emphasis added). While States often rely on monitoring data, it 
is also important to note that EPA encourages States to evaluate all existing and readily available 
data and information when determining the attainment status of a water in order to determine if 
there is an impairment of a designated use due to pollution not caused by a pollutant. Data or 
information documenting significant hydrologic or habitat alteration could be used to make a use 
attainment decision for an impairment due to pollution not caused by a pollutant and should be 
collected, evaluated, and reported as appropriate.  
 
There are many types of information that could be readily relied upon to identify threatened or 
impaired waters. This could include basic visual assessments of habitat alteration or flow 
alteration by field personnel. For instance, some States already report on “flow severity,” an 
observation on the presence of no flows, low flows, stand-alone pools, or extreme high flows. In 
addition to field information, States may already have access to, and rely on, other readily 
available information, such as USGS StreamStats, gage data, remote sensing, dam inventories or  
land use analysis.32 Even when this information may indicate a potential impairment of the 
designated use, States may not be using this information for use attainment decisions. The use of 
these data sources to document changes to the flow regime over time could independently 
indicate designated use impairment by pollution not caused by a pollutant. In fact, States may 
already be using some of this information but not reporting it. In some cases, remote 
observations of gage data may have led States to not travel to a site when there were extreme 
conditions or, alternatively, to travel to a site, but not collect any data or information. Where 
States did not travel to a site, no data or information would have been captured to document the 
stream condition. Where States did travel to a site but could not sample, States may have simply 
recorded “no data” or “more information needed” in site visit records because they could not 
obtain physical, chemical or biological sampling data. Therefore, the EPA recommends that, 
when possible, States collect and report information relevant to whether the designated use is 
impaired or threatened even when chemical, physical, or biological field samples cannot be 

                                                            
32 See U.S. EPA, Guidance for 2006 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d), 
305(b) and 314 of the Clean Water Act, available at 
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/2006IRG_index.cfm for a further discussion with additional 
information types to be considered. Appendix L of the 1997 305(b) Guidelines includes example types of 
information for source categories specifically for hydromodification, modeling analysis using PHABSIM or other 
instream flow models to document adverse impacts. U.S. EPA, Guidelines for Preparation of the Comprehensive 
State Water Quality Assessments (305(b) Reports) and Electronic Updates, EPA Doc. No. 841-B-97-002A. (1997). 
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obtained. This will allow managers to be more fully informed for setting priorities and 
developing plans for restoration of these waters.  
Categorization of waters impaired by pollution 
 
EPA continues to recommend that States assign all of their surface water segments to one or 
more of five reporting categories.33 Regarding waters impaired by pollution not caused by 
pollutants, EPA encourages States to use data and information to assign waters consistent with 
the category descriptions below. If pollution impairment is identified, EPA continues to expect 
regular monitoring to occur when samples can be collected and continued identification of 
potential pollutant impairments for listing in Category 5.  
 
Category 3 Assessment units should be reported here when there are not enough data and 
information to determine if water quality standards are impaired. This category should not be 
used when data or information is available about impairments due to pollution not caused by a 
pollutant, including for instance, where hydrologic alteration or impacts from habitat alteration 
impairs a designated use but no narrative or numeric water quality criteria can be assessed; such 
waters should be placed in Category 4C. 

 
Category 4C If the States have data and/or information that a water is impaired due to pollution 
not caused by a pollutant (e.g., aquatic life use is not supported due to hydrologic alteration or 
habitat alteration), those causes should be identified as such and that water should be assigned to 
Category 4C. Examples of hydrologic alteration may include the following: a perennial water is 
dry, no longer has flow, has low flow, has stand-alone pools, or extreme high flows or there is 
any other type of alteration of the frequency, magnitude, duration or rate-of-change of natural 
flows in a water; or a water is characterized by entrenchment, bank destabilization, or 
channelization. EPA recommends that, where circumstances such as unnatural low flow, no flow 
or stand-alone pools prevent sampling, it would most likely be appropriate to place that water in 
Category 4C for impairment due to pollution not caused by a pollutant. In order to simplify and 
clarify the identification of waters impaired by pollution not caused by a pollutant, States may 
create sub-categories in Category 4C to distinguish such waters. While TMDLs are not required 
for waterbody impairments assigned to Category 4C, States can employ a variety of watershed 
restoration tools and approaches to address the source(s) of the impairment.   
 
Category 5 If the States have data and/or information that a water is impaired due to a pollutant, 
it should be reported in Category 5. This is true even if this segment is also in Category 4C for an 
impairment due to pollution not caused by a pollutant. In that case, the State should list that 
water in Category 5 and identify the pollutant causing the impairment (e.g., nutrients) and should 
also indicate the nature of the pollution (e.g., hydrologic alteration) as a cause of impairment 
under Category 4C. If the water is later delisted for the pollutant (e.g., nutrients), but pollution 
(e.g., hydrologic alteration) is still impairing the water’s use, then the water should remain in 
Category 4C. Consistent with previous IR Guidance, if a waterbody is impaired or threatened, 
and the State does not have data or information on whether a pollutant is causing the impairment, 
                                                            
33 See U.S. EPA, Guidance for 2006 Assessment, Listing and Reporting Requirements Pursuant to Sections 303(d), 
305(b) and 314 of the Clean Water Act, available at 
http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/2006IRG_index.cfm 
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States should assign such waters to Category 5.34 If assessment of new data and information 
subsequently demonstrates that the impairment is not associated with a pollutant and is due to 
pollution not caused by a pollutant, the waterbody-pollutant combination would no longer need 
to be assigned to Category 5 and may be placed into Category 4C.  

                                                            
34 Ibid. 
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Appendix A – Considerations for setting State long-term priorities from 2016 to 2022 
 
Consistent with the CWA 303(d) Program Vision, EPA expects each State to establish long-term 
CWA 303(d) priorities from 2016 to 2022 in the context of its broader, overall water quality 
goals.  The CWA 303(d) Program is able to integrate other programs because it translates State 
water quality standards into pollution reduction targets for the point source permitting and 
nonpoint sources management programs as well as other programs outside the CWA.  Linking the 
CWA 303(d) Program priorities with those of other programs could aid in strategically focusing 
limited State resources to address priority waters through water quality assessments, TMDL or 
alternative restoration approaches, water quality protection strategies, implementation actions 
and/or follow-up monitoring.   
 
EPA expects that a State will consider various factors—ranging from public interest, 
environmental considerations as well as resource implications, in addition to the statutory factors 
of severity of the pollution and uses of impaired waters—to inform its priority setting consistent 
with the Vision.  These factors may include, among others:  

 
x number, extent and age of listing of segments on a State CWA 303(d) list;  
x number of waters affected by a particular pollutant or impairment on a State CWA 303(d) 

list; 
x proximity of listed waters to each other within a watershed; 
x relative significance of the environmental harm, public health risk, or threat of the 

impaired waters based on severity of the impairment, results of state-wide probabilistic 
surveys, National Aquatic Resource Surveys, vulnerability of the aquatic resource, or 
other appropriate information;  

x specific regional and national priorities; 
x degree to which CWA 303(d) Program could be integrated with other programs such as 

water quality standards, nonpoint source management, monitoring, NPDES (including 
programmatic needs for  wasteload allocations for permits that are coming up for 
revisions or for new or expanding discharges) and source water protection programs, to 
achieve those environmental results;  

x particular pollutants, waters or designated uses of primary interest to the public; 
x likelihood of success in restoring impaired waters;  
x technical and data considerations such as availability of monitoring data or models;  

number and relative complexity of the TMDLs; or,  
x number and extent of healthy waters identified for planning and protection. 

 
Each State has the flexibility in considering these and other appropriate factors in its 
prioritization. The consideration of these factors will be state-specific, and are likely to be shaped 
by what is important to its public and what resources and information are available to the State.  
As such, EPA anticipates that the extent to which these and other appropriate factors are 
addressed in the rationale submitted with the CWA 303(d) priorities in the Integrated Report, 
will be unique to each State. As noted earlier, in addition to explaining how the State arrived at 
the long-term priorities, the rationale for the CWA 303(d) priorities should also articulate the 
State plans to develop future TMDLs, alternative restoration approaches or protection plans and 
the extent to which they already exist in priority watersheds or water segments. 
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Notwithstanding this flexibility, EPA expects that States will identify priorities that reflect a 
meaningful plan (roadmap) on how best to meet their on-going CWA 303(d) Program 
requirements to address impaired waters over time. EPA plans to continue to work with States as 
they develop their CWA 303(d) Program priorities.   
 
Additionally, recognizing there are different approaches to prioritizing waters, EPA offers 
several tools to assist States on prioritization. For example, EPA’s Recovery Potential Screening 
Tool, available at www.epa.gov/recoverypotential, is useful for comparing restorability of 
impaired waters across various watersheds. Another tool from EPA is Waterscape, a GIS-based 
framework for identifying priority watersheds, wherein States choose the parameters and weigh 
the importance of each, and may compare various alternative prioritization scenarios. Also, the 
Nitrogen and Phosphorus Pollution Data Access Tool (NPDAT), at 
epa.gov/nutrientpollution/npdat, is a GIS-based tool designed to assist in identifying priority 
watersheds to address nutrient pollution.   
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1.0 

A
m

erican Rivers 
Sufficient flow

 is a param
eter that is essential to 

protecting the physical, chem
ical, and biological 

quality as w
ell as m

any of the designated uses of 
the w

ater bodies and has been recognized by the 
U

.S. Environm
ental Protection A

gency (EPA
) as a 

non-pollutant cause of im
pairm

ent. Flow
 

alteration plays a significant role in the 
degradation of w

ater quality conditions and failure 
to support designated beneficial uses such as cold 
freshw

ater habitat in w
ater bodies throughout 

California, thus w
arranting inclusion of the form

al 
identification of flow

 alteration as a cause of 
im

pairm
ent under Category 4c in the Integrated 

Report. 
 

Sufficient flow
 is necessary to protect w

ater 
quality and beneficial uses of w

ater. “Pollution,” 
such as lack of adequate flow

, m
ay cause 

im
pairm

ents to w
ater quality standards. 

Specifically, reduced flow
s can cause or 

contribute to im
paired w

ater quality conditions, 
such as elevated w

ater tem
peratures, increased 

pollutant concentrations, degraded recreational 
opportunities, and reduced habitat area and/or 
volum

es.   
 State law

 recognizes the connection betw
een flow

 
and w

ater quality.  The Legislature specifically 
identified its intention to “com

bine the w
ater 

rights and w
ater pollution and w

ater quality 
functions of state governm

ent to provide for 
consideration of w

ater pollution and w
ater quality, 

and availability of unappropriated w
ater w

henever 
applications for appropriation of w

ater are granted 
or w

aste discharge requirem
ents or w

ater quality 
objectives are established” w

hen it created the 
State W

ater Resources Control Board.  (W
at. 

Code, § 174.)  
  The State W

ater Board has broad authority to 
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consider w

ater quality and pollution w
hen it 

m
akes w

ater allocation determ
inations.  (W

at. 
Code, §1258.)  The State W

ater Board has 
significant experience both setting and 
im

plem
enting flow

 criteria through w
ater right 

actions, including its Bay-D
elta Program

 and its 
Policy for M

aintaining Instream
 Flow

s in 
N

orthern California Coastal Stream
s.  The State 

W
ater Board also has experience setting flow

 
requirem

ents as part of its responsibility to certify 
that the operation of hydropow

er facilities subject 
to Federal Pow

er A
ct licensing m

eet w
ater quality 

standards.  Those actions are alw
ays controversial 

and frequently involve differences of opinion 
am

ong scientists, w
ho testify under oath, as to 

appropriate flow
 criteria in those proceedings. 

 The State W
ater Board has previously recognized 

that its m
ajor rivers are over-allocated and 

adversely im
pacted by flow

 alterations (see for 
instance Strategic Plan U

pdate 2008-2012, State 
W

ater Resources Control Board, Septem
ber 2, 

2008, p.10).  H
ow

ever, the extent of the im
pact on 

instream
 beneficial uses of a stream

 depends on 
the unique circum

stances of each situation and 
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requires know

ledge of other factors im
pacting the 

physical and biological integrity of the 
w

atercourse, including physical im
pedim

ents to 
fish passage and sedim

ent recruitm
ent (dam

s and 
culverts, in addition to natural im

pedim
ents such 

as w
aterfalls and landslides), the source of the 

w
ater accreting to the stream

 (is it cool 
groundw

ater or is it w
arm

 runoff from
 open 

lands), the location and physical effect of 
diversions relative to habitat, and other factors 
that affect pollution. 
 Pursuant to the above-cited state law

, the State 
W

ater Board is expressly required to consider 
w

ater quality and pollution w
hen m

aking w
ater 

rights determ
inations.  The converse is not true, 

how
ever, w

ith regard to the federal law
 directly 

applicable to developing the Integrated 
Report.  The federal statutory directives pursuant 
to CW

A
 303(d) and 305(b) require states to report 

on the w
ater quality necessary to provide for fish, 

w
ildlife, and recreational opportunities and other 

beneficial uses.  In fulfilling its reporting 
obligations pursuant to CW

A
 303(d) and 305(b), 

the federal statutes do not expressly require the 
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states to consider flow

, pollution, or allocation of 
w

ater rights, w
hen reporting on standards 

attainm
ent.  Clean W

ater A
ct (CW

A
) section 

305(b), com
bined w

ith the section 303(d) 
reporting requirem

ents, com
prises the California 

Integrated Report (Integrated Report). Those 
reporting requirem

ents establish a process for 
states to use to develop inform

ation on the quality 
of their state’s w

aters.  
 CW

A
 section 305(b) is the principle m

eans by 
w

hich U
.S. EPA

 and the public assess w
hether 

w
aters m

eet w
ater quality standards.  The report is 

used by U
.S. EPA

 to inform
 Congress on the 

quality of navigable w
aters and their tributaries 

nationw
ide. 

 CW
A

 section 305b requires states to report on: 
 

“[A
] description of the w

ater quality of all 
navigable w

aters in such State during the 
preceding year, w

ith appropriate supplem
ental 

descriptions as shall be required to take into 
account seasonal, tidal, and other variations, 
correlated w

ith the quality of w
ater […

].  
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 “[A

]n analysis of the extent to w
hich all 

navigable w
aters of such State provide for the 

protection and propagation of a balanced 
population of shellfish, fish, and w

ildlife, and 
allow

 recreational activities in and on the 
w

ater.” 
 “[A

]n analysis of the extent to w
hich the 

elim
ination of the discharge of pollutants and a 

level of w
ater quality w

hich provides for the 
protection and propagation of a balanced 
population of shellfish, fish, and w

ildlife and 
allow

s recreations activities in and on the w
ater, 

have been or w
ill be achieved by the 

requirem
ents of this chapter, together w

ith 
recom

m
endations as to additional action 

necessary to achieve such objectives and for 
w

hat w
aters such additional action is 

necessary.” 
 (CW

A
 § 305(b)(1)(A

)-(C); see id. at § 
305(b)(1)(D

) &
 (E) (describing econom

ic and 
environm

ental reporting requirem
ents).) 
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U

.S. EPA
 describes the section 305(b) reporting 

goals at: 
 http://w

ater.epa.gov/type/w
atersheds/m

onitoring/u
pload/2003

07
24

m
onitoring

305bguide
v1ch1

.pdf ,  
 and provides 2006 Integrated Report G

uidance 
here: 
 http://w

ater.epa.gov/law
sregs/law

sguidance/cw
a/t

m
dl/2006IRG

index.cfm
.  

 A
s provided in the above U

.S. EPA
 reference 

m
aterial, the prim

ary purpose of the 305(b) and 
303(d) reporting requirem

ents is to determ
ine the 

extent w
aters are attaining standards, identify 

w
aters that are im

paired and need to be added to 
the 303(d) list and placed in Category 5 for the 
developm

ent of a total m
axim

um
 daily load 

(TM
D

L), and identify w
aters that can be rem

oved 
from

 the list w
hen standards are attained. 

 The guidance U
.S. EPA

 developed for states to 
im

plem
ent the Integrated Report consistently 
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A
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esponse 
provides that segm

ents should be placed in 
Category 4c w

hen “the [S]tates dem
onstrate[] that 

the failure to m
eet an applicable w

ater quality 
standard is not caused by a pollutant, but instead 
is caused by other types of pollution” such as lack 
of adequate flow

.  (See G
uidance for 2006 

A
ssessm

ent, Listing and Reporting Requirem
ents 

Pursuant to Section 303(d), 305(b) and 314 of the 
Clean W

ater A
ct (July 29, 2005). 

 In m
aking decisions concerning standards 

assessm
ent, it is im

perative that the State W
ater 

Board undertakes a structured fram
ew

ork 
regarding its assessm

ent and listing m
ethodology 

and also provides inform
ation on the content of 

such m
ethodologies.  

 It m
ay be appropriate to assess flow

 alteration 
pursuant to section 305(b) to the extent it could be 
used to support w

ater quality decision-m
aking.  

H
ow

ever, w
ithout a defined m

ethodology for 
assessing non-pollutant related pollution, W

ater 
Board staff does not have a consistent and 
transparent approach to analyzing the extent to 
w

hich flow
-related alterations cause or im

pact 
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w

ater quality standards.  The decisions m
ade by 

the State and Regional W
ater Boards m

ust be 
based on a m

ethodology that provides all 
stakeholders w

ith the opportunity to understand 
exactly how

 assessm
ent decisions are m

ade.  The 
State W

ater Board’s listing determ
inations m

ust 
be supported by docum

entation that explains the 
analytical approaches used to infer true segm

ent 
conditions.  (See U

.S. EPA
’s 2006 G

uidance for 
A

ssessm
ent and Listing, p. 29 (explaining w

hat 
constitutes an assessm

ent m
ethodology and U

.S. 
EPA

’s review
 of a state’s m

ethodology for 
consistency w

ith the CW
A

 and a state’s w
ater 

quality standards).)  In addition to recognizing 
U

.S. EPA
’s recom

m
endation that segm

ents be 
placed in Category 4c w

hen the cause is solely 
due to pollution, and given the uncertainties 
associated w

ith determ
ining appropriate flow

 
criteria to be used as a threshold for determ

ining 
im

pairm
ent, the State W

ater Board does not 
believe that placing segm

ents in Category 4c of 
the Integrated Report results is w

arranted.  N
either 

is such a reporting form
at an appropriate use of its 

lim
ited resources, particularly considering the 

State W
ater Board’s broad authority to address 
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flow

 issues through its other legal authorities, 
w

hich unlike inform
ation provided in the 

Integrated Report, have the potential to result in 
flow

 im
provem

ents through voluntary or 
regulatory action.   

1.1 
A

m
erican Rivers 

A
m

erican Rivers respectfully disagrees w
ith the 

SW
RCB’s interpretation of the EPA

’s 2006 
G

uidance for 2006 A
ssessm

ent, Listing and 
Reporting Requirem

ents Pursuant to Sections 
303(d), 305(b) and 314 of the Clean W

ater A
ct 

(EPA
 G

uidance) specific to the categorization of 
w

aters in m
ultiple categories for the sam

e 
w

aterbody segm
ent. The SW

RCB m
isinterprets 

EPA
 G

uidance by asserting that the exam
ple 

provided by the EPA
 is the only situation in w

hich 
an im

paired segm
ent m

ay be placed in Category 
4c. In this portion of the EPA

 G
uidance, the EPA

 
is m

erely providing an exam
ple and is not 

im
plying that segm

ents that are im
paired solely 

due to lack of adequate flow
 or to stream

 
channelization are the only conditions in w

hich an 
im

paired segm
ent m

ay be placed in Category 4c. 
EPA

 G
uidance clearly states that w

aterbody 
segm

ents not only can, but should, be included in 
m

ore than one reporting category…
…

For 

The State W
ater Board has not indicated that it is 

bound to U
.S. EPA

’s guidance.  A
dditionally, the 

State W
ater Board disagrees w

ith the 
com

m
enter’s interpretation of U

.S. EPA
’s 

G
uidance for 2006 A

ssessm
ent, Listing, and 

Reporting Requirem
ents Pursuant to Sections 

303(d), 305(b), and 314 of the Clean W
ater A

ct, 
w

hich is excerpted in the Staff Report at page 10.   
U

.S. EPA
’s guidance at section V

.G
.3 (pg. 56) 

states: Segm
ents should be placed in Category 4c 

w
hen the [S]tates dem

onstrate[] that the 
failure to m

eet an applicable w
ater quality 

standard is not caused by a pollutant, but 
instead is caused by other types of pollution. 
Segm

ents placed in Category 4c do not 
require the developm

ent of a TM
D

L.  
Pollution, as defined by the CW

A
 is ‘the 

m
an-m

ade or m
an-induced alteration of the 

chem
ical, physical, biological, and 
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exam

ple, if a w
ater body is im

paired by a 
pollutant (e.g., tem

perature) and pollution (e.g., 
flow

 alteration), then the w
ater body w

ould be 
listed in Category 5 for tem

perature and Category 
4c for flow

 alteration. 

radiological integrity of w
ater’ (section 

502(19)).  In som
e cases, the pollution is 

caused by the presence of a pollutant and a 
TM

D
L is required.  In other cases, pollution 

does not result from
 a pollutant and a TM

D
L 

is not required.  States should schedule these 
segm

ents for m
onitoring to confirm

 that there 
continues to be no pollutant associated w

ith 
the failure to m

eet the w
ater quality standard 

and to support w
ater quality m

anagem
ent 

actions necessary to address the cause(s) of 
the im

pairm
ent. Exam

ples of circum
stances 

w
here an im

paired segm
ent m

ay be placed in 
Category 4c include segm

ents im
paired 

solely due to lack of adequate flow
 or to 

stream
 channelization. 

 (Page 56, em
phasis added.)  In California 

w
aterbody-pollutant com

binations are assessed 
consistent w

ith the W
ater Q

uality Control Policy 
for developing the California’s Clean W

ater A
ct 

Section 303(d) List (Listing Policy) to determ
ine 

the overall use support rating.  That overall use 
support rating is used by the California W

ater 
Q

uality A
ssessm

ent D
atabase (CalW

Q
A

) to 
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determ

ine the overall Integrated Report Category 
for the w

aterbody as a w
hole. 

 The State W
ater Board interprets the U

.S.EPA
 

guidance to indicate that a w
aterbody should not 

be placed into Category 4c if there is a pollutant 
based im

pairm
ent identified to be im

pairing w
ater 

quality that requires a TM
D

L. The w
aters for 

w
hich flow

 inform
ation has been subm

itted for 
inclusion into Category 4c are all identified in the 
Integrated Report as im

paired due to pollutants 
under Category 5, 4a, or 4b.  W

aterbodies 
im

paired by pollutants, such as tem
perature, and 

also by flow
 m

odifications w
ill be addressed by 

TM
D

Ls for the pollutant. To the extent that the 
pollutant is affected by flow

, the Regional W
ater 

Boards w
ill w

ork w
ith the State W

ater Board 
through its D

ivision of W
ater Rights to determ

ine 
the extent to w

hich a w
ater right action can 

im
prove the pollution im

pairm
ent and the 

appropriate im
plem

entation action. 
 A

dditionally, U
.S. EPA

 subm
itted a com

m
ent 

letter regarding the State W
ater Board’s 

consideration of the CW
A

 303(d) List stating:  
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“EPA

 com
m

ends the Regional Board and State 
Board staff for the transparency of the process 
w

ith respect to data used in the assessm
ent and the 

applicable standards.”  U
.S. EPA

 also explained 
that the purpose behind its substantive listing 
recom

m
endations to the State W

ater Board w
as 

designed to ensure that U
.S. EPA

’s approval of 
the CW

A
 303(d) list could occur w

ithout U
.S. 

EPA
 m

aking changes subsequent to the State 
W

ater Board’s approval.  N
otably, w

hile U
.S. 

EPA
 noted disagreem

ent w
ith certain listings or 

delistings proposed in the Staff Report, U
.S. EPA

 
stated no disagreem

ent w
ith the Staff Report’s 

assessm
ent of flow

 related data and inform
ation.  

U
.S. EPA

 has final review
 and approval authority 

of California’s CW
A

 303(d) List before it 
becom

es effective. 
 

1.2 
A

m
erican Rivers 

There are m
ultiple circum

stances in w
hich 

w
aterbodies can, and should, be identified as 

im
paired by flow

 alteration im
m

ediately utilizing 
existing inform

ation to develop site-specific 
criteria. These circum

stances include specific 
w

aterbody segm
ents that already have the 

necessary inform
ation available to m

ake a clear 

See Responses to Com
m

ents 1.0 and 1.1. 
 The developm

ent of site-specific criteria related to 
flow

 is encouraged and w
ould facilitate 

assessm
ent of flow

 related im
pairm

ents.  
H

ow
ever, the developm

ent of such site-specific 
criteria related to flow

 is outside the scope of the 
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determ

ination that flow
 alterations are a causal 

factor of a pollutant im
pairm

ent or are the source 
of non-pollutant im

pairm
ent of a designated 

beneficial use. 
 

developm
ent of the Integrated Report.  State 

W
ater Board staff and Regional W

ater Board staff 
(collectively the W

ater Boards) did not find that 
there w

as a clear determ
ination that flow

 
alterations are the sole cause of im

pairm
ent to 

beneficial uses. 
1.3 

A
m

erican Rivers 
Flow

 conditions w
hich have been identified as a 

causative factor to pollutant im
pairm

ents listed in 
Category 5, should be acknow

ledged w
ithin 

Category 4c. This approach is im
portant for 

inform
ation purposes and is directed by the EPA

 
in their G

uidance. 

See Responses to Com
m

ents 1.0 and 1.1. 

1.4 
A

m
erican Rivers 

W
hile the SW

RCB currently does not have a 
standard m

ethodology for m
aking this 

determ
ination, there are w

aterbody segm
ents 

w
here beneficial uses for aquatic species are 

clearly not being m
et due to com

plete elim
ination 

of stream
 flow

 or stream
 flow

 that is so lim
ited as 

to m
ake a segm

ent of the w
aterbody unusable to 

salm
onids or other species. These w

aterbody 
segm

ents should be acknow
ledged in Category 4c 

im
m

ediately. 

See Responses to Com
m

ents 1.0 and 1.1 
 The State W

ater Board and N
orth Coast Regional 

W
ater Board (N

orth Coast W
ater Board) staff 

could not clearly determ
ine if the beneficial uses 

of a w
ater quality segm

ent w
ere im

paired solely 
due to stream

 flow
 or lack thereof.  In m

any w
ater 

segm
ents, flow

 is seasonal resulting in dry periods 
during the sum

m
er m

onths.  If interpretive 
guidance or a clear m

ethodology w
as developed 

to exam
ine flow

 and other form
s on non-pollutant 

related pollution, W
ater Board staff w

ould have a 
transparent and consistent w

ay to characterize 
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beneficial use im

pairm
ents caused by such 

pollution. 
1.5 

A
m

erican Rivers 
W

e appreciate the variety of realm
s in w

hich the 
SW

RCB currently acknow
ledges flow

s and w
ould 

like to point out that the actions listed by the 
SW

RCB in pages 11 through 13 of the Integrated 
Report are specifically connected to surface w

ater 
rights. W

hile these efforts play an integral role in 
the m

aintenance and m
anagem

ent of flow
s and 

should be continued, they are geographically 
specific and have lim

ited recognition of the 
im

pact of flow
 alteration on w

ater quality 
conditions. The acknow

ledgem
ent of flow

 
alterations w

ithin the context of the CW
A

 
m

andated Integrated Report provides the SW
RCB 

w
ith a unique opportunity and responsibility to 

acknow
ledge the status of flow

 conditions in the 
context of w

ater quality. U
tilization of category 4c 

to identify im
pairm

ents caused by flow
 alteration 

w
ill provide inform

ation that is useful for both 
local and national prioritization assessm

ent that 
inform

s funding allocations and policy 
recom

m
endations. A

dditionally, the identification 
of flow

 im
pairm

ent through category 4c listing 
provides an im

portant tool that can be utilized for 

See Responses to Com
m

ents 1.0, 1.1, and 1.4. 
 The State W

ater Board acknow
ledges that flow

 
alterations can and do affect w

ater quality and 
im

pair beneficial uses in California.  In som
e 

cases, augm
entation of flow

 in stream
 from

 
upstream

 reservoirs im
proves w

ater quality by 
intentionally or incidentally providing dilution or 
hydrostatic barriers to seaw

ater intrusion that 
w

ould im
pair instream

 and other beneficial uses, 
particularly during dry seasons or years.  In other 
cases too m

uch or too little flow
 as a result of 

w
ater supply alterations and operations causes 

w
ater quality im

pairm
ents. 

 The w
aters proposed for inclusion into Category 

4c are all identified as im
paired due to pollutants 

under Category 5, 4a, or 4b.  If a w
aterbody is 

currently on the 303(d) List, stakeholders should 
be able to utilize that inform

ation to influence 
planning, policy, and perm

itting decisions.  
A

dditionally, the data and inform
ation pertaining 

to flow
 w

ithin the possession of the com
m

enter 
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local land use planning decision m

aking and 
perm

itting via a nexus w
ith CEQ

A
 that is not 

currently available via approaches to flow
s that 

are specific to the SW
RCB’s ow

n efforts to 
allocate and enforce surface w

ater rights. 
 The ability of local entities to utilize inform

ation 
provided by the SW

RCB through the Integrated 
Report to m

ake inform
ed planning and policy 

decisions w
ill becom

e increasingly im
portant over 

tim
e as the State’s w

ater resources are further 
strained by dem

and and clim
ate conditions.  

A
dditionally, it is anticipated that there w

ill be an 
increasing local interest in w

ater supply 
conditions as im

plem
entation of the Sustainable 

G
roundw

ater M
anagem

ent A
ct places local 

entities in an ever increasing position of 
responsibility to effectively m

anage groundw
ater 

resources w
hile recognizing surface and 

groundw
ater connections. 

m
ay be directed to the appropriate public agency 

to be utilized for local land use planning and 
decisions that are subject to CEQ

A
. 

 Com
m

enter’s acknow
ledgem

ent and explanation 
about the value of the State W

ater Board’s 
Integrated Report, w

hile arguably distinct and 
separate from

 the actual purposes of the 
developm

ent of the report, underscores the 
im

portance that placem
ent of w

aters in Category 
4c is done in accordance w

ith developed, sound, 
and scientifically defensible m

ethods. 

2.0 
CA

SA
 

The State W
ater Board notes that future m

etals 
assessm

ent w
ill be m

ade for the dissolved fraction 
using the California Toxics Rule (CTR) 
conversion equations. CA

SA
 agrees that 

regardless of the end data result, the dissolved 

Com
m

ent noted. 
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fraction or total, the m

etals data m
ust be 

considered as one line of evidence (LO
E) to m

ake 
listing and de-listing recom

m
endations. CA

SA
 

also agrees that the dissolved fraction is the m
ost 

appropriate form
 of the m

etals to use for listing 
decisions. 

2.1 
CA

SA
 

The Clean W
ater A

ct Section 303(d) portion of 
the California Integrated Report addresses 
im

pairm
ents by pollutants. A

s the Staff Report 
acknow

ledges, it is inappropriate to include 
surface flow

s in the 303(d) portion of the report 
because flow

 is not a pollutant. CA
SA

 supports 
the State W

ater Board staff’s recom
m

endation to 
not treat lack of flow

 as a pollutant and to delist 
any flow

 related listings in the applicable future 
listing cycles. Further, CA

SA
 also agrees w

ith the 
State W

ater Board staff’s recom
m

endation to not 
address flow

 related im
pairm

ents w
ith the Clean 

W
ater A

ction Section 305(b) portion of the 
California Integrated Report at this tim

e since 
further research and inter-agency coordination is 
required. 

Com
m

ent noted. 

2.2 
CA

SA
 

The Colorado River Region’s Basin Plan does not 
contain pyrethroid objectives; how

ever, the 
proposed 2012 303(d) List contains 

Based on the adm
inistrative record pertaining to 

the adoption of the CW
A

 section 303(d) List by 
the Colorado River Basin Regional W

ater Q
uality 
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recom

m
endations to list m

alathion, bifenthrin, and 
cyperm

ethrin. These listing recom
m

endations are 
based upon criteria developed by U

C D
avis. 

CA
SA

 w
ould like to note that there are a num

ber 
of technical shortcom

ings in the U
C D

avis 
criteria. First, the chronic toxicity criteria are not 
based on actual data; instead, a default acute to 
chronic ratio w

as applied. Second, it is w
ell 

docum
ented that pyrethroid sensitivity has a 

significant inverse tem
perature relationship, but 

this relationship w
as not accounted for in the 

criteria derivation. Lastly, the criteria w
ere 

developed assum
ing that all of the pyrethroids 

w
ould be in the dissolved fraction, w

hich is a poor 
assum

ption for pyrethroids since they have low
 

solubility and tend to strongly associate w
ith 

solids. In short, all of these technical 
shortcom

ings com
bined result in unnecessarily 

overly stringent criteria. Further, the Staff Report 
notes that since conversion of a w

hole w
ater 

concentration to a dissolved concentration is not 
possible due to lack of inform

ation, the w
hole 

w
ater concentrations w

ere used for assessm
ent, 

adding yet another m
argin of safety. 

 

Control Board for w
aters w

ithin its region, CA
SA

 
did not subm

it any w
ritten com

m
ent, evidence, or 

testim
ony prior to such adoption.   

 The version of the Listing Policy then applicable 
(adopted 2004) provides (at section 6.1.3) that the 
Regional W

ater Board m
ay assess and determ

ine 
the appropriate evaluation guidelines to use to 
assess narrative w

ater quality objectives, w
hich it 

did here and for w
hich the State W

ater Board 
finds to be consistent w

ith the Listing Policy.  The 
tim

e at w
hich com

m
enter should subm

it argum
ent 

and evidence in support of the Regional Board 
utilizing a different evaluation guideline w

ould 
m

ost appropriately be during public participation 
process and hearing of the Regional Board.  
A

dditionally, the Listing Policy also provides, 
“Requests for review

 of specific listing decisions 
m

ust be subm
itted to the SW

RCB w
ithin 30 days 

of the RW
Q

CB’s decision.” (See Section 6.3.)  
A

dhering to that process requirem
ent, w

hich w
as 

not done in this case, is the appropriate m
anner to 

appeal a listing decision m
ade by the Regional 

Board. N
evertheless, the State W

ater Board 
provides the follow

ing response:   
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Instead of using the U

C D
avis criteria, CA

SA
 

recom
m

ends using the criteria developed by the 
U

S Environm
ental Protection A

gency (U
SEPA

) 
O

ffice of Pesticide Program
s (O

PP). O
PP 

develops criteria, called aquatic life benchm
arks, 

w
hich are based on peer-review

ed studies required 
under the Federal Insecticide, Fungicide, and 
Rodenticide A

ct (FIFRA
). These benchm

arks 
represent allow

able environm
ental levels of 

various pyrethroids that, in turn, the California 
D

epartm
ent of Pesticide Regulation (CD

PR) 
utilize to evaluate environm

ental risk during 
registration and re-registration in California. In 
the end, CA

SA
 strongly urges the State W

ater 
Board and Regional W

ater Boards to w
ork w

ith 
CD

PR (as specified in the M
anagem

ent A
gency 

A
greem

ent Betw
een the State W

ater Board and 
CD

PR) and U
SEPA

 to address pesticide w
ater 

quality issues since they are ultim
ately responsible 

for ensuring that w
ater quality is not adversely 

im
pacted by pesticide use. 

 The Basin Plan for the Colorado River Basin (at 
p.3-2) contains a narrative w

ater quality objective 
for toxicity that states “A

ll w
aters shall be 

m
aintained free of toxic substances in 

concentrations w
hich are toxic to, or w

hich 
produce detrim

ental physiological responses in 
hum

an, plant, anim
al, or indigenous aquatic life.” 

 State and Regional W
ater Board staff utilizes the 

m
ost up to date and protective evaluation 

guidelines to evaluate narrative w
ater quality 

objectives consistent w
ith Section 6.1.3 of the 

Listing Policy. 
 The Staff Report provides that the evaluation 
guidelines used for assessm

ents include the U
C 

D
avis A

quatic Life W
ater Q

uality Criteria and the 
U

.S. EPA
 O

ffice of Pesticide Program
s Pesticide 

Ecotoxicity D
atabase. The U

C D
avis w

ater 
quality criteria are a peer review

ed and published 
criteria docum

ent that m
eets the requirem

ents of 
Section 6.1.3 of the Listing Policy.  Furtherm

ore, 
the U

C D
avis criteria have been used in the U

.S. 
EPA

 prom
ulgated TM

D
L for Pesticides, PCBs, 
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and Sedim

ent Toxicity in O
xnard D

rain 3. 
 In the U

C D
avis m

ethod, the use of default acute 
to chronic ratios w

as determ
ined to be the best 

available approxim
ation of chronic criteria in the 

absence of larger chronic data sets. The use of 
default acute to chronic ratios w

as peer review
ed 

and is based on guidance in the U
.S. EPA

 G
reat 

Lakes m
ethodology.      

 W
hile it is not possible to quantify the effects of 

all variables that can affect toxicity in developing 
criteria, such as tem

perature these factors are 
accounted for through the application of safety 
factors, as in the U

CD
 criteria developm

ent. The 
U

C D
avis criteria docum

ents acknow
ledge that 

the freely dissolved concentrations of pyrethroids 
are the m

ost bioavailable, but that this inform
ation 

is not alw
ays available so environm

ental 
m

anagers m
ay choose to use total concentrations 

as a conservative assum
ption.    

 A
ll of the aspects of the U

C D
avis criteria 

discussed above in this response w
ere included in 

the peer review
ed criteria, w

hich staff have 
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determ

ined to be appropriate to use as evaluation 
guidelines under Section 6.1.3 of the Listing 
Policy.  
 The U

.S. EPA
 O

ffice of Pesticide Program
s’ 

benchm
arks are based on the m

ost sensitive 
toxicity value for each benchm

ark category, and 
typically exam

ine sm
aller data sets for a lim

ited 
num

ber of species. The benchm
arks provide a less 

robust guideline for assessing attainm
ent of the 

narrative objective w
hen com

pared to aquatic life 
criteria that have been developed using a full 
species sensitivity distribution, such as the U

C 
D

avis criteria. The U
.S. EPA

 O
ffice of Pesticide 

Program
s benchm

arks do not account for 
tem

perature effects or binding to solids. 
 State and Regional W

ater Board staff w
ill 

continue to seek and utilize the m
ost robust and 

up-to-date science to assess and protect beneficial 
uses in future listing cycles. Further, W

ater 
Boards staff agrees that there is a need for 
continued w

ork w
ith CD

PR and U
.S. EPA

, and 
staff w

ill continue to w
ork w

ith CD
PR and U

.S. 
EPA

 on issues of joint interest. 
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2.3 

CA
SA

 
It w

ould be prem
ature to list according to 2012 

U
SEPA

 recom
m

ended bacteria criteria for REC-1 
until the criteria are adopted into the W

ater 
Q

uality Control Plan for O
cean W

aters of 
California and the Regional W

ater Q
uality 

Control Plans for Inland W
aters. A

dditionally, the 
U

SEPA
 2012 w

ater quality criteria for REC-1 
bacteria are recom

m
ended criteria and m

ay not 
necessarily be adopted; therefore, any listing or 
delisting recom

m
endations should be assessed 

according to w
ater quality criteria specified in the 

current w
ater quality control plans. 

See Response to Com
m

ent 2.2. 
 A

s stated on Page 7 of the draft Staff Report.  The 
U

.S. EPA
 2012 Criteria for Recreational W

ater 
Q

uality w
as not used in the developm

ent of the 
303(d) List portion of the 2012 California 
Integrated Report. 

2.4 
CA

SA
 

The Staff Report introduces a new
 concept for 

determ
ining if a beneficial use is “supported.” 

Specifically, the State W
ater Board staff 

encouraged Regional W
ater Boards to em

ploy an 
extra condition in the 2012 Listing Cycle that 
requires a m

onitoring data set to consist of at least 
26 sam

ples for conventional pollutants and at least 
16 sam

ples for toxic pollutants in order for a use 
to be considered “supported.” Since the process 
for determ

ining individual and overall beneficial 
use support ratings affects how

 listings are m
ade 

for various w
ater segm

ents, CA
SA

 believes it 
w

ould be m
ore appropriate to address this 

State W
ater Board staff did not suggest the 

Regional W
ater Boards em

ploy an “extra 
condition” but correctly directed the Regional 
Boards to apply the directives set forth in the 
Listing Policy. The procedure described by this 
com

m
ent is consistent w

ith Tables 3.1 and 3.2 of 
the Listing Policy.   
 Table 3.1 of the Listing Policy is used to 
determ

ine the m
inim

um
 num

ber of m
easured 

exceedances needed to place a w
ater segm

ent on 
the section 303(d) List for toxicants.  Table 3.1 
states “A

pplication of the binom
ial test requires a 
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procedure in the Listing Policy.  

m
inim

um
 sam

ple size of 16.  The num
ber of 

exceedances required using the binom
ial test at a 

sam
ple size of 16 is extended to sm

aller sam
ple 

sizes.”   
 A

n identical statem
ent exists for Table 3.2 (used 

to determ
ine exceedances for conventional or 

other pollutants) w
ith a m

inim
um

 sam
ple size of 

26 required.   
 The statem

ents indicate that at least 16 or 26 
sam

ples, respectively, are necessary to determ
ine 

if beneficial uses are supported.  Furtherm
ore, the 

tables w
ere extended to sm

aller sam
ple sizes (2 

and 5 respectively) w
hich can be used to 

determ
ine if beneficial uses are not supported.  

3.0 
California 
Coastkeeper 
A

lliance 

D
espite years of advocacy and w

ork to assem
ble 

relevant science, law
 and policy inform

ation, the 
Integrated Report fails to list any w

aterw
ays in the 

N
orth Coast as im

paired due to altered flow
s. This 

is at odds w
ith extensive evidence put before the 

State W
ater Resources Control Board and the 

N
orth Coast Regional W

ater Q
uality Control 

Board regarding the dire state of these w
aterw

ays 
w

ith regard to flow
. A

s described in our m
yriad 

See Responses to Com
m

ents 1.0 through 1.2 and 
1.4. 
 State W

ater Board staff disagrees w
ith the 

com
m

enters’ assertion that the decision to not 
include altered flow

s as part of the California 
Integrated Report is at odds w

ith extensive 
evidence put before the W

ater Boards.  The 
inform

ation subm
itted by the California 



Com
m
ent Sum

m
ary and Responses 
 

Proposed Clean W
ater Act Section 303(d) List of W

ater Q
uality Lim

ited Segm
ents (303(d) List) 

Portion of the 2012 California Integrated Report 

C
om

m
ent D

eadline: 12pm
 on February 5, 2015 

 
25 N

o. 
A

uthor 
C

om
m

ent 
R

esponse 
com

m
ents and data subm

issions, listing for flow
s 

triggers num
erous im

portant benefits for local 
w

aters, including, but not lim
ited to: 

x H
igher prioritization of identified, im

paired 
w

aterw
ays on lists of bond and other funds 

earm
arked for restoration of im

paired w
aters.  

xReduce the burden of proof in state regulatory 
processes that can address flow

 needs, such as 
w

aste and unreasonable use hearings and public 
trust doctrine applications.  
xBetter support local land use and planning 
decisions by requiring decision m

akers to consider 
flow

 im
pacts in CEQ

A
 assessm

ents.  
xA

llow
 the state to better track and highlight the 

prim
ary causes of w

aterw
ay im

pairm
ent.  

 Listing for flow
s under the 303(d) List w

ould 
align official state acknow

ledgem
ent of 

w
aterw

ays im
paired by a lack of flow

s w
ith 

actual, docum
ented conditions, as robustly 

supported by the scientific evidence m
entioned 

above. Further flow
 im

pairm
ent listings provide a 

long list of benefits, not just to river ecosystem
s 

and the protection of beneficial uses, but also to 
regional decision m

akers, state and local agencies, 

Coastkeeper A
lliance w

as review
ed by the N

orth 
Coast W

ater Board staff and the State W
ater 

Board staff and it w
as determ

ined that the data 
and inform

ation subm
itted w

as not of sufficient 
quality and/or quantity to m

ake an adequate 
assessm

ent.  The application of the Listing Policy 
to pollution based im

pairm
ents, like flow

 
alterations, is inappropriate and outside the scope 
of the m

ethodology used to develop the Listing 
Policy. The Listing Policy is solely applicable to 
the developm

ent of the 303(d) List (Categories 5, 
4a and 4b) and is therefore pollutant focused.   
(See Listing Policy, Section 2.1 (concerning 
Category 5):  “W

aters shall be placed in this 
category of the section 303(d) list if it is 
determ

ined, in accordance w
ith the California 

Listing Factors, that the w
ater quality standards 

are not attained; the standards nonattainm
ent is 

due to toxicity, a pollutant, or pollutants; and the 
rem

ediation of the standards attainm
ent problem

 
requires one of m

ore TM
D

Ls.” The use of the 
Listing Policy requires a pollutant based w

ater 
quality objective and an associated num

eric to 
interpret that objective and determ

ine im
pairm

ent 
of beneficial uses.  Even w

ith regard to evaluating 
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and the State Board itself. G

iven the escalating 
threats facing the region’s w

aterw
ays and 

salm
onids and the length of tim

e betw
een listing 

cycles, w
e urge the State W

ater Board to take 
im

m
ediate action to incorporate flow

 listings into 
the 2012 303(d) List. 

narrative w
ater quality objectives for pollutants, 

the Listing Policy (at section 6.1.3) requires that 
evaluation guidelines be:  applicable to the 
beneficial use, protective of the beneficial use, 
linked to the pollutant under consideration, 
scientifically based and peer review

ed, w
ell 

described, and identify a range above w
hich 

im
pacts occur and below

 w
hich no or few

 im
pacts 

are predicted.  Furtherm
ore, such guidelines m

ust 
be responsive to principles of public participation 
and transparency. 
 W

hile the placem
ent of a segm

ent im
paired by 

altered flow
s due to anthropogenic causes m

ay be 
appropriate under Category 4c of the Integrated 
Report, w

ithout a m
ethodology or interpretive 

guidance in place to m
ake that determ

ination, any 
recom

m
endations w

ould be m
ade in a non-

transparent and potentially inconsistent m
anner.  

The com
m

enter’s assertions of benefits are 
assum

ptions that m
ay or m

ay not be realized if 
flow

 alterations w
ere included in Category 4c of 

the Integrated Report.  Segm
ents that are 

appropriately placed in Category 4c for 
im

pairm
ents caused solely due to pollution from
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anthropogenic actions com

pel no subsequent 
regulatory action. 
 Lastly the com

m
enter is confusing the term

s “list” 
and “2012 303(d) List” in relation to identifying 
altered flow

s.    A
ltered flow

 is defined as 
pollution and is not considered to be applicable 
under CW

A
 section 303(d).  It m

ay by applicable 
under CW

A
 section 305(b) as part of Category 4c 

of the California Integrated Report. 
3.1 

California 
Coastkeeper 
A

lliance 

California Coastkeeper A
lliance w

as required to 
bring suit in 2007 to com

pel the D
epartm

ent of 
Fish and W

ildlife and State W
ater Board to w

ork 
together to im

plem
ent m

andates to set m
inim

um
 

flow
s and reflect those num

bers in the approval of 
w

ater rights perm
its.  The actions subsequent to 

the conclusion of this m
atter have been ham

pered 
by lack of sufficient funding, com

m
unication and 

other im
pedim

ents, w
ith the result that w

ater 
diversions continue – and in m

any places are 
escalating – despite the needs of w

aterw
ays and 

fish. Im
m

ediate action is needed to – at a 
m

inim
um

 – form
ally recognize that “no w

ater” is a 
problem

 the state w
ill acknow

ledge and act on. 

See Responses to Com
m

ents 1.0-1.2, 1.4, and 3.0. 
 State W

ater Board staff assum
es the com

m
enter is 

referring to obligations under Public Resources 
Code 10,000 et seq.  Those requirem

ents do not 
apply to im

plem
entation of the Clean W

ater A
ct, 

and the use of the CW
A

 section 305(b) portion of 
the California Integrated Report w

ould not be the 
appropriate avenue to achieve or com

pel such 
State W

ater Board or D
epartm

ent of Fish and 
W

ildlife (D
FW

) action.  The State W
ater Board 

does consider stream
flow

 recom
m

endations w
hen 

it processes w
ater right applications.  It also 

exercises its continuing authority over w
ater right 

perm
its and licenses as appropriate given 
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resources available, quality of data available, legal 
requirem

ents, and the due process rights of 
diverters. 

3.2 
California 
Coastkeeper 
A

lliance 

The State W
ater Board’s failure to include any 

flow
 listings is at odds w

ith clear law
 and science. 

The Clean W
ater A

ct, its im
plem

enting 
regulations and U

.S. EPA
 G

uidance, provide the 
overarching legal and regulatory direction for 
state action. Even assum

ing that further guidance 
and process on flow

s listings w
ould be beneficial 

in close cases, the w
aterw

ays that our groups 
identified on a priority shortlist (see list attached 
to com

m
ent letter) w

ere selected because they are 
the m

ost egregiously im
paired due to altered 

flow
s – in som

e cases having no flow
 at all for 

m
onths of the year w

hen flow
s historically w

ere 
regularly present. 
 Continued refusal by the state to take even the 
m

ost straightforw
ard steps – such as recognizing 

that a dry w
aterbody is im

paired because it cannot 
support fish – raises serious public trust concerns. 
The State W

ater Board is entrusted to protect 
public trust resources, w

hich includes ensuring 
w

aterw
ays continue to flow

. The California 

See Responses to Com
m

ents 1.4 and 3.0.   
 State W

ater Board staff looked in great detail at 
the priority list identified by the com

m
enter.  Staff 

looked beyond the subm
itted inform

ation and 
could not find an adequate am

ount of inform
ation 

to support a recom
m

endation for inclusion into 
Category 4c.  H

ow
ever, if a transparent and 

consistent m
ethodology for assessing pollution 

related im
pairm

ents w
ere in place it could 

facilitate future categorizations of these w
aters 

w
ithin the California Integrated Report 

fram
ew

ork.  The State W
ater Board is w

orking 
w

ith the D
FW

 to develop an appropriate 
m

ethodology. 
 Issues revolving flow

 are extrem
ely com

plicated 
especially those in the N

orth Coast area.  Lack of 
flow

 can be attributed to non-anthropogenic 
sources such as drought or seasonal variation.  A

 
dry w

aterbed itself is not sufficient evidence to 
show

 im
pairm

ent.  Segm
ents are appropriately 
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public trust doctrine protects navigable stream

s 
and their tributaries for a variety of uses including 
fishing and habitat for fish. The doctrine requires 
states to m

anage lands underlying navigable 
w

aters in trust for the benefit of the public.  It 
creates a duty for states to protect w

aterw
ays for 

preservation and public use. 

placed in Category 4c for im
pairm

ents caused 
solely due to pollution from

 anthropogenic actions 
yet require no subsequent regulatory action. 

3.3 
California 
Coastkeeper 
A

lliance 

The State W
ater Board has an affirm

ative duty to 
ensure navigable w

aterw
ays – rem

ain navigable – 
and preserve a w

aterw
ays natural habitat.  A

s the 
Suprem

e Court held in Audubon Society, and as 
recently reaffirm

ed in Light v. State W
ater 

Board, “no party can acquire a vested right to 
appropriate w

ater in a m
anner harm

ful to public 
trust interests and the state has ‘an affirm

ative 
duty’ to take the public trust into account in 
regulating w

ater use by protecting public trust 
uses w

henever feasible.” Therefore, the State 
W

ater Board not only has the authority to prevent 
w

aterw
ays to becom

e im
paired by low

 flow
s, but 

it has an affirm
ative duty to protect public trust 

resources to ensure navigable w
aterw

ays do not 
becom

e im
paired from

 low
 flow

s.  A
dditionally, 

the State W
ater Board’s Public Trust Enforcem

ent 
U

nit should take im
m

ediate action to direct w
ater 

This com
m

ent extends beyond the scope of the 
State W

ater Board’s consideration of the 
Integrated Report. 
 N

onetheless, the State W
ater Board has and 

continues to take actions related to instream
 flow

 
petitions, as w

ell as to evaluate and develop 
m

inim
um

 flow
 requirem

ents for appropriative 
w

ater rights. 
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users and w

ater m
asters to stop dew

atering 
stream

s and rivers w
here clear violations of the 

public trust doctrine have occurred. 
3.4 

California 
Coastkeeper 
A

lliance 

The statem
ent that the four listings on the existing 

303(d) list due to flow
 related alterations in the 

Ballona Creek and V
entura River w

atersheds 
“w

ill likely be proposed for delisting as part of the 
next Listing Cycle” is extrem

ely concerning. A
s 

discussed at length in Santa Barbara 
Channelkeeper’s com

m
ents, the flow

 listings of 
Reaches 3 and 4 of the V

entura River for pum
ping 

and diversion accurately reflect the current 
dim

inished flow
s and resulting im

pairm
ents to 

designated beneficial uses in those Reaches. The 
listings are legally valid, and consistent w

ith the 
State W

ater Board’s Listing Policy. In contrast, 
delisting Reaches 3 and 4 from

 the 303(d) list as 
im

paired for flow
s due to excessive pum

ping and 
diversion is inconsistent w

ith the Listing Policy, 
the Clean W

ater A
ct, and facts on the ground. W

e 
urge the State W

ater Board to consider the 
substantial and significant evidence 
Channelkeeper references to support the existing 
im

pairm
ent listings in its decision. 

In term
s of process, the 4 listings are not being 

considered by the State W
ater Board during this 

listing cycle, w
hich involves only decisions by the 

Regional W
ater Q

uality Control Boards for the 
N

orth Coast, Lahontan, and Colorado River 
regions.  The 4 listings at issue in this com

m
ent 

involve listing decisions from
 the Los A

ngeles 
region.   
 A

dditionally, the com
m

enter’s concern regarding 
the 4 listings pertains to the Staff Report’s effort 
to inventory the W

ater Boards’ actions concerning 
the 303(d) List and flow

-related alterations.   
The Staff Report (at p. 9-10) states that the W

ater 
Boards have not considered the direct assessm

ent 
of flow

 data since the adoption of the Listing 
Policy in 2004. The Staff Report acknow

ledges, 
how

ever, that there w
ere 4 listings on the existing 

303(d) List related to flow
-related alterations in 

the Ballona Creek and V
entura River w

atersheds 
(Region 4) but that those decisions w

ere m
ade 

prior to the adoption of the Listing Policy.   
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The Listing Policy provides listing factors based 
solely on pollutant im

pairm
ents.  A

s a result, any 
section 303(d) listings related to flow

 alterations 
are contrary to the Listing Policy and U

.S. EPA
 

guidance and w
ould be appropriate for 

reconsideration. Because the 4 segm
ents w

ere 
included on the 303(d) list due to pollution-related 
im

pairm
ents, and not a pollutant, the Staff Report 

explains that the 4 listings for flow
 w

ill likely be 
proposed for delisting in the next listing cycle.   
 H

ow
ever, it is im

portant to note that the 4 
segm

ents w
ere also listed on the 303(d) List for 

pollutant im
pairm

ents for w
hich TM

D
Ls have 

been developed: V
entura River Reaches 3 and 4 – 

are identified as im
paired due to pum

ping and 
w

ater D
iversion. The Regional W

ater Board and 
U

.S. EPA
 have found that those flow

 related 
im

pairm
ents w

ere addressed via the V
entura River 

A
lgae TM

D
L. Regarding the listings for Ballona 

Creek W
etlands, identified as im

paired due to 
hydrom

odification and reduced tidal flushing, the 
Regional W

ater Board and U
.S. EPA

 have found 
that the Ballona Creek Sedim

ent and Exotic 
V

egetation TM
D

L are addressing the stressors 
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involved w

ith the hydrom
odification and reduced 

tidal flushing. 
 U

.S. EPA
 tried to im

plem
ent a flow

 TM
D

L for 
the V

entura River listings and abandoned the 
effort because it lacked authority to address non-
pollutant im

pairm
ents.  Consequently, a N

utrient 
TM

D
L has been im

plem
ented that takes into 

account the flow
 im

pairm
ents as a causative 

factor. 
 The proposed CW

A
 303(d) list for the State W

ater 
Board’s current consideration does not include 
listing decisions from

 Region 4.  A
ny such 

proposed delisting in Region 4 w
ould occur in a 

future listing cycle at w
hich tim

e the com
m

enter 
m

ay participate in that decision-m
aking process.  

State W
ater Board staff w

ill discuss w
ith U

.S. 
EPA

 to determ
ine the best w

ay to m
ove forw

ard. 
 

3.5 
California 
Coastkeeper 
A

lliance 

The Staff Report lists State and Regional W
ater 

Board w
ork underw

ay to address flow
 through 

other program
s. W

hile w
e recognize these efforts 

and their possible precedent-setting utility to 
inform

 future efforts, it is im
portant to note that 

See Responses to Com
m

ents 1.0 and 3.0. 
 The com

m
enter points out that the m

any board 
actions currently underw

ay do not address other 
or all im

paired w
aterw

ays w
here readily available 
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they cannot replace w

ater quality related flow
 

listings for the reasons described herein and in 
num

erous com
m

ent letters and m
em

os to date. 
The Bay-D

elta Flow
 Criteria is specific to the 

D
elta, and does not address other im

paired 
w

aterw
ays w

here readily available data exists that 
they are im

paired due to flow
s. Curtailm

ents of 
the M

iller/D
eer/A

ntelope creeks using the public 
trust doctrine w

ere tem
porary drought actions that 

have been lifted and w
ere region specific to the 

Central V
alley, and does not address N

orth Coast 
im

paired w
aterw

ays. The frost protection 
regulations in the Russian River and N

orth Coast 
Instream

 Flow
 Policy serve to protect instream

 
flow

s through restrictions on surface w
ater rights 

conditions that are subject to Reasonable U
se and 

public trust doctrines and need to be expanded 
into other regions w

here data show
s w

aterw
ays 

are im
paired due to low

 flow
s. W

e encourage the 
Board to use all of the m

any tools at its disposal to 
address the pervasive flow

 issues that im
pact the 

rivers and stream
s in the priority shortlist and 

m
any others throughout the N

orth Coast, 
particularly as w

e confront the real possibility that 
this drought could becom

e the new
 norm

al. 

data exists indicating im
pairm

ent due to flow
.  

State W
ater Board staff has determ

ined that the 
readily available data subm

itted is not sufficient to 
indicate im

pairm
ent solely due to flow

.  The one 
action to fit all im

pairm
ents does not w

ork w
ell in 

situations that are as com
plicated and site specific 

as those related to non-pollutant w
ater quality 

im
pairm

ents caused by flow
.  Consequently, if it 

is the State W
ater Board’s desire to include non-

pollutant related flow
 im

pairm
ents under 

Category 4c of the California Integrated Report, a 
consistent and transparent m

ethodology m
ust be 

put into place.  M
oving forw

ard w
ith 

categorization of flow
 im

pairm
ent-based data and 

inform
ation that is not defensible w

ould defeat the 
purpose of any efforts to achieve the com

m
enter’s 

desired potential results. 
 The D

raft Staff Report details how
 the State 

W
ater Board is using the tools available to best 

address identified flow
 issues and any associated 

im
pacts to beneficial uses. 
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CCK

A
 encourages the Board to use all of the 

m
any tools at its disposal to address the pervasive 

flow
 issues that im

pact the rivers and stream
s, the 

urgency w
ith w

hich conditions of dew
atered 

w
aterbodies m

ust be addressed dem
ands direct 

acknow
ledgm

ent by the Board how
 and w

hy a 
lack of flow

s is im
pairing w

aterbodies.   
3.6 

California 
Coastkeeper 
A

lliance 

W
e urge the Board to list w

aters im
paired by flow

 
and to proactively apply the public trust and 
reasonable use doctrines to address the pervasive 
flow

 issues the N
orth Coast, and state. For 

exam
ple, the State W

ater Board should apply the 
Reasonable U

se D
octrine to agricultural w

ater 
use. The Reasonable U

se D
octrine is the 

“cornerstone of California’s com
plex w

ater rights 
law

s.” A
ll w

ater use m
ust be reasonable and 

beneficial regardless of the type of underlying 
w

ater right. The State W
ater Board has already 

determ
ined that “m

ore efficient and reasonable 
agriculture practices have the potential to enhance 
flow

s, reduce contam
inants, and m

inim
ize fish 

losses. The Reasonable U
se D

octrine can be used 
to prom

ote such practices.  Regardless of w
hether 

the State W
ater Board lists w

aterw
ays for flow

 
im

pairm
ents; the Board should use its broad 

See Responses to Com
m

ents 1.0 through 1.2. 
 A

dditionally, this com
m

ent extends beyond the 
scope of the CW

A
 section 303(d) List portion of 

the 2012 California Integrated Report.  H
ow

ever, 
the State W

ater Board w
ill continue to explore 

avenues to provide adequate flow
s for the 

protection of both hum
an and aquatic life.  The 

use of the Reasonable U
se D

octrine as the 
com

m
enter points out is a key w

ater rights 
m

echanism
 and is utilized by the D

ivision of 
W

ater Rights staff.  The State W
ater Board w

ill 
continue to prom

ote strategies to prevent the 
w

aste and unreasonable use of the State’s w
ater. 

 The exam
ple presented by the com

m
enter is the 

type of strategy that w
ill be explored through the 

interagency and stakeholder m
eetings regarding 
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authority under the Reasonable U

se D
octrine to 

prevent the w
aste and unreasonable use from

 
inefficient agricultural and other practices to 
protect instream

 flow
s. 

 For exam
ple, public resources are expended to 

conduct stream
-by-stream

 studies to determ
ine, 

how
 m

uch w
ater fish need. H

ow
ever, these 

studies are costly and tim
e consum

ing; they 
provide agencies an excuse to m

aintain the status 
quo of no w

ater for fish; and even w
hen the 

studies are com
pleted, the recom

m
ended instream

 
flow

s are not enforced. For exam
ple, current 

instream
 flow

 studies on the Scott River are 
designed to m

eet requirem
ents of Public 

Resources Code 10000-10005, but not the 
aforem

entioned Reasonable U
se or Public Trust 

doctrines. This approach allow
s the State W

ater 
Board to not w

ait for the D
epartm

ent of Fish and 
W

ildlife to present their studies before taking 
action to get w

ater back into stream
s. Instead of 

continuing to conduct stream
-by-stream

 studies, 
the State W

ater Board should redesign current and 
future instream

 flow
 studies so they quantify 

instream
 flow

s necessary to m
eet California’s 

flow
s and the best avenues for m

aintaining 
adequate flow

s.   
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legal obligations under the Reasonable U

se and 
Public Trust doctrines. 

3.7 
California 
Coastkeeper 
A

lliance 

The State W
ater Board should produce a legal 

m
em

o or fact sheet describing the lim
itations of 

w
ater rights. G

uidance on the Reasonable U
se and 

Public Trust doctrines lim
it w

ater rights w
ould 

em
pow

er N
G

O
 advocates and w

ater users to 
advance collaborative solutions. W

ithout State 
W

ater Board guidance on the m
atter, local w

ater 
users are unw

illing to m
ake com

prom
ises on their 

w
asteful and unreasonable w

ater use. 
 

Com
m

ent noted.  The application of w
aste and 

unreasonable use provisions is situational.  The 
State W

ater Board w
ill continue to enhance the 

inform
ation and resources it provides on its 

w
ebsite related to w

aste and unreasonable use and 
public trust, including references or actions taken 
by the Board that m

ay provide context for 
stakeholders. 

3.8 
California 
Coastkeeper 
A

lliance 

The State W
ater Board can restore instream

 flow
s 

by taking the follow
ing actions: 

(1) D
evelop W

ater Bond guidance w
ith grant-

scoring criteria that prioritizes projects that 
perm

anently dedicate w
ater for instream

 use; 
(2) Require that w

ater conserved w
ith public 

funds be perm
anently dedicated to m

eet instream
 

flow
 needs via CA

 W
ater Code Section 1707; 

(3) Recognize tribal cultural and subsistence use 
of w

ater as “beneficial.” 
(4) Require applicants for new

 w
ater rights to 

dem
onstrate that w

ater is available for 
appropriation in excess of w

ater necessary to m
eet 

The com
m

enter provides several valid avenues 
that m

ay be utilized by the State W
ater Board.  

The D
ivision of W

ater Q
uality staff w

ill ensure 
that staff in the D

ivision of Financial A
ssistance is 

aw
are of this suggestion. Further, staff encourages 

the com
m

enter to participate in the interagency 
flow

 m
eetings and to continue to coordinate w

ith 
the State W

ater Board’s D
ivision of W

ater Rights. 
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public trust requirem

ents, potential uses of 
unexercised riparian w

ater rights, and unregistered 
pre-1914 w

ater rights. 
 

3.9 
California 
Coastkeeper 
A

lliance 

W
e strongly support the designation of Little 

River, W
idow

 W
hite Creek, M

artin Slough, low
er 

Elk River, Jolly G
iant Creek, and Cam

pbell Creek 
to the Federal Clean W

ater A
ct’s list of im

paired 
w

aters as im
paired by high concentrations of fecal 

coliform
 bacteria, such as E. coli. H

um
boldt 

Baykeeper has m
onitored, collected and subm

itted 
data to support these listings back in 2010. These 
areas are frequently used for sw

im
m

ing and other 
recreation, dom

estic w
ater supplies, com

m
ercial 

oyster farm
s, and recreational/subsistence 

shellfish harvest. 

Com
m

ent noted. 

4.0 
California Trout 

O
ur Coalition is aw

are of State W
ater Board and 

Regional W
ater Board deliberations regarding the 

Listing of w
ater bodies on the CW

A
 Section 303d 

list (Category 4c) for flow
 im

pairm
ent.  W

hile w
e 

do not directly dispute evidence used by Regional 
Board staff to om

it listing of w
aterbodies due to 

flow
 im

pairm
ents, w

e agree w
ith the Integrated 

Report’s acknow
ledgem

ent that "there is no 
Regional or State w

ater quality objective, 

Com
m

ent noted. To clarify, W
ater Board staff 

engaged in discussions, as did board m
em

bers, but 
there w

ere no deliberations or decision m
aking 

w
hich w

ould require public notice or m
eeting in 

accordance w
ith the Bagley-K

eene O
pen M

eeting 
A

ct. 
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narrative or num

eric, related to flow
, and that lack 

of such a m
ethodology for assessing flow

 
im

pairm
ents m

akes appropriate listing 
determ

inations difficult. 
4.1 

California Trout 
The State W

ater Board should support 
the Regional W

ater Board’s upcom
ing M

arch 11, 
2015 w

orkshop to consider a regional approach to 
evaluate flow

 alteration im
pairm

ent through the 
Integrated Report process and support the 
Regional Boards efforts to conduct in stream

 flow
 

studies and develop flow
 objectives.  

 

The State W
ater Board fully supported and 

participated in the w
orkshop at the N

orth Coast 
W

ater Board on M
arch 11, 2015.  State W

ater 
Board M

em
ber Steve M

oore is the State W
ater 

Board liaison to Region 1 and participated in the 
m

eeting. State W
ater Board staff from

 the 
D

ivision of W
ater Rights, D

ivision of W
ater 

Q
uality, and O

ffice of Chief Counsel also 
presented inform

ation at that w
orkshop.  

 The goal of this w
orkshop w

as to present w
ater 

quality regulatory approaches to address low
 

flow
s, w

ith particular focus on the developm
ent 

and im
plem

entation of flow
 objectives. The 

w
orkshop w

as not intended to address the 
developm

ent of a statew
ide approach to 

evaluating flow
 im

pairm
ent. 

4.2 
California Trout 

Support efforts to identify funding sources to 
support expanded flow

 m
easurem

ent efforts 
throughout coastal w

ater sheds (for exam
ple, 

through appropriate use of Proposition1 funds). 

The State W
ater Board is com

m
itted to exploring 

potential funding sources to help support efforts 
related to flow

 issues. 
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4.3 

California Trout 
State Board should consider approaches that can 
be effectively applied across the diverse and 
com

plex hydrology of the coastal California 
w

atersheds w
ithout undue expenditure of lim

ited 
resources. A

n approach relying only on site-
specific flow

 studies w
ould be exceedingly 

challenging, exhaust available funding resources 
and require m

any years of studies.  

Com
m

ent noted.  The N
orth Coast W

ater Board 
w

orkshop on M
arch 11, 2015 prom

pted 
discussion of regulatory approaches for 
addressing the diverse and com

plex hydrological 
factors associated w

ith flow
.  The m

eeting had a 
particular focus on regional flow

 objective 
developm

ent that could be used to focus lim
ited 

resources. 
4.4 

California Trout 
W

e encourage State Board to adopt a regionalized 
approach sim

ilar to the N
orth Coast Instream

 
Flow

 Policy im
m

ediately on an interim
 basis 

follow
ed by a thorough review

 and validation.  
W

e seek to w
ork w

ith Regional and State W
ater 

Board staffs to consider our approach. 

A
 regionalized approach to addressing flow

 
criteria w

as discussed at the M
arch 11, 2015 

N
orth Coast W

ater Board w
orkshop.  

 The State W
ater Board w

ill draw
 on w

hat has 
been learned through im

plem
entation of the N

orth 
Coast Instream

 Flow
 Policy in considering future 

actions that m
ay apply to other areas of the state. 

 Further, the D
ivision of W

ater Rights continues to 
investigate and develop regional m

ethods to 
determ

ine appropriate stream
flow

s, w
hich could 

be used to adopt principles and guidelines for 
m

aintaining instream
 flow

s in areas of the state 
other than those covered by its instream

 flow
 

policy, as authorized by W
at. Code section 

1259.4, subd. (a)(2). 
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4.5 

California Trout 
In closing, w

e w
elcom

e the opportunity to w
ork 

w
ith State and Regional W

ater Board staff to 
participate in a w

orking group w
ith inter-agency 

coordination from
 CD

FW
, the D

ivision of W
ater 

Rights, the D
ivision of W

ater Q
uality, and other 

stakeholders to develop a strategy to help protect 
the State’s public trust resources now

 being 
threatened by depleted low

 flow
s. 

Com
m

ent noted. 

5.0 
Center for 
Biological 
D

iversity 

The State Board has failed to consider ocean 
acidification in its w

ater quality assessm
ent, 

counter to EPA
’s recom

m
endations and the 

requirem
ents of the Clean W

ater A
ct. The Board 

m
ust solicit and evaluate data on ocean 

acidification and identify w
ater segm

ents that are 
violating w

ater quality standards. 

The Listing Policy in effect for this listing cycle 
(adopted 2004) provides, “Requests for review

 of 
specific listing decisions m

ust be subm
itted to the 

SW
RCB w

ithin 30 days of the RW
Q

CB’s 
decision.” (See Section 6.3.)  A

dhering to that 
process requirem

ent, w
hich w

as not done in this 
case, is the appropriate m

anner to appeal a listing 
decision m

ade by the Regional Board. 
N

evertheless, the State W
ater Board provides the 

follow
ing responses:   

 W
hen W

ater Board staff conduct an assessm
ent of 

w
ater quality for the California 305(b) reporting 

and 303(d) listing, W
ater Board staff review

s the 
data and inform

ation collected from
 m

onitoring 
locations around the state that m

eet the 
assessm

ent m
ethodology described in the W

ater 
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Q

uality Control Policy for D
eveloping California 

Clean W
ater A

ct Section 303 (d) List (Listing 
Policy) 
(http://w

w
w

.w
aterboards.ca.gov/w

ater
issues/pro

gram
s/tm

dl/docs/ffed
303d

listingpolicy093004.
pdf).  If data show

 that w
ater quality does not 

m
eet the applicable w

ater quality standard for a 
pollutant, the w

ater body segm
ent is listed on the 

303(d) list, w
hich requires a TM

D
L (Total 

M
axim

um
 D

aily Load).  
 The Center for Biological D

iversity (Center) 
provided scientific papers on research show

ing 
that carbon dioxide levels are expected to rise, 
w

hich w
ill in turn cause changes in the ocean 

chem
istry.  Staff review

ed the scientific papers 
provided by the Center; specifically, the research 
conducted in Central California near M

onterey 
Bay. The research w

as based on carbon dioxide 
experim

ents.  A
s discussed in “U

tility of deep sea 
CO

2 release experim
ents in understanding the 

biology of high CO
2 ocean: Effects of 

hypercapnia on deep sea m
eiofauna” Section 4, 

D
iscussion, pages 12 through 15, variation in pH

 
observed in the carbon dioxide release 
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experim

ents did not allow
 the researchers to 

exam
ine the biological im

pact caused by increases 
in carbon dioxide. It appeared that during the 
carbon dioxide experim

ents, a pH
 reduction of 0.6 

pH
 units com

paring to the control areas w
as 

observed, and the accuracy of the sensors w
as 

suspected.  D
uring the experim

ents carbon 
dioxide concentrations (m

easured as pH
) varied 

throughout all experim
ents.  This high variability 

in carbon dioxide and pH
 m

ade it im
possible to 

interpret the dose tolerance response of anim
als to 

hypercapnia that could trigger physiological stress 
or death for any of the anim

als studied.  The 
author stated on page 15 that “understanding of 
the biological and ecological consequences of 
increased hypercapnia over shallow

 and deep 
w

aters of the w
orld ocean w

ill require know
ledge 

of the physiological responses of organism
s as a 

function of the severity and duration of 
hypercapnia.” 
 The California Listing Policy requires that w

e 
consider only data and inform

ation that m
eet the 

m
inim

um
 quality assurance requirem

ents as it 
outlined in “D

ata Q
uality A

ssessm
ent Process”, 
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Section 6.1.4 of the Listing Policy:  “Even though 
all data and inform

ation m
ust be used, the quality 

of the data used in the developm
ent of the section 

303(d) list shall be of sufficient high quality to 
m

ake determ
inations of w

ater quality standards 
attainm

ent.”  The variable pH
 data do not m

eet the 
data quality requirem

ents described in the Listing 
Policy.  Therefore, the research results cannot be 
used for 303(d) listing.  
 If data for pH

 specific to California's m
arine 

w
aters are available for assessm

ent during the 
next listing cycle, that data w

ill be evaluated 
under the provisions of the Listing Policy using a 
w

eight-of-evidence approach to evaluate the lines 
of evidence based on the applicable w

ater quality 
standard.  The State W

ater Resources Control 
Board and the Regional W

ater Q
uality Control 

Boards solicit all readily available data and 
inform

ation prior to the evaluation process.  W
e 

encourage you to subm
it your data specific to 

California’s m
arine w

aters w
hen solicitation for 

data is announced, and it w
ill be evaluated for the 

next 303(d) listing cycle decisions. 
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5.1 

Center for 
Biological 
D

iversity 

D
ata subm

itted by the Center w
as not evaluated 

by the State Board. The Center has previously 
provided supporting m

aterials on the im
pacts of 

ocean acidification and subm
itted scientific 

inform
ation supposing the inclusion of ocean 

w
aters on the 303(d) list. O

cean acidification 
im

poses a serious threat on m
arine life. California 

should list ocean w
aters as im

paired. 

See Response to Com
m

ent 5.0. 

5.2 
Center for 
Biological 
D

iversity 

California has an independent duty to evaluate 
ocean acidification during its w

ater quality 
assessm

ent (Environm
ental Protection A

gency 
2010). Specifically, EPA

 directed states to 
evaluate ocean acidification data for their 2012 
integrated reports (Environm

ental Protection 
A

gency 2010). The Clean W
ater A

ct provides that 
states m

ust “evaluate all existing and readily 
available w

ater quality-related data and 
inform

ation to develop the list.” 40 C.F.R. § 
130.7(b)(5); see also Sierra Club v. Leavitt, 488 
F.3d 904 (11

th Cir. 2007). Beyond review
ing the 

inform
ation subm

itted by the Center, California 
m

ust also evaluate pH
, biological inform

ation, and 
other m

onitoring data that is available to it and 
seek out ocean acidification data from

 state, 
federal, and academ

ic research institutions. EPA
’s 

See Response to Com
m

ent 5.0.   
 The State W

ater Board’s proposed 303(d) List 
portion of the Integrated Report only pertains to 
w

aters w
ithin the jurisdiction of the Regional 

W
ater Q

uality Control Boards for the N
orth 

Coast, Lahontan, and Colorado River regions. 
 Pursuant to section 6.1.2.1 of the Listing Policy, 
the W

ater Boards have an obligation to seek all 
readily available data and inform

ation through 
their solicitation process, but to undertake an 
independent evaluation of ocean acidification 
beyond the data and inform

ation subm
itted to it.  

The Listing Policy w
as developed to establish a 

standardized approach for developing the CW
A

 
303(d) List to achieve the overall goal of 
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2010 m

em
o and Integrated Report G

uidance 
discussed several sources, including the N

ational 
O

ceanic and A
tm

ospheric A
dm

inistration data 
(EPA

 2010: 7-9; EPA
 G

uidance 30-31). There are 
now

 several sources for high resolution ocean 
acidification data. 
 California has failed to m

eet the Clean W
ater 

A
ct’s requirem

ents to evaluate all readily 
accessible data and inform

ation on ocean 
acidification. To correct its integrated report and 
303(d) list, the Board needs to obtain and evaluate 
all relevant param

eters of ocean acidification 
data available from

 these sources that serve 
as clearinghouses for ocean acidification data, 
especially those that are specific to California’s 
w

aters. 

achieving w
ater quality standards for California’s 

surface w
aters. 

 The Pacific O
cean overlaps jurisdictional 

boundaries for m
ultiple Regional W

ater 
Boards. Since this is a national and global issue, 
the regions are not addressing this issue 
individually as it is m

ore appropriately addressed 
by the U

.S. EPA
. To this point, the U

.S. EPA
 

recently released a docum
ent titled “Strategic Plan 

for Federal Research and M
onitoring of O

cean 
A

cidification” (O
cean A

cidification Research 
Plan) w

hich w
ill guide research and m

onitoring 
that w

ill im
prove our understanding of ocean 

acidification, its potential im
pacts on m

arine 
species and ecosystem

s, and adaptation and 
m

itigation strategies. 
 The State W

ater Board adopted an am
endm

ent to 
the Listing Policy, w

hich defines (at section 6.1.1)  
all readily available data and inform

ation for the 
developm

ent of the CW
A

 section 303(d) List as 
that data and inform

ation that can be subm
itted to 

the California Environm
ental D

ata Exchange 
N

etw
ork (CED

EN
). The State W

ater Board 
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encourages the com

m
enter to subm

it California 
specific data into CED

EN
. 

5.3 
Center for 
Biological 
D

iversity 

The State W
ater Board m

ust evaluate w
hether any 

of California’s ocean w
aters m

ust be included on 
the 303(d) list because current m

easures are not 
stringent enough to prevent ocean acidification 
and achieve w

ater quality standards. 33 U
.S.C. § 

1313(d). 
 California O

cean Plan at 3 (2012). These 
beneficial uses are not being attained by ocean 
w

aters off California due to ocean acidification. 
 California m

ust consider ocean acidification data 
in light of designated uses and applicable 
standards. The standards for chem

ical and 
biological characteristics require that:  
xThe pH

 shall not be changed at any tim
e m

ore 
than 0.2 units from

 that w
hich occurs naturally.  

xM
arine com

m
unities, including vertebrate, 

invertebrate, and plant species, shall not be 
degraded.  
xThe natural taste, odor, and color of fish, 
shellfish, or other m

arine resources used for 
hum

an consum
ption shall not be altered. 

See Responses to Com
m

ents 5.0 and 5.2.  
 Evaluating current preventative m

easures is 
beyond the scope of listing for the purposes of 
CW

A
 section 303(d). 

 W
hen applicable data is subm

itted into CED
EN

 it 
w

ill be evaluated and assessed consistent w
ith the 

Listing Policy and applicable w
ater quality 

standards.   
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xThe concentration of organic m

aterials in fish,  
shellfish or other m

arine resources used for 
hum

an consum
ption shall not bioaccum

ulate to 
levels that are harm

ful to hum
an health.  

 O
cean plan at 6 &

 10. Finally, California’s 
antidegradation policy requires the m

aintenance 
of existing high quality. Resolution 68-16. O

cean 
acidification is causing violations of these 
standards in certain w

aters of California. 
5.4 

Center for 
Biological 
D

iversity 

W
hile the state has failed to evaluate ocean 

acidification data, the Center’s prior subm
issions 

indicate w
ater quality problem

s and violations of 
the above standards that w

arrant listing. W
ithout 

repeating form
er com

m
ents, I w

ill urge the state 
to evaluate the Center’s subm

issions as w
ell as 

publicly available m
onitoring data on ocean 

acidification. M
oreover, this com

m
ent focuses on 

new
 scientific data that underscores the fact that 

these standards are already not being attained. 
 Shellfish in the California Current large m

arine 
ecosystem

 have experienced m
assive m

ortality 
during this w

ater quality assessm
ent period. 

H
atcheries and natural shellfish have experienced 

See Responses to Com
m

ents 5.0 and 5.2.   
 The new

 inform
ation subm

itted by the com
m

enter 
is outside of the solicitation for the 2012 
California Integrated Report.  State W

ater Board 
staff encourages the com

m
enter to subm

it all 
applicable California data and inform

ation related 
to the w

ater quality of the State’s oceans into 
CED

EN
 for future assessm

ents. 
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reproduction failures from

 California to 
W

ashington (Feely et al. 2012). A
 new

 study by 
W

aldbusser et al. identified aragonite saturation as 
the factor causing lim

ited grow
th and m

ortality 
for shellfish (W

aldbusser &
 H

ales 2014).  Pacific 
oyster larvae in hatcheries in the Pacific 
N

orthw
est experienced m

assive m
ortality due to 

ocean acidification (Barton et al. 2012).  The 
W

aldbusser follow
-up study identifies saturation 

state as the principal cause of the adverse 
biological im

pacts (W
aldbusser &

 H
ales 2014). 

N
otably, California already experiences levels of 

aragonite undersaturation that have been linked to 
harm

ful effects in shellfish (Feely et al. 2008; 
G

ruber et al. 2012; H
auriet al. 2013). Such 

conditions in experim
ents caused a forty percent 

increase in deform
ities and death of rare northern 

abalone (Crim
 et al. 2011). A

nother study of 
O

lym
pia oysters, a foundation species along the 

coast, show
ed that ocean acidification stunted 

their grow
th (H

ettinger et al. 2012). California 
m

ussels also grew
 thinner and w

eaker shells that 
are m

ore vulnerable to m
ortality, predation, and 

desiccation (G
aylord et al. 2011). 
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O

ff of California’s coast, scientists have 
docum

ented harm
ful biological consequences in 

m
arine com

m
unities of plankton. In a recent study 

of pteropods in the California Current (Bednaršek 
et al. 2014), scientists found 53%

 of onshore 
individuals and 24%

 of offshore individuals to 
have severe dissolution dam

age that w
as 

correlated positively w
ith the percentage of 

undersaturated w
ater w

ithrespect to aragonite 
(id.).  Further, scientists estim

ate that shell 
dam

age due to ocean acidification has doubled in 
near shore habitats since pre-industrial conditions 
and w

ill triple by 2050 (id.).  Because pteropods 
form

 the base of the foodw
eb, providing food for 

m
any species of fish, a decline in pteropods could 

have far-reaching ecosystem
 im

pacts. 
 A

dditionally, ocean acidification has likely 
increased the toxicity of harm

ful algal bloom
s in 

Southern California that have both caused 
objectionable aquatic grow

th and concentrated 
toxins in seafood that are harm

ful to hum
an 

health. The toxicity of harm
ful algal bloom

s 
increases w

ith ocean acidification.  O
cean 

acidification conditions can increase toxins as 
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m

uch as five-fold in harm
ful algae that can poison 

m
arine m

am
m

als and even cause paralytic 
shellfish poisoning in people (Fu et al. 2012; 
A

very O
 Tatters et al. 2013; Tatters et al. 2012; 

A
very O

. Tatters et al. 2013). The neurotoxin 
dom

oic acid in diatom
 Pseudo-nitzschia increased 

w
ith acidification as did the toxicity of 

A
lexandrium

 catenella (Id.). A
 -0.5pH

 change 
caused toxin production in the diatom

s to increase 
4.2-fold and a -0.3pH

 unit change increased the 
toxicity 2.5-fold (Tatters et al. 2012). The 
experim

ents done in these studies w
ere at levels of 

CO
2 that are already occurring in California, and 

the increase in the toxicity of harm
ful algal 

bloom
s in Southern California m

ay be consistent 
w

ith ocean acidification (Id.) A
lready, these 

harm
ful algal bloom

s have been related to m
ass 

m
ortalities of fish and m

arine m
am

m
als and these 

studies suggest that the dam
age w

ill becom
e m

uch 
w

orse. 
 W

hile these are a few
 new

 studies highlighted, the 
body of science previously subm

itted plus the data 
sets recom

m
ended herein provide am

ple 
inform

ation on ocean acidification for California 
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to evaluate against its w

ater quality standards. A
 

failure to do so underm
ines the intent and 

provisions of the Clean W
ater A

ct. 
6.0 

Earth Law
 Center 

The State W
ater Board should recognize on the 

303(d) list the w
aterw

ays on the Coalition’s    
M

ay 15, 2013 shortlist (attached) im
paired for low

 
or no flow

.  

See Responses to Com
m

ents 1.0 through 1.2, 1.4, 
and 3.0 
 For the current listing cycle pertaining to the State 
W

ater Board’s consideration of approving the 
2012 Integrated Report, the notice of solicitation 
w

as transm
itted on January 14, 2010.  The 

deadline for the subm
ission of data and 

inform
ation w

as A
ugust 30, 2010.  State W

ater 
Board staff exam

ined and review
ed all data that 

w
as tim

ely subm
itted.  D

ata and inform
ation 

subm
itted subsequent to the deadline is not 

considered for purposes of the 2012 Integrated 
Report for this listing cycle. 
 The data subm

itted in response to the 2010 N
otice 

of Solicitation had identified m
ore w

aters than the 
com

m
enter references on its “top ten” shortlist. 

6.1 
Earth Law

 Center 
A

t m
inim

um
, list the Scott River and Shasta 

River, w
hich N

orth Coast staff found to have 
sufficient inform

ation and data subm
itted to m

eet 
all criteria of staff suggested m

ethodology for 

See Responses to Com
m

ents 1.0 through 1.2, 1.4, 
and 3.0. 
 The N

orth Coast W
ater Board staff found that the 
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characterization as im

paired. 
only tw

o w
aters w

ith the m
inim

um
 inform

ation 
(four criteria identified by the Regional staff) 
necessary to characterize a potential im

pairm
ent 

under Category 4c of the Integrated Report, are 
the Scott and Shasta Rivers.  H

ow
ever, the N

orth 
Coast W

ater Board further concluded: 
 

The Scott and Shasta rivers are both listed as 
im

paired for tem
perature, the TM

D
Ls 

docum
ent altered flow

 conditions as one of 
m

any factors contributing to the tem
perature 

im
pairm

ent, and the Regional W
ater Board is 

addressing altered flow
 concerns in these 

rivers in the context of the tem
perature 

im
pairm

ents. A
 protocol is needed for 

distinguishing betw
een a w

ater body that is 
im

paired by a pollutant and exacerbated 
by altered flow

 conditions, versus a w
ater 

body that is prim
arily im

paired because of 
flow

 conditions.…
the m

ethodology has not 
been vetted state‐w

ide and has not been 
determ

ined to be appropriate for assessing 
flow

 im
pairm

ents through the Integrated 
Report process. A

n appropriate m
ethodology 

should be developed in consultation w
ith the 
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State W

ater Board, the D
ivision of W

ater 
Rights, other regional w

ater boards, and 
stakeholders. Before Regional W

ater Board 
staff can m

ake a decision w
hether or not to 

place a w
ater body in Category 4c for altered 

flow
s, a m

ethodology should be in place that 
is scientifically defensible and repeatable so 
that it can be consistently applied in the 
Integrated Report process state‐w

ide to 
determ

ine if altered flow
 is causing the non‐

attainm
ent of w

ater quality standards now
 

and in the future to any stream
 in the state 

(page 67 of the Regional Staff Report). 
 

State W
ater Board staff also evaluated these w

ater 
bodies and cam

e to sim
ilar conclusions.  State 

W
ater Board staff attem

pted to utilize the existing 
m

ethodology available in the Listing Policy using 
not only inform

ation that w
as subm

itted but also 
other inform

ation from
 internal and external 

sources.  W
hile there w

as sufficient inform
ation 

identified for these tw
o w

aters, the applicability of 
utilizing the Integrated Report process for 
addressing w

aters w
ith flow

 im
pairm

ents that are 
already im

paired by pollutants has still not been 
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fully exam

ined. 

6.2 
Earth Law

 Center 
In the alternative these (ten) “shortlist” w

ater 
bodies should be listed as im

paired due to altered 
flow

 on the 305(b) Report per the Clean W
ater 

A
ct and EPA

 guidance, and are an im
portant 

precursor to further action under local, state and 
federal law

s and policies to prevent further 
degradation and ensure the long-term

 health of the 
state’s w

aterw
ays.  M

any other states already list 
w

aterw
ays as im

paired due to altered flow
.   

California should catch up rather than continuing 
to delay proper identification of all im

pairm
ents in 

order to keep and return needed flow
 in our rivers 

and stream
s. 

See Responses to Com
m

ents 1.0 through 1.2, 1.4, 
3.0, and 6.1. 

6.3 
Earth Law

 Center 
The CW

A
 calls for stakeholder involvem

ent in the 
303(d)/305(b) process through the subm

ission of 
citizen data and com

m
ents. The Coalition and 

other m
em

bers of the public have responded over 
the last four and a half years w

ith data, lines of 
evidence, legal analysis, and repeated accounts of 
the necessity of, and practical benefits associated 
w

ith, the requested flow
 im

pairm
ent listings. Y

et, 
virtually none of the public's input is reflected in 
the D

raft Staff Report on the 2012 California 

State and Regional W
ater Board staff participated 

in several m
eetings w

ith stakeholders as indicated 
by the com

m
enter, and the State W

ater Board 
agrees that stakeholder participation is a vital 
elem

ent to inform
ed decision m

aking.  State 
W

ater Board staff did take into account the m
any 

conversations and inform
ation provided by the 

stakeholders w
hile com

piling the D
raft Staff 

Report.  The public participation and discussion 
regarding flow

 im
pairm

ent and the Integrated 
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Integrated Report [Clean W

ater A
ct Sections 

303(d) and 305(b)] (D
raft Staff Report). This 

raises serious questions as to the effectiveness and 
future viability of state-citizen partnerships, w

hich 
are essential to ensuring the good health of the 
state’s w

aterw
ays. This is not a one-w

ay process; 
the public m

ust be involved in both the provision 
of relevant local data, and in the application of 
im

pairm
ent listings to protect local w

aterw
ays.  

 

Report w
as highly valued by staff, and staff plans 

to continue the coordination as it m
oves forw

ard 
exam

ining flow
 im

pairm
ents. 

6.4 
Earth Law

 Center 
The CW

A
 calls for 303(d) listings w

here 
beneficial uses are im

paired – w
hether by 

pollution or pollutants.  California can and should 
choose to include flow

 im
pairm

ents under 
Category 4c of its Section 303(d) list, or, at 
m

inim
um

, m
ust identify flow

-im
paired w

aterw
ays 

as such in the state’s overall Integrated Report. 

See Responses to Com
m

ents 1.0 through 1.2, and 
3.0.   
 The CW

A
 section 303(d) requires the 

identification of im
pairm

ents of w
ater quality 

standards and the developm
ent of TM

D
Ls to 

address those im
pairm

ents w
ithin a reasonable 

tim
e fram

e.  Category 4c of the Integrated Report 
is not considered to be part of the 303(d) List of 
im

paired w
aterbodies by either the State W

ater 
Board or U

.S. EPA
.  The State W

ater Board 
considers w

aters in Category 4a (a TM
D

L has 
been developed), 4b (other regulatory controls 
obviate the need for TM

D
L developm

ent), and 5 
(TM

D
L needed) to be those on the statew

ide 
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303(d) List w

hile U
.S. EPA

 considers only 
Category 5 w

aters to be part of the federal 303(d) 
List. 

6.5 
Earth Law

 Center 
A

 flow
 objective is not necessary to m

ake a listing 
for flow

 im
pairm

ent.  W
ater quality standards 

encom
pass both the designated uses of a w

ater 
body and the w

ater quality criteria established to 
protect those uses, as w

ell as antidegradation 
requirem

ents. A
s long as an im

pairm
ent of a 

beneficial use can be show
n, the w

aterw
ay is 

im
paired regardless of the existence of adopted 

criteria.  A
vailable data show

s clear beneficial use 
im

pairm
ents due to low

 flow
 for “shortlist” 

w
aterw

ays, particularly the Scott and Shasta 
Rivers. These w

aterw
ays should accurately be 

listed as im
paired due to altered flow

. 

See Responses to Com
m

ents 1.0, 1.1, and 1.4.   
 The State W

ater Board agrees that beneficial use 
im

pairm
ent is sufficient (w

ith or w
ithout a flow

 
objective)  but determ

ining the beneficial use 
im

pairm
ent is extrem

ely difficult for staff w
ithout 

a m
ethodology in place, especially for som

ething 
as com

plex as flow
.  The State W

ater Board and 
N

orth Coast W
ater Board staff could not clearly 

determ
ine if the beneficial uses of a w

ater quality 
segm

ent w
ere im

paired solely due to stream
 flow

 
or lack thereof.  In m

any w
ater segm

ents, flow
 is 

seasonal resulting in dry periods during the 
sum

m
er m

onths.  If a clear standard or 
m

ethodology w
as developed to exam

ine flow
 and 

other form
s on non-pollutant related pollution, 

W
ater Board staff w

ould have a transparent and 
consistent w

ay to characterize beneficial use 
im

pairm
ents caused by such pollution. 

 The W
ater Boards have assessed applicable w

ater 
quality standards for the Scott and Shasta Rivers 
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and the im

pairm
ents are identified on the 303(d) 

List as follow
s:  K

lam
ath River H

U
, Shasta River 

H
A

 is listed for: A
lum

inum
 (M

unicipal supply 
beneficial use), Low

 D
issolved O

xygen (Cold 
freshw

ater habitat beneficial use), and 
Tem

perature (Cold freshw
ater habitat beneficial 

use).  The D
issolved oxygen and Tem

perature 
listings are being address by a TM

D
L that w

as 
approved in 2007. 
 K

lam
ath River H

U
, Scott River H

A
 is listed for: 

A
lum

inum
 (M

unicipal supply beneficial use), 
Biostim

ulatory Conditions (Cold freshw
ater 

habitat beneficial use)*, D
issolved O

xygen (Cold 
freshw

ater habitat beneficial use)*, pH
 (Cold 

freshw
ater habitat beneficial use)*, Sedim

entation 
(Cold freshw

ater habitat beneficial use), and 
Tem

perature (Cold freshw
ater habitat beneficial 

use).  The Sedim
entation and Tem

perature listings 
are being address by a TM

D
L that w

as approved 
in 2006.  The listings w

ith an asterisk are new
 

listings proposed for this cycle. 
6.6 

Earth Law
 Center 

Sim
ilarly, a state-adopted m

ethodology is not 
necessary to list “shortlist” flow

-im
paired 

w
aterw

ays–especially the Scott and Shasta Rivers. 

See Responses to Com
m

ents 1.0, 1.1, 3.0, and 6.5.  
 The W

eight of Evidence approach referenced by 
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N

um
erous other states successfully list for flow

 
im

pairm
ent w

ithout a standardized m
ethodology. 

Even if the State W
ater Board insists on utilizing 

a m
ethodology, the Listing Policy’s “w

eight of 
evidence” can be used to support flow

 listings. 

the com
m

enter is m
ore accurately referred to as 

the Situation-Specific W
eight of Evidence 

A
pproach w

ithin the Listing Policy (at section 
3.11) w

hich m
ay be utilized to assess standards 

im
paired by pollutants but not pollution.  The 

Listing Policy w
as designed for use w

ith pollutant 
based im

pairm
ents.  G

iven the State W
ater 

Board’s broad authorities over flow
, the federal 

governm
ent’s lim

ited authority over flow
, there is 

little dem
onstrated benefit to Category 4c 

im
pairm

ent identification. 
6.7 

Earth Law
 Center 

Sufficient data are available on m
ultiple N

orth 
Coast w

aterw
ays (especially the Scott and Shasta 

Rivers) to find that flow
 alterations are causing 

im
pairm

ent.  The D
raft Staff Report fails to even 

acknow
ledge the N

orth Coast staff’s recognition 
of strong flow

 im
pairm

ent data subm
itted on the 

Scott and Shasta Rivers, w
hich m

et all the criteria 
of the N

orth Coast staff’s suggested m
ethodology 

for flow
 listings.  The D

raft Staff Report m
ust be 

revised to recom
m

end flow
 listings for at least the 

Scott and Shasta Rivers and to describe in detail 
the procedure and other justifications for the 
rejection of listings for other “shortlist” 
w

aterw
ays. 

See Responses to Com
m

ents 1.0, 1.1, 3.0, and 6.1.  
 State W

ater Board staff determ
ined that 

assessm
ent for flow

 based im
pairm

ent could not 
be adequately perform

ed utilizing existing 
guidance and m

ethods. 
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6.8 

Earth Law
 Center 

The D
raft Staff Report incorrectly concludes that 

w
ater segm

ents cannot be listed as flow
-im

paired 
under Category 4c w

hen the sam
e w

ater segm
ent 

is listed as im
paired by a pollutant. To the 

contrary, U
.S. EPA

’s 2006 G
uidance specifically 

dem
onstrates that states using a “m

ulti-category” 
reporting fram

ew
ork can list a w

aterw
ay in both 

Category 4c and 5. States using a “single 
category” reporting fram

ew
ork can list a 

w
aterbody w

ith both Category 4c and 5 
im

pairm
ents. For exam

ple, num
erous states (such 

as Idaho, O
hio and Tennessee) list w

aterw
ays in 

Category 4c for pollution even w
hen pollutant 

im
pairm

ents are identified for the sam
e segm

ent, 
w

ith EPA
 approval. 

See Response to Com
m

ents 1.0 and 1.1. 
. 

6.9 
Earth Law

 Center 
Pollutant listings do not effectively address flow

, 
since only pollution listings properly and directly 
address flow

 im
pairm

ent. This is w
hy EPA

’s 2006 
G

uidance distinguishes “lack of adequate flow
” as 

a cause of im
pairm

ent, rather than solely as a 
source of im

pairm
ent. 

See Responses to Com
m

ents 1.0 and 1.1. 
  

6.10 
Earth Law

 Center 
Those w

aterw
ays already listed as im

paired due to 
altered flow

 in Region 4 should not be delisted 
during the next Listing Cycle. D

elisting these 
w

aterw
ays is neither required by law

 nor 

See Response to Com
m

ent 3.4. 
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w

arranted by the data that correctly justified the 
initial listings. 

6.11 
Earth Law

 Center 
California should choose to list w

aterw
ays as 

im
paired due to altered flow

 on its 303(d) list 
rather than the 305(b) Report. O

ther states take 
this approach, such as Tennessee (w

hich places all 
im

paired w
aterw

ays on its 303(d) list, including 
those in Category 4c) and O

hio (w
hich lists flow

 
as a cause of im

pairm
ent on its 303(d) list if there 

is also a pollutant im
pairing the w

aterw
ay). If the 

State W
ater Board chooses not to take this 

approach, they should at least list flow
-im

paired 
w

aterw
ays on the 305(b) Report. 

See Responses to Com
m

ents 1.0, 1.1, and 3.0. 
 It is State W

ater Board staff’s interpretation that 
w

aterbodies currently listed for pollutant based 
im

pairm
ents should not be included for pollution 

based im
pairm

ents as w
ell.  The pollution based 

im
pairm

ents should be addressed via the TM
D

L 
or other regulatory process.  If all pollutant based 
im

pairm
ents are eventually addressed and the 

pollution im
pairm

ents still exist, then placem
ent 

into Category 4c could be appropriate.  
6.12 

Earth Law
 Center 

W
hile the flow

 program
s listed in the D

raft Staff 
Report are im

portant, they are sim
ply insufficient 

to both keep w
ater in threatened and im

paired 
w

aterw
ays and ensure that additional w

ater is put 
back in those w

aterw
ays. The state m

ust allow
 

local citizens to utilize the tools they need to 
protect w

aterw
ays – these tools include form

al 
flow

 im
pairm

ent identification w
here appropriate. 

It is unclear w
hat can be gained from

 a w
aterbody 

being place onto Category 4c for pollution 
im

pairm
ent w

hen that sam
e w

ater is already on 
the 303(d) List for pollutant im

pairm
ent.  Citizens 

are able to utilize the fact that these w
aters area 

already im
paired due to pollutants, som

e of w
hich 

have identified flow
 as a contributing factor to 

those im
pairm

ents, as a tool to affect local 
projects, policy, and obtain funding for 
restoration.  

6.13 
Earth Law

 Center 
In addition to ensuring the proper identification of 
the state’s im

paired w
aterw

ays, there are 
See Responses to Com

m
ents 1.5, 6.6, and 6.12. 
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num

erous practical benefits of flow
 listings that 

expand upon and com
plem

ent other identified, 
existing program

s to restore flow
. These include: 

supporting better local land use and planning 
decisions that keep flow

 in im
paired w

aterw
ays, 

ensuring greater prioritization for restoration 
funding, easing of the burden of proof in state 
regulatory processes that can address flow

 needs, 
and allow

ing for the state to better track and 
highlight w

aterw
ay im

pairm
ent causes (thereby 

prioritizing resources to address those w
aterw

ays 
m

ore efficiently). 

G
iven the State W

ater Board’s broad authorities 
over flow

 and the federal governm
ent’s lim

ited 
authority over flow

, there is little dem
onstrated 

benefit to Category 4c im
pairm

ent identification. 

6.14 
Earth Law

 Center 
A

 M
ay 15, 2013 letter to the State W

ater Board  
from

 ELC and California Coastkeeper A
lliance 

(CCK
A

) (attached for reference) further described 
in detail the benefits of flow

 listings and attached 
a “shortlist” of w

aterw
ays believed by Coalition 

m
em

bers and others to be “clearly and 
incontrovertibly im

paired.” A
fter a m

eeting w
ith 

Chair M
arcus and upper m

anagem
ent in Sum

m
er 

2013, ELC provided as requested further details 
on the listing processes other states use to identify  
flow

 im
pairm

ent. A
gain at the request of the State 

W
ater Board, in Septem

ber 2014 ELC researched 
and provided details on the exact categorization  

Com
m

ent noted.  The State W
ater Board greatly 

appreciates the coordinated efforts betw
een its 

staff and Earth Law
 Center staff to determ

ine if 
and how

 flow
 im

pairm
ents could be included 

w
ithin the CW

A
 sections 303(d) and 305(b).  

U
ltim

ately, staff concluded that the lack of a 
consistent m

ethodology for assessing non-
pollutant related pollution w

ithin the California 
Integrated Report process did not allow

 for an 
affirm

ative determ
ination of beneficial use 

im
pairm

ent.  This conclusion should not dim
inish 

the discussion and collaboration betw
een Earth 

Law
 Canter and the State W

ater Board. 
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of the flow

 im
pairm

ent listings in ten states 
around the country (i.e., Category 4c versus 5, 
303(d) versus 305(b), etc.). 
 

6.15 
Earth Law

 Center 
D

espite years of increasingly detailed legal and 
factual support, how

ever, the N
orth Coast staff 

listed no w
aterw

ays as flow
-im

paired on either the 
303(d) list or the 305(b) Report. The prim

ary cited 
reason in its Public Review

 D
raft Staff Report for 

the 2012 Integrated Report (Public Review
 D

raft 
Staff Report) w

as that the “Listing Policy does not 
provide guidance for evaluation of w

ater quality 
im

pairm
ents related to reduced flow

.” H
ow

ever, 
as the Coalition explained in its joint A

pril 1, 
2014 com

m
ent letter to the State W

ater Board and 
at subsequent N

orth Coast w
orkshops in both 

Santa Rosa and Redding, this reasoning is flaw
ed. 

The CW
A

, im
plem

enting regulations and U
.S. 

EPA
 guidance do allow

 for flow
 listings; a 

specific m
ethodology for such is unnecessary in 

cases w
here there are clear beneficial use 

im
pairm

ents; and listings can m
ove forw

ard 
w

here the data support such listings. Thus the 
Coalition found in its letter to the State W

ater 
Board the “failure to include any flow

 listings to 

See Responses to Com
m

ents 1.0, 1.1, 1.4, 3.0 and 
6.3. 
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be unsupportable.” 
 

6.16 
Earth Law

 Center 
A

fter the N
orth Coast’s revised Staff Report for 

the 2012 Integrated Report (N
orth Coast Staff 

Report) w
as released on July 30, 2014, the 

Coalition subm
itted additional com

m
ents 

(attached for reference) and testified w
ith 

num
erous other supporters of the flow

 listings at 
the A

ugust 14, 2014 N
orth Coast Board m

eeting. 
(N

otably, no one spoke in opposition to the  
listings.) The Coalition supported the N

orth Coast 
staff’s assessm

ent of strong flow
 im

pairm
ent 

evidence for the Scott and Shasta Rivers, but 
opposed the decision not to list these w

aterw
ays in 

light of this data show
ing im

pairm
ent. 

W
hile the N

orth Coast Board ultim
ately approved 

the 303(d) list w
ithout flow

 im
pairm

ent listings, 
the Resolution’s subsection on flow

 (as described 
further below

) specifically “reserves its right to 
m

odify the 303(d) List in accordance w
ith 

applicable rules and regulations....” The hearing 
follow

ing up on this direction is set for M
arch 11, 

2015. Considering the significant, regular public 
involvem

ent that has occurred for four and a half 
years, the Coalition is surprised that the D

raft 

See Responses to Com
m

ents 4.1, 6.1, and 6.3.   
 The State W

ater Board w
ill consider adopting the 

statew
ide list at its A

pril 8, 2015 m
eeting.  The 

N
orth Coast W

ater Board m
ay m

odify decisions 
of its 303(d) list or 305(b) report during the next 
listing cycle. 
 The data subm

itted as part of the 2012 N
otice of 

Solicitation is available for review
 online at 

http://w
w

w
.w

aterboards.ca.gov/w
ater

issues/prog
ram

s/tm
dl/ref

m
enu.shtm

l.  Further the N
orth 

Coast W
ater Board staff report and supporting 

inform
ation for its Regional Integrated Report is 

incorporated by reference in A
ppendix K

 of the 
D

raft Staff Report (See Staff Report, p. 25, w
hich 

states: 
  

“The adm
inistrative record contains all 

records used to develop the 2012 
California Integrated Report. Records are 
any docum

ents produced, received, 
ow

ned, or used by the State W
ater Board 
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Staff Report not only recom

m
ended 

no flow
 im

pairm
ent listings, but also failed to 

recognize the extensive argum
ents and 

inform
ation provided by the Coalition and its 

m
em

bers, often at the State W
ater Board’s ow

n 
request. Indeed, the D

raft Staff Report actually 
takes a step backw

ards from
 the N

orth Coast Staff 
Report by failing to specifically address the strong 
flow

 im
pairm

ent data available for the Scott and 
Shasta Rivers, data recognized by the N

orth Coast 
staff. Based on the extensive inform

ation provided 
by the public, as w

ell as other readily available 
inform

ation (w
hich the State W

ater Board is 
required to consider), the Coalition asks that the 
D

raft Staff Report be revised to list those N
orth 

Coast w
aterw

ays on the “shortlist” as flow
-

im
paired. 

and Regional W
ater Boards regardless of 

m
edia, physical form

, or characteristics. 
A

n index of the references for data and 
inform

ation in the adm
inistrative record 

used for developm
ent of the 2012 

California Integrated Report is presented 
in A

ppendix K
 of this report.” 

  

6.17 
Earth Law

 Center 
Effective state-citizen partnerships are essential 
for ensuring the good health of California’s 
w

aterw
ays. Failing to recognize any w

aterw
ays as 

flow
-im

paired or m
eaningfully respond to the 

specific points the Coalition and other 
stakeholders have raised for years questions the 
future effectiveness and viability of public-state 
partnerships in the context of the 303(d)/305(b) 

See Responses to Com
m

ents 4.1 and 6.3.   
 The State W

ater Board agrees that state-citizen 
partnerships are essential for ensuring the health 
of California w

aters and to develop current and 
future strategies to protect and enhance those 
w

aters.  The D
raft Staff Report w

as w
ritten in 

response to the stakeholder input on the topic of 
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process and its im

plem
entation. The Coalition 

asks that the D
raft Staff Report be revised to 

reflect the significant stakeholder involvem
ent in 

the 303(d)/305(b) process, particularly by listing 
“shortlist” w

aterw
ays as flow

-im
paired pursuant 

to Section 303(d) – especially, the Scott and 
Shasta Rivers – and responding to other points 
raised by the Coalition in these com

m
ents and 

previous com
m

ents. 

flow
 and to provide a cohesive description of the 

issues faced by W
ater Board staff w

ith exam
ining 

flow
 related issues w

ithin the Integrated Report 
fram

ew
ork.  W

ater Board staff has actively 
participated in and encouraged com

m
unication 

w
ith the stakeholders on this issue.  State W

ater 
Board staff participated during the M

arch 11, 
2015 w

orkshop and w
ill prom

ote the continued 
dialogue w

ith stakeholders and other agencies 
m

oving forw
ard. 

6.18 
Earth Law

 Center 
CW

A
 Section 303(d)(1)(A

) establishes the 
requirem

ents for the 303(d) list as follow
s: 

     Each state shall identify those w
aters w

ithin its 
boundaries for w

hich the effluent lim
itations 

required by section 301(b)(1)(A
) and section 

301(b)(1)(B) are not stringent enough to 
im

plem
ent any w

ater quality standard applicable 
to such w

aters. The State shall establish a priority 
ranking for such w

aters, taking into account the 
severity of the pollution and the uses to be m

ade 
of such w

aters. 
 In other w

ords, if (after the identified Section 301 
controls are put in place) a w

ater body’s w
ater 

quality standards are not being m
et, then “those 

See Responses to Com
m

ents 1.0, 1.1 and 6.11.   
 The State W

ater Board disagrees w
ith the 

com
m

enter’s interpretation that pollution-caused 
im

pairm
ents are appropriately identified on the 

CW
A

 section 303(d) List.  That assertion is also 
contrary to U

.S. EPA
’s guidance on developing 

the 303(d) list.   
 Com

m
enter’s reliance for such interpretation on 

CW
A

 section 303(d)(1)(A
) containing the term

 
“pollution” is m

isplaced. In context, the phrase 
“taking into account the severity of the pollution” 
pertains to a state’s obligation to establish a 
priority ranking for such w

aters. CW
A

 section 
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w

aters” “shall” be identified under Section 303(d) 
–regardless of w

hether due to pollutant or 
pollution. Indeed, Section 303(d)(1)(A

), w
hich 

m
andates such identification of im

paired w
aters, 

includes only the w
ord “pollution.” The w

ord 
“pollutant” does not becom

e relevant until Section 
303(d)(1)(C), w

hich addresses total m
axim

um
 

daily loads (TM
D

Ls). Identifying a w
aterw

ay as 
flow

-im
paired under Category 4c is thus 

consistent w
ith inclusion on the 303(d) list, w

hich 
by the CW

A
’s ow

n language encom
passes 

“pollution.” The identification of flow
-im

paired 
w

aterw
ays under Section 303(d)(1)(A

) is a 
separate and distinct task from

 determ
ining 

w
hether or not TM

D
Ls are required to address 

those im
pairm

ents. This latter task is described in 
CW

A
 Section 303(d)(1)(C). U

nlike Section 
303(d)(1)(A

), Section 303(d)(1)(C) does 
specifically reference “pollutants,” but in the 
context of developing a TM

D
L only. In other 

w
ords, Section 303(d) of the CW

A
 supports the 

listing of all im
paired w

aterw
ays – w

hether 
im

paired by pollution or pollutants – and then the 
developm

ent of TM
D

Ls for the pollutant 
im

pairm
ents on the list. 

303(d)(1)(A
) does not obligate states to identify 

flow
 im

paired w
aterw

ays as com
m

enter asserts. 
 Pollution, as defined by the CW

A
 is “the m

an-
m

ade or m
an-induced alteration of the chem

ical, 
physical, biological, and radiological integrity of 
w

ater” (section 502(19)).  In order to determ
ine if 

actions are resulting in the attainm
ent of 

applicable w
ater quality standards, you m

ust first 
identify an applicable w

ater quality standard and a 
m

ethod for assessing attainm
ent.  In the case of 

pollution you m
ust also show

 that it is the result of 
m

ade-m
ade alterations and that no other pollutant 

is causing w
ater quality im

pairm
ent. 
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6.19 
Earth Law

 Center 
The above argum

ent w
as supported by N

orth 
Coast Board Chair John Corbett, w

ho stated at the 
A

ugust 14, 2014 N
orth Coast Board m

eeting that 
“there is m

erit to the argum
ent [under] 

303(d)(1)(a) that you can list a w
ater as being 

im
paired as separate from

 particular pollutants.” 
Chair Corbett also stated that he thinks the 
reasoning presented by ELC for flow

 im
pairm

ent 
listings “is right.”  Chair Corbett accordingly 
asked that the final Resolution approving the 2012 
303(d) list be am

ended to “add the phrase ‘and 
reserving the right to add to the 303(d) list.  
Based on the CW

A
, as w

ell as the statem
ents 

offered by the Chair of the N
orth Coast Board, the 

D
raft Staff Report should be revised to properly 

include “shortlist” w
aterw

ays – especially the\ 
Scott and Shasta Rivers – as flow

 im
paired, 

preferably on the 303(d) list but if not, in the 
305(b) Report. 

See Response to Com
m

ent 6.18. 
 The California Integrated Report is updated on an 
ongoing basis.  The decision to not include flow

 at 
this tim

e does not preclude the addition of flow
 as 

part of a future Listing Cycle.  Y
et it is the State 

W
ater Board’s view

 that such characterization 
w

ould occur pursuant to its CW
A

 section 305(b) 
reporting obligation.   
 Resolve #15 of the N

orth Coast Board Resolution 
R1-2014-0043 reads, “The Regional W

ater Board 
reserves the right to m

odify the 303(d) List in 
accordance w

ith applicable rules and regulations, 
including the Listing Policy.”  A

s previously 
stated, it is the State W

ater Board’s interpretation 
of the Clean W

ater A
ct that pollution based 

im
pairm

ents are not part of the section 303(d) 
List.  The Regional W

ater Board can m
odify its 

303(d) List as part of future listing cycles, but 
adding flow

 to the 303(d) List w
ould not be in 

accordance w
ith the Listing Policy or other 

applicable rules and regulations. 
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 W

ater Board staff w
ill continue to coordinate w

ith 
stakeholders and other agencies to better 
characterize flow

 im
pairm

ents and to determ
ine 

w
hether and, if so, how

 they should be 
incorporated into the Integrated Report process. 

6.20 
Earth Law

 Center 
A

 flow
 objective is not necessary to m

ake a listing 
for flow

 im
pairm

ent. A
s long as an im

pairm
ent of 

a beneficial use can be show
n, the w

aterw
ay is 

im
paired and available data show

 clear BU
 

im
pairm

ent. The D
raft Staff Report  

States that “w
ithout a num

eric or narrative 
objective to apply as an evaluation guideline, the 
use of current assessm

ent m
ethods is not 

appropriate” (p. 11). This is incorrect. W
ater 

quality standards encom
pass both the designated 

uses of a w
ater body and the w

ater quality criteria 
established to protect those uses, as w

ell as 
antidegradation requirem

ents. W
here low

 flow
s in 

rivers, creeks and stream
 have im

paired a 
beneficial use, the w

ater quality standards have 
been violated, and the w

ater body segm
ent m

ust 
be listed under Section 303(d). 

See Responses to Com
m

ents 1.0, 1.1, 1.4, 6.5, and 
6.18. 

6.21 
Earth Law

 Center 
M

oreover, from
 a practical perspective, w

aiting 
the num

erous years likely needed to adopt flow
 

See Response to Com
m

ent 3.0. 
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objectives w

ould cause corresponding years w
orth 

of harm
 to affected w

aterw
ays, harm

 that could be 
prevented w

ith tim
ely identification of flow

 
im

pairm
ents. The next integrated report cycle for 

the N
orth Coast is 2018, and a flow

 objective m
ay 

w
ell not be adopted by that date. Both the D

raft 
Staff Report and recent N

orth Coast Board 
Triennial Review

 actions support this concern; 
these dem

onstrate that no one has com
m

itted to 
the developm

ent of a flow
 objective, despite the 

insistence that one is needed. 

M
oreover, it is unclear how

 characterization of 
pollution related im

pairm
ents w

ould prevent harm
 

to affected w
aterw

ays. 
 The N

orth Coast W
ater Board can incorporate off-

cycle decisions recom
m

endations consistent w
ith 

the recently am
ended Listing Policy.  The D

raft 
Staff Report outlines the m

any other actions the 
State W

ater Board is undertaking to address flow
 

related issues and the com
m

itm
ent to participate 

in the upcom
ing flow

 related m
eetings.  The 

M
arch 11, 2015 w

orkshop focused on regulatory 
approaches to address low

 flow
s w

ith a particular 
focus on the developm

ent and im
plem

entation of 
flow

 objectives. 
6.22 

Earth Law
 Center 

O
ther states have avoided this logjam

 and m
oved 

forw
ard w

ith CW
A

-com
pliant, narrative flow

 
objectives that allow

 them
 to readily identify 

flow
-im

paired w
aterw

ays and take other 
protective actions under the CW

A
.  H

ow
ever, 

California does not appear to be on this path. 
Considering the low

 likelihood of a N
orth Coast 

flow
 objective being com

pleted by any state entity 
in the next several years, the State W

ater Board 
should act now to list clearly flow

 im
paired 

See Response to Com
m

ent 6.11. 
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w

aterw
ays, including the Scott and Shasta Rivers. 

6.23 
Earth Law

 Center  
The D

raft Staff Report calls for a “consistent 
m

ethodology for addressing pollution […
] prior to 

including assessm
ents of flow

-related 
inform

ation” (p. 11). But as m
ultiple letters from

 
Coalition m

em
bers to the N

orth Coast Board
 and 

the State W
ater Board

 indicate, it is the CW
A

, its 
im

plem
enting regulations and U

.S. EPA
 G

uidance 
that constitute the overarching legal basis for state 
action – not a state-adopted m

ethodology. If State 
W

ater Board staff insists on using an adopted 
m

ethodology, the Listing Policy can serve this 
purpose. The Listing Policy states that w

here the 
“w

eight of evidence indicates non-attainm
ent, the 

w
ater segm

ent shall be placed on the Section 
303(d) list,” even w

hen all other Listing Factors 
do not result in a listing. Coalition m

em
bers 

including ELC staff participated extensively in the 
drafting of the Listing Policy through the A

B 982 
PA

G
, and can attest that the w

eight of evidence 
approach w

as developed for such purposes. A
s the 

provided and readily available data show
, the 

“w
eight of evidence” for “shortlist” w

aterw
ays 

indicates im
pairm

ents due to altered flow
, and 

See Responses to Com
m

ents 1.0, 1.1 and 6.6. 
 Section 1, subsection 3, of the Listing Policy 
states in express term

s the intent for the 
application of the w

eight of evidence listing 
factor:  “3.   D

ata A
ssessm

ent: A
n assessm

ent in 
favor of or against a list action for a w

aterbody-
pollutant com

bination shall be presented in fact 
sheets.  The assessm

ent shall identify and discuss 
relationships betw

een all available lines of 
evidence for w

ater bodies and pollutants.  This 
assessm

ent shall be m
ade on a pollutant-by-

pollutant (including toxicity) basis. (Em
phasis 

added.)” 
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aterw
ays should be listed for flow

 
im

pairm
ents. 

6.24 
Earth Law

 Center 
A

 statew
ide policy for identifying flow

 
im

pairm
ents for the 303(d) list and/or 305(b) 

Report, if developed by the State W
ater Board for 

close cases (i.e., cases unlike the Scott and Shasta 
Rivers), m

ust com
ply w

ith the letter and intent of 
CW

A
 Section 303(d) to serve as a backstop to 

protect w
aterw

ays w
here pollution controls fail to 

protect beneficial uses. 
Particularly in light of the state’s significant 
deviation from

 the federally m
andated, biennial 

303(d)/305(b) Report schedule, any decision 
m

aking structure to identify flow
-im

paired 
w

aterw
ays m

ust err on the side of recognizing and 
listing threatened and im

paired w
aterw

ays, rather 
than erecting further roadblocks to restoring 
essential flow

s. D
elays for the developm

ent of a 
“flow

s listing policy” w
ould interfere w

ith the 
need to im

m
ediately identify the m

ost egregious 
cases of w

ater bodies im
paired due to altered 

flow
, including the Scott and Shasta Rivers. 

See Responses to Com
m

ents 1.0, 1.1, and 3.0. 
 W

ater Board staff w
ould like to determ

ine the best 
regulatory approaches for addressing low

 flow
s 

and flow
 alterations.  The Integrated Report 

process m
ay or m

ay not be the appropriate 
solution.  The w

orkshop on M
arch 11, 2015 at the 

N
orth Coast W

ater Board w
as intended to inform

 
this determ

ination.   
 It is not the State W

ater Board’s intention to 
create roadblocks to restoring the State’s w

ater 
quality but rather to scientifically and 
transparently protect, restore and enhance the 
State’s w

ater quality. 

6.25 
Earth Law

 Center 
Sufficient data are available on the Scott and 
Shasta Rivers for a flow

-im
pairm

ent listing.  
A

fter review
ing data on N

orth Coast flow
, State 

See Responses to Com
m

ents 1.0, 1.4, 6.1, 6.3, 6.5, 
6.7, and 6.16. 
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W

ater Board staff concluded that “a consistent 
source of high quality flow

 data across w
atersheds 

is lacking” (p. 11). This statem
ent is incorrect. A

s 
N

orth Coast staff pointed out in their Staff Report, 
there is sufficient data for at least the Scott and 
Shasta Rivers to m

ake a finding of im
pairm

ent 
due to altered flow

. A
fter suggesting a 

m
ethodology w

ith specific criteria that could be 
used to evaluate flow

 im
pairm

ent, N
orth Coast 

staff found that “[s]ubm
itted inform

ation for the 
Scott River and Shasta River indicate that all 
criteria are m

et, if this m
ethodology w

ere to be 
used.” 
 By contrast, the State W

ater Board’s D
raft Staff 

Report fails to even acknow
ledge the N

orth Coast 
staff's suggested m

ethodology and recognition of 
the strong flow

 im
pairm

ent data available for the 
Scott and Shasta Rivers. N

o reason w
as given for 

the state’s rejection of this conclusion by the 
N

orth Coast staff. The State W
ater Board further 

ignores inform
ation provided (as requested) by 

ELC on other states’ listing m
ethodologies, w

hich 
dem

onstrate a w
ide range of acceptable and 

straightforw
ard processes for identifying flow

-
im

paired w
aterw

ays. 



Com
m
ent Sum

m
ary and Responses 
 

Proposed Clean W
ater Act Section 303(d) List of W

ater Q
uality Lim

ited Segm
ents (303(d) List) 

Portion of the 2012 California Integrated Report 

C
om

m
ent D

eadline: 12pm
 on February 5, 2015 

 
73 N

o. 
A

uthor 
C

om
m

ent 
R

esponse 
6.26 

Earth Law
 Center 

W
e ask that the D

raft Staff Report be revised to at 
least recom

m
end listing of the Scott and Shasta 

Rivers for flow
, as identified in the N

orth Coast 
Staff Report, and to also describe in detail the 
assessm

ent procedure taken for “shortlist” 
w

aterw
ays that w

ere rejected for listing. If the 
State W

ater Board chooses to ignore the N
orth 

Coast staff’s findings w
ith regard to date for the 

Scott and Shasta, w
e ask that the reasons for that 

rejection be provided in detail, particularly in light 
of the extensive w

ork to date by the public and 
N

orth Coast staff regarding consideration of flow
 

im
pairm

ents in these w
aterw

ays. 

See Responses to Com
m

ents 1.0, 1.2, 1.4, 1.5, and 
6.11.  The State W

ater Board staff 
recom

m
endations and findings are detailed in the 

current D
raft Staff Report. 

6.27 
Earth Law

 Center 
The draft staff report incorrectly concludes that 
w

aterw
ays cannot be listed as flow

 im
paired w

hen 
already listed as im

paired by a pollutant. U
.S. 

EPA
’s 2006 G

uidance specifically dem
onstrates 

that states using a “m
ulti-category” reporting 

fram
ew

ork can list a w
aterw

ay in both categories 
4c and 5. Based on their ow

n interpretation of the 
EPA

’s 2006 G
uidance, State W

ater Board staff 
chose “not to place w

ater in Category 4c for 
pollution w

hen other im
pairm

ents by pollutants 
are identified for the sam

e w
ater body segm

ent” 
(p. 10). 

See Responses to Com
m

ents 1.0, 1.1, 1.2, 1.4 and 
1.5. 
 The statem

ent contained in the Staff Report to 
w

hich com
m

enter refers does not m
ake an 

incorrect conclusion or interpretation by applying 
U

.S. EPA
’s 2006 guidance.  U

.S. EPA
’s 2006 

G
uidance states (at section V

.G
.3, pg. 56): 

 
“Segm

ents should be placed in Category 
4c w

hen the [S]tates dem
onstrate[] that the 

failure to m
eet an applicable w

ater quality 
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 This is contrary to the interpretations by other 
states and U

.S.EPA
. Contrary to the D

raft Staff 
Report’s interpretation, the plain m

eaning of this 
language is Category 4c is reserved for 
im

pairm
ents caused by pollution rather than 

pollutants. It says nothing about the case in w
hich 

im
pairm

ents are caused by both pollutants and 
pollution, focusing only on the categorization of 
pollutants versus pollution under the G

uidance 
system

. 
 

standard is not caused by a pollutant 
(em

phasis added), but instead is caused by 
other types of pollution. Segm

ents placed 
in Category 4c do not require the 
developm

ent of a TM
D

L.”   

6.28 
Earth Law

 Center 
EPA

’s 2006 G
uidance does not state that 

w
aterw

ays cannot be listed for both pollutant and 
pollution im

pairm
ents. To the contrary, the EPA

's 
2006 G

uidance dem
onstrates that if a state uses a 

“m
ulti-category” reporting fram

ew
ork (as the 

EPA
’s 2006 G

uidance suggests30), then a 
w

aterw
ay can be placed in both Category 4c and 

5. The G
uidance specifically dem

onstrates this 
point w

ith “Segm
ent J” in its “Segm

ent 
Categorization G

uide” (see Figure 1, below
). If a 

state chooses to use a “single-category” approach 
(i.e., w

here “Category 5 takes precedence over all 
other categories”), then a w

ater body that has both 
a Category 4c and 5 im

pairm
ent can be classified 

See Responses to Com
m

ents 1.0, 1.1, 1.2, 1.4 1.5, 
and 6.27 
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under Category 5, w

hile still recognizing the 
pollution im

pairm
ent. 

6.29 
Earth Law

 Center 
Flow

 is not effectively addressed through 
pollutant listings.  
A

fter choosing not to list any w
aterw

ays as 
im

paired due to altered flow
, the D

raft Staff 
Report explains that the “[t]he current strategy 
relies on the TM

D
L process or other regulatory 

alternatives to identify causative factors and 
linkage analyses to control the pollution 
associated w

ith pollutant im
pairm

ents” (p. 10). 
The D

raft Staff Report continues that the “lack of 
flow

 has been identified as a causal factor” in 
TM

D
Ls developed to increase w

ater tem
perature 

and sedim
entation, such as in the Shasta River 

W
atershed Tem

perature and D
issolved O

xygen 
TM

D
L action plan (p. 10). H

ow
ever, addressing 

flow
 through pollutant listings is not as effective 

as addressing flow
 through flow

 im
pairm

ent 
listings, since only the latter properly and directly 
addresses the im

pairm
ent. 

See Response to Com
m

ents 1.0, 1.1, and 1.4. 
 The D

raft Staff Report describes the m
any other 

program
s it utilizes to address low

 flow
s and flow

 
alterations.  The TM

D
L is one regulatory process 

w
here flow

 alterations are addressed and has been 
utilized in several areas including those initiated 
by U

.S. EPA
 including the Ballona Creek 

W
etlands Sedim

ent and Invasive Exotic 
V

egetation TM
D

Ls and several Eel River TM
D

Ls 
for Sedim

ent and Tem
perature.  The m

eeting on 
M

arch 11, 2015 focused on identifying other 
regulatory m

echanism
s to address low

 flow
s. 

6.30 
Earth Law

 Center 
Existing w

aterw
ays listed under category 5 should 

not be delisted. 
The D

raft Staff Report states that the four current 
listings for flow

-related alterations (all in Region 

See Response to Com
m

ent 3.4.   
 The State W

ater Board’s approval of the statew
ide 

CW
A

 section 303(d) list m
ust be in accordance 
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4, w

hich is not part of this listing cycle) “w
ill 

likely be proposed for delisting as part of the next 
Listing Cycle” (p. 10). The reason cited is that the 
listings w

ere m
ade “prior to adoption of the 

Listing Policy and before guidance w
as developed 

on the m
ethod to inventory w

aters im
paired by 

pollution, and not pollutants” (pp. 10-11). 
H

ow
ever, as described above, the D

raft Staff 
Report’s reliance on the Listing Policy is 
m

isplaced, since the CW
A

 and its im
plem

enting 
regulations provides the overarching legal and 
regulatory direction for state action, not the 
Listing Policy. The CW

A
 calls for listings to 

reflect beneficial use im
pairm

ents. State listing 
policies cannot be less stringent than the CW

A
. 

D
elisting existing flow

-im
paired w

aterw
ays 

sim
ply based on the existence or not of state 

guidance is neither required by the CW
A

 nor 
w

arranted by the data, w
hich correctly justify the 

EPA
-approved listings. 

w
ith the CW

A
, it’s im

plem
enting regulations, and 

the Listing Policy.  State W
ater Board staff’s 

recom
m

endations concerning the segm
ents 

com
m

enters assert have flow
 im

pairm
ents are in 

accordance w
ith all three.  

6.31 
Earth Law

 Center 
California should list for flow

 im
pairm

ent in the 
303(d) list rather than the 305(b) report.  
The D

raft Staff Report assum
es that the Coalition 

advocated for Category 4c flow
 listings under the 

305(b) Report generally rather than on the 303(d) 

See Responses to Com
m

ents 1.0, 1.1, 6.11, and 
6.18. 
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list. H

ow
ever, the Coalition previously requested 

that flow
 im

paired w
aterw

ays be included on the 
303(d) list, highlighting as support the other states 
that take this approach and associated benefits. 
states such as Tennessee appropriately place 
w

aterw
ays im

paired by altered flow
 in one list, to 

be clear to the public and decision m
akers w

hich 
w

aterw
ays are “im

paired” and w
hich are not, and 

w
hy. Tennessee lists all under their 303(d) list, 

being clear of course that only pollutants w
ill 

receive TM
D

Ls. 
6.32 

Earth Law
 Center 

Existing efforts to restore flow
 described in the 

draft staff report are inadequate to protect north 
coast rivers and stream

s. The flow
 program

s in the 
draft staff report are insufficient to keep w

ater in 
im

paired w
ater bodies and ensure additional w

ater 
is put back in those w

ater bodies. A
fter rejecting 

flow
 im

pairm
ent listings w

ith little explanation 
the D

raft Staff Report discusses in far m
ore 

significant detail the state’s other efforts to protect 
flow

, expressing that “it is im
portant to 

acknow
ledge that the State and Regional W

ater 
Boards address flow

 through various other 
program

s” (see p. 11-13). 
The Coalition com

m
ends the State and N

orth 

See Responses to Com
m

ents 3.0 and 6.12.  The 
State W

ater Board Policy for M
aintaining 

Instream
 Flow

s in N
orthern California Coastal 

Stream
 (effective February 4, 2014), is directly 

applicable to the N
orth Coast w

aters highlighted 
by the com

m
ents.  The M

arch 11, 2015 w
orkshop 

in coordination w
ith the N

orth Coast W
ater Board 

focused on determ
ining additional regulatory 

approaches for addressing low
 flow

s and flow
 

alterations in the N
orth Coast and statew

ide. 
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Coast Boards on these efforts. H

ow
ever, m

ost of 
them

 address flow
 outside of the N

orth Coast, 
proving of little near- or m

edium
-term

 value to the 
w

aterw
ays at issue. M

oreover, there is no 
inform

ation that they w
ill provide the short-term

 
relief that flow

 listings could provide, as described 
extensively by the Coalition and other 
com

m
enters in prior letters. 

6.33 
Earth Law

 Center 
W

ith respect to the D
raft Staff Report’s discussion 

of the public trust doctrine, the Coalition 
com

m
ends the State W

ater Board’s recognition of 
its responsibilities to protect flow

s under the 
doctrine. H

ow
ever, the legal landscape regarding 

the public trust doctrine is in flux. 
The California Suprem

e Court is currently 
considering w

hether to grant review
 of the recent 

ruling that protecting the public trust could require 
regulating w

ithdraw
als of interconnected 

groundw
ater. A

nd acting alone, the State W
ater 

Board’s efforts to enforce the public trust doctrine 
have not been sufficient to protect flow

s in the 
vulnerable rivers of the N

orth Coast. For exam
ple, 

som
e N

orth Coast advocates report that they 
received no substantive State W

ater Board 
response to public trust and other com

plaints 

Com
m

ent noted.  See Response to Com
m

ent 3.1. 
 Public trust com

plaints can be brought before the 
State W

ater Board anytim
e, independent of the 

California Integrated Report process.  It is not 
clear that incorporating flow

 alterations into the 
Integrated Report w

ould enhance the State W
ater 

Board’s functions related to the Public Trust 
A

uthority. 
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concerning Scott River flow

s, w
hich are so low

 
that salm

on either have no or delayed access to 
som

e spaw
ning grounds even during norm

al 
precipitation years, w

hile irrigators continue to 
over-divert and inadequately report on such 
diversions. Listing rivers for flow

 im
pairm

ent 
could bolster the Board’s public trust authority by 
reinforcing the need for responsive actions, 
including but not lim

ited to curtailm
ent letters. 

6.34 
Earth Law

 Center 
A

nother exam
ple referenced in the D

raft Staff 
Report is the Policy for M

aintaining Instream
 

Flow
s in N

orthern California Coastal Stream
s 

(A
B 2121 Policy). The Coalition appreciates key 

elem
ents of the A

B 2121 Policy, such as the 
establishm

ent of regionally protective criteria that 
include a lim

ited season of diversion, m
inim

um
 

bypass flow
, and m

axim
um

 cum
ulative diversion 

rate. H
ow

ever, the A
B 2121 Policy has significant 

shortcom
ings. 

For exam
ple, the geographic scope of the A

B 
2121 Policy is lim

ited, leaving out the entire 
K

lam
ath River system

. (Sim
ilarly, the Russian 

River Frost Protection regulations provide a useful 
tool to address flow

, but are geographically 
lim

ited to the Russian River stream
 system

.) 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report. 
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Further, w

hile developm
ent of site-specific 

criteria under the A
B 2121 Policy could prove 

beneficial, im
plem

entation has been lim
ited. 

6.35 
Earth Law

 Center 
The A

B 2121 Policy fails to adequately address 
historic over diversion in the N

orth Coast. Flow
 

im
pairm

ent listings w
ould supplem

ent the A
B 

2121 Policy by offering practical benefits to all 
applicable w

aterw
ays – regardless of geographic 

location w
ithin the N

orth Coast and other gaps 
associated w

ith the A
B 2121 Policy. 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report. 

6.36 
Earth Law

 Center 
Tw

o final exam
ples referenced in the D

raft Staff 
Report are the State W

ater Board’s “prioritization 
report” m

andated by D
elta Reform

 A
ct of 2009 

and the California D
epartm

ent of Fish and 
W

ildlife’s instream
 flow

 studies under Public 
Resources Code sections 10000-10005. In both 
cases, w

hile the data from
 the associated instream

 
flow

 studies w
ill be useful, there have been 

significant delays in com
pleting these studies. 

Rather than postponing action w
hile w

aiting for 
studies that take years to com

plete, w
e should take 

im
m

ediate steps, such as by m
aking flow

 
im

pairm
ent listings, to protect the m

ost severely 
dew

atered rivers and stream
s. 

See Responses to Com
m

ents 1.0, 1.1, and 3.2. 
   The site specific nature of flow

 m
akes it a difficult 

param
eter to address.  W

hile site-specific studies 
are tim

e consum
ing they are necessary to 

adequately characterize the specific flow
 needs for 

sustained aquatic life. 
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6.37 

Earth Law
 Center 

There are m
any practical benefits of flow

 
im

pairm
ent listing that w

ould help restore flow
 to 

im
paired w

aterw
ays.  

The D
raft Staff Report also barely m

entions in 
just one short sentence – the benefits of flow

 
im

pairm
ent listing.   ELC and partners have 

repeatedly inform
ed the State W

ater Board over 
the last several years of the m

any benefits of flow
 

im
pairm

ent listings, w
hich go far beyond w

hat the 
D

raft Staff Report described. These are benefits 
already being enjoyed in other states around the 
country, including W

estern states. First, Section 
303(d) listings for flow

 could provide support in 
local land use and planning decisions by requiring 
decision m

akers to consider flow
 im

pacts in 
developm

ent and redevelopm
ent projects under 

CEQ
A

 and other local land use requirem
ents, 

potentially m
itigating the flow

 im
pacts of such 

projects. 

See Responses to Com
m

ents 1.0, 1.4, 3.0, and 
6.12. 
 A

s provided in the U
.S. EPA

 reference m
aterial 

noted in Response to Com
m

ent 1.0, the prim
ary 

purpose of the 305(b) and 303(d) reporting 
requirem

ents is to determ
ine the extent w

aters are 
attaining standards, identify w

aters that are 
im

paired and need to be added to the 303(d) list 
and placed in Category 5 for the developm

ent of a 
total m

axim
um

 daily load (TM
D

L), and identify 
w

aters that can be rem
oved from

 the list w
hen 

standards are attained. 
 W

hile State W
ater Board staff acknow

ledges the 
potential benefit of better inform

ed planning 
decisions, the suggested benefits can already be 
realized w

ith the current section 303(d) listings. 

6.38 
Earth Law

 Center 
Second, flow

 listings can significantly increase 
the chances of receiving governm

ent (particularly 
bond) funds for flow

 restoration by highlighting 
those w

aterw
ays m

ost in need; they can also help 
stakeholders m

eet public and private grant 
requirem

ents for projects that can result in 

See Responses to Com
m

ents 1.0, 1.4, 3.0, 6.12 
and 6.37. 



Com
m
ent Sum

m
ary and Responses 
 

Proposed Clean W
ater Act Section 303(d) List of W

ater Q
uality Lim

ited Segm
ents (303(d) List) 

Portion of the 2012 California Integrated Report 

C
om

m
ent D

eadline: 12pm
 on February 5, 2015 

 
82 N

o. 
A

uthor 
C

om
m

ent 
R

esponse 
increased flow

, som
e of w

hich call for attention to 
im

paired w
aters listings.  

6.39 
Earth Law

 Center 
Third, w

atershed-based organizations and local 
governm

ents can use flow
 im

pairm
ent listings to 

help guide their w
atershed m

anagem
ent plans and 

prioritize activities in their w
atershed or 

jurisdiction 

See Responses to Com
m

ents 1.0, 1.4, 3.0, 6.12 
and 6.37. 

6.40 
Earth Law

 Center 
Fourth, such listings w

ould low
er the burden of 

proof at State W
ater Board hearings related to 

w
ater rights and flow

, such as w
aste and 

unreasonable use hearings,41 public trust doctrine 
applications, FERC relicensing’s, dam

 rem
ovals, 

new
 w

ater diversion applications,43 reopening of 
existing w

ater rights  perm
its, environm

ental 
review

 of w
ater transfers, and other flow

-related 
actions. 

See Responses to Com
m

ents 1.0, 1.4, 3.0, 6.12 
and 6.37. 

6.41 
Earth Law

 Center 
Fifth, flow

 im
pairm

ent listings can guide 
im

plem
entation of the new

 groundw
ater 

legislation by ensuring that new
 m

anagem
ent 

plans and groundw
ater controls properly address 

the im
pacts of groundw

ater extraction on stream
 

flow
s, w

hich are w
idespread in the N

orth Coast 
region. 

See Responses to Com
m

ents 1.0, 1.4, 3.0, 6.12 
and 6.37. 

6.42 
Earth Law

 Center 
Finally, 303(d) listings for flow

 w
ould advance 

the developm
ent of a statew

ide database of 
See Responses to Com

m
ents 1.0, 1.4, 3.0, 6.12 

and 6.37. 
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w

aterw
ays w

ith reduced flow
s, w

hich currently 
does not exist and is m

uch needed to ensure that 
the state is properly identifying and prioritizing its 
efforts to address the health of the w

aters of the 
state.  These practical benefits (discussed in m

ore 
detail in the Coalition’s M

ay 15, 2013 com
m

ent 
letter and elsew

here) are the reasons that the 
Coalition and others have been w

orking for 
alm

ost the last five years to ensure that the m
ost 

severely dew
atered rivers and stream

s are 
identified as flow

-im
paired. 

7.0 
G

eneral Public 
D

isagree w
ith the do no delist decision for 

Indicator bacteria on the Russian River m
ainstem

 
from

 Fife Creek to D
utch Bill Creek. The listing 

w
as based on fecal coliform

 and w
hile 8 E. coli 

LO
Es show

ed no exceedances. The single line of 
fecal coliform

 evidence provides no credible 
support for the recom

m
endation since E. coli is 

the preferred indicator bacteria. 
 

The State W
ater Board staff finds that the N

orth 
Coast W

ater Board’s staff recom
m

endation is 
valid and consistent w

ith the Listing Policy.  The 
recom

m
endation referred to by the com

m
enter is 

identified as D
ecision N

um
ber 25533.  The 

decision language states “29 of 103 fecal coliform
 

sam
ples from

 the m
ainstem

 Russian R. from
 Fife 

Ck. to D
utch Bill Ck. exceed the objective and 

this exceeds the allow
able frequency from

 Table 
4.2 of the Listing Policy.”  This assessm

ent is 
consistent w

ith the Listing Policy and w
arrants a 

D
o N

ot D
elist from

 the 303(d) list decision 
recom

m
endation. 
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8.0 

N
orth Coast Stream

 
Flow

 Coalition 
Failure of the State Board to list stream

s proposed 
by Earth Law

 Center and Coalition m
em

bers 
w

hich are obviously flow
 im

paired is detrim
ental 

to public health, contrary to law
 and w

ill delay 
actions to restore beneficial uses w

hich rely on 
adequate stream

 flow
. (note: Com

m
enter refers to 

input and testim
ony subm

itted to Regional Boards 
and the State Board by the Earth Law

 Center to 
support this com

m
ent) 

See Responses to Com
m

ents 1.0, 1.1, 1.2, 1.4, 1.5, 
3.0, 3.1, and 6.1. 

8.1 
N

orth Coast Stream
 

Flow
 Coalition 

There is new
 inform

ation on flow
 im

pairm
ents for 

N
orth Coast and K

lam
ath River Basin stream

s 
prepared by Riverbend Sciences for N

ational 
M

arine Fisheries Service w
hich w

as used in the 
recovery plan for Coho salm

on. (note: a w
eb link 

to this new
 inform

ation is provided in the 
com

m
ent letter) 

The current proposed 303(d) List portion of the 
2012 California Integrated Report is based on data 
and inform

ation subm
itted by A

ugust 30, 2010. 
 The new

 inform
ation should be subm

itted into 
CED

EN
 and w

ill be evaluated in accordance w
ith 

the procedures of the Listing Policy in future 
listing cycles.   

8.2 
N

orth Coast Stream
 

Flow
 Coalition 

The Shasta and Scott River Basins are identified 
by D

W
R as “m

edium
” priority for groundw

ater 
extraction im

pacts w
hich requires sustainable 

groundw
ater m

anagem
ent plans and groundw

ater 
extraction regulation. These plans and regulations 
m

ay, but are not required to, address the im
pacts 

of groundw
ater extraction on stream

 flow
s. A

 
flow

 im
paired listing w

ould confirm
 groundw

ater 

See Responses to Com
m

ents 1.0, 1.1, 1.5, 3.0, 6.5, 
and 6.12. 
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extraction m

ay be a factor in causing the flow
 

im
pairm

ent but because SW
RCB didn’t list the 

w
ater body as flow

 im
paired, that constitutes a 

finding that no im
pairm

ent exists. 
 In the Scott and Shasta River Basins cold w

ater 
fisheries, including Coho and Chinook salm

on 
and Steelhead trout, are flow

 dependent.  So too in 
m

any, cases, are riparian and appropriative 
surface w

ater rights.  Therefore, the State Board’s 
failure to list these stream

s as flow
 im

paired m
ay 

w
ell frustrate, efforts to rem

ediate flow
s that are 

inadequate to support Public Trust resources and 
surface w

ater rights.  In the w
orst case scenario, 

the State Board’s failure to list the Shasta and 
Scott as flow

-im
paired could be used to justify 

new
 groundw

ater extraction to further dam
age 

flow
-dependent beneficial uses of surface w

ater. 
 The State Board should not m

ake the efforts of 
those w

ho are w
orking to protect and restore 

beneficial uses of surface w
ater m

ore difficult by 
failing to list as flow

-im
paired those w

atersheds in 
w

hich there is substantial and persuasive evidence 
that beneficial uses have been dam

aged or 
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destroyed as a result of dew

atering. 

8.3 
N

orth Coast Stream
 

Flow
 Coalition 

Sim
ilar situations obtained on significant portions 

of several other N
orth Coast stream

s w
hich have 

been proposed for listing as flow
 im

paired 
including the Eel River, M

attole River, N
apa 

River and M
ark W

est Creek. Failure to list these 
stream

s as flow
 im

paired w
ill m

ake it m
uch m

ore 
difficult for our m

em
ber organizations to convince 

local and regional groundw
ater m

anagem
ent 

entities that they should assess and address the 
im

pact of groundw
ater extraction on those 

beneficial uses dependent on adequate stream
 

flow
s. 

See Responses to Com
m

ents 1.0, 1.1, 1.5, 3.0, 6.5, 
6.12, and 8.2. 
 

8.4 
N

orth Coast Stream
 

Flow
 Coalition 

A
 decision by the State Board to list stream

s 
proposed for listing as flow

 im
paired w

ould assist 
those w

orking to secure and restore stream
 flow

s. 
W

e w
ould not, for exam

ple, have to w
ork to 

convince groundw
ater m

anagem
ent entities that a 

stream
 is flow

 im
paired, w

e could rely on the 
State Board's listing. Sim

ilarly a state board 
listing w

ill assist our m
em

bers in preventing new
 

developm
ents w

hich w
ould further dew

ater our 
stream

s and rivers or in securing m
odifications of 

those new
 developm

ents to reduce im
pacts to 

See Responses to Com
m

ents 1.0, 1.1, 1.5, 3.0, 6.5, 
and 6.12. 
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stream

 flow
. 

8.5 
N

orth Coast Stream
 

Flow
 Coalition 

A
 w

atershed's inclusion on the 303d im
paired 

w
aterbodies list w

ould m
ean that CEQ

A
 review

s 
for new

 and expanding developm
ents w

ith 
potential to negatively im

pact stream
flow

s in a 
flow

-im
paired w

atershed w
ould be required to 

analyze and disclose potential im
pacts to stream

 
flow

s. If there w
ould likely be im

pacts, new
 and 

expanding developm
ents w

ould be required to 
explore options to avoid those im

pacts. In this 
m

anner, som
e part of the regulatory responsibility 

for preventing dam
age to beneficial uses of 

surface w
ater is shifted from

 the SW
RCB and 

regional boards to the planning entities 
responsible for environm

ental review
 of new

 or 
expanding developm

ents. 

See Responses to Com
m

ents 1.0, 1.1, 1.5, 3.0, 6.5, 
and 6.12. 

8.6 
N

orth Coast Stream
 

Flow
 Coalition 

The State Board should not m
ake the efforts of 

those w
ho are w

orking to protect and restore 
beneficial uses of surface w

ater m
ore difficult by 

failing to list as flow
-im

paired those w
atersheds in 

w
hich there is substantial and persuasive evidence 

that beneficial uses have been dam
aged or 

destroyed as a result of dew
atering. Rather the 

Board should consider those doing this w
ork as 

See Responses to Com
m

ents 1.0, 1.1, 1.5, 3.0, 6.5, 
and 8.2. 
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partners. Please give us the flow

 im
paired listings 

w
hich are supported by substantial evidence. 

8.7 
N

orth Coast Stream
 

Flow
 Coalition 

The W
ater Boards should be resolved to 

appropriately list w
aterbodies as flow

 im
paired to 

afford all resources the State can m
uster to restore 

stream
 flow

s since it is in the best interest of the 
State to have healthy stream

 flow
s. 

See Response to Com
m

ents 1.0, 1.1, and 3.0. 

8.8 
N

orth Coast Stream
 

Flow
 Coalition 

The Coalition disagrees w
ith the Re-segm

entation 
and subsequent failure to list the U

pper and Low
er 

Scott River as im
paired by alum

inum
 and bio 

stim
ulatory substances. Re-segm

entation w
as 

based on one com
m

ent letter and allow
ed State 

board to only list the new
 m

iddle segm
ent of the 

Scott River as im
paired. 

The State W
ater Board staff finds that the N

orth 
Coast W

ater Board’s staff recom
m

endation to re-
segm

ent the Scott River is valid and consistent 
w

ith the Listing Policy.  The Listing Policy allow
s 

for stream
s to be segm

ented according to sim
ilar 

hydrology and land use (Section 6.1.5).  The 
N

orth Coast W
ater Board’s Staff Report outlines 

the rational for the re-segm
entation and State 

W
ater Board staff concurs that the re-

segm
entation and associated delisting of the 

U
pper and Low

er Scott River for alum
inum

 
im

pairm
ent is appropriate. 

 A
dditionally, N

orth Coast W
ater Board staff has 

been encouraged by State W
ater Board and 

U
SEPA

 staff to re-segm
ent the N

orth Coast 
Regional Basin’s w

ater bodies in an effort to m
ore 

accurately reflect the true extent of im
pairm

ent as 
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reflected by the data.  The Basins of the other 
Regional W

ater Boards in the state generally 
contain m

ore discretely defined w
ater bodies 

consisting of stream
s and/or stream

-segm
ents. 

8.9 
N

orth Coast Stream
 

Flow
 Coalition 

The new
 segm

entation ignores stream
 habitat 

types. The upper segm
ent of the alluvial Scott 

V
alley is dom

inated by agriculture, the m
iddle 

segm
ent is agricultural and forested river canyon 

and the low
er section is forested canyon.  

See Response to Com
m

ent 8.8. 

8.10 
N

orth Coast Stream
 

Flow
 Coalition 

The decision to re-segm
ent m

akes it m
ore difficult 

to obtain a listing or a delisting because m
ore 

sam
ples w

ill have to be obtained for a sm
aller 

section of stream
. 

See Response to Com
m

ent 8.8.  
 The Listing Policy application of the num

ber of 
sam

ples required to list and delist has not 
changed.  It is only appropriate to list the area 
w

here data reflect im
pairm

ent.  This allow
s for a 

better determ
ination of sources after im

pairm
ent is 

identified.  Furtherm
ore, if a TM

D
L source 

analysis determ
ines other segm

ents are also 
im

paired by the pollutant, they w
ill be 

appropriately included on the 303(d) List. 
8.11 

N
orth Coast Stream

 
Flow

 Coalition 
The decision to re-segm

ent w
as m

ade w
ithout 

public input or tribal consultation and im
poses 

costs on the Q
uartz V

alley Indian Reservation. It 
is an environm

ental injustice w
hich the State 

Board should reject. D
ifficulties in achieving 

See Response to Com
m

ent 8.8.  
 The N

orth Coast Regional W
ater Board provided 

fair and m
eaningful involvem

ent for all interested 
persons regarding its consideration of its proposed 
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listings causes disadvantaged com

m
unities to 

suffer harm
 w

hen w
ater bodies of their lands are 

polluted and depleted due to lack of flow
. 

2012 Integrated Report for w
aters w

ithin its 
region.  In accordance w

ith the Listing Policy (at 
sections 6.1.1 and 6.1.2) the Regional W

ater 
Board actively solicited and considered data and 
inform

ation from
 all sources and any interested 

person.  Pursuant to the Listing Policy (at section 
6.2), the Regional W

ater Board reached its 
decision at the conclusion of a public hearing, 
upon consideration of all evidence and testim

ony 
of all interested persons, w

hich occurred after 
advance notice to the public w

as given and an 
opportunity for the public to com

m
ent on its draft 

Staff Report for its Integrated Report, and 
subsequent to holding a public w

orkshop.   
 The Q

uartz V
alley Indian Reservation, w

hich also 
has subm

itted a com
m

ent letter addressing the 
segm

entation of the Scott River, is on the lyris list 
for all notices and announcem

ents concerning the 
N

orth Coast Regional W
ater Board's developm

ent 
and adoption of the 2012 Integrated 
Report.  N

orth Coast Regional W
ater Board staff 

reports that representatives of the Q
uartz V

alley 
Tribe w

ere present at its public w
orkshops and/or 

adoption hearing.  A
dditionally, the N

orth Coast 
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Regional W

ater Board's staff report (Section 
3.6.5, pp.28-29) explains: 
  

“3.6.5 A
ssessm

ent of D
ata From

 Stream
s 

and Stream
 Segm

ents W
ithin N

ative 
A

m
erican Reservations: The Regional and 

State W
ater Boards do not have the 

authority to list or delist w
ater bodies w

ithin 
the boundaries of N

ative A
m

erican 
Reservations, as only the federal 
governm

ent through the U
SEPA

 has 
jurisdiction to list and delist w

ater bodies on 
Tribal land. H

ow
ever, the Regional W

ater 
Board’s Basin Plan applies to stream

s and 
stream

 segm
ents w

ithin N
ative A

m
erican 

Reservations w
hen the Tribe does not have 

a U
SEPA

 approved Basin Plan of their ow
n. 

O
nly the H

oopa V
alley Tribe has a U

SEPA‐
approved Basin Plan in the N

orth Coast 
Region.” 

 State W
ater Board staff created lines of evidence 

for data collected both w
ithin and outside N

ative 
A

m
erican Reservation boundaries. The objectives 
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from

 the Regional W
ater Board’s Basin Plan w

ere 
applied to all data, except those data collected in 
w

ater bodies on the H
oopa V

alley Tribe 
Reservation, w

here the objectives from
 the 

H
oopa’s Basin Plan w

ere utilized. 
 A

ll lines of evidence w
ere associated w

ith 
decisions for those w

ater bodies, although the 
lines of evidence containing data collected on 
Tribal land w

ere not utilized by Regional W
ater 

Board staff to m
ake a final listing or delisting 

determ
ination. Instead, staff sum

m
arized the data 

from
 Tribal land and m

ade a recom
m

endation to 
U

.S. EPA
 to either list or delist the stream

(s) or 
stream

s segm
ent(s) w

here the data w
ere collected 

on Tribal Land.
8.12 

N
orth Coast Stream

 
Flow

 Coalition 
The segm

entation of the Scott River opens the 
door to further arbitrary re-segm

entation of w
ater 

bodies, m
aking it appear that few

er m
iles of 

stream
 are im

paired or that progress tow
ards 

rem
oving im

pairm
ents has been m

ade w
hen it 

hasn’t.  

See Responses to Com
m

ents 8.8 and 8.11. 

8.13 
N

orth Coast Stream
 

Flow
 Coalition 

The Coalition asks the State Board to develop and 
adopt guidance for w

hen and how
 a regional 

board can re-segm
ent a single w

ater body. The 

See Response to Com
m

ent 8.8. 
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Coalition believes that decisions to re-segm

ent 
should be m

ade as Basin Plan am
endm

ents to 
insure public participation and utilize the best 
available science.  

8.14 
N

orth Coast Stream
 

Flow
 Coalition 

A
 decision by the State Board to list stream

s as 
flow

 im
paired w

ould provide Coalition m
em

bers 
and other citizens w

ith an effective tool to 
forestall further dew

atering or stream
s.  

See Responses to Com
m

ents 1.0, 3.0, and 6.12. 

9.0 
Planetary 
Solutionaries 

The com
m

ent subm
itted is a w

ebsite m
aintained 

by the com
m

enter regarding the overall failure of 
California’s w

ater quality regulatory program
s. 

This com
m

ent does not appear to pertain to the 
scope of the proposed 303(d) List portion of the 
2012 California Integrated Report. 

9.1 
Planetary 
Solutionaries 

The com
m

enter references the State’s m
ap of 

im
paired w

aters and com
m

ents that there has been 
a “170%

 increase in toxicity listings from
 2006 to 

2010.  A
ll assessed w

aters in the 2010 Report are 
a com

pilation of the latest approved data. The data 
indicate an increase in toxicity and listing of w

ater 
im

paired bodies w
ill continue to rise.  

U
nfortunately, the public m

ay not know
 just how

 
bad things are statew

ide until 2017 or beyond, as 
governm

ent regulators failed to provide an 
updated assessm

ent listing the status of the State’s 
w

aters.  Even then, critics point out that w
ater 

quality m
onitoring, and the related data, are 

conducted alm
ost extensively by the polluters”. 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report. 
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9.2 

Planetary 
Solutionaries 

This docum
ent recom

m
ends the basic elem

ents of 
a State w

ater m
onitoring program

 and serves as a 
tool to help EPA

 and the States to determ
ine 

w
hether a m

onitoring program
 m

eets the 
prerequisites of  CW

A
 Section 105(e)(1). 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report. 

9.3 
Planetary 
Solutionaries 

N
avigating the State W

ater Boards' w
ebsites to 

ascertain the total num
ber of im

paired w
ater 

bodies w
as difficult, even w

ith the assistance of 
Board personnel. 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report. H

ow
ever, the State 

W
ater Board is currently exploring the creation of 

a m
ore user-friendly w

ebsite interface relating to  
w

ater quality program
s.  In the m

eantim
e, staff 

contacts have been provided on the existing 
w

ebsite to direct visitors to a know
ledgeable staff 

person to aid in accessing public inform
ation. 

9.4 
Planetary 
Solutionaries 

State W
ater Board D

id N
ot A

dopt CW
A

 
Section 303(D

) List U
ntil 2004 

 

This com
m

ent is beyond the scope of the State 
W

ater Board’s consideration of the 303(d) List 
portion of the 2012 California Integrated Report.  
H

ow
ever, the State W

ater Board has subm
itted a 

303(d) List to EPA
 since 1976.  The State W

ater 
Board developed and adopted the Listing Policy 
in 2004. 

9.5 
Planetary 
Solutionaries 

The Perform
ance report indicate that California 

officials have a lack-luster track-record in 
productivity for its expenditure of CW

A
 and 

SD
W

A
 funds, failure to provide required updated 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report. H

ow
ever, the State 

W
ater Board recently approved on February 5, 
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303(d), and the vast am

ounts of w
ater bodies yet 

to be assessed is indicative of a system
 in need of 

innovative progress, oversight and regulatory 
reform

. 

2015, am
endm

ents to the Listing Policy designed 
to allow

 for a m
ore efficiently produced and m

ore 
tim

ely subm
itted, 303(d) List and 305(b) Report. 

10.0 
Q

uartz V
alley 

Indian Reservation 
Proposed D

e-Listing of K
lam

ath N
ational Forest 

(K
N

F) Reference Stream
s for Tem

perature and 
Sedim

ent.  The Staff Report concurs w
ith the 

N
CRW

Q
CB’s recom

m
endation to de-list stream

s 
w

ithin K
N

F for sedim
ent and tem

perature that 
K

N
F has identified as “reference stream

s.”  W
e 

agree that it is appropriate that reference stream
s 

include natural disturbances: how
ever, w

e 
strongly disagree w

ith the assum
ption that the 

large high-severity fires that have burned in recent 
decades in riparian zones on K

N
F lands are 

"natural". W
hile it is natural for fires to burn w

ith 
a m

osaic of severity w
hich w

ould include patches 
of stand-replacing crow

n fires, a century of fire 
suppression has dram

atically altered forest stand 
structure and fuel continuity. A

s a result, w
hen 

fires now
 occur and escape containm

ent, the 
percent area burned w

ith high severity has likely 
increased, causing deleterious effects on aquatic 
ecosystem

s such as increased sedim
ent, reduced 

stream
 shade, and increased w

ater tem
perature. 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report. D

eterm
ination of 

reference stream
s is outside the scope of the 

Integrated Report process.   
 State W

ater Board staff concurs w
ith the N

orth 
Coast W

ater Board’s staff determ
ination that an 

updated guidance developed by the U
.S. Forest 

Service is consistent w
ith SW

A
M

P protocols and 
is the m

ost appropriate evaluation guideline to 
interpret the Basin Plan’s narrative w

ater quality 
objective for Suspended and Settleable M

aterial.  
State W

ater Board staff also concurs w
ith the 

N
orth Coast W

ater Board staff’s analysis of 
tem

perature based reference stream
s and the 

recom
m

ended delistings associated w
ith those 

delistings. 
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10.1 

Q
uartz V

alley 
Indian Reservation 

Prior to fire suppression, the size of individual 
fires w

as lim
ited by features such as stream

s, 
riparian zones, and ridgetops w

hich stopped fires 
from

 spreading long distances (Taylor and 
Skinner 2003) (figure1). M

ean fire size has 
increased dram

atically in northw
estern California 

since the fire suppression began in the early 20th 
century (M

iller et al. 2012). 

See Response to Com
m

ent 10.0.  
 This com

m
ent is beyond the scope of the 

proposed 303(d) List portion of the 2012 
California Integrated Report. 

10.2 
Q

uartz V
alley 

Indian Reservation 
Com

m
enter recom

m
ends that reference sites be 

revisited to explicitly identify stream
s w

here 
riparian zones have been im

pacted by high-
severity fire, and that those im

pacted stream
s not 

be delisted for tem
perature and sedim

ent.  

See Response to Com
m

ent 10.0.  The reference 
stream

s w
ill continue to be m

onitored and 
exam

ined for im
pairm

ents consistent w
ith the 

Listing Policy and future Listing Cycle. 

10.3 
Q

uartz V
alley 

Indian Reservation 
W

e are disappointed w
ith the decision to not list 

the Scott River as im
paired for lack of flow

, 
w

hich had been requested by Q
V

IR as w
ell as a 

coalition of 26 other conservation and fishing 
advocacy groups.  Lack of a flow

 im
pairm

ent m
ay 

affect other processes, such as the im
plem

entation 
of recent Statew

ide groundw
ater legislation and 

applications for new
 appropriative w

ater rights. 

See Responses to Com
m

ents 1.0, 1.4, 3.0, and 
6.12. 

10.4 
Q

uartz V
alley 

Indian Reservation 
Com

m
enter supports the listing of a portion of the 

m
ainstem

 Scott River for high pH
, low

 D
O

, and 
bio stim

ulatory conditions as w
ell as the proposed 

listing of Shackleford Creek above Cam
pbell 

Com
m

ent noted.  See Responses to Com
m

ents 8.8 
and 8.10. 
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Lake for low

 pH
.  H

ow
ever the com

m
enter is 

concerned w
ith the N

CRW
Q

CB’s segm
entation 

of the Scott River.  The segm
enting of the river 

seem
s to be driven by the availability of data.  

O
ther segm

ents m
ay be im

paired but there is no 
data available show

ing this in part because of a 
lack of landow

ner cooperation in these segm
ents.  

Segm
enting a w

ater body to not list poorly 
sam

pled segm
ents acts as a rew

ard to landow
ners 

w
ho don’t allow

 m
onitoring.  If allow

ed to stand, 
the N

RW
Q

CB’s decision w
ould set an 

unfortunate precedent.  The com
m

enter requests 
that the SW

RCB reverse the N
RW

Q
CB’s decision 

and list the entire Scott River for alum
inum

, D
O

, 
biostim

ulatory conditions, and pH
. 

11.0 
Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

The Perm
ittees request this com

m
ent letter be 

added to the record for the 303(d) list portion of 
the 2012 California Integrated Report.  The 
perm

ittees provide lines of evidence herein w
hich 

m
ore specifically characterize flow

 in the 
Coachella V

alley Storm
w

ater Channel (CV
SC) 

and identify that M
S4 discharges are not a source 

for the new
 listings toxicity and total am

m
onia.  

Com
m

ent noted.  To clarify, W
ater Board staff 

does not accept lines of evidence.  Rather, staff 
exam

ines the readily and available data subm
itted 

consistent w
ith the Listing Policy and N

otice of 
Solicitation and creates the lines of evidence 
based on that data and inform

ation. 
 The proposed 303(d) List portion of the 2012 
California Integrated Report w

as developed based 
all readily available data and inform

ation that w
as 
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subm

itted as part of the notice of solicitation, 
w

hich had a deadline of A
ugust 30, 2010 and data 

and inform
ation subm

itted subsequent to that 
deadline is not evaluated during this listing cycle. 

11.1 
Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

The Perm
ittees request that the State m

odify the 
assessm

ent m
ethodology for the proposed toxicity 

listing in the CV
SC to be consistent w

ith the 
State's 303(d) Listing Policy. 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report.   
 The Listing Policy and its assessm

ent 
m

ethodology is not being proposed for 
am

endm
ent at this tim

e.   
11.2 

Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

The Perm
ittees w

ish to ensure that a 303(d) 
listing, not caused by M

S4 discharges, does not 
trigger unnecessary actions by the Perm

ittees 
under the current or future M

S4 Perm
it. 

This com
m

ent is beyond the scope of the 
proposed 303(d) List portion of the 2012 
California Integrated Report.   
 The source determ

ination and regulatory actions 
associated w

ith 303(d) Listings are actions taken 
after an im

pairm
ent is identified and is not part of 

the Integrated Report process.  TM
D

L and 
perm

itting staff w
ill determ

ine the sources and 
appropriate regulatory actions to ensure the 
im

pairm
ent is properly addressed. 

11.3 
Riverside County 
Flood Control and 
W

ater Conservation 

Page 14 of the draft staff report states that 
potential sources for listings w

ill only be 
identified by the W

ater Boards, "w
hen a specific 

State W
ater Board staff interprets the provisions 

of Section 6.1.2.2 subpart K
 of the Listing Policy 

regarding potential sources of pollutants to m
ean 



Com
m
ent Sum

m
ary and Responses 
 

Proposed Clean W
ater Act Section 303(d) List of W

ater Q
uality Lim

ited Segm
ents (303(d) List) 

Portion of the 2012 California Integrated Report 

C
om

m
ent D

eadline: 12pm
 on February 5, 2015 

 
99 N

o. 
A

uthor 
C

om
m

ent 
R

esponse 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

source analysis has been perform
ed as part of a 

TM
D

L or other regulatory process." The 
Perm

ittees are unclear on w
hy a specific source 

analysis w
ould need to be conducted if readily 

available data exists now
, during the listing 

process, w
hich can assist w

ith m
ore accurate 

characterization of potential sources for the 
proposed listing. A

dditionally, Section 6.1.2.2 of 
the State's 303(d) Listing Policy requires regional 
Boards to identify potential pollutant sources "as 
specifically as possible" w

hen creating the 
w

aterbody fact sheets used to describe the basis 
for proposed listings. 

sources that have been clearly identified as part of 
a specific sources analysis as part of a TM

D
L or 

other regulatory process.  This approach and 
allow

s for a transparent and consistent source 
characterization for im

pairm
ents. 

11.4 
Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

D
ry w

eather M
S4 discharges are not a source of 

flow
 in the CV

SC, and therefore, are not 
contributing to im

pairm
ent. There are several 

lines of evidence w
hich dem

onstrate that dry 
w

eather M
S4 discharges are not a source of flow

 
in the CV

SC. 

See Response to Com
m

ent 11.2. 

11.5 
Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

First line of evidence w
hich dem

onstrates dry 
w

eather M
S4 discharges are not a source of flow

 
in the Coachella V

alley Storm
w

ater Channel 
(CV

SC).  The CV
SC is the only perennially 

flow
ing receiving w

ater in the W
hitew

ater River 

Com
m

ent noted.  See Response to Com
m

ent 11.2. 
 If it has been determ

ined that the W
hitew

ater 
River M

S4 perm
ittees are not contributing to dry 

w
eather flow

s as part of an established and 
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in the W
hitew

ater 
River Region 

M
S4 perm

it area; how
ever, as noted in the current 

W
hitew

ater River Region M
S4 Perm

it, M
S4 

discharges do not constitute a significant source of 
the flow

s (em
phasis added.): "The CV

SC is the 25 
m

ile long, constructed dow
nstream

 extension of 
the W

hitew
ater River channel, beginning w

est of 
W

ashington Street in La Q
uinta and ending on the 

north shore of the Salton Sea. The low
er 17-m

ile 
reach of the CV

SC is the only surface w
aterbody 

in the W
hitew

ater River Region that features 
perennial flow

; these flow
s are dom

inated by 
effluent from

 the NPD
ES perm

itted PO
TW

 
discharges, rising groundw

ater, and agricultural 
return flow

s." 

approved regulatory program
, then it is unlikely 

the M
S4 perm

ittees w
ill be associated w

ith any 
applicable dry w

eather regulatory actions 
resulting for the Coachella V

alley Storm
w

ater 
Channel. 
 The fact sheets do not have a section w

here non-
potential sources can be identified. 

11.6 
Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

Second line of evidence w
hich dem

onstrates dry 
w

eather M
S4 discharges are not a source of flow

 
in the Coachella V

alley Storm
w

ater Channel 
(CV

SC). Regional soil type. W
hitew

ater River 
Region soil types lim

it the ability for dry w
eather 

M
S4 flow

s to reach the CV
SC, as noted in the 

current M
S4 Perm

it (em
phasis added):  "The 

predom
inant soil types w

ithin the W
hitew

ater 
River Region are classified as Carsitas and 
M

yom
a. These sands are extrem

ely pervious and 
prom

ote rapid infiltration of runoff."  "D
ue to the 

See Responses to Com
m

ents 11.2 and 11.5. 
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sm
all percentage of the W

hitew
ater River 

W
atershed and the W

hitew
ater River Region in 

urban land uses, Perm
ittee requirem

ents for N
ew

 
D

evelopm
ents to retain U

rban Runoff, and natural 
soil conditions, U

rban Runoff constitutes a m
inor 

percentage of the total flow in the W
hitew

ater 
River during storm

 conditions. D
uring non-storm

 
conditions, U

rban Runoff discharges to Receiving 
W

aters in the W
hitew

ater River Region are also 
relatively m

inor based on flow
 volum

e." 
11.7 

Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

Third line of evidence w
hich dem

onstrates dry 
w

eather M
S4 discharges are not a source of flow

 
in the Coachella V

alley Storm
w

ater Channel 
(CV

SC). D
iversion of all M

S4 outfalls to CV
SC 

to dryw
ells. There are only three M

S4 outfalls 
w

hich outlet to the proposed listed reach of the 
CV

SC. A
s of 2011, all three of these outfalls have 

been diverted to dry w
ells, thereby ensuring that 

no discharges occur from
 the City of Coachella's 

M
S4 to the CV

SC during dry w
eather. D

uring a 
site w

alk w
ith City of Coachella staff on M

arch 
14, 2013, Region 7 staff confirm

ed the presence 
and functionality of dry w

ell diversions. The 
current M

S4 perm
it features language w

hich 
reflects im

plem
entation of these BM

Ps:  "The 

See Responses to Com
m

ents 11.2 and 11.5. 
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City of Coachella has proactively im
plem

ented 
structural Best M

anagem
ent practices (M

Ps) to 
effectively infiltrate all D

ry W
eather U

rban 
Runoff prior to reaching M

S4 O
utfalls regulated 

by the CV
SC Bacterial Indicators TM

D
L. These 

structural BM
Ps w

ere com
pleted in 2011 w

ith 
additional m

odifications planned to im
prove the 

effectiveness of the A
venue 52 outfall controls.  

These BM
Ps ensure that there are no discharges 

from
 the City's M

S4 during D
ry W

eather." 
11.8 

Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

A
dditionally, as required by Phase 1 of the 

Bacterial Indicator TM
D

L at CV
SC, the City of 

Coachella subm
itted and received Region 7 

approval for its Q
uality A

ssurance Project Plan 
(Q

A
PP) in M

ay of 2013. O
ne of the objectives of 

the City's Q
A

PP is to conduct m
onthly m

onitoring 
to assess w

hether flow
s from

 the City's three M
S4 

outfalls have surface connectivity w
ith flow

s in 
the CV

SC. In accordance w
ith Phase 1 

im
plem

entation of the TM
D

L, this m
onitoring 

data is subm
itted to Region 7 staff on a quarterly 

basis, and it provides evidence that as of M
ay 

2013, discharges from
 M

S4 outfalls to the CV
SC 

have not occurred. The Perm
ittees request that 

State Board staff review
 this data, as it can 

See Responses to Com
m

ents 11.2 and 11.5. 
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provide additional valuable insight regarding the 
M

S4 contribution to flow
s in the CV

SC. 
11.9 

Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

W
et W

eather M
S4 discharges did not cause the 

exceedences on w
hich the proposed 303(d) 

listings are based. The basis for the proposed 
listings is data collected through the Surface 
W

ater A
m

bient M
onitoring Program

 (SW
A

M
P) 

on the follow
ing dates: O

ctober 26, 2005; M
ay 2, 

2006; M
ay 8, 2007; O

ctober 22, 2007; A
pril 22, 

2008; and O
ctober 29, 2008. A

ccording to rainfall 
records for these years (see A

ttachm
ent A

, Table 
A

-5 – Table A
-10), no w

et w
eather discharges 

occurred on the day of, or 72 hours prior to these 
sam

ple dates. Therefore, M
S4 w

et w
eather 

discharges did not cause the exceedances on 
w

hich the proposed listings are based. 

See Responses to Com
m

ents 11.2 and 11.5. 

11.10 
Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

M
odify the assessm

ent for the toxicity and total 
am

m
onia listings to be consistent w

ith the State's 
303(d) listing policy. The supporting 
docum

entation for the proposed toxicity listing in 
the CV

SC identifies tw
o of seven sam

ples as 
exceeding the objective; these tw

o exceedances 
w

ere collected in 2005 and 2006. Since that tim
e, 

all dry w
eather M

S4 discharges have been 
diverted (see com

m
ent #1); existence of these 

See Response to Com
m

ent 11.0.  
 If the environm

ent has changed as a result of an 
approved BM

P program
 then previous data m

ay 
be disregarded in future assessm

ents consistent 
w

ith Section 6.1.5.3 of the Listing Policy.  The 
collaboration the com

m
enter has had w

ith 
Colorado River W

ater Board Staff w
ill result in 

these listings being prioritized for reassessm
ent 
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diversions has been verified by Region 7 staff. 
Section 6.1.5.3 of the State's 303(d) Listing Policy 
specifically states: "If the im

plem
entation of a 

m
anagem

ent practice(s) has resulted in a change 
in the w

ater body segm
ent, only recently collected 

data [since the im
plem

entation of the m
anagem

ent 
m

easure(s)] should be considered." 

and potential delistings during future listing 
cycles.  In the m

eantim
e, State W

ater Board staff 
encourages the com

m
enters to subm

it m
onitoring 

data to CED
EN

. 

11.11  
Riverside County 
Flood Control and 
W

ater Conservation 
D

istrict on behalf of 
the M

S4 Perm
ittees 

in the W
hitew

ater 
River Region 

The Perm
ittees request that (1) the lines of 

evidence provided herein be placed on the record 
for the 303(d) list portion of the 2012 California 
Integrated Report; these lines of evidence m

ore 
specifically characterize flow

s in the CV
SC, and 

identify that M
S4 discharges are not a source for 

the proposed new
 listings for toxicity and total 

am
m

onia, and (2) the assessm
ent for the toxicity 

and total am
m

onia listings be revised, consistent 
w

ith the State's 303(d) Listing Policy. 

See Responses to Com
m

ents 11.0 and 11.10. 

12.0 
Santa Barbara 
Channelkeeper 

Reaches 3 and 4 of the V
entura River m

ay not be 
delisted from

 the 303(d) list as im
paired for flow

 
by pum

ping and diversion. The existing listings 
for Reaches 3 and 4 of the V

entura River 
accurately reflect the current dim

inished flow
s 

and resulting im
pairm

ents to designated beneficial 
uses in those Reaches.  There are tw

o m
ajor dam

s 
w

hich affect surface flow
s in reaches 3 and 4, 

See Responses to Com
m

ents 1.0, 1.1, 3.0, 3.4, 
6.11, and 6.30.   
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M
atilija and Casitas.  M

ore recently, studies and 
reports continue to acknow

ledge the strong 
connection betw

een groundw
ater pum

ping and 
diversions and the resulting loss of flow

s in the 
River.  Reduced Surface Flow

s Im
pair the 

Beneficial U
ses of Reaches 3 and 4, Including 

Endangered Species H
abitat.  W

hen flow
s 

decrease below
 the threshold, the steelhead habitat 

suitability declines significantly. (note: a draft line 
of evidence to support this com

m
ent has been 

subm
itted w

ith the com
m

ent letter). 
12.1 

Santa Barbara 
Channelkeeper 

There are tw
o m

ajor dam
s w

hich affect surface 
flow

s in reaches 3 and 4, M
atilija and Casitas. 

Tw
o m

ajor river diversions are located w
ithin 

these reaches, Robles D
iversion Facility and the 

Foster Park Subsurface D
iversion. The City of 

V
entura operates the Foster Park Subsurface 

D
iversion (“Foster Park”).  Three m

ajor m
unicipal 

w
ell fields are located in Reaches 3 and 4. These 

are operated by M
einers O

aks W
ater D

istrict, the 
V

entura River W
ater D

istrict, and the City of 
V

entura. G
roundw

ater from
 these reaches is also 

pum
ped for agricultural and dom

estic purposes. 
See U

.S. EPA
 D

raft V
entura River Reaches 3 and 

4 Total M
axim

um
 D

aily Loads For Pum
ping &

 

See Responses to Com
m

ents 1.0, 3.0, 1.1, 3.4, 
6.11, and 6.30.   
 U

.S. EPA
 abandoned the effort related to the 

TM
D

L referenced by the com
m

enter because a 
TM

D
L cannot be w

ritten for pollution.  Instead 
U

.S. EPA
 found that the appropriate avenue for 

addressing the flow
 alterations w

as to identify 
them

 as a causative factor in the V
entura River 

A
lgae TM

D
L. 
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W
ater D

iversion- Related W
ater Q

uality 
Im

pairm
ents (“EPA

 D
raft TM

D
L”). 

12.2 
Santa Barbara 
Channelkeeper 

In 1998, the U
.S. EPA

 approved California’s list 
of im

paired w
ater bodies identified pursuant to 

Clean W
ater A

ct section 303(d) (33 U
.S.C. § 

1313(d)), w
hich first listed Reaches 3 and 4 as 

im
paired for pum

ping and diversion. A
ccording to 

Los A
ngeles Regional W

ater Q
uality Control 

Board (“Regional Board”) staff, the original 
listing referenced a 1996 Steelhead Restoration 
and M

anagem
ent Plan for California (“Steelhead 

Restoration Plan”) as one basis for the listing 
decision. The plan states, “The m

ajor obstacle to 
steelhead restoration in this system

 is blocked 
access to headw

aters and excessive w
ater 

diversion.” Steelhead Restoration Plan, p. 201. 
The plan describes several large-scale w

ater 
diversions in the river including Foster Park and 
the City of V

entura’s w
ells in the low

er River, 
w

hich, “ha[ve] resulted in dew
atering portions of 

the low
er river during sum

m
er and fall.” 

Steelhead Restoration Plan, p. 203. 
 M

ost recently, on A
ugust 4, 2010, the State W

ater 
Resources Control Board (“State W

ater Board”) 

See Responses to Com
m

ents 1.0, 1.1, 3.0, 3.4, 
6.11, and 6.30. 
 Prior approval of these listings being carried over 
since 1998 does not preclude the W

ater Boards 
from

 recom
m

ending rem
oval based on the state’s 

Listing Policy and U
.S. EPA

 guidance. 
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approved California’s 2010 303(d) list. 
Channelkeeper notes that the supporting fact 
sheets for these listings state that both the 
Regional Board and State W

ater Board staff 
review

ed the existing V
entura River w

atershed 
listings for pum

ping, w
ater diversions, and fish 

barriers and decided to m
ake no m

odifications to 
the list. O

n O
ctober 11, 2011, the U

.S. EPA
 

approved the State W
ater Board’s triennial review

 
and update to the 303(d) list, w

hich m
aintained 

the pum
ping and diversion im

pairm
ents for 

Reaches 3 and 4 of the V
entura River. 

12.3 
Santa Barbara 
Channelkeeper 

The com
m

enter presents several recent studies the 
provide data and inform

ation related to the 
groundw

ater to surface w
ater interaction.  They 

also provide hydrology studies that recom
m

end 
various flow

 thresholds for Foster park reach of 
the V

entura River necessary to support aquatic 
life beneficial uses. 
 Com

m
enter has included tem

perature and 
D

issolved O
xygen data show

ing exceedances of 
the Basin Plan O

bjectives for these param
eters 

stating that the exceedances show
n in this data are 

related to low
 flow

 conditions w
hich further 

See Responses to Com
m

ents 1.0, 1.1, 3.0, 3.4, 
6.11, 6.30, 11.10, and 12.3. 
 The data and inform

ation presented for w
aters in 

Region 4 (Los A
ngeles) is beyond the scope of the 

303(d) List portion of the 2012 California 
Integrated Report, w

hich assessed inform
ation 

subm
itted for Regions 1 (N

orth Coast), 6 
(Lahontan) and 7 (Colorado River). 
 The proposed 303(d) List portion of the 2012 
California Integrated Report w

as developed based 
all readily available data and inform

ation that w
as 
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supports their com
m

ent that flow
 im

pairm
ent 

listings should be m
aintained. 

subm
itted as part of the notice of solicitation, 

w
hich had a deadline of A

ugust 30, 2010. 
 In the m

eantim
e, State W

ater Board staff 
encourages the com

m
enters to subm

it data and 
inform

ation to CED
EN

 so it is available for future 
assessm

ent. 
  

12.4 
Santa Barbara 
Channelkeeper 

The Clean W
ater A

ct and U
.S. EPA

 G
uidance 

Provide for Flow
-Im

pairm
ent Listings.  U

nder the 
Clean W

ater A
ct, w

hen effluent lim
itations are 

insufficient to ensure com
pliance w

ith w
ater 

quality objectives and a w
ater body can no longer 

be put to its designated beneficial uses 
(collectively “w

ater quality standards”), that w
ater 

body’s w
ater quality standards have not been 

attained and its beneficial uses are im
paired.  The 

State m
ust identify that w

ater body on the list of 
im

paired w
aters. 33 U

.S.C. § 1313(d)(1). A
n 

im
pairm

ent listing is required w
hether the 

im
pairm

ent is caused by “pollutants” or 
“pollution.” See 33 U

.S.C. § 1313(d)(1)(A
); see 

also Pronsolino v. N
astri, 291 F.3d 1123, 1137-38 

(9th Cir. 2002), cert. denied, 123 S. Ct. 2573 

See Responses to Com
m

ents 1.0, 1.1, 6.11, and 
6.18. 
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(2003) (“W
ater quality standards reflect a state’s 

designated uses for a w
ater body and do not 

depend in any w
ay upon the source of pollution”). 

In describing categories of im
pairm

ent listings, 
EPA

 specifically uses “lack of adequate flow
” as 

an exam
ple of a cause an im

pairm
ent to a w

ater 
segm

ent.    
12.5 

Santa Barbara 
Channelkeeper 

A
s discussed in Section II.A

. above, the Clean 
W

ater A
ct requires that the State W

ater Board 
include all im

paired w
ater segm

ents on the 
303(d) list. The requirem

ent to identify im
paired 

w
aters on the 303(d) list is not conditioned on the 

existence of a form
al listing policy.  A

s w
ith the 

Listing Policy, form
al guidance from

 U
.S. EPA

 
is not a prerequisite to im

pairm
ent listings and 

listings issued and approved predating the 2006 
G

uidance are entirely valid. 

See Responses to Com
m

ents 1.0, 1.1, 6.11, and 
6.18. 

12.6 
Santa Barbara 
Channelkeeper 

Consistent w
ith the language and the purpose of 

Clean W
ater A

ct section 303(d), the U
.S. EPA

 
has found that “pollution” m

ust result in a 303(d) 
listing if it results in im

pairm
ent. See U

.S. EPA
, 

“G
uidance for 2006 A

ssessm
ent, Listing and 

Reporting Requirem
ents Pursuant to Sections 

303(d), 305(b) and 314 of the Clean W
ater A

ct,” 
p. 56 (“2006 G

uidance”).  In describing 

See Responses to Com
m

ents 1.0, 1.1, 6.11, and 
6.18. 
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categories of im
pairm

ent listings, EPA
 

specifically uses “lack of adequate flow
” as an 

exam
ple of a cause an im

pairm
ent to a w

ater 
segm

ent.  A
ccordingly, a w

ater body that cannot 
support its designated beneficial uses due to 
altered flow

 m
ust be included on the State W

ater 
Board’s 303(d) list as im

paired. A
ltered flow

s in 
Reaches 3 and 4 of the V

entura River caused by 
pum

ping and diversions im
pair those Reaches’ 

beneficial uses. Thus, as provided by the Clean 
W

ater A
ct, in 1998 the State W

ater Board 
included Reaches 3 and 4 on the 303(d) list as 
im

paired by pum
ping and diversion. N

ot only are 
these listings valid under the Clean W

ater A
ct, 

they are in line w
ith relevant U

.S. EPA
 

G
uidance. 

12.7 
Santa Barbara 
Channelkeeper 

Section 3.9 of the Listing Policy states that “[a] 
w

ater segm
ent shall be placed on the section 

303(d) list if the w
ater segm

ent exhibits 
significant degradation in biological populations 
and/or com

m
unities as com

pared to reference 
site(s) and is associated w

ith w
ater or sedim

ent 
concentrations of pollutants including but not 
lim

ited to chem
ical concentrations, tem

perature, 
dissolved oxygen, and trash.” Listing Policy, p. 7. 

See Response to Com
m

ent 12.3 explaining that 
such com

m
ent is beyond the scope of the 

proposed 303(d) List portion of the 2012 
California Integrated Report.   
  State W

ater Board agrees that Reaches 3 and 4 of 
the V

entura River m
ay m

eet other listing factors 
related to pollutant im

pairm
ents consistent w

ith 
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G
iven the biological populations and com

m
unities 

of steelhead in Reaches 3 and 4 of the V
entura 

River, this listing factor is m
et.  Specifically, the 

V
entura River w

atershed is hom
e to at least 11 

endangered or threatened species, including 
steelhead trout. See U

.S. Fish &
 W

ildlife Service, 
Listing and O

ccurrence for California.2 Reaches 3 
and 4 of the V

entura River are occupied by 
steelhead and are rated as having high 
conservation value. (supporting docum

entation 
included in the com

m
ent letter). 

Sections 3.2, 3.9 and 3.11 of the Listing Policy. 

12.8 
Santa Barbara 
Channelkeeper 

The situation-specific w
eight of evidence listing 

factor provides that w
hen inform

ation indicates 
non-attainm

ent of applicable w
ater quality 

standards that w
ater segm

ent is to be evaluated to 
determ

ine w
hether the situation-specific w

eight of 
the evidence dem

onstrates that the w
ater quality 

standard is not attained.  Reaches 3 and 4 each 
m

eet the situation-specific w
eight of evidence 

listing factor.  Current conditions show
 that 

Reaches 3 and 4 are im
paired for flow

, and that 
the im

pairm
ent is caused by pum

ping and 
diversions. (see com

m
ent letter and attachm

ents 
for proposed justification details). The available 
inform

ation and data supporting im
pairm

ent 

See Responses to Com
m

ents 1.0, 1.1, and 6.11. 
 W

ater Board staff agrees that the situation-
specific w

eight of evidence approach could be 
used to determ

ine im
pairm

ents by pollutants.  
H

ow
ever, State W

ater Board staff disagrees that 
the Listing Policy applies to pollution.  Section 1, 
subsection 3, of the Listing Policy states in 
express term

s the intent for the application of the 
w

eight of evidence listing factor: 
3.   D

ata A
ssessm

ent: A
n assessm

ent in favor 
of or against a list action for a w

aterbody-
pollutant com

bination shall be presented in 
fact sheets.  The assessm

ent shall identify 
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listing is scientifically defensible and 
reproducible. Further, in approving the State 
W

ater Board’s TM
D

L for the V
entura River, U

.S. 
EPA

 recognized need for further action to address 
flow

 im
pairm

ent. 

and discuss relationships betw
een all 

available lines of evidence for w
ater bodies 

and pollutants.  This assessm
ent shall be 

m
ade on a pollutant-by-pollutant (including 

toxicity) basis. (Em
phasis added.) 

12.9 
Santa Barbara 
Channelkeeper 

If the Listing Policy applies, then it applies 
equally for listing and delisting. See Listing 
Policy, Section 4, pp. 11-13. In addition to 
satisfying the delisting factors, w

hich it cannot, to 
rem

ove Reaches 3 and 4 from
 the 303(d) list the 

responsible Regional W
ater Q

uality Control 
Board (here Region 4) m

ust docum
ent the list 

change in a fact sheet and hold a public hearing to 
approve the change, respond in w

riting to all 
public com

m
ents, approve a resolution in support 

of the decision, and subm
it supporting fact sheets, 

responses to com
m

ents, docum
entation of the 

hearing process, and a copy of all data and 
inform

ation considered to the State W
ater Board. 

The State W
ater Board m

ust also assem
ble 

supporting fact sheets and provide advance notice 
and opportunity for public com

m
ent on the listing 

decision. See Listing Policy, Section 6.3, p. 26. 
The 2012 Integrated Report m

akes no reference to 
the delisting factor, and Channelkeeper is unaw

are 

See Responses to Com
m

ents 3.4 and 12.8.   
 State W

ater Board staff disagrees that the Listing 
Policy, specifically its listing and delisting factors, 
applies to pollution—

yet changes to the 303(d) 
List w

ould afford the public participation 
processes as outlined therein.   

 
The original listings w

ere m
ade prior to the 

developm
ent of the Listing Policy.  The w

aters 
should be re-evaluated using the current Policy 
and determ

ine if the listings are appropriate.  
Region 4 w

aters are not being recom
m

ended for 
change for this Listing Cycle. 
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of any efforts by Region 4 or the State W
ater 

Board to com
ply w

ith these delisting 
requirem

ents. A
ccordingly, unless the delisting 

factors and additional requirem
ents are m

et, 
Reaches 3 and 4 m

ust rem
ain listed as flow

-
im

paired due to pum
ping and diversions. Because 

the existing pum
ping and diversion im

pairm
ent 

listings for Reaches 3 and 4 are entirely consistent 
w

ith the Clean W
ater A

ct, U
.S. EPA

 G
uidance, 

and the State W
ater Board’s Listing Policy, that 

the im
pairm

ents w
ere identified on California’s 

303(d) list before the State W
ater Board adopted 

the Listing Policy or U
.S. EPA

 adopted the 2006 
G

uidance in no w
ay invalidates those listings. 

12.10 
Santa Barbara 
Channelkeeper 

Rem
oving the im

pairm
ent listings for Reaches 3 

and 4 as the State W
ater Board says it w

ill likely 
propose m

ay im
pede existing and future efforts to 

rem
edy the ongoing flow

-im
pairm

ents of Reaches 
3 and 4. Thus Channelkeeper strongly urges the 
State W

ater Board to com
ply w

ith its Clean W
ater 

A
ct duty to continue to identify Reaches 3 and 4 

on the 303(d) list as flow
-im

paired by pum
ping 

and diversions. 

See Response to Com
m

ent 3.4.  
 State W

ater Board staff is not recom
m

ending 
changes be m

ade to any Region 4 w
aters for this 

Listing Cycle. 

13.0 
U

nited States 
Environm

ental 
W

e recom
m

end all the w
ater body-pollutant- 

com
binations proposed for Category 4b by 

Com
m

ent noted.  State W
ater Board staff w

ill 
revise the draft staff report and the proposed 



Com
m
ent Sum

m
ary and Responses 
 

Proposed Clean W
ater Act Section 303(d) List of W

ater Q
uality Lim

ited Segm
ents (303(d) List) 

Portion of the 2012 California Integrated Report 

C
om

m
ent D

eadline: 12pm
 on February 5, 2015 

 
114

N
o. 

A
uthor 

C
om

m
ent 

R
esponse 

Protection A
gency, 

Region IX
 

Regional Board 7 be placed into Category 5 list.  
A

fter review
ing the data and the justifications for 

4b, w
e find the justifications do not adequately 

describe how
 the pollution controls identified w

ill 
achieve w

ater quality standards.  W
e acknow

ledge 
that the program

s that they have in place m
ay 

partially address the im
pairm

ents and w
ould not 

object to these having a low
er priority for TM

D
L 

developm
ent. 

303(d) List portion of the 2012 California 
Integrated Report accordingly.  

13.1 
U

nited States 
Environm

ental 
Protection A

gency, 
Region IX

 

The State Board should change the Regional 
Board 6 categorization for Carson River East Fork 
for the elem

ents boron, phosphorus, and sulfate 
from

 4b to 5.  W
hile the Regional Board has 

issued a W
aste D

ischarger Requirem
ent requiring 

BM
Ps to control these pollutants, the controls are 

insufficient to m
eet w

ater quality standards in the 
Basin Plan high influent concentrations associated 
w

ith G
rover H

ot Springs.  The State Board could 
address this program

 by im
plem

enting a natural 
source exclusion in the Inland Surface W

aters, 
Bays and Estuaries Policy. 

Com
m

ent noted.  State W
ater Board staff w

ill 
revise the draft staff report and the proposed 
303(d) List portion of the 2012 California 
Integrated Report accordingly. 

13.2 
U

nited States 
Environm

ental 
Protection A

gency, 
Region IX

 

Topaz Lake should be added to the list.  State 
Board staff assessed trout data from

 Topaz Lake 
and concluded that m

ercury concentrations w
ere 

below
 the evaluation guidelines.  EPA

 added 

The proposed 303(d) List portion of the 2012 
California Integrated Report w

as developed based 
all readily available data and inform

ation that w
as 

subm
itted as part of the notice of solicitation, 



Com
m
ent Sum

m
ary and Responses 
 

Proposed Clean W
ater Act Section 303(d) List of W

ater Q
uality Lim

ited Segm
ents (303(d) List) 

Portion of the 2012 California Integrated Report 

C
om

m
ent D

eadline: 12pm
 on February 5, 2015 
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N
o. 

A
uthor 

C
om

m
ent 

R
esponse 

Topaz Lake to the N
evada 303(d) list on O

ctober 
23, 2014 due to high m

ercury concentrations in 
bass, a species that is m

ore likely to accum
ulate 

m
ercury. 

w
hich had a deadline of A

ugust 30, 2010.  The 
data provided by N

evada is outside the solicitation 
period and therefore w

ill not be addressed until a 
future Listing Cycle. 

13.3 
U

nited States 
Environm

ental 
Protection A

gency, 
Region IX

 

W
e encourage State Board to consider and 

incorporate off-cycle decisions for future 303(d) 
listing decisions due to at least one Regional 
Board approving off cycle listings/delistings. 

Com
m

ent noted.  This is consistent w
ith the 

recently am
ended Listing Policy, see specifically 

section 6.1.2. 

    



Attachment C.3

State Water Board Staff
Correspondence with California
Department of Fish and Game
Staff Related to Impaired
Beneficial Uses Due to Low

Flows



Attachment C.3.a



Monday, July 10, 2017 at 1:42:08 PM Central European Summer Time

Page 1 of1

Subject: 1/19/16 BOARD MEETING, ITEM 6
Date: Thursday, January 14, 2016 at 7:59:26 PM Central European Standard Time
From: Murray, Nancee@Wildlife, NANCEE@WILDC805F95FR5155R4F8DRB9FCR4848E2AA444E2BC>
To: commentleTers

To the Clerk of the Board:

ATached please find the Powerpoint presentaXon of the CDFW relaXng to Item 6 of the SWRCB MeeXng on
January 19, 2016.

I believe that this submission is Xmely, and I appreciate your help in loading the Powerpoint for the January
19, 2016 meeXng. If you have any quesXons or difficulXes with the aTachment, please contact me.

Thank you.

Nancee Murray

Senior Staff Counsel

California Department of Fish and Wildlife

nancee.murray@wildlife.ca.gov



Fisheries'U
pdate'and'Request'to'

Re2Adopt'Em
ergency'

Regula:ons'on'Deer,'M
ill,'and'

Antelope'Creeks'

Cur$s&M
illiron,&Jason&Roberts,&and&

M
a4&Johnson&–&CDFW

&
How

ard&Brow
n&–&N

M
FS&

&
&SW

RCB&M
ee$ng&–&January&19

th,&2016&



2016&Flow
&Recom

m
enda$on&

M
ill&and&Deer&creeks&

• 
Adult&Base&Flow

:&50&cfs&O
ctober&15&NJune&15&

• 
Juvenile&Base&Flow

:&20&cfs&O
ctober&15&N&June&30&

• 
Pulse&Flow

s:&100&cfs&April&1&through&June&15,&up&to&once&every&
tw

o&w
eeks&

&
Antelope&Creek&
• 

Adult&Base&Flow
:&35&cfs&N

ovem
ber&1&–&M

ay&15&
• 

Juvenile&Base&Flow
:&15&cfs&N

ovem
ber&1&–&M

ay&30&
• 

Pulse&Flow
s:&70&April&1&–&M

ay&15,&up&to&once&every&tw
o&w

eeks&



2014N2015&Adult&Spring&Run&
Chinook&Popula$on&Es$m

ates&



2014N2015&Adult&FallNEntry&
Steelhead&Popula$on&Es$m

ates&



Deer&Creek&2015&Spring&Run&
Chinook&Passage&and&Flow

s&



M
ill&Creek&2015&Spring&Run&

Chinook&Passage&and&Flow
s&



Antelope&Creek&2015&Spring&Run&
Chinook&Passage&and&Flow

s&



Data&U
sed&for&M

inim
um

&&
Base&Flow

&Determ
ina$on&

• 
M
ill&Creek&

– 
HarveyNArrison&(2009)&44N67&cfs&provided&upstream

&passage&for&fall&run&Chinook&
salm

on&
– 

Alley&(1995)&recom
m
ended&74&cfs&in&cri:cally'dry&years&to&provide&passage&over&

cri$cal&riffl
es&w

ithout&physical&m
odifica$on&in&low

er&M
ill&Creek&

• 
Deer&Creek&
– 

In&2014&and&2015&flow
s&of&50&cfs&in&low

er&Deer&Creek&provided&passage&for&adult&
salm

on&and&steelhead&(CDFW
)&

• 
Antelope&Creek&
– 

In&2014,&flow
s&of&30&to&35&cfs&in&low

er&Antelope&Creek&provided&passage&for&adult&
salm

on&and&steelhead&(CDFW
)&

• 
CDFW

&Posi$on&
– 

50&cfs&is&a&m
inim

um
&flow

&necessary&to&m
aintain&anadrom

ous&salm
onid&a4rac$on&

and&provide&fish&passage&w
hile&allow

ing&historic&agricultural&stream
&diversions&to&

con$nue&under&unprecedented&drought&condi$ons&
– 

At&50&cfs,&fish&passage&m
ay&s$ll&be&im

peded&at&cri$cal&riffl
es&or&diversion&structures&

that&do&not&m
eet&CDFW

&and&N
M
FS&critera&



N
eed&for&Protec$ve&M

inim
um

&
Flow

s&During&Drought&
• M

ill&Creek&w
ater&rights&total&203&cfs&

• Deer&Creek&w
ater&rights&are&for&the&en$re&inflow

&&
• Antelope&Creek&w

ater&rights&total&130&cfs&
• A&m

echanism
&is&needed&to&protect&listed&fish&because&

w
ater&rights&exceed&available&w

ater&during&drought&&



M
ill&Creek&W

ithout&Flow
&

Regula$ons&–&Spring&2015&



Deer&Creek&W
ithout&Flow

&
Regula$ons&–&Spring&2015&



Excep$onal&Diversion&Exam
ple&

M
ill&Creek&–&January&27,&2014&



Post&vs&Pre&Diversion&M
ill&Creek&

Flow
s&–&January&2014&



Juvenile&Chinook&M
ortali$es&

Docum
ented&January&27,&2014&



W
ater&Tem

peratures&and&
&Adap$ve&M

anagem
ent&

• CDFW
&relies&on&em

pirical&data&to&adap$vely&m
anage&

flow
&requirem

ents&based&on&realN$m
e&condi$ons&

– Adult&fish&passage&at&video&sta$ons&is&review
ed&as&quickly&as&possible&

– W
eekly&snorkel&surveys&are&conducted&to&determ

ine&presence&of&
juvenile&salm

onids&
– W

ater&tem
perature&readings&at&video&sta$ons&and&at&CDEC&gages&are&

m
onitored&daily&

• Adap$ve&M
anagem

ent&exam
ples&

– 50&cfs&adult&base&flow
&ended&on&June&8,&2015,&seven&days&early&based&

on&w
ater&tem

perature&
– 20&cfs&juvenile&base&flow

&w
ere&not&requested;&22&days&of&w

ater&savings&
for&agriculture&based&on&w

ater&tem
peratures&



M
ill&Creek&Spring&Run&Chinook&

Passage&&
&W

ater&Tem
perature&

Data&



M
anaging&to&Prevent&Ex$

nc$
on&

in&a&H
istoric&D

rought&
• 

A
&census&popula$

on&of&2,500&adult&spring&run&Chinook&is&
required&for&each&D

eer&and&M
ill&Creek&stock&(Lindley&et&al.&

2007)&
– 

Census&popula$
on&size&is&the&average&num

ber&of&the&three&m
ost&

recent&genera$
ons&m

ul$
plied&by&the&average&genera$

on&$
m
e&(Lindley&

et&al.&2007)&

– 
A
verage&annual&escapem

ent&over&the&last&three&genera$
ons&

(2007N2015)&should&be&at&least&834&

• 
2007N2015&D

eer&Creek&spring&run&Chinook&popula$
ons&

averaged&452,&w
ith&a&low

&of&140&and&high&of&830&

• 
2007N2015&M

ill&Creek&spring&run&Chinook&popula$
ons&average&

507,&w
ith&a&low

&of&127&and&high&of&768&



Deer&Creek&Spring&Run&Chinook&
Popula$on&Es$m

ates,&1992N2015&



M
ill&Creek&Spring&Run&Chinook&

Popula$on&Es$m
ates,&1992N2015&



2015&CESA&M
O
U
&Par$cipa$on&

M
ill&Creek&(expired)&

• LM
M
W
C&

• TN
C&

• N
obm

ann&Ca4le&Co.&
• O

CID&
Deer&Creek&
• DCID&(expires&M

ay&31,&2016)&
Antelope&Creek&(expired)&
• LM

M
W
C&



CDFW
&N
ego$a$ons&and&O

utreach&
w
ith&W

ater&U
sers&

• 
Started&nego$a$ons&in&Decem

ber,&2014&
• 

SW
RCB&M

ee$ng&on&M
arch&17,&2015&

• 
LM

M
W
C&(M

ill&Creek)&signed&voluntary&agreem
ent&on&M

arch&17,&
2015&

• 
Sim

ilar&to&previous&years,&no&voluntary&agreem
ents&signed&un$l&

SW
RCB&passed&em

ergency&regula$ons&
• 

Em
ergency&regula$ons&established&m

inim
um

&flow
s&and&encouraged&

voluntary&agreem
ents&

• 
Voluntary&agreem

ents&provide&great&benefits&
– CESA&take&coverage&
– Flow

&exchange&credits&
• 

CDFW
&con$nues&coordina$ng&w

ith&local&stakeholders&about&short&
and&long&term

&goals&



CDFW
&Coordina$on,&Flexibility&&

and&Adap$ve&M
anagem

ent&
• 

50&cfs&adult&base&flow
&ended&on&June&8

th,&2015;&7&days&early&
• 

20&cfs&spring&juvenile&base&flow
&w
ere&not&requested;&22&days&

of&w
ater&savings&

• 
Spring&pulse&flow

s&w
ere&requested&based&on&predicted&

w
eather&

– Contacted&local&diverters&in&advance&
– Provided&flexibility&to&choose&dates&

• 
Fall&base&flow

s&w
ere&delayed&in&2015&

– Allow
&final&irriga$on&rota$ons&

– Com
plete&fish&passage&project&



Flow
&Exchange&O

pportunity&

• En$$es&par$cipa$ng&in&voluntary&and&flow
&exchange&

agreem
ents&w

ere&com
pensated&via&pum

ping&credits&
• All&en$$es&on&Deer&and&M

ill&creeks&have&been&
offered&flow

&exchange&agreem
ents&

• CDFW
&calls&on&w

ater&through&exchange&agreem
ents&

– Diverters&u$lize&ground&pum
ps&

– DW
R&pays&for&pum

p&opera$ons&via&Delta&Fish&Agreem
ent&



O
ngoing&CDFW

&O
utreach&and&

Par$cipa$on&in&These&W
atersheds&

• Par$cipa$on&on&various&groups&
• M

ill&Creek&
– U

pper&Dam
&

– W
ard&Dam

&
– M

ill&Creek&M
anagem

ent&Com
m
i4ee&

• Deer&Creek&
– DCID&
– SVRIC&

• Antelope&Creek&
– Edw

ards&Dam
&



Attachment C.3.b



Monday, July 10, 2017 at 1:43:55 PM Central European Summer Time

Page 1 of1

Subject: CDFW Presenta-on Final

Date: Friday, October 30, 2015 at 8:44:38 PM Central European Standard Time

From: Gray, Corinne@Wildlife, CORINNE@WILDLEF762853O3D49O4C1AOAFCEO23279210EA8DD68>

To: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3OE434O4A20O905FOBDEBAC8F434FB82>,

Ragazzi, Erin@Waterboards, ERIN@WATER0C3CA974O28EDO4FEFOBA90O4B156E175625E6A>

CC: Seymour, Gail@Wildlife, GAIL@WILDL6999C982O2A60O4F00O958EO4EC4579C44FA705>

Hi!

Here is the Final. Please disregard the previous version.

Thanks!

Cori



StatusofCoho
Salm

on
in
the

Priority
Russian

RiverTributaries
2015

DroughtU
pdate

Corinne
Gray,SeniorEnvironm

entalScien3st(Specialist)
GailSeym

our,SeniorEnvironm
entalScien3st(Supervisor)

California
Departm

entofFish
and

W
ildlife

Bay
Delta

Region



Voluntary!Drought!Agreem
ents!in!the!4!Tributaries!

!

W
e!have!received:!
– 35!!Residen3al!Conserva3on!VDI’s!
– 7!W

inery/!Vineyard!Conserva3on!VDI’s!

!W
e!have!also!signed:!!
– 3!Flow

!Enhancem
ent!VDI’s!for!Green!Valley!Creek!

– 2!Flow
!Enhancem

ent!VDI’s!for!Dutch!Bill!
!In!addi3on,!71!w

inegrape!grow
ers!represen3ng!1,900!acres!of!

vineyard!pledged!to!reduce!w
ater!dem

and!by!25!percent.!
!



Green!Valley!Creek!Flow
!(2010U2015)!

July!2015!
August!2014!

Septem
ber!2013!



Green!Valley!Creek!Flow
!Enhancem

ent!Projects!

• 
3!Flow

!Enham
cem

ent!VDI’s!w
ere!signed!

in!Green!Valley!Creek!
– Jackson!Fam

ily!W
ines!

– Chris!Panym
/!M

ichael!Paine!
– Bob!and!Dianne!Gianni!

• 
All!three!com

m
iZed!to!releasing!w

ater!
into!Green!Valley!Creek!through!
N
ovem

ber!or!un3l!flow
s!are!restored!

from
!rainfall!events!

• 
Partners!included:!Jackson!Fam

ily!W
ines,!Chris!Panym

,!M
ichael!Paine,!Bob!and!Dianne!Gianni,!

ARCG,!the!Gold!Ridge!Resource!Conserva3on!District,!Trout!U
nlim

ited,!the!O
ccidental!Arts!and!

Ecology!Center,!the!Russian!River!Coho!Salm
on!Cap3ve!Broodstock!Program

,!the!State!W
ater!

Resources!Control!Board,!the!N
orth!Coast!Regional!W

ater!Q
uality!Control!Board,!CDFW

!and!N
M
FS!

Bones!Lane!release!Site!







Bones!Lane!Release!Before!and!Aaer!



Bones!Lane!Hydrograph!above!and!
below

!Jackson!release!point!

Jackson!Fam
ily!

Flow
!Release!



Bones!Lane!–!Dow
nstream

!Reach!

Before!
ACer!



Bones!Lane!–!U
pstream

!Reach!
Before!

ACer!



G
reen%Valley%Creek%Juvenile%Salm

onids%2015%

Habitat&
condition

Stream
&

length&(km
)
Coho&yoy

All&juvenile&
salm

onids
dry

2.4&(33%
)

92&(10%
)

265&(11%
)

inter
3.2&(45%

)
663&(75%

)
1,676&(71%

)
w
et

1.6&(22%
)

132&(15%
)

418&(18%
)



D
u
tch

!B
ill!C

re
e
k
!F
lo
w
!E
n
h
a
n
ce
m
e
n
t!P

ro
je
cts!

• 
C
a
m
p
!M

e
e
k
e
r!R

e
cre

a
3
o
n
!a
n
d
!P
a
rk
s!D

istrict!(C
M
R
P
D
)!!

v
o
lu
n
te
e
re
d
!to

!e
n
h
a
n
ce
!cri3

ca
lly
!lo
w
!su

m
m
e
r!fl

o
w
s!

in
!D
u
tch

!B
ill!C

re
e
k
!to

!p
ro
te
ct!co

h
o
!sa

lm
o
n
!b
y
!

re
le
a
sin

g
!ra

w
!w
a
te
r!fro

m
!its!w

a
te
r!su

p
p
ly
!p
ip
e
lin
e
!

conEnuously!through!N
ovem

ber!o
r!u

n
3
l!fl
o
w
s!a

re
!

re
sto

re
d
!fro

m
!ra

in
fa
ll!e

v
e
n
ts.!

– 
A
p
p
ro
xim

a
te
ly
!3
,4
0
0
!ju
v
e
n
ile
!co

h
o
!sa

lm
o
n
!a
n
d
!

ste
e
lh
e
a
d
!w
e
re
!lik

e
ly
!to

!p
e
rish

!

– 
F
lo
w
!a
u
g
m
e
n
ta
3
o
n
!w
a
s!in

i3
a
te
d
!o
n
!A
u
g
u
st!2

5
!a
t!

a
!ra

te
!o
f!4

5
!g
a
llo
n
s!p

e
r!m

in
u
te
!(g
p
m
)!

• 
S
t!D

o
ro
th
y
’s!R

e
st!a

lso
!sig

n
e
d
!a
!V
D
I!to

!re
le
a
se
!w
a
te
r!

fro
m
!a
n
!e
xis3

n
g
!re

se
rv
o
ir!in

!U
p
p
e
r!D

u
tch

!B
ill!C

re
e
k
!

• 
Partners!in

clu
d
e
:!C

M
R
P
D
,!S
t.!D

o
ro
th
y
’s!R

e
st,!A

R
C
G
,!th

e
!G
o
ld
!R
id
g
e
!R
e
so
u
rce

!C
o
n
se
rv
a
3
o
n
!D
istrict,!

T
ro
u
t!U

n
lim

ite
d
,!th

e
!O
ccid

e
n
ta
l!A

rts!a
n
d
!E
co
lo
g
y
!C
e
n
te
r,!th

e
!R
u
ssia

n
!R
iv
e
r!C

o
h
o
!S
a
lm

o
n
!C
a
p
3
v
e
!

B
ro
o
d
sto

ck
!P
ro
g
ra
m
,!th

e
!S
ta
te
!W

a
te
r!R

e
so
u
rce

s!C
o
n
tro

l!B
o
a
rd
,!th

e
!N
o
rth

!C
o
a
st!R

e
g
io
n
a
l!W

a
te
r!

Q
u
a
lity

!C
o
n
tro

l!B
o
a
rd
,!C
D
F
W
!a
n
d
!N
M
F
S
!

B
ro
ck
!D
o
lm

a
n
,!fro

m
!th

e
!

O
ccid

e
n
ta
l!A

rts!a
n
d
!E
co
lo
g
y
!

C
e
n
te
r,!d

isp
la
y
s!th

e
!re

le
a
se
!o
f!

w
a
te
r!in

to
!D
u
tch

!B
ill!C

re
e
k
!



Dutch!Bill!Creek!Flow
!(2010U2015)!

August!!2015!

Cam
p!M

eeker!!
Flow

!Release!



Cam
p!M

eeker!
Before!

ACer!

Point!of!Flow
!Input!







Dutch%Bill%Creek%Juvenile%Salm
onids%2015%

Habitat&
condition

Stream
&

length&(km
)
Coho&yoy

All&juvenile&
salm

onids
dry

3.9&(45%
)

86&(24%
)

161&(17%
)

inter
1.0&(11%

)
0&(0%

)
65&(7%

)
w
et

3.8&(44%
)

275&(76%
)

719&(76%
)





Habitat&
condition

Stream
&

length&(km
)
Coho&yoy

All&juvenile&
salm

onids
dry

10.0&(55%
)

121&(76%
)
2,000&(68%

)
inter

3.1&(17%
)

20&(13%
)

467&(16%
)

w
et

5.1&(28%
)

19&(12%
)

463&(16%
)

M
ill%Creek%Juvenile%Salm

onids%2015%
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Monday, July 10, 2017 at 1:47:14 PM Central European Summer Time
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Subject: FW: Dra( SWRCB Presenta2on 4 CONFIDENTIAL
Date: Friday, March 13, 2015 at 11:51:51 PM Central European Standard Time
From: Roberts, Jason@Wildlife, JASON@WILD6CAEDF584FB8144D684B36F4A964A6745F3DC97>
To: Ragazzi, Erin@Waterboards, ERIN@WATER0C3CA974428ED44FEF4BA9044B156E175625E6A>,

Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D34E43444A204905F4BDEBAC8F434FB82>
Priority: High

 

 

From: Johnson, Matt@Wildlife 
Sent: Friday, March 13, 2015 2:41 PM 
To: Murray, Nancee@Wildlife 
Cc: Roberts, Jason@Wildlife 
Subject: RE: Draft SWRCB Presentation - CONFIDENTIAL 
Importance: High 
Sensitivity: Confidential

There is a typo slide #11 on the presenta2on. I incorrectly stated that “An es2mated total of 203 fall4entry
steelhead entered Mill Creek between November 1 and December 10, 2014. It should read “between
October 18 and December 10, 2014 ”. Very sorry about that. I aaached a correct copy. Maa

From: Murray, Nancee@Wildlife 
Sent: Wednesday, March 11, 2015 5:07 PM 
To: Johnson, Matt@Wildlife 
Cc: Roberts, Jason@Wildlife 
Subject: RE: Draft SWRCB Presentation - CONFIDENTIAL 
Sensitivity: Confidential

Sounds good. Sorry for the delay.

Nancee Murray

Senior Staff Counsel

California Department of Fish and Wildlife

(916) 65443818

nancee.murray@wildlife.ca.gov
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From: Johnson, Matt@Wildlife 
Sent: Wednesday, March 11, 2015 5:06 PM 
To: Murray, Nancee@Wildlife 
Subject: RE: Draft SWRCB Presentation - CONFIDENTIAL 
Sensitivity: Confidential

Thanks to you and Shannon for the edits Nancee. I am out of 2me today but will make those changes and
give you and Jason one more look at the presenta2on by 10:00 am tomorrow morning. maa

From: Murray, Nancee@Wildlife 
Sent: Wednesday, March 11, 2015 4:37 PM 
To: Johnson, Matt@Wildlife 
Subject: FW: Draft SWRCB Presentation - CONFIDENTIAL 
Sensitivity: Confidential

Maa:

I think we have caught the typos, but the order of Slide 6 and 7 may be something to look at.

Nancee Murray

Senior Staff Counsel

California Department of Fish and Wildlife

(916) 65443818

nancee.murray@wildlife.ca.gov

From: Little, Shannon@Wildlife 
Sent: Wednesday, March 11, 2015 4:17 PM 
To: Murray, Nancee@Wildlife 
Subject: RE: Draft SWRCB Presentation - CONFIDENTIAL 
Sensitivity: Confidential

Hi Nancee,
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I think these look good. I no2ced that slide 6 has a conclusion about temperatures, but that comes before

slide 7, which illustrates temperature. Perhaps those could be switched? I also wonder whether, assuming

Slide 6 is based on Slide 5 and 7, it would be more accurate on Slide 6 to say that temperatures were too high

because of low flows, which resulted from excessive diversions – just to connect all of the dots very cleanly

and not leap from temperature to diversions. Does that make sense?

I also no2ced the following typos:

Slide 6:

•        CDFW concludes that water temperatures were to o warm in lower Deer Creek in June for spring run

because of excessive diversions

Slide 10

•        A total of 52 late4migra2ng spring run entered Mill Creek during June in 2014. Only 2 late4migra2ng

spring run entered Deer Creek in June, 2014. These 2 fish migrated under excep2onal low flow and

ward warm water condi2ons

Slide 13

•        An es2mated total of 88 fall4entry steelhead entered Mill Deer Creek between October 25 and

December 8, 2014.

If you ’re okay with these, please feel free to forward to Maa, or I can if you like.

Thanks!

Shannon
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From: Murray, Nancee@Wildlife 
Sent: Wednesday, March 11, 2015 12:22 PM 
To: Little, Shannon@Wildlife 
Subject: FW: Draft SWRCB Presentation - CONFIDENTIAL 
Importance: High 
Sensitivity: Confidential

Shannon:

Your thoughts are welcome. I have not yet reviewed this dra( – hugely busy with other things today.

I can tell you the strategy thought behind it.

Nancee Murray

Senior Staff Counsel

California Department of Fish and Wildlife

(916) 65443818

nancee.murray@wildlife.ca.gov

From: Johnson, Matt@Wildlife 
Sent: Wednesday, March 11, 2015 12:03 PM 
To: Murray, Nancee@Wildlife; Roberts, Jason@Wildlife 
Subject: RE: Draft SWRCB Presentation - CONFIDENTIAL 
Importance: High 
Sensitivity: Confidential

Nancee and Jason,

Here is my latest dra( —I changed the headers on the text slides to reflect more of a“This is what CDFW
recommended, and this is what we got from the diverters and the fish ” tone. I also added some language
concluding why CDFW thinks things did not work for spring run on Deer. I also changed the placement of the
slides some and whialed the slides down some. I also added slides detailing final steelhead data for fall
2014.
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I hope this is preay close to final. I think it is coming together as a preay decent product but I am s2ll very
open for any final sugges2ons and I should have 2me to make those happen before noon tomorrow. Thanks,
Maa

From: Murray, Nancee@Wildlife 
Sent: Tuesday, March 10, 2015 12:41 PM 
To: Johnson, Matt@Wildlife; Roberts, Jason@Wildlife 
Subject: RE: Draft SWRCB Presentation - CONFIDENTIAL 
Sensitivity: Confidential

Maa:

Have you talked to Dan to beaer figure out what Cur2s ’s cryp2c descrip2on below means?

I do think we also need to say something about the Fall period. The SWRCB did order curtailment in the fall of
2014. Do we have data to share regarding fish numbers for the fall? One or two slides about the fall period?

Ques2on on the use of the word average in your slides. Daily average? Weekly? Monthly? Who calculates
that?

For Antelope Creek, I see the slide showing SR passage and average post diversion flow. There is a break in
the line. Do we not have gauge data for the 2me period? No gauge data for June?

Jason – would like your thoughts on the conclusion por2on of the slide that discusses June pulse flow events.
I don ’t think “habitat condi2ons had severely degraded prior to event ” is clear enough. It sounds like it was
something out of diverter control. I think it is more like, water levels had been so low prior to the pulse flow
that water temperature in Deer Creek had increased and fish were not aaracted/present/???

Goaa run. Will give it more thought tomorrow.

Nancee Murray

Senior Staff Counsel

California Department of Fish and Wildlife
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(916) 65443818

nancee.murray@wildlife.ca.gov

From: Johnson, Matt@Wildlife 
Sent: Tuesday, March 10, 2015 12:19 PM 
To: Murray, Nancee@Wildlife; Roberts, Jason@Wildlife 
Subject: RE: Draft SWRCB Presentation - CONFIDENTIAL 
Sensitivity: Confidential

Here is a second dra( of the presenta2on with aaempt to incorporate sugges2ons —S2ll considering value of
the June pulse flow comparison (Deer vs Mill two versions of presen2ng this data included in dra( ) and
what to report in the presenta2on about Antelope. I also added to slides for Cur2s to speak from 44 CESA
MOU par2cipa2on in 2014. I have plenty of 2me to work on this between now and Thursday noon if you
have any ideas/sugges2ons. Maa

From: Murray, Nancee@Wildlife 
Sent: Friday, March 06, 2015 2:25 PM 
To: Johnson, Matt@Wildlife; Roberts, Jason@Wildlife 
Subject: RE: Draft SWRCB Presentation - CONFIDENTIAL 
Sensitivity: Confidential

CONFIDENTIAL

Maa and Jason:

On slide 8, it would be more clear to me if you showed the Mill and Deer difference in temperature and the
volume of flow. That is the rela2onship you are trying to show – flow and temperature. That slide has
temperature and fish passage. Can you do a flow and temperature slide?

I am s2ll trying to figure out if slides 10 and 11 are value added. What do you think, Jason?

I think we need to say something about Antelope. Do we not have much data on Antelope in 2014? If we don
’t have much data, we need to say that and why we didn ’t have the data in 2014 and what we will do
differently in 2015 to get the data. Part of the 2015 solu2on is to get the Emergency Regula2on implemented
earlier, correct?
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Cur2s ’s Feb. 27 email said that the SWRCB wanted informa2on on

“Changes in flow dura2on – shortened run were adopted, decrease flow, need for pulse flow ”. I don ’t
understand what he is gesng at. Do you? Do you feel like you have covered it?

We need a few slides to walk the SWRCB BRIEFLY what we are recommending for 2015. Those should be the
end. Essen2ally, based on what we learned in 2014, for 2015, CDFW and NMFS are recommending …..

A GREAT START!

Nancee Murray

Senior Staff Counsel

California Department of Fish and Wildlife

(916) 65443818

nancee.murray@wildlife.ca.gov

From: Johnson, Matt@Wildlife 
Sent: Friday, March 06, 2015 12:06 PM 
To: Murray, Nancee@Wildlife; Roberts, Jason@Wildlife 
Subject: Draft SWRCB Presentation - CONFIDENTIAL 
Sensitivity: Confidential

Nancee, Here is a first dra( of the presenta2on.

Here is an overview of the concept behind each slide 44

1 st slide: Overview of the three watersheds with short discussion on closeness of watersheds in the ESU and
therefore “relatedness ” in terms of similar history needs (flow, temp, run42ming)

2 nd and 3 rd slides: Overall run42ming and stream flow in 2014. Emphasize need for protec2on of late4
season run4component here.
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4 th and 5 th slides: Text emphasizing flow condi2ons in June (curtailment period). Text emphasizing greater

fish passage in June on Mill vs Deer resul2ng from higher flows in Mill

6 th slide: Graphic illustra2ng text/discussion of 4 th and 5 th slides

7 th slide: Text illustra2ng Mill water temp cooler than Deer in June (curtailment period). Discussion on why

this was so —larger volume of water in Mill at that 2me

8 th slide: Graphic illustra2ng text in slide 7

9 th slide: Text on June pulse flow results and discussion

10 th and 11 th slides: Graphics of June pulse flow results on Deer and Mill

Finally, I am not sure what to do about Antelope. At this point Antelope has no slide. Maa



Deer, Mill, and Antelope Creek 

Watersheds 



2014 Deer Creek Spring Run Total Passage!
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2014 Mill Creek Spring Run Total Passage 
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In 2014 CDFW Recommended a Minimum 50cfs 

Base Flow in Deer and Mill Creek Through June 

15 to Pass Late-Migrating Spring Run 

•  Average daily post-diversion Deer Creek  
stream flow recorded by CDEC June 1-
June 11 in 2014: 18cfs 

 

•  Average daily post-diversion Mill Creek  
stream flow recorded by CDEC June 1-
June 11 in 2014: 46cfs 



Deer vs Mill Post Diversion Flow June 
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CDFW Recommended a 50 cfs Minimum Base 

Flow in June on Deer and Mill to Maintain 

Tolerable Water Temperatures for Late- 

Migrating Spring Run 

 
•  June 1-11 Mill Creek daily post diversion 

water temperatures averaged 3 degrees 
cooler than Deer Creek. 

• CDFW concludes that due to insufficient 
post-diversion instream flow in Deer 
Creek, water temperatures became too 
warm in June for spring run. 



Deer vs Mill Water Temperature June 
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CDFW Recommended a June Pulse Flow 

to Facilitate Late-Migrating Spring Run in 

2014 
 
•  Observed spring run entering Mill Creek during 

June 12 -14 pulse flow:  32 

 
•  Observed spring run entering Deer Creek during 

June 12-14 pulse flow:  0 

 

•  CDFW concludes Deer Creek spring run showed 
no response to the June pulse flow due to low 
stream flows and high water temperatures in 
lower Deer Creek June 1-11 resulting from 
diversions."



June Pulse Flow Response: Mill vs Deer 
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Protection of Late-Migrating Spring Run in 

Deer and Mill in 2014 in Conclusion: 

 
•  A total of 52 late-migrating spring run entered Mill 

Creek during June in 2014.  Only 2 late-migrating 
spring run entered Deer Creek during June in 
2014.  These 2 fish migrated under exceptional 
low flow and warm water conditions. 

•  CDFW concludes that additional spring run 
would have entered Deer Creek in June had the 
recommended flows in lower Deer Creek been 
provided. "

"



2014 Mill Creek CV Fall Steelhead 

Passage 

•  CDFW CESA MOU fall flow restoration 
date: October 15. 

•  Diverters complied with flow restoration 
October 15. 

•  First fall-entry CV steelhead observed at  
video station October 18. 

•  An estimated total of 203 fall-entry 
steelhead entered Mill Creek between 
October 18 and December 10, 2014. 



2014 Deer Creek CV Fall Steelhead 

Passage 

•  SWRCB Curtailment fall flow restoration 
date: October 15. 

•  Diverters complied with flow restoration 
October 15. 

•  First fall-entry CV steelhead observed at  
video station October 25. 

•  An estimated total of 88 fall-entry 
steelhead entered Deer Creek between 
October 25 and December 8, 2014. 



2014 Antelope Creek CV Fall Steelhead 

Passage 

•  CDFW CESA MOU fall flow restoration 
date: November 1. 

•  Diverters voluntarily restored full 
unimpaired flow on October 26. 

•  First fall-entry CV steelhead observed at 
video station November 1st. 

•  An estimated total of 17 fall-entry 
steelhead entered Antelope Creek 
between November 1 and December 3, 
2014. 



Water Rights Holders Entering into CESA 

MOU’s with CDFW in 2014: 

 
•  4 water rights holders on Mill Creek signed 

CESA MOU’s (approximately 80% of total 
adjudicated flow) 

•  2 water rights holders on Deer Creek signed 
CESA MOU’s (approximately 35% of total 
adjudicated flow) 

•  2 water rights holders on Antelope Creek signed 
CESA MOU’s (100% of total adjudicated flow) 



Water Rights Holders Who Entered into  

CESA MOU’s With CDFW in 2014 

Mill Creek Deer Creek Antelope Creek 

Los Molinos Mutual 
Water Company 

Deer Creek 
Irrigation District Edwards Ranch 

Nobmann Cattle 
LLC Grant Leininger Los Molinos Mutual 

Water Company 

Peyton Pacific 
Properties     

The Nature 
Conservancy     



2015 CDFW/NMFS Spring Flow 

Recommendation for Mill and Deer Creeks : 

•  Adult Base Flows: 50 cfs below lowest diversion 
dam January 1 through June 15.   

 
•  Juvenile Base Flows: 20 cfs below lowest 

diversion dam January 1 through June 30. 

•  Pulse Flows:  Full natural flow as measured 
above diversions for a minimum of 48 hours, not 
to exceed 72 hours up to once every two weeks  
April 1 through June 15. 



2015 CDFW/NMFS Spring Flow 

Recommendation for Antelope Creek: 

•  Adult Base Flows: 35 cfs below Edwards 
diversion dam January 1 through May 15.   

 
•  Juvenile Base Flows: 15 cfs below Edwards 

diversion dam January 1 through May 30. 

•  Pulse flows:  Full natural flow as measured 
above Edwards diversion dam for a minimum of 
48 hours, not to exceed 72 hours up to once 
every two weeks  April 1 through May 15. 



2015 CDFW/NMFS Fall Flow 

Recommendation for Mill and Deer 

Creeks : 

•  Adult Base Flows: 50 cfs below lowest diversion 
dam October 15 through December 31.  

 
•  Juvenile Base Flows: 20 cfs below lowest 

diversion dam October 15 through December 31. 



2015 CDFW/NMFS Fall Flow 

Recommendation for Antelope Creek: 

•  Adult Base Flows: 35 cfs below Edwards 
diversion dam November 1 through December 
31.  

 
•  Juvenile Base Flows: 15 cfs below Edwards 

diversion dam November 1 through December 
31. 
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Monday, July 10, 2017 at 1:55:49 PM Central European Summer Time

Page 1 of1

Subject: Mill Flows Group presenta1on 531932016
Date: Thursday, May 19, 2016 at 5:28:32 PM Central European Summer Time
From: Johnson, MaG@Wildlife, MATT@WILDLF5B113673F17634E873B9F131E52EAFE4005F31>
To: Anderson, William@Waterboards, WIL1CE4591D3558934E203A07E37DA7BCF577E8944>, , Marc

J.@Waterboards, MAR177BB8403CE38343353B27C380B09A7D0092679>
CC: Gregg Werner' (gwerner@TNC.ORG)

Hi Will and Marc,

Here is a pdf copy of the fish update I am giving today. MaG

MaG Johnson

Environmental Scien1st

California Dept. of Fish and Wildlife

1530 Schwab St. Red Bluff, CA

(530)352739490

MaG.Johnson@wildlife.ca.gov

Every Californian should conserve water.   Find out how at:

SaveOurWater.com · Drought.CA.gov



Mill Flows Group Fish Update 
May 19, 2016 
Matt Johnson CDFW Red Bluff 



Old Ward ladder, new Ward ladder 



Final 2015 Mill Creek Fall Chinook and 
Steelhead Results 

• Estimated escapement of 1,033 fall-run 
Chinook 

• This estimate based on video counts past 
Ward Dam (968 fish) and redd survey below 
Ward (33 complete redds) 

• Estimated total of 56 fall-entry steelhead 



Mill Creek Fall-Run Chinook 2002-2015 

2,611 
2,426 

1,192 

2,426 

1,403 

851 

166 102 144 

1,485 

890 

2,197 
2,488 

1,033 

50

550

1,050

1,550

2,050

2,550

Po
pu

la
tio

n 
Es

tim
at

e 

Year 



2015 Estimated Mill Creek Fall-Run 
Chinook Hatchery/Natural Proportions 

 
• Total population estimate: 1,033 
• 62 carcasses examined 
• 9 “marked” fish observed 
• Estimated hatchery origin 53.3% (551 fish) 
• Estimated natural origin 46.7% (482 fish) 
• Hatchery strays = 25% from CNFH and 75% 

from FRH 
• 100% off-site (trucked) releases 



2015 estimated hatchery vs natural fall-
run Chinook composition 
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Draft 2016 Mill Creek Spring-Run Passage 
Results 

• Video has been reviewed through April 19 
• First spring-run observed on March 16 
• A draft total of 17 counted so far… 
• In 2015 spring-run passage through April 19 

represented only 26% of the total run… 
• There is still hope? 



2015 Mill Creek Spring-Run Passage 
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Build a salmon a new fish ladder and… 



End… 



Attachment C.3.e



Monday, July 10, 2017 at 2:01:07 PM Central European Summer Time

Page 1 of2

Subject: RE: Presenta,ons for Todays Flows Group Mee,ng
Date: Thursday, September 22, 2016 at 5:10:49 PM Central European Summer Time
From: Johnson, MaI@Wildlife, MATT@WILDLF5B11367SF176S4E87SB9F1S1E52EAFE4005F31>
To: Gregg Werner, Lester, Aric@DWR, ARICF8DF986FS0989S4553S8D87SAA53C0EF8C1EC03>,

Henderson, Brad@Wildlife, BRAD@WIL7009707BS21A7S45CFS95B5SC0C3D08F0724EEE>,
Brian.EllroI@noaa.gov, , Los Molinos Mutual Water Company (bundyburt@gmail.com), Colleen
HarveySArrison, Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3SE434S4A20S905FS
BDEBAC8F434FB82>, Darrell Mullins, Gretchen Umlaf, Jake Jacobson, , Marc J.@Waterboards,
MAR177BB840SCE38S4335SB27CS80B09A7D0092679>, Berry, Michael@DWR, MICHAED93493C1S
F45DS40D0S888CS0E02E49E6FF80B9>, UIley, Paige@Wildlife, PAIGE444B0476SFE67S42E1SB06CS
65E8D19E1276C99>, Steve Cann, Todd Hamer, Bratcher, Patricia@Wildlife, PATA6FAB05ESA7A0S
470AS96E6SD1F5FF8DFADE16D>, Anderson, William@Waterboards, WIL1CE4591DS5589S4E20S
A07ES7DA7BCF577E8944>

Thanks Gregg. AIached is my 2016 springSrun and Ward Dam fish ladder update. MaI

MaI Johnson

Environmental Scien,st

California Dept. of Fish and Wildlife

1530 Schwab St. Red Bluff, CA

(530)S527S9490

MaI.Johnson@wildlife.ca.gov

Every Californian should conserve water.   Find out how at:

SaveOurWater.com · Drought.CA.gov



Page 2 of2

From: Gregg Werner [mailto:gwerner@TNC.ORG] 
Sent: Thursday, September 22, 2016 8:08 AM 
To: Lester, Aric@DWR; Henderson, Brad@Wildlife; Brian.Ellrott@noaa.gov; Burt Bundy - Tehema Co Board of
supervisors, Los Molinos Mutual Water Company (bundyburt@gmail.com); Colleen Harvey-Arrison; Schultz,
Daniel@Waterboards; Darrell Mullins; Gregg Werner; Gretchen Umlaf; Jake Jacobson; Van Camp, Marc
J.@Waterboards; Johnson, Matt@Wildlife; Berry, Michael@DWR; Uttley, Paige@Wildlife; Steve Cann; Todd Hamer;
Bratcher, Patricia@Wildlife; Anderson, William@Waterboards 
Subject: Presentations for Todays Flows Group Meeting

Good Morning,

We have two PowerPoints scheduled for today ’s Flows Group mee,ng. For those aIending by phone a pdf of
one the PowerPoints is aIached so that you can follow along on the “Discussion of the poten,al of rearing
habitat improvement in lower Mill Creek ”. MaI Johnson will send the second pdf shortly.

Gregg Werner

Senior Project Director, California Water Program

The Nature Conservancy

190 Cohasset Road, Suite 177

Chico, CA 95926

Cell phone (530) 941S4877

gwerner@tnc.org
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The 2016 M
ill Creek Spring-Run 

Population Estim
ate is…

 

 
175 



A few
 Fish Facts…

 

•
First fish observed at W

ard M
arch 16 

•
Last fish observed at W

ard July 6 
•

Peak Passage: 19 fish on M
ay 14 

•
A little later m

igration than norm
al? 



Run Tim
ing: 2016 vs. 2006-2013 
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Fish vs Flow
…
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Problem
s and Solutions at the N

ew
 Ladder…
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Attachment C.4

Attachment C – State
Water Board Staff

Correspondence with California
Department of Fish and Game
Staff Related to Fish Passage



Attachment C.4.a



Monday, July 10, 2017 at 2:16:24 PM Central European Summer Time

Page 1 of1

Subject: Mill Creek Fall Chinook Flow and Passage
Date: Saturday, May 10, 2014 at 2:01:48 AM Central European Summer Time
From: Johnson, MaD@Wildlife, MATT@WILDLF5B11367PF176P4E87PB9F1P1E52EAFE4005F31>
To: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3PE434P4A20P905FPBDEBAC8F434FB82>
CC: Bratcher, Patricia@Wildlife, PATA6FAB05EPA7A0P470AP96E6PD1F5FF8DFADE16D>, Gretchen Umlauf

P NOAA Federal' (gretchen.umlauf@noaa.gov)

Hi Dan,

ADached is a spreadsheet containing Mill Creek fallPrun Chinook passage and flow data for 2009P2013.

I highlighted in yellow days where adult fallPrun Chinook passage was recorded at MCH within a daily average
of 60 cfs or less.

I believe this is some of our best supporave documentaaon of adult Chinook passage under minimum flows
for Mill and Deer Creeks. MaD

MaD Johnson

Environmental Scienast

California Dept. of Fish and Wildlife

1530 Schwab St. Red Bluff, CA

(530)P527P9490

MaD.Johnson@wildlife.ca.gov



Date Salmon Up Date Salmon Up MCH Ave Flow
10/15/13 0 10/1/13 0 0
10/15/13 0 10/2/13 0 0
10/15/13 0 10/3/13 0 0
10/15/13 0 10/4/13 0 0
10/15/13 0 10/5/13 0 0
10/15/13 0 10/6/13 0 0
10/15/13 0 10/7/13 0 0
10/15/13 0 10/8/13 0 0
10/15/13 0 10/9/13 0 0
10/15/13 0 10/10/13 0 0
10/15/13 0 10/11/13 0 0
10/15/13 0 10/12/13 0 0
10/15/13 0 10/13/13 0 0
10/15/13 0 10/14/13 0 0
10/15/13 0 10/15/13 22 31
10/15/13 0 10/16/13 299 66
10/15/13 0 10/17/13 226 65
10/15/13 0 10/18/13 157 64
10/15/13 0 10/19/13 166 63
10/15/13 0 10/20/13 238 63
10/15/13 2 10/21/13 110 62
10/15/13 0 10/22/13 114 62
10/15/13 ?1 10/23/13 128 58
10/15/13 ?1 10/24/13 72 50
10/15/13 0 10/25/13 41 50
10/15/13 0 10/26/13 39 50
10/15/13 0 10/27/13 49 50
10/15/13 0 10/28/13 66 54
10/15/13 0 10/29/13 50 58
10/15/13 0 10/30/13 64 61
10/15/13 0 10/31/13 22 55
10/15/13 0 11/1/13 31 54
10/15/13 0 11/2/13 59 53
10/15/13 0 11/3/13 26 53
10/15/13 0 11/4/13 29 52
10/15/13 0 11/5/13 18 52
10/15/13 0 11/6/13 25 52
10/15/13 0 11/7/13 44 53
10/15/13 0 11/8/13 21 57
10/15/13 0 11/9/13 3 60
10/15/13 0 11/10/13 14 61
10/15/13 0 11/11/13 4 61
10/15/13 1 11/12/13 0 60
10/15/13 0 11/13/13 0 61
10/15/13 3 11/14/13 4 60
10/15/13 5 11/15/13 0 60
10/15/13 8 11/16/13 0 60
10/15/13 5 11/17/13 0 61
10/16/13 6 11/18/13 0 61
10/16/13 4 11/19/13 1 80
10/16/13 10 11/20/13 12 136
10/16/13 12 11/21/13 15 156
10/16/13 10 11/22/13 0 101
10/16/13 7 11/23/13 1 88
10/16/13 11 11/24/13 0 83
10/16/13 3 11/25/13 0 82
10/16/13 9 11/26/13 0 81
10/16/13 6 11/27/13 0 84
10/16/13 4 11/28/13 2 87
10/16/13 8 11/29/13 1 86
10/16/13 4 11/30/13 0 85
10/16/13 20 12/1/13 0 86
10/16/13 12 12/2/13 2 87
10/16/13 13 12/3/13 1 90
10/16/13 4 12/4/13 0 89
10/16/13 4 12/5/13 0 87
10/16/13 9 12/6/13 0 87
10/16/13 9 12/7/13 0 92
10/16/13 0 12/8/13 0 89
10/16/13 0 12/9/13 0 85
10/16/13 0 12/10/13 0 91
10/16/13 3 12/11/13 0 97
10/16/13 0 12/12/13 0 96
10/16/13 0 12/13/13 0 94
10/16/13 0 12/14/13 0 93
10/16/13 0 12/15/13 0 93
10/16/13 0 2176
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
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2013 Mill Creek Fall Chinook Passage vs Average MCH Flow 

Salmon Up MCH Ave Flow

Note from Earth Law Center:
Addi4onal 2013 data omi:ed;
full a:achment at: h:p://bit.ly/2v2Y7qb



Date Salmon Up Date Salmon Up MCH Ave Flow
10/15/13 0 10/19/12 0 31
10/15/13 0 10/20/12 187 68
10/15/13 0 10/21/12 62 67
10/15/13 0 10/22/12 29 83
10/15/13 0 10/23/12 158 98
10/15/13 0 10/24/12 60 94
10/15/13 0 10/25/12 27 99
10/15/13 0 10/26/12 13 96
10/15/13 0 10/27/12 22 99
10/15/13 0 10/28/12 33 100
10/15/13 0 10/29/12 45 101
10/15/13 0 10/30/12 28 99
10/15/13 0 10/31/12 17 98
10/15/13 0 11/1/12 28 154
10/15/13 0 11/2/12 20 113
10/15/13 0 11/3/12 13 99
10/15/13 0 11/4/12 4 95
10/15/13 0 11/5/12 9 94
10/15/13 0 11/6/12 3 94
10/15/13 0 11/7/12 6 92
10/15/13 2 11/8/12 4 93
10/15/13 0 11/9/12 4 103
10/15/13 ?1 11/10/12 0 98
10/15/13 ?1 11/11/12 0 96
10/15/13 0 11/12/12 3 94
10/15/13 0 11/13/12 0 95
10/15/13 0 11/14/12 0 98
10/15/13 0 11/15/12 5 101
10/15/13 0 11/16/12 5 98
10/15/13 0 11/17/12 4 165
10/15/13 0 11/18/12 21 325
10/15/13 0 11/19/12 10 177
10/15/13 0 11/20/12 2 233
10/15/13 0 11/21/12 1 714
10/15/13 0 11/22/12 1 314
10/15/13 0 11/23/12 2 209
10/15/13 0 11/24/12 1 174
10/15/13 0 11/25/12 0 154
10/15/13 0 11/26/12 0 141
10/15/13 0 11/27/12 1 135
10/15/13 0 11/28/12 1 156
10/15/13 0 11/29/12 0 247
10/15/13 1 11/30/12 0 2573
10/15/13 0 12/1/12 0 1572
10/15/13 3 12/2/12 0 2065
10/15/13 5 12/3/12 0 1680
10/15/13 8 12/4/12 0 1458
10/15/13 5 12/5/12 0 2785
10/16/13 6 12/6/12 0 1261
10/16/13 4 12/7/12 0 787
10/16/13 10 12/8/12 0 576
10/16/13 12 12/9/12 0 453
10/16/13 10 12/10/12 0 376
10/16/13 7 12/11/12 0 327
10/16/13 11 12/12/12 0 346
10/16/13 3 12/13/12 0 322
10/16/13 9 12/14/12 0 280
10/16/13 6 12/15/12 0 257
10/16/13 4 252
10/16/13 8
10/16/13 4
10/16/13 20
10/16/13 12
10/16/13 13
10/16/13 4
10/16/13 4
10/16/13 9
10/16/13 9
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 3
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
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2012 Mill Creek Fall Chinook Passage vs Average MCH Flow 

Salmon Up MCH Ave Flow

Note from Earth Law Center:
Addi4onal 2012 data omi:ed;
full a:achment at: h:p://bit.ly/2v2Y7qb



Date Salmon Up Date Salmon Up MCH Ave Flow
10/15/13 0 9/29/11 0 19
10/15/13 0 9/30/11 0 20
10/15/13 0 10/1/11 0 21
10/15/13 0 10/2/11 0 24
10/15/13 0 10/3/11 0 25
10/15/13 0 10/4/11 2 35
10/15/13 0 10/5/11 514 143
10/15/13 0 10/6/11 242 125
10/15/13 0 10/7/11 17 124
10/15/13 0 10/8/11 18 93
10/15/13 0 10/9/11 31 75
10/15/13 0 10/10/11 44 81
10/15/13 0 10/11/11 383 147
10/15/13 0 10/12/11 14 85
10/15/13 0 10/13/11 0 74
10/15/13 0 10/14/11 1 71
10/15/13 0 10/15/11 2 68
10/15/13 0 10/16/11 8 67
10/15/13 0 10/17/11 4 66
10/15/13 0 10/18/11 4 70
10/15/13 2 10/19/11 16 64
10/15/13 0 10/20/11 6 63
10/15/13 ?1 10/21/11 0 50
10/15/13 ?1 10/22/11 0 49
10/15/13 0 10/23/11 5 48
10/15/13 0 10/24/11 1 49
10/15/13 0 10/25/11 0 47
10/15/13 0 10/26/11 3 45
10/15/13 0 10/27/11 0 46
10/15/13 0 10/28/11 12 45
10/15/13 0 10/29/11 8 45
10/15/13 0 10/30/11 25 46
10/15/13 0 10/31/11 22 47
10/15/13 0 11/1/11 14 47
10/15/13 0 11/2/11 0 46
10/15/13 0 11/3/11 1 48
10/15/13 0 11/4/11 0 56
10/15/13 0 11/5/11 0 68
10/15/13 0 11/6/11 20 96
10/15/13 0 11/7/11 8 109
10/15/13 0 11/8/11 3 112
10/15/13 0 11/9/11 9 115
10/15/13 1 11/10/11 1 119
10/15/13 0 11/11/11 ?5 116
10/15/13 3 11/12/11 10 121
10/15/13 5 11/13/11 9 130
10/15/13 8 11/14/11 4 125
10/15/13 5 11/15/11 1 120
10/16/13 6 11/16/11 0 116
10/16/13 4 11/17/11 1 116
10/16/13 10 11/18/11 0 122
10/16/13 12 11/19/11 0 137
10/16/13 10 11/20/11 0 141
10/16/13 7 11/21/11 0 134
10/16/13 11 11/22/11 0 155
10/16/13 3 11/23/11 0 179
10/16/13 9 11/24/11 0 200
10/16/13 6 11/25/11 2 208
10/16/13 4 11/26/11 1 190
10/16/13 8 11/27/11 0 181
10/16/13 4 11/28/11 0 174
10/16/13 20 11/29/11 0 170
10/16/13 12 11/30/11 0 169
10/16/13 13 12/1/11 0 162
10/16/13 4 12/2/11 0 154
10/16/13 4 12/3/11 0 148
10/16/13 9 12/4/11 0 144
10/16/13 9 12/5/11 0 143
10/16/13 0 12/6/11 0 144
10/16/13 0 12/7/11 0 147
10/16/13 0 12/8/11 0 147
10/16/13 3 12/9/11 0 145
10/16/13 0 12/10/11 0 143
10/16/13 0 12/11/11 0 144
10/16/13 0 12/12/11 0 144
10/16/13 0 12/13/11 0 143
10/16/13 0 139
10/16/13 0 143
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
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2011 Mill Creek Fall Chinook Passage vs Average MCH Flow 

Salmon Up MCH Ave Flow

Note from Earth Law Center:
Addi4onal 2011 data omi:ed;
full a:achment at: h:p://bit.ly/2v2Y7qb



Date Salmon Up Date Salmon Up MCH Ave Flow
10/15/13 0 10/22/10 0 19
10/15/13 0 10/23/10 0 20
10/15/13 0 10/24/10 9 21
10/15/13 0 10/25/10 0 24
10/15/13 0 10/26/10 11 25
10/15/13 0 10/27/10 9 35
10/15/13 0 10/28/10 20 143
10/15/13 0 10/29/10 8 125
10/15/13 0 10/30/10 10 124
10/15/13 0 10/31/10 9 93
10/15/13 0 11/1/10 2 75
10/15/13 0 11/2/10 2 81
10/15/13 0 11/3/10 8 147
10/15/13 0 11/4/10 3 85
10/15/13 0 11/5/10 3 74
10/15/13 0 11/6/10 1 71
10/15/13 0 11/7/10 8 68
10/15/13 0 11/8/10 6 67
10/15/13 0 11/9/10 3 66
10/15/13 0 11/10/10 1 70
10/15/13 2 11/11/10 1 64
10/15/13 0 11/12/10 4 63
10/15/13 ?1 11/13/10 3 50
10/15/13 ?1 11/14/10 1 49
10/15/13 0 11/15/10 5 48
10/15/13 0 11/16/10 4 49
10/15/13 0 11/17/10 0 47
10/15/13 0 11/18/10 0 45
10/15/13 0 11/19/10 3 46
10/15/13 0 11/20/10 1 45
10/15/13 0 11/21/10 0 45
10/15/13 0 11/22/10 0 46
10/15/13 0 11/23/10 0 47
10/15/13 0 11/24/10 0 47
10/15/13 0 11/25/10 0 46
10/15/13 0 11/26/10 0 48
10/15/13 0 11/27/10 0 56
10/15/13 0 11/28/10 0 68
10/15/13 0 11/29/10 0 96
10/15/13 0 11/30/10 0 109
10/15/13 0 12/1/10 0 112
10/15/13 0 12/2/10 0 115
10/15/13 1 12/3/10 0 119
10/15/13 0 12/4/10 1 116
10/15/13 3 12/5/10 1 121
10/15/13 5 12/6/10 0 130
10/15/13 8 12/7/10 1 125
10/15/13 5 12/8/10 0 120
10/16/13 6 12/9/10 2 116
10/16/13 4 12/10/10 0 116
10/16/13 10 12/11/10 0 122
10/16/13 12 12/12/10 0 137
10/16/13 10 12/13/10 0 141
10/16/13 7 12/14/10 0 134
10/16/13 11 12/15/10 0 155
10/16/13 3 0 179
10/16/13 9 0 200
10/16/13 6 2.303102626 208
10/16/13 4 1.17760451 190
10/16/13 8 0 181
10/16/13 4 0 174
10/16/13 20 0 170
10/16/13 12 0 169
10/16/13 13 0 162
10/16/13 4 0 154
10/16/13 4 0 148
10/16/13 9 0 144
10/16/13 9 0 143
10/16/13 0 0 144
10/16/13 0 0 147
10/16/13 0 0 147
10/16/13 3 0 145
10/16/13 0 0 143
10/16/13 0 0 144
10/16/13 0 ?0.04783431 144
10/16/13 0 ?0.04141144 143
10/16/13 0 139
10/16/13 0 143
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
10/16/13 0
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2010 Mill Creek Fall Chinook Passage vs Average MCH Flow 

Salmon Up MCH Ave Flow

Note from Earth Law Center:
Addi4onal 2010 data omi:ed;
full a:achment at: h:p://bit.ly/2v2Y7qb



Date Salmon Up Date Salmon Up MCH Ave Flow
10/15/13 0 10/12/09 0 15
10/15/13 0 10/13/09 0 54
10/15/13 0 10/14/09 5 179
10/15/13 0 10/15/09 3.5 183
10/15/13 0 10/16/09 5 107
10/15/13 0 10/17/09 6.5 89
10/15/13 0 10/18/09 5 83
10/15/13 0 10/19/09 2 83
10/15/13 0 10/20/09 8 84
10/15/13 0 10/21/09 3 80
10/15/13 0 10/22/09 4 77
10/15/13 0 10/23/09 1 72
10/15/13 0 10/24/09 2 67
10/15/13 0 10/25/09 1 66
10/15/13 0 10/26/09 1 73
10/15/13 0 10/27/09 0 80
10/15/13 0 10/28/09 0 80
10/15/13 0 10/29/09 1 82
10/15/13 0 10/30/09 0 81
10/15/13 0 10/31/09 0 80
10/15/13 2 11/1/09 1 82
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Subject: Mill Creek water right summary

Date: Friday, May 30, 2014 at 11:07:01 PM Central European Summer Time

From: Bratcher, Patricia@Wildlife, PATA6FAB05EKA7A0K470AK96E6KD1F5FF8DFADE16D>

To: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3KE434K4A20K905FKBDEBAC8F434FB82>

Dan —for your info. I ’m working off of the assumpYon that this is relaYvely accurate.

RedamonY is now owned by Crain; that is the only correcYon I ’m aware of.

Patricia (Tricia) Bratcher

Habitat Restoration Coordinator, Sacramento River Watershed

California Department of Fish and Wildlife

Email:   Patricia.Bratcher@wildlife.ca.gov

601 Locust Street

Redding, CA   96001

Work:   (530) 225-3845

Cell: (530) 945-4261

Fax:   (530) 225-2381
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Subject: RE: Board Tasks
Date: Thursday, April 2, 2015 at 1:36:16 AM Central European Summer Time
From: Johnson, MaC@Wildlife, MATT@WILDLF5B11367LF176L4E87LB9F1L1E52EAFE4005F31>
To: Roberts, Jason@Wildlife, JASON@WILD6CAEDF58LFB81L4D68LB36FLA964A6745F3DC97>
CC: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3LE434L4A20L905FLBDEBAC8F434FB82>

ACached is a spreadsheet with the Mill Creek diverters and their percentages.

I can definitely make [me on Monday to install flow gages. Dan, I ’ll give you a ring tomorrow morning and
we can work out the details. MaC

From: Roberts, Jason@Wildlife 
Sent: Wednesday, April 01, 2015 2:56 PM 
To: Johnson, Matt@Wildlife 
Cc: Schultz, Daniel@Waterboards 
Subject: Board Tasks

Matt,

 

Two things

 

     Can you provide us a list of the diverters in Mill Creek and associated percentages (TNC, LMMWC, Peyton,
Nobmann)

     Can you coordinate with Dan and plan on coming out to Cone Grove Park to help them install a flow gage on
Monday.

 

Thanks,

Jason

 

Jason Roberts, Fisheries Supervisor

Northern Region (Region 1)

California Department of Fish and Wildlife

601 Locust Street, Redding, CA 96001

(530) 225-2131

Jason.Roberts@wildlife.ca.gov
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2/18/14

Water Right Owner cfs % of total cfs % of total cfs % of total

Priority rights
Droz 3 1.5% 3 2.0% 3 3.8%
Clough 11 5.4% 6 4.0% 5 6.3%
Peyton (Owens) 6 3.0% 5 3.3% 5 6.3%
Priority total 20 9.9% 14 9.3% 13 16.3%

Proportionalte rights
LMMWC 139.5 68.7% 103.6 69.1% 50.4 63.0%
Other individual water rights 43.4 21.4% 32.3 21.5% 16.5 20.6%
TNC (Jones & Wood) 17.4 8.6% 12.9 8.6% 6.3 7.9%
TNC (Chastra & T Jones reservation) 0.5 0.2% 0.5 0.3% 0.5 0.6%
OCID (Smith and Patrick) 10.5 5.2% 7.8 5.2% 4 5.0%
Call 7.4 3.6% 5.5 3.7% 2.8 3.5%
Crain (Redamonti) 5.7 2.8% 4.2 2.8% 2.2 2.8%
Kremer 1.9 0.9% 1.4 0.9% 0.7 0.9%

Proportionate total 182.9 111.5% 168.2 112.1% 83.4 104.3%

Total Water Rights 202.9 100.0% 182.2 121.5% 96.4 120.5%

Fish Flow Source cfs % of total cfs % of total cfs % of total

TNC water rights (with an agreement) 30.5 15.0% 30.5 20.3% 30.5 38.1%
DWR wells (cfs for longer term pumping) 8.2 4.0% 8.2 5.5% 8.2 10.2%
Additional DWR well (Byrd) 4 2.0% 4 2.7% 4 5.0%
Additional DWR well (other) ? ? ?

OCID water rights (currently in litigation) 10.5 5.2% 7.8 5.2% 4 5.0%
LMMWCXdiscretionary flows ? ? ?
Dye Creek LMMWC shares 11.2 5.5% 8.3 5.5% 4.0 5.0%
Water conservation/efficiency improvements ? ? ?

Total 64.3 31.7% 0 58.7 39.1% 50.7 63.3%

Mill Creek Water Rights and Potential Fish Flows Summary

Decreed Water Rights

Potential Fish Flow Increments

At 203 cfs flow At 150 cfs flow At 80 cfs flow

At 203 cfs flow At 150 cfs flow At 80 cfs flow
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Subject: RE: Deer and Mill spring run
Date: Friday, April 17, 2015 at 1:10:26 AM Central European Summer Time
From: Johnson, MaD@Wildlife, MATT@WILDLF5B11367LF176L4E87LB9F1L1E52EAFE4005F31>
To: MaD_Brown@fws.gov, Roberts, Jason@Wildlife, JASON@WILD6CAEDF58LFB81L4D68LB36FL

A964A6745F3DC97>
CC: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3LE434L4A20L905FLBDEBAC8F434FB82>

I think low flows are probably having some influence on lower than expected spring run returns to Deer and
Mill this year The USGS stream flow table for California shows daily flow sta_s_cs, including minimum and
maximum flow for the date, based on 99 years of record for Deer and Mill. I just checked in and we are
running within a few cfs of the minimum flow for April 16 set in 1977:

hDp://waterdata.usgs.gov/ca/nwis/current/?type=flow

Scroll down the list to see Deer and Mill Creek. PreDy neat.

It would be interes_ng to check in with Clint Garmin on BuDe Creek to see how his springers are doing. Back
in midLMarch he said something like 1,300 fish had already passed through his Vaki. Clint has offered that
peak runL_ming for BuDe Creek is midLMarch through midLApril. MaD

From: Brown, Matt [mailto:matt_brown@fws.gov] 
Sent: Thursday, April 16, 2015 3:51 PM 
To: Roberts, Jason@Wildlife 
Cc: Schultz, Daniel@Waterboards; Johnson, Matt@Wildlife 
Subject: Re: Deer and Mill spring run

On Clear Creek and BaDle Creek our spring Chinook come in a liDle later than in Mill and Deer Creek so we
don't expect to have seen many by now. Our creeks also have higher minimum instream flows.

MaD Brown

Program Manager

Clear Creek and BaDle Creek Program

Red Bluff Fish and Wildlife Office
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U.S. Fish and Wildlife Service

Red Bluff, CA 96080

(530) 527L3043 ext 253

On Thu, Apr 16, 2015 at 3:41 PM, Roberts, Jason@Wildlife <Jason.Roberts@wildlife.ca.gov> wrote:

Dan,

I checked into other spring run streams up here and there doesn't seem to be a large varia_on from the
normal expecta_ons. Whereas on Deer and Mill I think there is. I think it is due to the low flow condi_ons
this year compared to previous years.

MaD, feel free to opine and/or clarify.

Sent from my iPhone
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Subject: Some news on fish passage during pulse flows
Date: Friday, June 20, 2014 at 7:13:42 PM Central European Summer Time
From: Bratcher, Patricia@Wildlife, PATA6FAB05EMA7A0M470AM96E6MD1F5FF8DFADE16D>
To: West, Yvonne@Waterboards, YVONNE@WATERB6324016DME37DM4627M86E3ME123FDDCA5AB77E>,

Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3ME434M4A20M905FMBDEBAC8F434FB82>

Hi there —I have heard, but not totally confirmed, that during last week ’s pulse flow, no fish were observed
going by the video setup on Deer Creek. In contrast, I think about 28 adult springMrun Chinook entered and
went by the video setup on Mill Creek. I think that 2 or 3 SR adult carcasses have been recovered on Mill
Creek in the last week or so, but on June 13 th , Maa did rescue an adult somewhere behind the Upper Dam
diversion and let it go upstream; the temps were high at that dme, as you know, so it ’s amazing the adult was
alive …they never cease to amaze me.

Somedme in the week of the 9 th , staff discovered a “pushup ” dam on lower Deer Creek below SVRIC. It
appears to have completely blocked passage at that lower flow. I don ’t know how this may have affected
passage during the pulse, since I just found out about it. Law enforcement is invesdgadng.

In the interest of our long sought ajer collaboradon, which I hold very dear, I wanted you to know. However,
Please do not forward. Thanks! tricia

Patricia (Tricia) Bratcher

Habitat Restoration Coordinator, Sacramento River Watershed

California Department of Fish and Wildlife

Email:   Patricia.Bratcher@wildlife.ca.gov

601 Locust Street

Redding, CA   96001

Work:   (530) 225-3845

Cell: (530) 945-4261

Fax:   (530) 225-2381
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Subject: Emailing: CESA_2081(a) MOU_Mill TNC_Signed Final 2015.pdf
Date: Thursday, April 2, 2015 at 9:07:09 PM Central European Summer Time
From: Roberts, Jason@Wildlife, JASON@WILD6CAEDF58TFB81T4D68TB36FTA964A6745F3DC97>
To: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3TE434T4A20T905FTBDEBAC8F434FB82>

  
Your message is ready to be sent with the following file or link attachments:

CESA 2081(a) MOU Mill TNC Signed Final 2015 pdf

Note: To protect against computer viruses  e mail programs may prevent sending or receiving certain types of file attachments   Check your e mail
security settings to determine how attachments are handled
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Subject: FW: Clough Water right MOU

Date: Friday, June 20, 2014 at 8:18:25 PM Central European Summer Time

From: Bratcher, Patricia@Wildlife, PATA6FAB05EJA7A0J470AJ96E6JD1F5FF8DFADE16D>

To: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3JE434J4A20J905FJBDEBAC8F434FB82>

Patricia (Tricia) Bratcher
Habitat Restoration Coordinator  Sacramento River Watershed
California Department of Fish and Wildlife
Email:  Patricia Bratcher@wildlife ca gov
601 Locust Street
Redding  CA  96001
Work:  (530) 225 3845
Cell: (530) 945 4261
Fax:  (530) 225 2381

Original Message
From: Roberts  Jason@Wildlife 
Sent: Thursday  June 19  2014 9:58 AM
To: Milliron  Curtis@Wildlife; Johnson  Matt@Wildlife; Bratcher  Patricia@Wildlife
Cc: Harris  Michael R @Wildlife
Subject: FW: Clough Water right MOU

FY

Original Message
From: Darrel Mullins [mailto:lmmutual@att net] 
Sent: Thursday  June 19  2014 9:56 AM
To: Brown  Howard
Cc: Gretchen Umlauf; Candace Owens; Roberts  Jason@Wildlife
Subject: Clough Water right MOU

Hi All
Attached is a copy of a signed MOU between Los Molinos Mutual Water Co  and Candace Owens
This agreement meets the objectives as outlined in the "Fish Flows" agreements that Los Molinos Mutual Water Co  has signed with National Marine
Fisheries and the California Department of Fish and Wildlife
f you have any questions pllease call 530 567 5764

Darrell Mullins
General Manager
Los MOlinos Mutuall Water Co
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Subject: RE: June 27 Mee,ng Follow2up
Date: Wednesday, July 2, 2014 at 8:55:46 PM Central European Summer Time
From: Bratcher, Patricia@Wildlife, PATA6FAB05E2A7A02470A296E62D1F5FF8DFADE16D>
To: Gregg Werner, Lester, Aric@DWR, ARICF8DF986F209892455328D872AA53C0EF8C1EC03>,

Brian.EllroV@noaa.gov, Burt Bundy, Chris Alford, Colleen Harvey2Arrison, Schultz,
Daniel@Waterboards, DANIEL@WAT741CC8D32E43424A202905F2BDEBAC8F434FB82>, Darrell
Mullins, Harry Rectenwald, Jake Jacobson, Roberts, Jason@Wildlife, JASON@WILD6CAEDF582FB812
4D682B36F2A964A6745F3DC97>, Johnson, MaV@Wildlife, MATT@WILDLF5B113672F17624E872
B9F121E52EAFE4005F31>, Maurice Hall, Berry, Michael@DWR, MICHAED93493C12F45D240D02
888C20E02E49E6FF80B9>, UVley, Paige@Wildlife, PAIGE444B04762FE67242E12B06C2
65E8D19E1276C99>, Steve Cann, Steve Tussing

Thanks, Gregg.

Just for you and other ’s info, the following en,,es signed a CESA MOU with the CA Dept. of Fish and Wildlife,
as part of the 2014 drought curtailments:

LMMWC

TNC

Peyton Pacific Proper,es (Mr. Bailey Peyton bought the Pfendler Ranch)

Nobmann CaVle Company LLC

Candace Clough Owens signed a separate agreement with LMMWC regarding flow management during the
drought, in the context of the terms that LMMWC had in their CESA MOU.

These can be found in pdf version on the CDFW website, path
hVp://cdfgnews.wordpress.com/2014/05/14/cdfw2and2noaa2fisheries2introduce2voluntary2drought2ini,a,ve2
to2protect2salmon2and2steelhead/

tricia

Patricia (Tricia) Bratcher

Habitat Restoration Coordinator, Sacramento River Watershed

California Department of Fish and Wildlife

Email:   Patricia.Bratcher@wildlife.ca.gov

601 Locust Street

Redding, CA   96001

Work:   (530) 225-3845

Cell: (530) 945-4261

Fax:   (530) 225-2381
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From: Gregg Werner [mailto:gwerner@TNC.ORG] 
Sent: Wednesday, July 02, 2014 11:44 AM 
To: Lester, Aric@DWR; Brian.Ellrott@noaa.gov; Burt Bundy; Chris Alford; Colleen Harvey-Arrison; Schultz,
Daniel@Waterboards; Darrell Mullins; Gregg Werner; Harry Rectenwald; Jake Jacobson; Roberts, Jason@Wildlife;
Johnson, Matt@Wildlife; Maurice Hall; Berry, Michael@DWR; Uttley, Paige@Wildlife; Steve Cann; Steve Tussing ;
Bratcher, Patricia@Wildlife 
Subject: June 27 Meeting Follow-up

Good Morning,

Below is a brief summary of our Mill Creek Flows Group mee,ng on last Friday, June 27. If you see the need
for any addi,ons or correc,ons please let me know.

         Paige UVley (DFW), Dan Schultz (CA WRCB) and Jason Robertson (DFW) aVended the Flows Group mee,ng
for the first ,me.

         Presenta,on on Planning for Tributary Flows as Part of Phase 4 the Bay2Delta Effort

2           Dan Shultz of the Water Resources Control Board reviewed the an9cipated work. It appeared
that Mill Creek is likely to be included.

         Update on Water Resources Control Board Emergency Regulatory Ac,ons and the Voluntary
Agreements/MOU ’s

2           Dan Shultz, Tricia, Tricia and MaC will provided informa9on about the process and the
current status. Darrel noted that most of the Mill Creek water rights owners had signed
Voluntary Agreements and MOUs.

         Review of the Results of the Three Spring Pulse Flows

2           MaC reviewed the three pulse flows and the results.

         Introduc,on to the Minimum Instream Flow Recommenda,ons Study

2           Paige UCley of DFW reviewed the objec9ves and status of the project. She noted that the
focus was anadromous salmonids and indicated that a technical report and flow
recommenda9on to the CA WRCB were an9cipated with a draN report in early 2015.
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         Review of Projects for the Dave Vogel Project List

2           The Dave Vogel list was briefly discussed and Chris provided background as to the genesis

and purpose of the list. The discussion was con9nued to the July mee9ng.

         Update on the Addi,onal Conjunc,ve Use Well Proposal

2           Mike explained that direct DWR purchase and opera9on was not an op9on. He and Darrell

discussed the op9ons for a lease of water by DWR that might permit the LMMWC to develop

and operate the wells. Discussion between LMMWC and DWR were to con9nue.

         Update/Discussion of Other Flow and Water Conserva,on Projects and Funding Sources

2           Gregg noted the Davids Engineering work on flow monitoring for lower Mill Creek as being

cri9cal to the TNC/LMMWC agreement on the use of TNC water rights.

2           Burt noted that the Mill Creek Management CommiCee will be mee9ng on Wednesday July

16.

         Schedule the Next Mee,ng, Discuss the Preliminary Agenda and Determine Follow2up Ac,ons and
Responsibili,es

2           The next Flows Group mee9ng was set for Wednesday, August 27 at 9:00 at the DWR office

in Red Bluff. Tenta9ve agenda items included an update from Paige on the DFW Instream flow

study and a review of the Vogel restora9on projects list as it pertains to Mill Creek.

Follow2up ac,ons that were set included:

       Gregg will send out electronic versions of the past flows agreements to the Group

       Gregg will communicate/coordinate with Paige and Jeff Davids regarding flow measurements

       Mike will follow2up with LMMWC for DWR on the water lease concept

       Gregg will add Paige, Dan and Jason to the Flows Group contact list

       Gregg will meet with MaV and Jason to review the Flows Group ac,vi,es with Jason

       Chris will send out a more manageable version of the Vogel List focused on Mill Creek

       Gregg will send out a mee,ng summary and follow2up email
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Also, a summary of the previous flow2related agreements for Mill Creek is aVached along with the four
agreements.

Thank you all for your con,nued efforts for Mill Creek.

Gregg Werner

Senior Project Director, Central Valley and Mountains

190 Cohasset Road, Suite 177

Chico, CA 95926

Cell phone (530) 94124877

gwerner@tnc.org
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Subject: CDFW CESA MOU's for your files

Date: Tuesday, May 20, 2014 at 12:45:25 AM Central European Summer Time

From: Bratcher, Patricia@Wildlife, PATA6FAB05EKA7A0K470AK96E6KD1F5FF8DFADE16D>

To: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3KE434K4A20K905FKBDEBAC8F434FB82>,
West, Yvonne@Waterboards, YVONNE@WATERB6324016DKE37DK4627K86E3KE123FDDCA5AB77E>

CC: Harris, Michael R.@Wildlife, MICHAEL R.@2ABA4823KBFD0K4643K8E1EK33E9DAE7B9705EC>

Dan and Yvonne —I wasn ’t sure whom to send these to, but for SWRCB records, please accept the a_ached
signed copies of the CESA MOU ’s we have for Antelope and Mill Creeks that have been completed thus far.

Regards, tricia

Patricia (Tricia) Bratcher

Habitat Restoration Coordinator, Sacramento River Watershed

California Department of Fish and Wildlife

Email:   Patricia.Bratcher@wildlife.ca.gov

601 Locust Street

Redding, CA   96001

Work:   (530) 225-3845

Cell: (530) 945-4261

Fax:   (530) 225-2381
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Subject: Example of CDFW and diverter MOA
Date: Wednesday, June 1, 2016 at 12:44:03 AM Central European Summer Time
From: Bratcher, Patricia@Wildlife, PATA6FAB05ELA7A0L470AL96E6LD1F5FF8DFADE16D>
To: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3LE434L4A20L905FLBDEBAC8F434FB82>

Tricia Bratcher

California Department of Fish and Wildlife, Region 1

Habitat RestoraKon Coordinator, Upper Sacramento River and tributaries

Senior Environmental ScienKst (Specialist)

601 Locust Street

Redding, CA 96001

Email: Patricia.Bratcher@wildlife.ca.gov

Office: (530) 225Y3845

Fax: (530) 225Y2381

Cell: (530) 945Y4261























Attachment C.5.f



Monday, July 10, 2017 at 3:27:36 PM Central European Summer Time

Page 1 of1

Subject: Final signed CESA MOU, Mill Creek, TNC
Date: Wednesday, June 4, 2014 at 6:48:05 PM Central European Summer Time
From: Bratcher, Patricia@Wildlife, PATA6FAB05EMA7A0M470AM96E6MD1F5FF8DFADE16D>
To: Evoy, Barbara@Waterboards, BARBARA@WATER0C556DE1M8FEAM4DD1M91A5M2BBA7A82D039430>,

Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3ME434M4A20M905FMBDEBAC8F434FB82>
CC: Harris, Michael R.@Wildlife, MICHAEL R.@2ABA4823MBFD0M4643M8E1EM33E9DAE7B9705EC>,

Milliron, Cur[s@Wildlife, CURTIS@WID6225358M75DEM4453MA1BBM7C89776CC016E1D>, Babcock,
Curt@Wildlife, CURT@WILDLC0430971M3CA8M4A5FMB3E0M9035453BE8E077B>, Manji,
Neil@Wildlife, NEIL@WA8401E16M1244M4295MBA37M5F7DE1032D7DA60>, Murray,
Nancee@Wildlife, NANCEE@WILDC805F95FM5155M4F8DMB9FCM4848E2AA444E2BC>, Johnson,
Ma]@Wildlife, MATT@WILDLF5B11367MF176M4E87MB9F1M1E52EAFE4005F31>, Roberts,
Jason@Wildlife, JASON@WILD6CAEDF58MFB81M4D68MB36FMA964A6745F3DC97>, Brown, Howard,
Gretchen Umlauf M NOAA Federal, Gregg Werner, Cori Ong (cong@TNC.ORG)

Priority: High

Ms. Evoy and Mr. Schultz: As per the le]er from CDFW dated June 2, 2014 regarding Mill Creek, please see
the a]ached, final CESA MOU between CDFW and The Nature Conservancy on Mill Creek flows.

Thank you for your considera[on. Regards, Tricia Bratcher

Patricia (Tricia) Bratcher

Habitat Restoration Coordinator, Sacramento River Watershed

California Department of Fish and Wildlife

Email:   Patricia.Bratcher@wildlife.ca.gov

601 Locust Street

Redding, CA   96001

Work:   (530) 225-3845

Cell: (530) 945-4261

Fax:   (530) 225-2381
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Subject: FW: Final Mill Creek LMMWC CESA Drought MOU
Date: Saturday, March 14, 2015 at 9:21:49 PM Central European Standard Time
From: Roberts, Jason@Wildlife, JASON@WILD6CAEDF58RFB81R4D68RB36FRA964A6745F3DC97>
To: Ragazzi, Erin@Waterboards, ERIN@WATER0C3CA974R28EDR4FEFRBA90R4B156E175625E6A>,

Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3RE434R4A20R905FRBDEBAC8F434FB82>,
Brown, Howard

Priority: High

FYI, LMMWC signed last night.

 

From: Roberts, Jason@Wildlife 
Sent: Saturday, March 14, 2015 12:19 PM 
To: Curtis Milliron 
Cc: Murray, Nancee@Wildlife; Johnson, Matt@Wildlife; Patricia.Bratcher@wildlife.ca.gov); Babcock, Curt@Wildlife 
Subject: Final Mill Creek LMMWC CESA Drought MOU 
Importance: High

For Neil ’s signature.

 

Jason Roberts, Fisheries Supervisor

Northern Region (Region 1)

California Department of Fish and Wildlife

601 Locust Street, Redding, CA 96001

(530) 225-2131

Jason.Roberts@wildlife.ca.gov
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MEMORANDUM OF 
UNDERSTANDING 

 
by and between 

 
LOS MOLINOS MUTUAL WATER COMPANY 

 
and 

 
CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE 

 
MILL CREEK 

 
 

This California Endangered Species Act Memorandum of Understanding ("CESA 
MOU") is made and entered into by and between Los Molinos Mutual Water Company 
(hereinafter called LMMWC), acting through its Board of Directors, and the California 
Department of Fish and Wildlife (hereinafter called the "CDFW"). 

 
The purpose of this CESA MOU is to provide a framework for cooperative activities 

and monitoring that involve or address issues of importance to salmonids, particularly 
Central Valley spring-run Chinook salmon (Oncorhynchus tshawytscha), hereinafter referred 
to as spring run, in Mill Creek, Tehama County.  This CESA MOU provides for take 
associated with actions taken by the CDFW and actions taken by LMMWC to rescue and 
relocate spring run or assist with increasing flows in the creek for the benefit of spring run as 
management activities under the authority of Section 2081(a) of the California Fish and 
Game Code.   

 
 

RECITALS 
 

WHEREAS, the CDFW has jurisdiction over the conservation and protection of fish, 
wildlife, and native plants and their habitats necessary for biologically sustainable 
populations of those species and holds those resources in trust for the people of California 
(California Fish and Game Code Section 1802). 

 
WHEREAS, spring run are classified as a threatened species by the State of 

California Fish and Game Commission pursuant to the California Endangered Species Act 
(CESA, Code section 2050 et seq.). 

 
WHEREAS, Fish and Game Code section 2080 prohibits the import, export, 

take, possession, purchase or sale of any species, in whole or in part, that has been 
listed as threatened or endangered by the California Fish and Game Commission. Take 
is defined in Fish and Game Code section 86 as ‘hunt, pursue, catch, capture, or kill, or 
attempt to hunt, pursue, catch, capture or kill.” However, Fish and Game Code section 
2081(a) allows CDFW to authorize take and other acts prohibited by Fish and Game 
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Code section 2080 for scientific, educational, or management purposes. This CESA 
MOU authorizes a limited level of take of spring run for management purposes. 

 
WHEREAS, salmonid presence shall be defined by reviewing historical 

records and utilizing current fisheries monitoring on Deer, Mill, and Antelope creeks 
and the Sacramento River between the Red Bluff Diversion Dam and the confluence 
of Clear Creek.  

 
WHEREAS, on January 17, 2014 Governor Brown issued a proclamation, 

declaring the state to be in an emergency due to the drought conditions. 
 
WHEREAS, on April 25, 2014, Governor Brown issued an Executive Order 

directing state agencies to, in part, work with other state and federal agencies and with 
landowners in priority watersheds to protect threatened and endangered species and 
species of special concern and maximize the beneficial uses of scarce water supplies, 
including employment of voluntary agreements to secure instream flows, relocate 
members of those species or take other measures.  

 
WHEREAS, on December 22, 2014, Governor Brown issued another Executive 

Order declaring a continued state of emergency due to drought conditions, extending 
many of the terms of the April 25, 2014 Executive Order until May 31, 2016.  

 
WHEREAS, Mill Creek provides many important surface water beneficial uses, 

including agriculture, recreation, wildlife habitat, freshwater habitat, and anadromous fish 
habitat, particularly for spring run listed as threatened under the Federal and State Endangered 
Species Acts and Central Valley steelhead (Oncorhynchus mykiss) hereinafter referred to as 
steelhead listed as threatened under the federal Endangered Species Act.  Due in part to 
naturally occurring low flows, agricultural diversions, channel morphology and excessive 
temperatures, the upstream migration of adults or downstream migration of juvenile spring 
run and steelhead may be impeded or blocked in some years.  Conditions may further 
deteriorate such that spring run and steelhead will need the restoration of suitable instream 
flow conditions to provide passage and/or be rescued and relocated. 

 
WHEREAS, the flow prescriptions identified in this CESA MOU are considered by 

CDFW to be the minimum flows, in the current Drought Emergency, necessary to allow for 
adult and juvenile salmonid migration in Mill Creek below Ward Dam, and they are 
considered by CDFW to be the minimum flows needed to minimize the effects of drought 
while balancing salmonid and agricultural interests.  

 
WHEREAS, LMMWC does not agree that the flow prescriptions identified in this 

CESA MOU are the minimums necessary, or that they are the result of balancing fishery and 
agricultural interests, but, in the spirit of cooperation, LMMWC will agree to these demands 
for the duration of this CESA MOU. 

 
 

WHEREAS, LMMWC serves as the Watermaster for Mill Creek and operates two low 
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diversions for agricultural water from the north and south banks.  As per the  August 16, 1920 
adjudication decree, Superior Court of Tehama County Decree # 3811 (the “Decree”), LMMWC 
is also tasked with allocating water supplies, maintaining records of diversion and use, and with 
maintaining the structures necessary for diversion, conveyance, and delivery of water to all those 
entitled under the Decree to the water of Mill Creek, including LMMWC for the benefit of its 
shareholders. 

 
WHEREAS, LMMWC has adjudicated rights to divert Mill Creek surface water for 

irrigation and services approximately 7,000 acres of land within Tehama County. 
 
WHEREAS, LMMWC owns or has access to certain real property associated with 

the LMMWC Diversion Dam on Mill Creek, Tehama County (Real Property).  LMMWC is 
willing to participate with the CDFW in fish rescue and relocation activities by allowing, to 
the extent permitted by its ownership and/or easement rights, access to the Real Property for 
the purposes of monitoring, and/or capturing and removing, and/or relocating salmonids on 
or to Mill Creek adjacent to the Real Property or to the Sacramento River.  

 
WHEREAS, it is acknowledged that LMMWC has over 20 years of history working 

cooperatively with the Mill Creek Conservancy, CDFW, and the Department of Water Resources 
to protect Chinook salmon and steelhead in Mill Creek including flow exchange agreements 
executed in 1990 and 2007.  

 
 

NOW, THEREFORE, THE PARTIES HERETO AGREE AS FOLLOWS: 
 

1. Purpose 
 
The elements of this CESA MOU, including flows, monitoring and evaluation, if implemented in 
the manner described below, will provide fishery protections necessary to avoid significant 
drought-related harm to salmonids, particularly spring run.  The flows in this CESA MOU are 
based on CDFW’s best available information for protecting salmonids, while maintaining water 
use in Mill Creek and are comparable to, and achieve, a similar biological outcome for salmonid 
protection as those required in the emergency regulations proposed and passed by the State 
Water Resources Control Board in 2014 (Title 23 CCR 877-879.2). 

2. CDFW Monitoring and Fish Rescue Commitments 
 

A. Monitoring:  CDFW or its agent will carry out all monitoring activities.  Monitoring 
and evaluation plans shall be in place to inform the effectiveness of the flow events 
and/or rescue efforts.  Monitoring activities will assist CDFW is determining the 
presence of adult and juvenile salmonids in or near Mill Creek.   CDFW shall inform 
LMMWC of its monitoring results and inform LMMWC if adult or juvenile 
salmonids are not present.  CDFW shall notify LMMWC if water temperatures 
exceed the thresholds identified in section 3.C below.  CDFW, or its agent, will notify 
LMMWC at the telephone number listed in Section 11, of all planned monitoring it 
will carry out on the Real Property. Monitoring activities may include:  
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i. Use of video monitoring to determine if adult salmonids are moving through 

lower Mill Creek in response to minimum base flows and pulse flow events, and 
to determine population abundance. 
 

ii. Snorkel surveys may be conducted upstream and downstream of diversion 
structures and critical riffle areas to determine if minimum base flows are passing 
salmonids through these areas.  It is the intent of the CDFW to detect any 
salmonid stranding issues before mortalities are observed, so that sufficient time 
is provided to inform diverters and to take proactive flow restoration or other fish 
rescue actions. 

 
iii.  Monitoring of habitat conditions in Mill Creek or the Sacramento River prior to 

relocation of salmonids at risk, including spring run. 
 

B. Fish Capture and Relocation:  CDFW or its agent will carry out all fish capture and 
relocation activities.  CDFW, or its agent, will notify LMMWC at the telephone 
number listed in Section 11, of all planned fish rescue/relocation activities it will 
carry out on the Real Property. 
 
i. CDFW or its agent may relocate salmonids, including spring run, captured from 

elsewhere in the lower Mill Creek watershed (e.g. diversion canals), to Mill Creek 
adjacent to Real Property if suitable instream conditions exist, or to a suitable 
location on the Sacramento River. 
   

ii. CDFW or its agent may monitor stream depth and temperature at relocation site(s) 
post-relocation to determine if conditions remain adequate to keep salmonids 
alive and provide for salmonid passage. 

 
 

3.   LMMWC Commitments  
 

A. LMMWC agrees to provide reasonable access to CDFW and its agents, 
including equipment access, to the Real Property to carry out any of the 
management activities listed in Section 2.0 of this CESA MOU for the purposes 
of: 
 

i. Monitoring habitat conditions and salmonid abundance, size, and condition 
prior to any management activities;  
 

ii. Capturing and removing salmonids from and/or relocating salmonids to 
suitable habitat, and for monitoring conditions post-relocation; or 

 
iii. Monitoring stream flow conditions during flow events and/or during post-

rescue/relocation to determine if conditions remain adequate to keep 
salmonids alive and provide for passage. 
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B. All water diversion facilities that LMMWC owns, operates, or controls 

associated with the Real Property shall be operated and maintained in 
accordance with current laws and regulations. 

 
C. LMMWC agrees to perform the following Required Management Elements 

(RME’s) as outlined below as a condition of this MOU, according to the type of 
diversion activities conducted at a particular site:  

 
i. Minimum Base Flow:  These flows are required to support juvenile and 

adult salmonids that may already be 1) holding in the Sacramento River 
waiting to enter Mill Creek; 2) in Mill Creek but may not have passed to 
upper elevations; or (3) in Mill Creek, but which may not have moved 
out to the Sacramento River.  Unless otherwise noted, the flow 
requirements identified below, OR full natural flows (whichever is less) 
will be provided by 8:00 a.m. on the dates identified below.  
 

a. March 15 through June 15: 
 
50 cubic feet per second (cfs) for salmonid passage through the 
2.8 miles of stream between Ward Dam and the confluence with 
the Sacramento River, as measured at the Department of Water 
Resources (DWR) flow gage below Highway 99 (CDEC Station 
ID: MCH).  
 
If stream temperatures measured at MCH meet or exceed a daily 
minimum of 75 °F (when the base flow requirement of 50 cfs is 
being met) for a seven day consecutive period in the month of 
June, adult base flows can be reduced to juvenile base-flow 
requirements until the end of the juvenile base-flow period is 
reached, or June 30, whichever comes earlier, as provided 
below. 

b. June 16 through June 30: 
 
20 cfs for juvenile salmonid passage through the 2.8 miles of 
stream between Ward Dam and the confluence with the 
Sacramento River, as measured at MCH. 
 
If monitoring and/or evaluations conducted by CDFW determine 
that juvenile salmonids are not present in lower Mill Creek 
during juvenile base-flow requirement periods June 16 through 
June 30, juvenile base flow requirements may be relaxed.  
 

c. October 15 through December 31: 
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50 cfs for salmonid passage through the 2.8 miles of stream 
between Ward Dam and the confluence with the Sacramento 
River, as measured at MCH. 

 
ii. Pulse Flows: Pulse flows mimic the sudden increases in stream discharge 

following rain or snowmelt events which may be absent in drought 
years.  Adult salmonids have evolved to take advantage of such 
conditions when returning to natal tributaries.  Previous pulse flows on 
Mill and Deer creeks lasting 24 hours or more have helped to create an 
attraction flow at the confluence of the tributary creek with the 
Sacramento River, encouraging salmonids to enter the stream, and 
providing the greatest instantaneous improvement to salmonid passage 
conditions through critical riffles and diversion structures. Pulse flows 
also encourage juvenile salmonids to migrate downstream before 
summer water temperatures become too warm. 
 

a. Magnitude and duration of pulse flows:  
 
Pulse flows will be carried out for a maximum of 60 hours.  
Pulse flows will begin at 5:00pm. 100 cfs as measured at MCH 
will be required for the first 36 hours of the pulse flow.  If pre-
diversion stream flow measured above Upper Dam (USGS gage 
#11381500) is below 100 cfs, full natural flow achieved through 
closure of all agricultural diversion structures will be maintained 
in Mill Creek during the first 36 hours of the pulse flow.   
 
The remaining period of the pulse flow shall include a declining 
ramping flow schedule, such that each adjustment in flow 
reduction will not exceed 10 cfs, with a minimum 3-hour period 
between adjustments until a return to base flow level.  The 
ramping schedule for each pulse flow will be determined by 
LMMWC, in compliance with these standards. 
 

b. Time period of pulse flows: 
  
April 1 through June 15, up to once every two weeks.  CDFW 
shall notify LMMWC at least 72 hours in advance when said 
pulse flow will be required.  When feasible, these pulse flows 
will be scheduled to coincide with low pressure systems and/or 
natural rainfall or snowmelt events. 
 
CDFW will make its best effort to provide preliminary fish 
counts for pulse flow event periods to LMMWC prior to the 
scheduling of subsequent pulse flow event.  In addition, if 
monitoring and evaluations conducted by CDFW determine that 
salmonids are not present or water temperatures are not 
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conducive to salmonid survival during June, and it is mutually 
agreed to by CDFW and LMMWC, pulse flows may cease prior 
to June 15.  

 
D. LMMWC shall notify the CDFW’s Fisheries Program at the telephone number 

listed in Section 11, at least three (3) days prior to any significant planned 
changes in operation of the diversion and associated screen and bypass and other 
structures.  
 

E. All water diversion facilities shall be maintained so they do not prevent, impede, 
or tend to prevent or impede the passing of salmonids upstream or downstream. 

 
F. LMMWC shall notify CDFW, at the telephone number listed in Section 11, at 

least three days, or as soon as practicable, prior to closing a headgate or valve 
when salmonid stranding may occur in the diversion conduit as a result of that 
activity.  

 
G. In cooperation with CDFW staff, LMMWC shall regularly inspect all fish screens and 

bypass pipes or channels to verify that they are effectively protecting salmonids and 
other fish species in accordance with CDFW and National Marine Fisheries Service 
(NMFS) fish screening criteria.  Sufficient flow will also be supplied in the fish 
ladder, located on Ward Dam to provide upstream and downstream migration of 
salmonids. 

 4.  CDFW Commitments Regarding Fish Management Activities on the Real Property 
 

A. CDFW agrees that CDFW and its agents will conduct all rescue/relocation activities 
only after CDFW has provided the advance notice to LMMWC as provided in Section 
2 above. 
 

B. CDFW will maintain the fish screens it has already agreed to maintain previously in 
writing. 

 
C. Upon request, CDFW will provide all data after it has passed quality assurance 

review. 
 

5.  Authorized Take Level 
 
Fish mortality related to diversions from Mill Creek made in compliance with the base flow and 
pulse flow requirements stated in this MOU is authorized under CESA and pursuant to this 
CESA MOU .The number of spring run which may die in the course of fish capture and 
relocation activities conducted by CDFW is typically small (less than 10%) and is much-reduced 
from levels of mortality that will potentially occur in absence of carrying out this activity.  As 
such, fish mortalities related to, or occurring in the course of, fish rescue activities is authorized. 

 
6.  Federal Endangered Species Act 
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Spring run are listed as a threatened species under the federal Endangered Species Act (ESA) of 
1973.  In its regulations, NMFS has limited the general prohibition of taking threatened spring 
run under the ESA to allow, CDFW, it employees, and its designees to perform the rescue 
activities listed in section 2, above.  Steelhead are also listed as threatened by the ESA; the flow 
prescription identified in Section 3 has been shown to NMFS staff and appears to be consistent 
with flow prescriptions identified in volunteer agreements developed by NMFS during the 2014 
drought period.  However, nothing in this CESA MOU authorizes any action pursuant to the 
Federal ESA.   
 
LMMWC is not expected or authorized to assist in the handling of spring run as a part of the 
fish rescue effort.   
 

7. Effective Date and Termination 
 
Unless terminated sooner by either party of the CESA MOU by giving thirty (30) days prior 
written notice of earlier termination, this CESA MOU shall commence on the date of execution 
and will terminate on December 31, 2015, both days inclusive. 
 

8.  Dispute Resolution   
 

The Parties shall make reasonable efforts to resolve any disputes that may arise from this MOU 
in a prompt and timely manner.  In the event of a dispute, the Party claiming a dispute shall 
give verbal and written notice of the dispute to the other Parties within 5 business days.  If 
resolution of the dispute cannot be resolved within 5 business days of the notice either party 
may terminate the MOU through written notice.  Termination of the MOU will result in a loss 
of take coverage for future actions. 
 

9. Amendments 
 
Amendments to this CESA MOU may be proposed by either party and shall become 
effective when both parties sign a written modification to this document. 
 

10.  Applicable Law 

This CESA MOU shall be construed under and governed by the laws of the State of California 
and of the United States, without giving effect to any principles of conflicts of law if such 
principles would operate to construe the CESA MOU, as amended herein, under the laws of any 
other jurisdiction. 
 

11.  Notice and Contact Persons 
 

Any written notice , and the telephone notice specified  in Section 4 required to be given by the 
CESA MOU, shall be deemed to have been given by the notifying party when mailed, postage 
prepaid or delivered to the following representatives, who will also serve as main contact people 
for their respective Party: 
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For LMMWC:  
Mr. Darrell Mullins 
25162 Josephine Street 
Los Molinos, CA  96055 
lmmutual@att.net 
(530) 384-2737  
 
For CDFW: 
Mr. Matt Johnson 
Northern Region 
California Department of Fish and Wildlife 
1530 Schwab Street 
Red Bluff, CA 96080 
Matt.Johnson@wildlife.ca.gov 

 (530) 527-9490 

 

12.  Signatories’ Authority 

The signatories to the CESA MOU on behalf of all the Parties hereto warrant and represent that 
they have authority to execute the CESA MOU and to bind the Parties on whose behalf they 
execute the CESA MOU. 
 

13.  Disclaimer 
 
The CDFW shall incur no fiscal obligation under this CESA MOU. 
 
 
IN WITNESS WHEREOF, THE PARTIES HERETO HAVE EXECUTED THIS CESA 
MOU TO BE IN EFFECT AS OF THE DATE LAST WRITTEN BELOW. 

 
 
DARRELL MULLINS  NEIL MANJI 
Manager,  Regional Manager, 
Los Molinos Mutual Water Company Region 1  
 
Date: __________________ Date:__________________ 
 
25162 Josephine Road California Department of  
Los Molinos, CA  96055 Fish and Wildlife, Region 1  
(530) 384-2737                                              601 Locust Street 

  Redding CA 96001 
  (530) 225-2300 
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Monday, July 10, 2017 at 3:31:19 PM Central European Summer Time

Page 1 of2

Subject: FW: Mill Creek MOU mee/ng

Date: Tuesday, December 23, 2014 at 9:00:36 PM Central European Standard Time

From: Milliron, Cur/s@Wildlife, CURTIS@WID6225358O75DEO4453OA1BBO7C89776CC016E1D>

To: Manji, Neil@Wildlife, NEIL@WA8401E16O1244O4295OBA37O5F7DE1032D7DA60>, Murray,

Nancee@Wildlife, NANCEE@WILDC805F95FO5155O4F8DOB9FCO4848E2AA444E2BC>, Babcock,

Curt@Wildlife, CURT@WILDLC0430971O3CA8O4A5FOB3E0O9035453BE8E077B>, Harris, Michael

R.@Wildlife, MICHAEL R.@2ABA4823OBFD0O4643O8E1EO33E9DAE7B9705EC>, Bratcher,

Patricia@Wildlife, PATA6FAB05EOA7A0O470AO96E6OD1F5FF8DFADE16D>

CC: Brown, Howard, Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3OE434O4A20O905FO

BDEBAC8F434FB82>, Roberts, Jason@Wildlife, JASON@WILD6CAEDF58OFB81O4D68OB36FO

A964A6745F3DC97>

FYI.

Ini/a/ng discussions with LMMWC on Mill Creek flow management MOU.

Cur/s

Cur/s Milliron, Fisheries Program Manager

Northern Region (Region 1)

California Department of Fish and Wildlife

601 Locust Street, Redding, Ca 96001

(530) 225O2280

Cur/s.Milliron@wildlife.ca.gov

From: Milliron, Curtis@Wildlife 
Sent: Tuesday, December 23, 2014 10:33 AM 
To: Burt Bundy; Darrel Mullins <lmmutual@att.net > (lmmutual@att.net) 
Cc: Johnson, Matt@Wildlife; Roberts, Jason@Wildlife 
Subject: Mill Creek MOU meeting

Folks,

Burt and I set aside next Monday, 12/29, for a mee/ng to discuss a 2015 MOU between LLMWC and CDFW

for Mill Creek water management. We plan to meet at the Red Bluff County Offices at 2:00 PM.

Jason,
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Please send the draf Mill Creek MOU to the group before the scheduled mee/ng.

Thanks everyone for being available next Monday.

Cur/s

Cur/s Milliron, Fisheries Program Manager

Northern Region (Region 1)

California Department of Fish and Wildlife

601 Locust Street, Redding, Ca 96001

(530) 225O2280

Cur/s.Milliron@wildlife.ca.gov
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Monday, July 10, 2017 at 3:32:20 PM Central European Summer Time

Page 1 of2

Subject: RE: MOUs
Date: Thursday, April 2, 2015 at 7:15:07 PM Central European Summer Time
From: Roberts, Jason@Wildlife, JASON@WILD6CAEDF58NFB81N4D68NB36FNA964A6745F3DC97>
To: Schultz, Daniel@Waterboards, DANIEL@WAT741CC8D3NE434N4A20N905FNBDEBAC8F434FB82>

Dan,

 

Here are the two of the four signed MOUs

LMMWC – Mill Creek

DCID – Deer Creek

 

We have signatures for the following, but are waiting on our Regional Manager to sign also.

TNC – Mill Creek

LMMWC – Antelope Creek

 

Thanks,

Jason

 

From: Schultz, Daniel@Waterboards 
Sent: Wednesday, April 01, 2015 3:27 PM 
To: Roberts, Jason@Wildlife 
Subject: MOUs

Jason,

Can you please send me copies of the voluntary agreements you have entered into on all three creeks, when
you get a chance.

Thanks,

Dan
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~~~~~~~~~~~~~~~~~~~~~

Daniel Schultz

Sr. Environmental Scien\st

Public Trust Unit

Division of Water Rights

Phone: 916N323N9392

Fax: 916N341N5400

dschultz@waterboards.ca.gov
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Miscellaneous 303(d)/305(b)
Flow Impairment Listing

Correspondence from the State
Water Board
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From: Martorano, Nicholas@Waterboards
To: Abriol, Kevin@Waterboards; Agulto, Eudeline@Waterboards; Bingen, Evan@Waterboards; Booth,

Richard@Waterboards; Bucknam, Stephanie@Waterboards; Carter, Katharine@Waterboards; Costa,
Francisco@Waterboards; Cox, Joanne@Waterboards; Davis, Gene@Waterboards; Feger, Naomi@Waterboards;
Fiore-Wagner, Mary@Waterboards; Fitzgerald, Rebecca@Waterboards; Flemming, Terrence@EPA; Gillespie,
Stacy@Waterboards; Gorham, Cynthia@Waterboards; Guiliano, Dave@EPA; Hamilton, Mary@Waterboards;
Holmes, Lisa@Waterboards; Honma, Lisa@Waterboards; Lichten, Keith@Waterboards; Lim, Jeong-
Hee@Waterboards; Lindsey, Otome@Waterboards; Loflen, Chad@Waterboards; Looker, Richard@Waterboards;
Maxfield, Jessie@Waterboards; McConnell, Sue@Waterboards; Moskal, Phil@Waterboards; Nagoda,
Carey@Waterboards; Nilson, Carly@Waterboards; Nye, LB@Waterboards; Pulver, Barry@Waterboards;
Rasmussen, Rik@Waterboards; Raub, Logan@Waterboards; Rice, William@Waterboards; Rose,
Chris@Waterboards; Saiz, Steve@Waterboards; Simi, Jay@Waterboards; Smythe, Hope@Waterboards;
Sussman, Daniel@Waterboards; Vasquez, Martice@Waterboards; Voong, Man@Waterboards; Wang,
Kangshi@Waterboards; Yu, Helen@Waterboards; Zhu, Jun@Waterboards; Pimental, Jaclyn@Waterboards

Subject: Flow LOE example
Date: Monday, July 22, 2013 9:18:10 AM
Attachments: Shasta R LOE Final.pdf
Importance: High

Hello Again,

 

Attached is an example LOE/decision document that was developed by Earth Law Center to serve as

an example when making flow decisions.  While it doesn’t fit our current format per se it does offer

good information for use in the “Data Used to Assess Water Quality” section of the LOE as well as

narratives to add to the “Decisions Relationships” section of the decision fact sheets.  There will be

another example which I will send out when I receive it.

 

Nick Martorano

Senior Environmental Scientist, Unit Chief

Surface Water Quality Assessment Unit,

State Water Resources Control Board

nmartorano@waterboards.ca.gov

Office - 916-341-5290

Fax – 916-341-5550

 

 

“Confidentiality Notice: This e-mail message, including any attachments, is

for the sole use of the intended recipient or recipients and may contain

confidential and privileged information. Any unauthorized review, use,

disclosure or distribution is prohibited. If you are not the intended

recipient, please contact the sender by reply e-mail and destroy all copies

of the original message.”

 




