January 27, 2006

Tam Doduc

Chair

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-0100

Dear Chairwoman Doduc:

Thank you for the opportunity to comment on California’s draft 2004-2006 Clean Water
Act Section 303d list. We carefully reviewed the draft listing decisions and supporting
documentation and have concluded the vast majority of the State’s assessment determinations are
consistent with federal listing requirements. We urge the State to promptly complete its final list
revisions and submit the final list by the April 1, 2006 due date or shortly thereafter. This letter
summarizes our remaining concerns about several assessment determinations; individual water
body concerns are summarized in the table in enclosure 1. Enclosure 2 provides an analysis
supporting continued nutrient listings for Laguna de Santa Rosa in Region 1.

EPA commends the State for its considerable effort to assemble and evaluate available
water quality-related data and information. We were pleased to provide staff and contractor
assistance to compile data and information.

We would like to highlight our support for several individual assessment determinations
that are new or presented difficult analytical challenges:

= listing selenium in Colorado River, :

= listing several Central Valley and North Coast waters due to invasive species,

= listing several Central Valley waters due to temperature, -

= listing waters throughout the State based on sediment and/or fish tissue data analysis,

= delisting waters for which prior listings were found to be invalid or unsupported by

available data and information,

I. Concerns

The State applied its new 303(d) listing policy to develop the 2004-2006 Section 303d
list. During the development of the listing policy, EPA expressed concern that several aspects of
the policy may be at odds with federal listing requirements and state water quality standards:

» listing thresholds used to apply numeric water quality standards for toxic and some

conventional pollutants,

* minimum sample size requirements, and '

* interpretation of narrative water quality standards (e.g., for nutrients), -




The Policy includes “weight of evidence” provisions that authorize the State to make
listing determinations based on its evaluation of different lines of evidence that collectively
indicate water quality impairment even single lines of evidence do not indicate impairment. We
urge the State to use the weight of evidence provisions of the policy to guide revisions of several
assessment determinations discussed below.

IL. Application of Numeric Water Quality Objectives

Our review of the listing record indicates several waters not proposed for listing exceed
the applicable numeric water quality standards. We urge the State to list these waters.

A. Toxic Pollutant Assessments

The California Toxics Rule (CTR) contains numeric water quality standards for toxic
pollutants that are applicable to most California’s waters. The CTR states that pollutant
concentrations should not be exceeded more than once in three years on average. Assessment
decisions for toxic pollutants must be consistent with this allowable frequency. The State’s
application of a binomial statistical method to assess toxic pollutant attainment of water quality
standards appears inconsistent with this CTR provision and has resulted in omission of several
waters that should be listed for toxic pollutants. For example, several waters in San Gabriel
River watershed appear to violate CTR standards for metals (see enclosure 1 for additional
examples and supporting data summaries). We also recommend consideration of the magnitude
of excursions and excursion frequency to assess water quality standards compliance.

B. Conventional Pollutant Assessments

Listing assessments of conventional pollutants such as dissolved oxygen, pH, and TSS
must also be consistent with the provisions of applicable water quality objectives in each Basin
Plan. For example, Regional Basin Plan standards for dissolved oxygen are variously described
as values not be exceeded or values to be evaluated based on the 85" or 90" percentile. The
policy’s binomial statistical approach applics an allowable 25% exceedance rate for conventional
pollutants that appears at odds with the applicable objectives. We recommend direct application
of allowable exceedance rates where specified in Basin Plans. In cases where the Basin Plans do
not specify allowable exceedance frequencies for conventional pollutants, we recommend
application of a 10% exceedance rate for conventional pollutants, as recommended by EPA
assessment guidance (EPA, 2002; EPA 1997). Several additional waters (e.g. Chumash Creek
in Region 3 for DO) should be listed based on these considerations.

. Bacterial Indicator Assessments

Several Basin Plans provide that bacterial indicator objectives are not be exceeded in
more than 10% of available samples. EPA guidance suggests that in cases where State standards
do not provide clear language regarding allowable bacteria exceedence rates, States should apply
a maximum 10% allowable exceedance rate to assess attainment of bacteria objectives (EPA,
2005). The State’s assessment approach applies a 25% exceedance frequency that appears




