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Purpose

The purpose of this review document is to desdhieationale for EPA's partial
approval of California’s 2004-2006 Section 303(djter quality limited waters li5tThe
following sections identify those key elements &oitcluded in the list submittal based on
the Clean Water Act and EPA regulations (4@e«C.F.R! 130.7). EPA reviewed the
methodology used by the State in developing théBd&t and California’s description of
the data and information it considered. EPA'seewvof California’s 303(d) list is based on
EPA's analysis of whether the State reasonablyiderezl existing and readily available
water quality-related data and information and oeably identified waters required to be
listed. This review describes the basis for ER#esision to approve California’s decision to
list on its 303(d) the waters and pollutants idediin three tables:

1. List of Water Quality Limited Segments Still &#ng Total Maximum Daily Loads
2. List of Water Quality Limited Segments Beingdkdssed By USEPA Approved TMDLs, and
3. List of Water Quality Limited Segments Beingdkedssed By Actions Other Than TMDLs.

EPA is not taking action at this time on the Stieisions to list Walnut Creek for toxicity
and not to list other waters and pollutants. EBAtinues its reviews of Walnut Creek as
recommended in the State Board’s approval resol@ia of the State’s decisions not to list
other waters and pollutants, and will issue a sgpatecision concerning those assessments
at a later date.

Statutory and Requlatory Background

Identification of WQLSSs for Inclusion on Section3a) List

Section 303(d)(1) of the Act directs States totdg those waters within its
jurisdiction for which effluent limitations requideby Section 301(b)(1)(A) and (B) are not
stringent enough to implement any applicable watedity standard, and to establish a
priority ranking for such waters, taking into acnbthe severity of the pollution and the uses
to be made of such waters. The Section 303(dydisequirement applies to waters impaired
by point and/or nonpoint sources, pursuant to ERANg-standing interpretation of Section
303(d).

1 Although the submittal refers to a 2006 list,ifdahia did not complete a 2004 list. EPA therefopnsiders that
this list comprises the State’s listing determioasi for the 2004-2006 period.
2 As discussed below, EPA is taking no action isttime with respect to the listing of Walnut Crdek toxicity.



EPA regulations provide that States do not neddttavaters where the following
controls are adequate to implement applicable staisd (1) technology-based effluent
limitations required by the Act, (2) more stringeffluent limitations required by federal,
State or local authority, and (3) other polluti@amtrol requirements required by State, local,
or federal authority. Se#0 CFR 130.7(b)(2).

Consideration of Existing and Readily Available WaDuality-Related Data and
Information

In developing Section 303(d) lists, States arelireq to assemble and evaluate all
existing and readily available water quality-rethtiata and information, including, at a
minimum, consideration of existing and readily #afale data and information about the
following categories of waters: (1) waters idemtifias partially meeting or not meeting
designated uses, or as threatened, in the State& recent Section 305(b) report; (2) waters
for which dilution calculations or predictive moahg indicate nonattainment of applicable
standards; (3) waters for which water quality peoh$ have been reported by governmental
agencies, members of the public, or academic utstits; and (4) waters identified as
impaired or threatened in any Section 319 nonpseessment submitted to EPA. 86e
CFR 130.7(b)(5). In addition to these minimum gatees, States are required to evaluate
any other water quality-related data and infornmattmat is existing and readily available.
EPA's 1991 Guidance for Water Quality-Based Densidescribes categories of water
guality-related data and information that may bistexg and readily available (see, EPA
1991, Appendix C). While States are required @wate all existing and readily available
water quality-related data and information, Statey decide to rely or not rely on particular
data or information in determining whether to pstticular waters.

In addition to requiring States to assemble araduate all existing and readily
available water quality-related data and informatiePA regulations at 40 CFR 130.7(b)(6)
require States to include as part of their subminssto EPA documentation to support
decisions to use or not use particular data arainmdtion and decisions to list or not list
waters. Such documentation needs to includepahenum, the following information: (1)
a description of the methodology used to develedidt; (2) a description of the data and
information used to identify waters; and (3) anlyestreasonable information requested by
the Region.

Priority Ranking

EPA regulations also codify and interpret the mequent in Section 303(d)(1)(A) of
the Act that States establish a priority rankingligted waters. The regulations at 40 CFR
130.7(b)(4) require States to prioritize watergtoair Section 303(d) lists for TMDL
development, and also to identify those WQLSs taxdyjéor TMDL development in the next
two years. In prioritizing and targeting water&gt8s must, at a minimum, take into account
the severity of the pollution and the uses to bdenaf such waters. Sé&mction
303(d)(1)(A). As long as these factors are taken account, the Act provides that States
establish priorities. States may consider otheofaaelevant to prioritizing waters for
TMDL development, including immediate programmatgéeds, vulnerability of particular

2



waters as aquatic habitats, recreational, econ@nttaesthetic importance of particular
waters, degree of public interest and support,&tate or national policies and priorities.
Seeb7 FR 33040, 33045 (July 24, 1992), and EPA 1991.

Analysis of California's Submittal

Identification of Waters and Consideration of Exigtand Readily Available Water
Quality-Related Data and Information.

As discussed above, EPA is conducting its revie@alifornia’s 2004-2006 Section
303(d) listing decision in two phases. This initeview focuses upon the waters and
pollutants California included on its list. Thecead phase will focus upon the State’s
assessments of waters and pollutants it decidetbriist. The second phase review will also
evaluate the listing of Walnut Creek for toxicity ®@commended in the State Board
resolution of October 25, 2006 (Resolution #2008 ®. 2). EPA has reviewed the State’s
submission, and has concluded that the State deselits Section 303(d) list, specifically
those waters and pollutants listed therein, iniglacbmpliance with Section 303(d) of the
Act and 40 CFR 130.7. EPA's review is based oantdysis of whether the State reasonably
considered existing and readily available watelityjueelated data and information and
reasonably identified waters required to be listed.

California used its 2002 Section 303(d) list asstarting point for its 2004-2006 list
revision. The State based its 2004-2006 Secti@id}Gubmittal on its analysis of readily
available data and information to determine whe#delitions to or deletions from the 2002
list were necessary (listing report, pp. 2-3). Btate determined that waters listed in 2002
should be retained on the Section 303(d) list wl€3) new data and information supported
a finding that listing requirements are no longet or (2) errors in the analysis supporting
the 2002 or earlier listing were identified. Asegsult, many waters were retained on the
2004-2006 Section 303(d) list without extensivelysia. EPA concludes that this
incremental listing approach is consistent withefedl requirements because the State is
making the environmentally conservative assumptiam previously listed waters are water
guality limited segments (WQLSs) absent more redatd or information supporting a
different finding. We note, however, that the Stataducted assessments of a higher
percentage of its waters than in prior listing demis.

Assembly of Data and Information

The State devoted considerable effort to assenméMedata and information sources
for the 2004-2006 list revision (see listing reppp. 3-15). Regional Board staff compiled
data and information from multiple sources, inchgleach of the data and information
categories identified at 40 CFR 130.7(b)(5). TheeSinitially solicited data and information
from the public, requesting data and informationtfe 2001-2004 period. The solicitation
was mailed to an extensive mailing list, advertisedewspapers, and posted on State and
Regional Board web sites. The State also ass#ssexktensive monitoring data record
compiled in the SWAMP data base for the period 28fitch, 2005. The State also
considered data and information submitted durimgelseparate public comment periods
between September 2005 and September 2006. Qwend# the State focused its efforts to
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assemble data and information on the period bet@66d-early 2005, the State also
considered data and information submitted by tHgipin 2005 and 2006. EPA finds it was
generally reasonable for the State to focus i#dyars on data and information assembled or
submitted during the data solicitation period beesailne State needed a reasonable amount of
time to consider the large amount of data and méidion in the record and to develop listing
recommendations. Data and information sourcesrdsded and considered by the State are
specifically identified in the staff report andrrore than 1800 individual water body fact
sheets included in the list submission.

The State generally focused on data that becamitable after 2001 because the
2002 listing analysis focused on data and inforamathat were available before 2001. In
some cases, the State considered older data asf [zar2004-2006 listing assessments,
depending upon the pollutants at issue, the typdata (e.g., sediment vs. water column
data), and the availability of more recent dataiafatrmation. EPA finds it reasonable for
the State to base its assessments on water gdataygenerally collected during the 2001-
2006 time frame because the more recent ambieetr \gaality data are more likely to be
representative and indicative of current water ipiabnditions. EPA also finds it is
reasonable for the State to consider sedimentissuget data that are older than five years in
age because these media usually are longer-telicatods of chemical contamination than
are ambient water column data, and provide reliadftgmation for assessing water quality
conditions for a longer period of time.

The State developed water body fact sheets to suinenisting assessments. The
fact sheets include the following elements.

- water body identification information,

- applicable water quality standards/beneficial méermation,

- monitoring results by matrix (e.g., water, sediméstsue),

- data quality information,

- linkage between monitoring results and applicatdedards or other guidelines,
- availability of data and information,

- considerations in analysing data and informatiog. (@mple size),
- temporal and spatial representation of availabtae,da

- use of standard analytical methods for data arglysi

- pollutant source(s),

- listing recommendation

The State generated fact sheets for waters ahagouis to be added to the list, to be
removed from the list, and in cases where new aatiainformation were available but did
not support a change in the listing decision. fHuoe sheets provide good summaries of the
listing assessment decisions. The State also incatgd fact sheets previously generated
during the 2002 list development as part of the42P006 decision record. The State’s
responses to comments concerning several of wathr fissessments provide supplemental
information explaining the basis for the State’sesment conclusions concerning several
waters for which fact sheets were not preparedA EERiewed the fact sheets to ensure the
basis for each water body assessment was sufficidatir and consistent with federal listing
requirements. We also reviewed the responseshiocpromments.
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Listing Methodology

The list submittal summarizes the listing methodglused by California to update
the 2004-2006 list. In September 2004, the Stabdptad théNater Quality Control Policy
for Developing California’s Clean Water Act Sect@oB(d) list(the Policy) in accordance
with California Water Code section 13191.3(a). Pudicy contains a generally standardized
approach for developing the State’s 303(d) lighe Policy provides two assessment
methodologies. First, the Policy specifies expliales for making listing and delisting
decisions for different pollutant types based dfedent kinds of data. These quantitative
assessment criteria specify statistical methodsVatuating potential standards exceedances,
minimum data set requirements, and data qualityirempents. These decision rules are
applied to various types of data, including wategraistry, bacteria, health advisories, fish
tissue, nutrients, nuisance factors, adverse hicdbgesponse, water and sediment toxicity,
and degradation of aquatic life populations and roomities. The second method describes a
weight of evidence approach that must be usedailave information indicates water
quality standards are not attained and the othasida rules do not support listing.

The Policy provides that California’s 303(d) listcomprised of the waters and
pollutants identified in three tables:

1. List of Water Quality Limited Segments Still &kng Total Maximum Daily Loads,
2. List of Water Quality Limited Segments Beingdkdssed By USEPA Approved TMDLs, and
3. List of Water Quality Limited Segments Beingdkedssed By Actions Other Than TMDLSs.

California includes on its 303(d) list waters gradlutants for which TMDLs have
been completed and for which other control actenesexpected to remedy water quality
impairments. States are authorized to includéheir Bection 303(d) lists impaired waters
for which TMDLs have been completed or are beindyassed through other control actions.

The State used the assessment decision ruledieim the Policy as the basis for
the majority of its 2004-2006 listing decisions some cases, the State also applied the
weight-of-evidence assessment provisions of theyt support decisions to list waters
and pollutants. EPA reviewed the application ef Eolicy’s decision rules with respect to
the waters included on the final list and conclutthesState’s assessments are consistent with
federal listing requirements and applicable watelity standards.

The State properly listed waters with nonpointrses causing or expected to cause
impairment, consistent with Section 303(d) and Efalance. Section 303(d) lists are to
include all water quality limited segments (WQLSE)N needing TMDLSs, regardless of
whether the source of the impairment is a poinf@ngonpoint source. EPA's long-standing
interpretation is that Section 303(d) applies toéersmimpacted by point and/or nonpoint
sources. IfPronsolino v. Marcusthe District Court for the Northern District o&lifornia
held that section 303(d) of the Clean Water Act @Wduthorizes EPA to identify and
establish total maximum daily loads (TMDLSs) for e impaired by nonpoint sources.
Pronsolino et al. v. Marcus et.aB1 F.Supp.2d 1337, 1347 (N.D.Ca. 2000), aff'd,
Pronsolino v. Nastri291 F.3d 1123 {9Cir 2004-2006)._Sealso EPA's 1991 Guidance and
National Clarifying Guidance for 2002 Section 303(tts, Aug. 27, 1997.
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The State included on its final list several wsilested due to the presence of exotic
species. In a letter to the State dated Decenmhe2QD4, EPA indicated that it would be
appropriate for the State to include on its 308&t$ waters impaired due to exotic invasive
species. We continue to hold that view in apprgihre listings of these waters for exotic
species. EPA’s approval of the State’s inclusibwaters impaired due to exotic species on
its list does not represent a determination by BBA0 whether or not exotic species are in
this case or in all cases “pollutants” within theaning of Section 502(6) of the Clean Water
Act

Public Comments

The State held several public hearings to regaiN@ic testimony and provided
several opportunities for the public to submit it comments on the proposed listing
decisions. EPA carefully reviewed the State’s itledaesponses to several thousand
comments received from the public during the Igimocess. EPA commends the State for
its intensive effort to involve the public in theting process. EPA generally found the
State’s responses to public comments reasonablmawdordance with federal listing
requirements.

Priority Ranking /Scheduling

The State’s submittal includes a schedule for TMDmpletion for those waters still
needing a TMDL, including waters scheduled for TM@&velopment over the next two
years (staff report, Table 11). We understandttieegde schedules serve as priority rankings
for TMDL development as required by federal regala at 40 CFR 130.7(b). The Policy
provides ranking criteria for determining the saledor TMDL development for each listed
water and pollutant. TMDL development schedulesawmt set for waters and pollutants
for which TMDLs have been completed or that are@e@ddressed through other control
actions. EPA concludes the decision not to idgmtifority rankings or schedules for these
waters and pollutants is appropriate. In futusgrg cycles, if it is determined the TMDLs
or alternative control mechanisms do not resudttiainment of applicable water quality
standards, the waters should be included on the3@3(d) list and scheduled for TMDL
development or revision. EPA is not taking actionthese schedules as federal regulations
do not require EPA approval of priority rankingsschedules. .

Administrative Record Supporting This Action

In support of this decision to partially approvelgartially disapprove the
California’s listing decisions, EPA carefully rewed the materials submitted by California
with its 303(d) listing decision. The administvairecord supporting EPA’s decision is
comprised of the materials submitted by the Staipies of Section 303(d), associated
federal regulations, supporting EPA staff memoraid®A guidance concerning preparation
of Section 303(d) lists, EPA’s past comments onf@alia’s listing methodology and draft
list, and this decision letter and supporting rep&PA determined that the materials
provided by the State with its submittal generaligvided sufficient documentation to
support our analysis and findings that the Stabtéstns to list waters meet the requirements



of the Clean Water Act and associated federal etigms. We are aware that the State
compiled and considered additional materials (@g.data and water quality analysis
reports) as part of its list development proceaswere not included in the materials
submitted to EPA. EPA did not consider all of gnaslditional materials as part of its review
of the listing submission. It was unnecessaryHBA to consider all of the materials
considered by the State in order to determine bested on the materials submitted to EPA,
the State complied with the applicable federaingtequirements. Moreover, federal
regulations do not require the State to submulalh and information considered as part of
the listing submission.
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