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Re:  Comment Letter Sediment and Temperature TMDL in the Scoit River
Watershed

Dear Board Members:

"These comments are in response fo the Notice of Opportunity for Additional
Comment on the Scott River TMDL published April 27, 2006. This firm represents Save Our
Shasta and Scott (“S.0.8.5.”). S.0.S.8. is an organization of concerned citizens who live and
work in the Shasta and Scott River Valleys in Northern California. Members of $.0.8.8. are
vitally interested in proposed and existing regulation of water resources in their valleys. They
are concerned that additional regulation may disrupt and undermine their livelihoods and
communities. In addition, landowners and public agencies in the Shasta and Scott River valleys
have been very active in pursuing conservation and restoration measures to benefit anadromous
fish. Those voluntary conservation efforts become more difficulf in an environment of increased
regulation.

The notice seeks comment concerning “how to improve the implementation plan’
and specific recommendations on flow options that the State Water Board might take in the
watershed.” This letter addresses four legal issues raised by this scope.

Comment Ne. 1: At this juncture, the State Board’s options are limited to
approving the basin plan amendment as submitted, or retummg it to the
Regmnal Board for further consideration and resubmissmn

The scope of fequested comments suggests that the State Board may be
considering making amendments to the implementation plan, including adding “flow options.” It
is not clear when the State Board proposes to make such amendments At this juncture at least,
the State Board has no authority to revise the plan.

: The question before the State Board is whether to approve an amendment to the
Water Quality Control Plan for the North Coast Region, as proposed by the North Coast
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Regional Water Quality Control Board. The State Board conducts such review pursuant to
Water Code section 13245. That section provides in pertinent part as follows:

The state board may approve such plan, or return it to the regional
board for further consideration and resybmission to the state board.
Upon resubmission the state board may either approve or, after
public hearing in the affected region, revise and approve such plan.

The State Board has two options. .First, it may approve the plan amendment as proposed by the
Regional Board. Alternatively, it may return the plan to the Regional Board for further con-
sideration and resubmission to the State Board. And, the State Board is required to act within the
time frames set forth in Water Code section 13246.

The State Board cannot itself adopt revisions to the basin plan, at least not yet. It
must first allow the Regional Board an opportunity to reconsider and resubmit the plan. Only
“upon resubmission” may the State Board revise the plan. Water Code section 13245 reflects a
policy judgment by the Legisiature that basin plans are best developed at the regional level. In
furtherance of that policy, the Legislature has required that State Board allow the Regional Board
an opportunity to address any perceived deficiencies in the basin plan amendment. Water Code
section 13245 does allow the State Board to revise the plan afier resubmission by the Regional
Board. However, in another requirement reflecting the Legislature’s judgment that regional
input is important, the State Board may do so only afier conducting a public hearing held in the
affected region. .

Comments gathered in response to the April 27" notice might prove useful for the
purpose of suggesting potentlai revisions to the plan. But if the State Board does not approve the
proposed plan at its June 7" meeting, its only alternative is to rei’urn the matter to the Regional
Board for further consideration and resubmission.

Comment No. 2;: The State Board does not have water rights permitting
authority over many of the e¢xisting diversions in the Scott Valley.

The reference to “flow options that the State Water Board might take in the water-
shed” does not shed much light on what particular actions the State Board may be considering.
If the State Board had been more specific, S.0.8.S. might have more specific comments in
response. As a general comment, to the extent that the State Board is considering restricting
existing diversions to increase instream flows, it must be cognizant of the limits of its water
rights permitting authority. In the Scott Valley, many of the water rights are pre-1914 rights, and
therefore not subject to the State Board’s permitting jurisdiction. People v. Shirokow, 26 Cal.3d




