6/7/06 Bd Mtg: Scott River-
Item _ Deadline 5/10/04

May 8, 2006

Attn: Song Her, Clerk to the Board
State Water Resources Control Board
1001 I Street

Sacramento, CA 95814

RE: Comment Letter - Sediment and Temperature TMDL in Scott River
Watershed

This comment is being made in my single capacity as an individual County
Supervisor for District 5. It is my understanding that the State Water Resources
Control Board will be addressing the issues of flows and time lines for the Scott
River TMDL at its June 7 meeting. These comments pertain to the discussion on
flows. :

FLOWS:

(1) Atits April meeting, the State Water Resources Control Board referred to
Judge Robie’s decision in the recent State Water Resources Control Board Cases
[CO44714 CA Court of Appeals -Third Appellate District] in regards to the
Board’s capacity to modify water use rights to provide for flows to meet water
quality objectives. I submit that the Robie decision has very limited application to
the Scott River. ‘ '

* Page 13 of the Robie decision cites two cases supporting the state’s right
to impose conditions on the control, appropriation, use or distribution of
water in a federal reclamation project. This would not apply to the Scott
River, where there is no federal reclamation project.

® Page 165 of the Robie decision discusses the application of the Public
Trust Doctrine. [The public trust doctrine recognizes that “the sovereign
owns ‘all of its navigable waterways and lands lying beneath them ‘as
trustee of a public trust for the benefit of the people.” (National Audubon
Society v. Superior Court (1983) 33 Cal.3d 419,434.) “The state has an
affirmative duty to take the public trust into account in the planning and
allocation of water resources, and to protect public trust uses whenever
feasible.” (Id. At p. 446) The protection of recreational and ecolo gical
values “is among the purposes of the public trust” (Id. at p. 435.)]

The Scott River is not a navigable river. The underlying bed and banks of
the Scott are the vested property of adjacent land owners. The state has no




ownership interest in them to which the public trust, as articulated in the
Robie case, applies. [See California Codes — Harbors and navigation Code
Section 100-107.)

Pages 17, 23, 31, 32 of the decision refer to the Board’s ability to modify
existing CVP and SWP permits in order to implement water quality '
objectives. Page 32-33 refers to the Board’s intent to initiate a water rights
proceeding following adoption of the water quality control plan that would
“address the water supply related objectives in this plan through the
amendment of water rights under the authority of the [Board].” * [TThe
water right decision ...will allocate responsibility for meeting the
objectives among water rights holders in the Bay-Delta Estuary watershed
and establish terms and conditions in appropriative water rights.” “These
flows will be considered by the [Board] in its allocation of responsibility
among the water rights holders in the watershed during the water rights
proceeding.” -

Page 48 and 100 of the decision refer to the 1914 Water Commission Act
which provided the current process where application for an appropriative
right to “surplus water” is now made to the Commission/Board.
(California Water Code under Section 1202 defined "surplus” or
unappropriated waters.) The Board shall allow the appropriation for
beneficial purposes “under such terms and conditions as in its judgment
will best develop, conserve, and utilize in the public interest the water
sought to be appropriated.”

% The 1911 California Statute declaring water the "property of the
people” was held to apply only to "surplus water" - water available for
use over and above that which was already private property vested as a
private riparian right, previously vested appropriative right, or as a.
federally "reserved" riparian right. These surplus waters were held to
be "public waters," the use of which was to be granted by revocable
license and subject to regulation by the State as a privilege. [Palmer v.
Railroad Commission, (167 Calif. 138 Pac. 997, 1914 ) the Court ruled
that this declaration was not and could not be retroactive and could not
operate to divest private property rights already vested at the time it
was enacted. The only effect it could have would be as a dedication to
the general public use of any riparian rights which the State at the time
it was enacted might still have retained by virtue of its ownership of
Jands bordering upon a stream. San Bernardino v. Riverside (186
Calif. 7, 29-30, 198 Pac. 784, 1921) the court specifically stated that
the 1911 amendment did not apply to private water use rights already
vested; "Taken literally, this would include all the water in the state
privately owned and that pertaining to the lands of the United States,
as well as that owned by the state. It should not require discussion or
authority to demonstrate that the state cannot in this manner take




