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An act to anmend Sections 13271 and 13304 of, and to add Chapter
8.5 (commencing with Section 13610) to Division 7 of, the Water Code,
relating to resources.

LEGQ SLATI VE COUNSEL' S DI GEST

SB 1004, Soto. Resources.

(1) Existing law, the Porter-Col ogne Water Quality Control Act,
Wi th certain exceptions, requires a person who causes or permts any
hazar dous substance or sewage to be discharged in any waters of the
state, or where it may be so discharged or deposited, to inmmedi ately
notify the Ofice of Enmergency Services. The act nakes any person
who fails to provide the notice guilty of a m sdeneanor that is
puni shable by a fine of not nore than $20, 000 or inprisonnment for not
nore than one year, or both.

This bill, for the purposes of this provision, would require the
reportable quantity for perchlorate to be 10 pounds or nore by
di scharge to the receiving waters, unless a nore restrictive
reporting standard is adopted for a particular body of water. By
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changing the definition of a crinme, this bill would inpose a
st at e- mandat ed | ocal program

(2) Existing law, the Porter-Col ogne Water Quality Control Act,
requires a person who di scharges waste into the waters of the state
in violation of waste discharge requirenents or other order or
prohi bition issued by a California regional water quality control
board or the State Water Resources Control Board, upon the order of
t hat regional board or the state board, to clean up the waste or to
abate the effects of the waste. The act subjects a person who
viol ates a cl eanup or abatenent order to civil penalties.

This bill would provide that a cl eanup and abat enent order issued
by the state board or a regional board nay require the provision of,
or paynent for, uninterrupted replacenent water service to each
affected public water supplier or private well owner. The bill would
require a regional board or the state board to request a water
repl acenment plan fromthe di scharger prior to the provision of the
repl acenment water in certain cases. The bill would provide for
medi ati on of replacenent water clains.

(3) Existing law, with certain exceptions, requires a person who
causes or permts any oil or petrol eum product to be discharged in
any waters of the state, or where it nmay be so discharged, to
i mredi ately notify the Ofice of Emergency Services. The act nakes
any person who fails to provide the notice guilty of a m sdeneanor
that is punishable by a fine of at |east $500, and not nore than
$5, 000, for each day of failure to notify.

The act requires each California regional water quality control
board, every 3 nonths, to publish and distribute to all public water
system operators within the region a |ist of discharges of MIBE t hat
occurred during the prior 3-nonth period and a |list of |ocations
where MIBE was detected in the groundwater within the region.

This bill, on or before January 1, 2005, and annually thereafter,
subject to certain exceptions, would require an owner or operator of
a storage facility that has stored in any cal endar year since January
1, 1950, over 500 pounds of perchlorate to submt to the state
board, to the extent feasible, certain information relating to that
st or age. The bill would authorize the State Water Resources Contr ol
Board to charge an annual fee to each owner of a storage facility
t hat provides certain information to the board. The fees would be
required to be deposited in the State Water Quality Control Fund, to
be available to the state board upon appropriation by the
Legi slature. The bill would require the state board to submt the
perchlorate storage information to the Secretary for Environnental
Protection upon notification fromthat secretary that he or she has
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established a database that is able to receive perchlorate inventory
i nf or mati on.

The bill would make persons who fail to provide notifications
relating to the discharge or storage of perchlorate civilly liable
and woul d require the funds generated by the inposition of civil
liability to be available to the state board, upon appropriation by
the Legislature. The bill would require the state board to publish,
conpile, maintain, and make avail able for public reviewthe
i nformation relating to the storage of perchlorate.

(4) The California Constitution requires the state to reinburse
| ocal agencies and school districts for certain costs nmandated by the
state. Statutory provisions establish procedures for making that
rei mbur senent .

This bill would provide that no reinbursenent is required by this
act for a specified reason.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWE:

SECTION 1. Section 13271 of the Water Code is anmended to read:

13271. (a) (1) Except as provided by subdivision (b), any person
who, without regard to intent or negligence, causes or permts any
hazar dous substance or sewage to be discharged in or on any waters of
the state, or discharged or deposited where it is, or probably wll
be, discharged in or on any waters of the state, shall, as soon as
(1) that person has know edge of the discharge, (2) notification is
possi ble, and (3) notification can be provided w thout substantially
| npedi ng cl eanup or ot her energency neasures, imediately notify the
O fice of Enmergency Services of the discharge in accordance with the
spill reporting provision of the state toxic disaster contingency
pl an adopt ed pursuant to Article 3.7 (comencing with Section
8574.16) of Chapter 7 of Division 1 of Title 2 of the Governnent
Code.

(2) The Ofice of Energency Services shall imediately notify the
appropriate regional board and the |ocal health officer and
adm ni strator of environnmental health of the discharge. The regional
board shall notify the state board as appropri ate.

(3) Upon receiving notification of a discharge pursuant to
paragraph (2), the local health officer and adm ni strator of
environnental health shall inmediately determ ne whether notification
of the public is required to safeguard public health and safety. |If
so, the local health officer and adm ni strator of environnental
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health shall imediately notify the public of the discharge by
posting notices or other appropriate neans. The notification shall
descri be nmeasures to be taken by the public to protect the public
heal t h.

(b) The notification required by this section shall not apply to a
di scharge in conpliance wth waste discharge requirenents or other
provi sions of this division.

(c) Any person who fails to provide the notice required by this
section is guilty of a m sdeneanor and shall be punished by a fine of
not nore than twenty thousand dollars ($20,000) or inprisonnent for
not nore than one year, or both. Except where a discharge to the
waters of this state would have occurred but for cleanup or energency
response by a public agency, this subdivision shall not apply to any
di scharge to | and which does not result in a discharge to the waters
of this state.

(d) Notification received pursuant to this section or information
obt ai ned by use of that notification shall not be used agai nst any
person providing the notification in any crimnal case, except in a
prosecution for perjury or giving a fal se statenent.

(e) For substances |isted as hazardous wastes or hazardous
mat eri al pursuant to Section 25140 of the Health and Safety Code, the
state board, in consultation with the Departnent of Toxic Substances
Control, shall by regulation establish reportable quantities for
pur poses of this section. The regulations shall be based on what
gquantities should be reported because they nay pose a risk to public
health or the environnent if discharged to ground or surface water.
Regul ati ons need not set reportable quantities on all |isted
substances at the sane tine. Regulations establishing reportable
guantities shall not supersede waste discharge requirenents or water
qual ity objectives adopted pursuant to this division, and shall not
supersede or affect in any way the list, criteria, and guidelines for
the identification of hazardous wastes and extrenely hazar dous
wast es adopted by the Departnent of Toxic Substances Control pursuant
to Chapter 6.5 (comencing with Section 25100) of Division 20 of the
Heal th and Safety Code. The regul ations of the Environnental
Protection Agency for reportable quantities of hazardous substances
for purposes of the Conprehensive Environnental Response,
Conpensation, and Liability Act of 1980, as anended (42 U S.C Sec.
9601 et seq.) shall be in effect for purposes of the enforcenent of
this section until the tinme that the regulations required by this
subdi vi si on are adopt ed.

(f) (1) The state board shall adopt regul ati ons establi shing
reportable quantities of sewage for purposes of this section. The
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regul ati ons shall be based on the quantities that should be reported
because they may pose a risk to public health or the environnent if

di scharged to ground or surface water. Regulations establishing
reportable quantities shall not supersede waste di scharge

requi rements or water quality objectives adopted pursuant to this

di vision. For purposes of this section, "sewage" neans the effl uent
of a municipal wastewater treatnent plant or a private utility

wast ewat er treatnment plant, as those terns are defined in Section
13625, except that sewage does not include recycled water, as defined
i n subdivisions (c) and (d) of Section 13529. 2.

(2) A collection systemowner or operator, as defined in paragraph
(1) of subdivision (a) of Section 13193, in addition to the
reporting requirenents set forth in this section, shall submt a
report pursuant to subdivision (c) of Section 13193.

(g) Except as otherwi se provided in this section and Section
8589. 7 of the Governnent Code, a notification nade pursuant to this
section shall satisfy any imedi ate notification requirenment
contained in any permt issued by a permtting agency. Wen
notifying the Ofice of Enmergency Services, the person shall include
all of the notification information required in the permt.

(h) For the purposes of this section, the reportable quantity for
perchl orate shall be 10 pounds or nore by discharge to the receiving
wat ers, unless a nore restrictive reporting standard for a particul ar
body of water is adopted pursuant to subdivision (e).

SEC. 2. Section 13304 of the Water Code is anended to read:

13304. (a) Any person who has discharged or discharges waste into
the waters of this state in violation of any waste di scharge
requi rement or other order or prohibition issued by a regional board
or the state board, or who has caused or permtted, causes or
permts, or threatens to cause or permt any waste to be di scharged
or deposited where it is, or probably will be, discharged into the
waters of the state and creates, or threatens to create, a condition
of pollution or nuisance, shall upon order of the regional board,
cl ean up the waste or abate the effects of the waste, or, in the case
of threatened pollution or nuisance, take other necessary renedi al
action, including, but not limted to, overseeing cleanup and
abatenment efforts. A cleanup and abatenent order issued by the state
board or a regional board may require the provision of, or paynent
for, uninterrupted replacenent water service, which may incl ude
wel | head treatnent, to each affected public water supplier or private
wel |l owner. Upon failure of any person to conply with the cl eanup
or abatenent order, the Attorney Ceneral, at the request of the
board, shall petition the superior court for that county for the
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| ssuance of an injunction requiring the person to conply with the
order. In the suit, the court shall have jurisdiction to grant a
prohi bitory or mandatory injunction, either prelimnary or pernmanent,
as the facts nmay warrant.

(b) (1) The regional board nay expend avail abl e noney to perform
any cl eanup, abatenent, or renedial work required under the
ci rcunmstances set forth in subdivision (a), including, but not
limted to, supervision of cleanup and abatenent activities that, in
its judgnment, is required by the magnitude of the endeavor or the
urgency for pronpt action to prevent substantial pollution, nuisance,
or injury to any waters of the state. The action may be taken in
default of, or in addition to, renmedial work by the waste discharger
or other persons, and regardl ess of whether injunctive relief is
bei ng sought.

(2) The regional board may performthe work itself, or with the
cooperation of any other governnental agency, and may use rented
tools or equipnent, either with operators furnished or unoperat ed.
Not wi t hst andi ng any ot her provisions of |law, the regional board may
enter into oral contracts for the work, and the contracts, whether
witten or oral, may include provisions for equipnment rental and in
addition the furnishing of |abor and naterials necessary to
acconplish the work. The contracts are not subject to approval by
t he Departnent of CGeneral Services.

(3) The regional board shall be permtted reasonable access to the
affected property as necessary to perform any cl eanup, abatenent, or
ot her renedial work. The access shall be obtained with the consent
of the owner or possessor of the property or, if the consent is
wi thheld, with a warrant duly issued pursuant to the procedure
described in Title 13 (commencing with Section 1822.50) of Part 3 of
the Code of GCivil Procedure. However, in the event of an energency
affecting public health or safety, the regional board may enter the
property w thout consent or the issuance of a warrant.

(4) The regional board may contract with a water agency to
perform under the direction of the regional board, investigations of
exi sting or threatened groundwater pollution or nuisance. The
agency's cost of performng the contracted services shall be
rei nbursed by the regional board fromthe first avail able funds
obt ai ned from cost recovery actions for the specific site. The
authority of a regional board to contract with a water agency is
limted to a water agency that draws groundwater fromthe affected
aquifer, a netropolitan water district, or a local public agency
responsi ble for water supply or water quality in a groundwater basin.
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(c) (1) If the waste is cleaned up or the effects of the waste are
abated, or, in the case of threatened pollution or nuisance, other
necessary renedi al action is taken by any governnental agency, the
person or persons who di scharged the waste, discharges the waste, or
t hreatened to cause or permt the discharge of the waste within the
meani ng of subdivision (a), are liable to that governnental agency to
t he extent of the reasonable costs actually incurred in cleaning up
the waste, abating the effects of the waste, supervising cleanup or
abat enment activities, or taking other renedial action. The anount of
the costs is recoverable in a civil action by, and paid to, the
governnmental agency and the state board to the extent of the latter's
contribution to the cleanup costs fromthe State Water Pol |l ution
Cl eanup and Abat enent Account or other avail abl e funds.

(2) The anmpunt of the costs constitutes a lien on the affected
property upon service of a copy of the notice of lien on the owner
and upon the recordation of a notice of lien, that identifies the
property on which the condition was abated, the anount of the lien,
and the owner of record of the property, in the office of the county
recorder of the county in which the property is |located. Upon
recordation, the lien has the sane force, effect, and priority as a
judgnent |ien, except that it attaches only to the property posted
and described in the notice of lien, and shall continue for 10 years
fromthe tine of the recording of the notice, unless sooner released
or otherw se discharged. Not |ater than 45 days after receiving a
notice of lien, the owner may petition the court for an order
rel easing the property fromthe lien or reducing the anount of the
lien. In this court action, the governnental agency that incurred
t he cl eanup costs shall establish that the costs were reasonabl e and
necessary. The lien may be foreclosed by an action brought by the
state board on behalf of the regional board for a noney judgnent.
Money recovered by a judgnent in favor of the state board shall be
deposited in the State Water Pol lution C eanup and Abat enent Account.

(d) If, despite reasonable effort by the regional board to
i dentify the person responsible for the discharge of waste or the
condition of pollution or nuisance, the person is not identified at
the tinme cleanup, abatenent, or renedial work is required to be
perfornmed, the regional board is not required to issue an order under
this section.

(e) "Threaten,"” for purposes of this section, neans a condition
creating a substantial probability of harm when the probability and
potential extent of harm nmake it reasonably necessary to take
| mredi ate action to prevent, reduce, or mtigate danages to persons,

http://www.leginfo.ca.gov/pub/03-04/bill/sen/sb_1001-1050/sb_1004_bill_20030929_chaptered.html (7 of 12)4/14/2005 10:16:22 AM



SB 1004 Senate Bill - CHAPTERED

property, or natural resources.

(f) Repl acenent water provided pursuant to subdivision (a) shall
neet all applicable federal, state, and |ocal drinking water
standards, and shall have conparable quality to that punped by the
public water systemor private well owner prior to the discharge of
wast e.

(g) (1) Any public water supplier or private well owner receiving
repl acenment water by reason of an order issued pursuant to
subdi vision (a), or any person or entity who is ordered to provide
repl acenment water pursuant to subdivision (a), may request nonbi ndi ng
medi ati on of all replacenent water clains.

(2) If so requested, the public water suppliers receiving the
repl acenment water and the persons or entities ordered to provide the
repl acenent water, within 30 days of the submttal of a water
repl acenment plan, shall engage in at |east one confidenti al
settl ement discussion before a nutually acceptabl e nedi at or.

(3) Any agreenent between parties regarding replacenent water
clains resulting fromparticipation in the nonbinding nediation
process shall be consistent with the requirenents of any cl eanup and
abat enent order.

(4) A regional board or the state board is not required to
participate in any nonbi nding nedi ati on requested pursuant to
par agraph (1).

(5) The party or parties requesting the nediation shall pay for
the costs of the nediation.

(h) As part of any cleanup and abatenent order that requires the
provi sion of replacenent water, a regional board or the state board
shall request a water replacenent plan fromthe di scharger in cases
where replacenent water is to be provided for nore than 30 days. The
wat er replacenent plan is subject to the approval of the regional
board or the state board prior to its inplenentation.

(i) A "water replacenent plan" neans a plan pursuant to which the
di scharger will provide replacenent water in accordance with a
cl eanup and abat enent order.

(j) This section does not inpose any new liability for acts
occurring before January 1, 1981, if the acts were not in violation
of existing laws or regulations at the tinme they occurred.

(k) Nothing in this section limts the authority of any state
agency under any other law or regulation to enforce or adm nister any
cl eanup or abatenent activity.

(1) The Legislature declares that the anendnents nade to
subdi vision (a) of this section by Senate Bill 1004 of the 2003-04
Regul ar Session do not constitute a change in, but are declaratory
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of, existing | aw.
SEC. 3. Chapter 85 (commencing with Section 13610) is added to
Division 7 of the Water Code, to read:

CHAPTER 8.5. PERCHLORATE

13610. Unless the context otherwi se requires, the definitions set
forth in this section govern the construction of this chapter:

(a) "Perchlorate" neans all perchl orate-containing conmpounds,

i ncl udi ng ammoni um potassi um magnesi um and sodi um perchl orate not
found on or after January 1, 2004, in unused mlitary nmunitions as
defined in Section 260.10 of Title 40 of the Code of Federal
Regul at i ons.

(b) Subject to Section 13610.5, "perchlorate storage facility"
neans a facility, not including a mlitary nmunitions storage facility
within a mlitary installation that neets the Departnent of Defense
Expl osi ve Safety Board requirenents set forth in DOD 605.9-STD, that
stores over 500 pounds of perchlorate in any cal endar year.

(c) For the purposes of this section, "mlitary nmunitions storage
facility" does not include the entire mlitary installation within
which the mlitary nmunitions storage facility is |ocated.

13610.5. This chapter does not apply to the foll ow ng:

(a) Afacility that stores perchlorate for retail purposes or for
| aw enf or cenent pur poses.

(b) Drinking water storage reservoirs.

13611. (a) The notification required by Section 13611.5 does not
apply to a discharge that is in conpliance with this division, or to
a wat er agency conveying water in conpliance with all state and
federal drinking water standards.

(b) Any person who fails to provide the notifications required by
Section 13271 relating to perchlorate or by Section 13611.5 may be
civilly liable in accordance with subdivision (c).

(c) (1) Guvil liability nmay be admnistratively inposed by a
regi onal board in accordance with Article 2.5 (comrencing with
Section 13323) of Chapter 5 for a violation described in subdivision
(b) in an amobunt that does not exceed one thousand dollars ($1, 000)
for each day in which the violation occurs.

(2) Gvil liability may be inposed by the superior court in
accordance with Article 5 (comrencing with Section 11350) and Article
6 (commencing with Section 13360) of Chapter 5 for a violation
described in subdivision (b) in an anount that is not |less than five
hundred doll ars ($500), or nore than five thousand dollars ($5, 000),
for each day in which the violation occurs.
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(d) Notwi thstanding Section 13341, all noney collected by the
state pursuant to this section shall be available to the state board
upon appropriation by the Legislature.

13611.5. (a) On or before January 1, 2005, and annually
thereafter, unless the owner or operator has net the alternative
conpl i ance requirenments of subdivision (b), an owner or operator of a
storage facility that has stored in any cal endar year since January
1, 1950, over 500 pounds of perchlorate shall submt to the state
board, to the extent feasible, all of the follow ng infornmation:

(1) The volune of perchlorate stored each year.

(2) The nethod of storage.

(3) The location of storage. To the extent authorized by federal
law, in the case of a perchlorate storage facility under the control
of the Armed Forces of the United States, "location" neans the nane
and address of the property within which the perchlorate storage
facility is |ocated.

(4) Copies of docunents relating to any nonitoring undertaken for
potential |eaks into the water bodies of the state.

(b) The owner or operator of a storage facility that has stored in
any cal endar year since January 1, 1950, over 500 pounds of
perchlorate, is in conpliance with this section if both of the
follow ng conditions are net:

(1) The owner or operator has provided substantially simlar
I nformation as required pursuant to subdivision (a) to a state,
| ocal, or federal agency pursuant to any of the foll ow ng:

(i) An order issued by a regional board pursuant to Chapter 5
(commencing with Section 13300) of Division 7.

(ii) An order, consent order, or consent decree issued or entered
into by the Departnent of Toxic Substances Control pursuant to
Chapter 6.8 (commencing with Section 25300) of Division 20 of the
Heal th and Safety Code.

(iii) An an order, consent order, or consent decree issued or
entered into by the United States Environnental Protection Agency
pursuant to the Conprehensive Environnental Response, Conpensation,
and Liability Act of 1980, as anended (42 U.S.C. Sec. 9601 et seq.).

(iv) The requirenent under Section 25504.1 of the Health and
Safety Code, as added by Assenbly Bill 826 of the 2003-04 Regul ar
Sessi on.

(2) The owner or operator, on or before January 1, 2005, and
annually thereafter, notifies the state board of the governnental
entity to which the information is provided and the state board
determ nes the information supplied is substantially simlar as the
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i nformation required to be reported pursuant to subdivision (a). In
the case of any information submtted to a federal or |ocal agency,
the state board nay require the owner or operator, in addition, to
submt that information to the state board if the state board
determ nes that the information is not otherw se reasonably avail abl e
to the state board.

(c) This section shall not be adm nistered or inplenented if the
state board receives notification fromthe Secretary for
Envi ronmental Protection pursuant to Section 13613 that the Secretary
for Environnental Protection has established a database that is able
to receive perchlorate inventory informtion.

(d) Information on perchlorate storage need only be submtted
pursuant to this section one tine, unless information originally
subm tted pursuant to this section has changed.

13612. (a) The state board shall publish and make available to
the public on or before January 1, 2006, a list of past and present
perchlorate storage facilities within the state. The state board nay
charge an annual fee to each owner of a storage facility that
provides information to the board for that purpose, which fee shal
not exceed one hundred dollars ($100) for each year information is
provided. The fees shall be deposited in the State Water Quality
Control Fund, and notw t hstandi ng any ot her provision of |aw, shall
be avail able to the state board upon appropriation by the
Legi sl ature.

(b) The state board shall conpile and maintain centrally al
I nformati on obtained pursuant to Section 13611.5. The information
shal|l be available for public review

13613. Upon notification fromthe Secretary for Environnental
Protection that he or she has established a database that is able to
receive perchlorate inventory information pursuant to paragraph (2)
of subdivision (e) of Section 25404 of the Health and Safety Code,
the state board shall submt to the Secretary for Environnental
Protection all perchlorate storage information obtained pursuant to
Section 13611. 5.

SEC. 4. No reinbursenent is required by this act pursuant to
Section 6 of Article XIIl B of the California Constitution because
the only costs that may be incurred by a | ocal agency or school
district wll be incurred because this act creates a new crine or
infraction, elimnates a crinme or infraction, or changes the penalty
for a crinme or infraction, within the neaning of Section 17556 of the
Gover nnent Code, or changes the definition of a crinme within the
meani ng of Section 6 of Article XIIl B of the California
Constitution.
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