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Friday, August 31, 2007 Fresno California

8:32 a.m.

THE COURT: Good morning, ladies and gentlemen.

Please be seated. We're back on the record in NRDC versus

Kempthorne. Mr. Lee, are you going -- Ms. Wordham.

MS. WORDHAM: Your Honor, we are prepared to call Mr.

Leahigh. However, there is the preliminary matter of DWR's

objections to the declaration of Mr. Rosekrans.

THE COURT: All right. What I can tell you is that I

have received -- apparently there is a party or parties who

want to telephonically observe the proceedings and so they're

being connected now.

THE CLERK: Hello. This is the Eastern District of

California.

A VOICE: I've got Chris Stevens from the CALFED

Bay-Delta program on the line.

MR. STEVENS: Hello this is Chris Stevens from the

Bay-Delta Authority in Sacramento.

THE COURT: Okay. Thank you.

Mr. Stevens, can you hear me? This is Judge Wanger.

MR. STEVENS: I can, Your Honor. Thank you.

THE COURT: I understand that you want to observe the

proceedings telephonically?

MR. STEVENS: That would be my preference.

THE COURT: All right. Well, with the understanding
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that you're not going to participate. Does anybody object?

MS. POOLE: No, Your Honor.

MS. WORDHAM: No, Your Honor.

MR. WILKINSON: No, Your Honor.

THE COURT: All right. Well, then, you will be

permitted to observe telephonically with the understanding

that you're not going to participate. Do you agree?

MR. STEVENS: I agree, thank you, sir.

THE COURT: All right. Let me indicate that I have

objections from the plaintiffs to the admission of the

declarations of James Snow, Russ Freeman, Russell D. Harrison,

Daniel G. Nelson, Joan Maher, G.F. Duerig. I have the State

Water Contractors opposition to those objections. Now, those

are the only evidentiary objections I've received.

MS. WORDHAM: Your Honor, the Department of Water

Resources reserved its right to make oral objections this

morning to the declaration of Spreck Rosekrans.

THE COURT: All right. This would be -- this was

identified yesterday as Plaintiffs' Exhibit 24.

I thought there were two declarations of Mr.

Rosekrans.

MS. WORDHAM: There are, Your Honor. 24 and 25. We

are only objecting to a couple of exhibits in Mr. Rosekrans'

July 23rd declaration, which is document No. 420.

THE COURT: All right. You may proceed.
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MS. WORDHAM: Your Honor, the Department of Water

Resources objects to the Exhibits 4 and 5 of Mr. Rosekrans'

July 23, 2007 declaration. The basis for the objection is

that as to document 4, there is no citation to it or reference

to it in the declaration itself. There's no basis, no

foundation for it. Regardless of whether Mr. Rosekrans

authored the document, there's no indication in the

declaration itself that he relied on it in any part.

As to Exhibit Number 5, again, even though Mr.

Rosekrans may have authored the document, there's one single

reference to it at, I believe, the last paragraph of his

declaration. But it provides no foundation for the document,

it provides no support for any of the statements made in the

document.

THE COURT: All right. Thank you very much.

MS. POOLE: Your Honor --

THE COURT: Ms. Poole.

MS. POOLE: With regard to Exhibit 4, Mr. Rosekrans'

declaration, beginning at around paragraph 25, which is page 7

of 9, discusses alternative water supplies that have been

developed in the State of California in the last 15 years.

And that discussion relates, obviously, to how they'll respond

to reductions in pumping. And that is what Exhibit 4 goes to.

Those additional storage facilities.

THE COURT: But without any page and line references,
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as I indicated yesterday, I wasn't simply going to read

through hundreds of pages of exhibits that have been attached.

Because there physically isn't the time to do it. And so he

describes what he understands, if you will, additional storage

capacity is.

And he doesn't refer to the exhibit nor am I directed

to a place within the exhibit where I can find it. He refers,

for instance, on page 8 to Article 21, surplus and unscheduled

water. And Table A, deliveries. But to the Court's

understanding, that would be Table A to Schedule 21.

MS. POOLE: If Your Honor would go to the top of that

page, line 1 and 2.

THE COURT: Yes.

MS. POOLE: Looking at page 8 of 9, there's a

reference to Diamond Valley Reservoir. That, for example, is

one of the facilities identified on Exhibit 4 with the

capacity of 800,000 acre feet. And also on paragraph 24 on

page 7 of 9, there's a discussion about the contractors making

significant investments -- excuse me, Your Honor, I'm at lines

21 through 26.

THE COURT: Yes. Well, I'm going to consider what he

says here. The objection is only to the attached exhibit,

which is not referred to, incorporated and doesn't appear to

be any foundation for.

MS. POOLE: It's not directly referred to, Your
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Honor. This discussion is based on information in that

exhibit. So we would contend that it is -- should be

submitted as a basis for the expert's opinion. But not

necessarily for the truth of the matter asserted.

THE COURT: Ms. Wordham.

MS. WORDHAM: Your Honor, notwithstanding counsel's

representation, there is nothing in the declaration to

indicate that Mr. Rosekrans relied on this document in

formulating this opinion.

THE COURT: That does -- go ahead, Ms. Poole.

MS. POOLE: Your Honor, that reference that I just

gave to page 7 of 9 at line 22 does refer to Exhibit SR 4 as

an explicit reference. That's Exhibit 4 to Spreck Rosekrans'

declaration.

THE COURT: All right. I'm going to sustain the

objection in part -- is the matter submitted?

MS. POOLE: Yes, Your Honor.

THE COURT: Ms. Wordham?

MS. WORDHAM: Yes, Your Honor.

THE COURT: I'm going to sustain the objection in

part. I will consider the attached exhibit because there is a

foundation of personal knowledge by the expert, Mr. Rosekrans.

There is also a specific reference to SR 4, which is one of

the objected to exhibits as providing a list of over 6 million

acre feet in recently developed storage. And then there's a
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listing about what entities have, in effect, to use the

expert's words, invested in those storage facilities.

To that extent, I'm going to consider the

declarations for no other purpose. I'm sorry, the exhibit,

which is number 4.

Now, as to Exhibit Number 5, Ms. Poole, was there any

reference in his declaration to Exhibit 5? And is there any

need for Exhibit 5?

MS. POOLE: Yes, Your Honor. If you look at page 8

of 9, paragraph 27, lines 23 through 25. That's an explicit

reference to Exhibit 5.

THE COURT: This reads "Finally, much of the water

that the CALFED Record of Decision (2000) intended to provide

environmental uses has not been made available during recent

years. This shortfall, averaging approximately 420,000 to

460,000 acre feet for the 2002-2004 period, is documented in

'Finding the Water,' Environmental Defense 2005 (See Exhibit

SR-5)."

There is that one specific reference without giving

me a page cite in the exhibit. So that means I have to search

the exhibit to find it. What I'll do is this. I'm going to

make the same ruling if you'll provide me the page cite within

SR-5.

MS. POOLE: I will do that, Your Honor.

THE COURT: All right. Are those the DWR's
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objections?

MS. WORDHAM: That was the extent of DWR's

objections, yes, Your Honor.

THE COURT: Thank you. Now we'll take up the

objections of the plaintiffs to the State Water Contractors

offerings and there may be other witnesses from other parties.

MR. O'HANLON: Yes, Your Honor. Daniel O'Hanlon.

I -- you recall yesterday I did not have with me the redacted

form of the declarations that we are offering that the

plaintiffs are objecting to. So at this time I'd like to have

marked and offered into evidence those declarations.

THE COURT: Yes. We had a little difficulty finding

them this morning.

MR. O'HANLON: Sorry, Your Honor.

THE COURT: By the way, let me totally change the

subject. A briefcase was left outside the courtroom

yesterday. Did the person whose briefcase that is get it?

Yes? Good. All right. You may proceed.

MR. O'HANLON: Thank you, Your Honor. The first

declaration that we're offering is a redacted declaration of

James Snow. It was document 410 filed on July 23rd.

THE COURT: Which now is Exhibit Number SL --

MR. O'HANLON: SL I, Your Honor.

(Defendant's Exhibit SL I was marked for

identification.)
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MR. O'HANLON: The second declaration, which will be

Exhibit SL J, is a supplemental declaration of Mr. Snow,

document No. 462, filed on August 13th.

(Defendant's Exhibit SL J was marked for

identification.)

MR. O'HANLON: The third declaration, which will be

SL K, is a redacted version of the declaration of Daniel

Nelson, document 460, filed on August 13th.

(Defendant's Exhibit SL K was marked for.

identification.)

MR. O'HANLON: The fourth declaration, which will be

marked as Exhibit SL L, is document No. 459 filed on August

13th, 2007, declaration by Russ Freeman.

(Defendant's Exhibit SL L was marked for.

identification.)

MR. O'HANLON: And the final declaration, Your Honor,

is Exhibit SL M, is document 463 filed on August 13th, 2007.

It's the declaration of William Harrison.

(Defendant's Exhibit SL M was marked for.

identification.)

THE COURT: Thank you. Those are objected to

declarations along with declarations from State Water

Contractors. And so that we're clear, there are objections

made on the grounds of relevance, lack of personal knowledge,

time consuming, probative, less probative, prejudicial effect
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under 403 to the James Snow declarations, Russ Freeman,

William D. Harrison, Daniel Nelson, Joan Maher, G.F. Duerig.

And the opposition to State Water Contractors to

these declarations, the Court has -- I received these at about

8:10 this morning and I've done my best to read them. So

these are your objections, Ms. Poole or Mr. Wall.

MS. POOLE: Yes, Your Honor.

THE COURT: All right. Do you wish to -- I've read

the papers. If you want to provide any argument, you can,

otherwise I can rule on the objections.

MS. POOLE: Your Honor, I'm happy to submit it on the

papers.

THE COURT: All right. Thank you.

MR. WILKINSON: We are as well, Your Honor.

THE COURT: All right.

MR. O'HANLON: Your Honor, if I may.

THE COURT: Yes, you may.

MR. O'HANLON: One additional point in addition to

the points made by the State Water Contractors, which we join

in. There's an additional reason why these declarations are

relevant to the Court's consideration and that is under the

Endangered Species Act, a major change to project operations

can be required only if necessary to avoid jeopardy. These

declarations help establish which of these actions will

require major action meter changes to project operations and



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1410

therefore are relevant under the substantive provisions of the

ESA as well.

THE COURT: Thank you very much. Ms. Poole.

MS. POOLE: May I briefly respond to that, Your

Honor?

THE COURT: Yes.

MS. POOLE: There's no distinction within the

Endangered Species Act injunctive relief guidelines for major

changes versus minor changes. That's irrelevant as are all

cost discussions. The issue is whether actions can go forward

that will not jeopardize the species or cause adverse

modification of habitat. That's the sole issue Your Honor

should be focused on here.

THE COURT: All right. Thank you very much. Is the

matter submitted?

MR. WILKINSON: Yes, Your Honor.

MR. O'HANLON: Yes, Your Honor.

THE COURT: The Court notes that the plaintiffs have,

in their remedies proposal and their briefs in support of

these proceedings, offered, and they haven't provided specific

language, but they have indicated that they recognize that

there should be a public health and safety exception to any

interim order that the court were to enter.

And they distinguish between economic loss, costs

that would be not only monetary but resource or other material
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or tangible costs as allegedly irrelevant from actions that

would directly cause a risk to human health, safety, the human

environment, which they have from the outset indicated that

such an exception should be part of any order that is issued.

The Court has based rulings on that general

demarcation which applies under the Endangered Species Act.

We have a Biological Opinion that was vacated under the

authority of the Administrative Procedures Act.

And to the extent that we are going to be addressing

the form, the substance, the effect, the scope, the operation

and the intent of any remand, with or without vacatur, any

other specific orders that the Court enters that would affect

the agency, any operation of its ordinary course of business

and the conduct of its statutorily mandated and authorized

duties, the Court believes there is a two-fold, if you will,

legal and equitable basis on which this relief is sought.

Because the Biological Opinion and its contents,

including the take limits and remedial action measures, the

DSRAM, D-S-R-A-M, all of that was done under the provisions of

administrative law.

The Court believes that administrative law continues

to apply in any relief that will be granted as well as, as of

yesterday, there is now amended species or there are, I guess

there's more than one, amended species claims before the Court

which the Court understands, based on the form of remedy that
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is sought, is in effect a claim for injunctive relief for

violations that are alleged of the Endangered Species Act.

So this is, if you will, a dual proceeding. It

proceeds both under the Administrative Procedures Act and that

jurisprudence and the injunction jurisprudence that attaches

to APA cases, judicial review of administrative actions under

Title 5, Section 702, et seq.

And it is also an Endangered Species Act case now, at

least as of yesterday, as to the action agency the Bureau of

Reclamation. And so the law that applies, that has been

correctly cited by the plaintiffs, continues to apply.

It is my view that because the Court has the

responsibility to understand and to endeavor to protect all

the interests that are represented in the litigation and that

are before the Court, that for limited purposes, the effect on

human health, safety and the environment would include water

costs because those affect the operations of the projects.

The operations of both the state and the federal

project have the potential not only to harm this species but

other species. There is direct reference made to the

winter-run Chinook salmon and other salmonid species that are

potentially affected by actions that are proposed to be

implemented under an order that the plaintiffs seek.

Day-to-day operations of the projects, because they

directly impact water service districts, emergency service
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districts, municipal water supplies and industrial power and

related energy sources have direct effect on human health and

the environment.

And so the Court is satisfied that that evidence is

not irrelevant and that, in terms of being able to evaluate

the overall effect of any injunctive relief, that to not

consider it would be an abuse of discretion because the Court

would, in effect, be foreclosing the exercise of its legal and

equitable judgment and ultimately discretion to determine what

remedies, if any, are appropriate. There's no way to fully

analyze and determine the ultimate effect of those remedies

without considering this evidence.

As to -- when we get to -- so that covers, I believe,

the State Water Contractors, who are municipal and industrial

users. It covers, to the extent that water districts supply

water for not just irrigation purposes, but for related

purposes because we know that there are additional purposes

besides only irrigation purposes.

But to the extent that water shortages, if under

certain scenarios there would be zero water available, for

instance, for irrigation districts in the next water year if

it continues to be dry, we would be looking at alternate water

sources by the irrigation district members who would be, as

the Court knows, could take judicial notice of it, relying on

groundwater, water exchanges, other types of sources.
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And given the potential effects of groundwater

pumping with regard to overdrafting water tables, causing

subsidence, creating air pollution potential, those kinds of

risks are also both environmental and affect human health and

safety. And so they really cannot be ignored.

In terms of ultimately, if the economic losses are

converted into what would be, if you will, the human result,

where employment is ended, jobs are lost, communities that

depend on people who are employed in agriculture are

unemployed and, in effect, although we're not, under the

Endangered Species Act, concerned about the dollar effect of

that on parties.

When what we are talking about is the health of a

community, of the ability of its citizens and participants to

have livelihoods and to be able to maintain themselves, that

is an indirect -- it is somewhat remote, but it is an indirect

potential effect.

And the Court -- because we have this, if you will,

dual jurisdiction under the APA and the ESA, should not be

entirely ignored. I don't intend to spend any time on it

except to have what direct effects the parties who are relying

on these matters in a declaration form. All I want in their

arguments is for those to be summarized, cataloged and then

I'll let the plaintiffs specifically respond to those. But

I'm not considering it beyond that and for any other purpose.
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So the objections are sustained in part consistent

with my prior rulings, but adding the additional grounds that

I have just added.

MS. POOLE: Thank you, Your Honor.

THE COURT: All right. Are we ready to proceed

with --

MR. ORR: Your Honor, one other --

THE COURT: Yes, Mr. Orr.

MR. ORR: Good morning, Your Honor, Trent Orr for the

plaintiffs.

THE COURT: Good morning.

MR. ORR: One brief housekeeping matter which Your

Honor indicated he didn't want to fall between the cracks,

which is this question of --

THE COURT: Oh, the time to respond. Yes.

MR. ORR: Yes. We've conferred and, you know, we

would prefer something on the order of 30 days.

THE COURT: 30 days. That's what the Court was

thinking.

MR. ORR: Yeah.

THE COURT: And we're not meaning to inconvenience

you personally, Mr. Lee, but Ms. Wordham is in the case, she's

been in it all the way, and so my inclination is to give all

the responding parties 30 days to respond and we'll run that

from the date that the second supplemental complaint was
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filed, which was the 30th of August. Can you live with that?

MR. LEE: Could I just confer with my co-counsel just

for a minute?

THE COURT: Yes, you may. What about other parties

while they're conferring?

MR. O'HANLON: Yes, Your Honor.

MR. MAYSONETT: Your Honor, that's acceptable to the

federal defendants.

MR. BUCKLEY: No problem with that, Your Honor, for

the Farm Bureau.

MS. McDONALD: That is fine, Your Honor. Thank you.

THE COURT: Mr. Wilkinson?

MR. WILKINSON: We'll struggle through it, Your

Honor.

THE COURT: We're all struggling. Mr. Lee? Ms.

Wordham?

MS. WORDHAM: Your Honor, as Mr. Lee represented

yesterday, he departs on vacation for about a three-week

period beginning the end of this week. Next week. Sorry. My

apologies. What I would suggest is that -- so an

additional -- 45 days would be the minimum required for Mr.

Lee to respond.

I would offer to respond, but I have a wealth of

cases that have been neglected in the last couple of weeks as

I'm sure other counsel have. And Mr. Lee has been the primary
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attorney on this matter on behalf of the Department of Water

Resources.

What I would suggest is, if the plaintiffs would

agree to this, the Department of Water Resources could agree

to comply with the Court's ordered remedy today voluntarily

and then the issue of whether this Court ultimately has

jurisdiction over the department for the plaintiffs' failure

to serve a 60-day notice on the department for its EPA actions

could be addressed subsequently following DWR submission of a

12(b) rule motion.

THE COURT: Mr. Orr?

MR. ORR: I would provided they're willing to submit

themselves to the Court's jurisdiction in the interim, that

would be fine.

THE COURT: That is what was just stated. And I

believe that I can trust Ms. Wordham to be consistent with her

representation.

All right. Then every party except the DWR shall

respond within 30 days following -- let's have a date, please,

Ms. Timken.

THE CLERK: You want it at 30 days from the August

30th; correct? October 1st.

THE COURT: It will be October 1st. And for DWR

only, it's October 15th. Are those week days?

THE CLERK: Yes.
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MR. ORR: Thank you, Your Honor.

THE COURT: You're welcome. With the condition that

the DWR's response is on the express undertaking that the DWR

consents to the Court's jurisdiction for the imposition of any

remedy that may be pronounced in these proceedings. Ms.

Poole.

MS. POOLE: Your Honor, one final housekeeping

matter. I have that page reference for the Rosekrans

declaration document 420, which has been marked Plaintiffs'

Exhibit 25. On page 8 of 9 of that exhibit at line 25, the

page reference to Exhibit 5 would be roman four.

THE COURT: Thank you very much. And I will look at

that declaration now to make sure that I can find it. Is that

in Exhibit 24 or 25? It's in 25.

MS. POOLE: I believe it's Plaintiffs' Exhibit 24.

THE COURT: I think it's 24 too.

MS. POOLE: Oh, you're correct, Your Honor.

THE COURT: It is 24. That was my concern because

those exhibits are not present on this.

All right. And I'm just going to look at Exhibit 5.

You said page roman numeral four?

MS. POOLE: Correct.

THE COURT: Is that the executive summary, page six

of 32? Document 420-3.

MS. POOLE: Yes, Your Honor.
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THE COURT: All right. I have it. Thank you very

much.

All right. Are we ready to proceed with evidence?

MR. LEE: Yes, Your Honor.

THE COURT: You may proceed, Mr. Lee.

MR. LEE: We would like to divide it up in the

following fashion. I would like to make a brief opening

statement on behalf of the State of California and Ms.

Wordham, then, will conduct the direct examination of our one

witness.

THE COURT: All right. You may proceed with your

opening statement.

MR. LEE: Your Honor, there have been extensive

briefing in this case and we do not intend to repeat the vast

quantity of material that has been presented. We see that

there are basically two components to the evidence that are

coming in. The first component we have heard a lot of to

date, which is the biological evidence regarding the delta

smelt and its condition.

The second component is what we are just commencing

today, which is the operational consequences of the respective

remedy proposals on project delivery.

In order to meet our requirement of having one live

witness and to minimize duplicate testimony and also to

encourage the best use of this Court's time, DWR has not and
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will not be introducing any testimony regarding biological

issues relating to the delta smelt.

We will rely instead on the biological testimony of

Ms. Cay Goude as presented by the United States and the

testimony of Dr. Charles Hanson as presented by the State

Water Contractors and any declarations that are appropriately

considered by this court.

DWR will limit its testimony on direct to the

introduction of evidence through the Department of Water

Resources engineer John Leahigh regarding the operational

costs of the respective remedies in terms of water deliveries

and exports.

We will have four general points. The first point

will be Mr. Leahigh will discuss the water costs of the

respective proposals. He will discuss the water costs, first

of all, in plaintiffs' revised proposal.

Just by way of peek and summary, we have determined

that the low end of that water cost in an average year would

be 2.5 million acre feet and the high end of that cost, water

cost in an average year might be as much as 3.5 million acre

feet.

In a dry year, the plaintiffs' revised proposal would

have a low end water supply cost of 1.1 million acre feet and

a high end water cost of a 1.6 million acre feet.

These spreads in costs are due to the fact, as this
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court is aware, that most of the remedy proposals have ranges

of protections. And therefore, the ranges of the costs are

reflective of the ranges of the protections.

THE COURT: I know we'll get there, but why is an

average year a higher water cost than a dry year?

MR. LEE: Well, Your Honor, this will be explained in

some detail by Mr. Leahigh. My understanding is that in a dry

year, there is generally, notwithstanding the impositions of

the remedies, significant reductions in deliveries already

built into the system. And so it's a -- it's a narrower and

smaller base.

THE COURT: All right. So those are the contractual

terms that excuse delivery of water in shortage periods?

MR. LEE: If there isn't water in the system, we

can't deliver it, Your Honor.

THE COURT: All right. Thank you.

MR. LEE: The next remedy proposal was the US Fish &

Wildlife Service matrix that was presented by Ms. Goude. This

has a lesser impact on water supply and the average year low

end range of the water cost is roughly 820,000 acre feet. The

high end average year water cost, however, could be as much as

2.1 million acre feet. In a dry year, the low end cost would

be 183,000 acre feet with a high end cost of possibly 814,000

acre feet.

Now, the Department of Water Resources has embraced,
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for the most part, the US Fish & Wildlife Service matrix, but

we have two minor modifications which we will address in

direct examination. Which does alter the water costs.

And in those situations, on an average year, the

modified US Fish & Wildlife Service matrix, as proposed by the

Department of Water Resources would have a low end cost in an

average year of 476,000 acre feet and a high end cost of 1.4

million acre feet. In a dry year, the low end cost would be

84,000 acre feet and a high end cost could be 415,000 acre

feet.

Now, there is one last proposal that we've had

discussed here over the last seven days and that's the State

Water Contractors proposal. We are -- will not be able to

provide this Court, unfortunately, with a full water cost of

this proposal.

We are going to be able to provide this Court with an

estimate of the cost of tier one. Their Q west or westerly

flow, which I believe will be 316,000 acre feet.

However, due to the contingent nature of the

remaining State Water Contractor proposals tiers, and there's

a tier two and a tier three and a tier four, the Department of

Water Resources has been unable, in the short time frame in

this trial, to be able to develop a full set of water cost

estimates for the State Water Contractor proposal.

So that's the first issue.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1423

THE COURT: Yes. And when we're talking about all of

these quantitative measures of water, this is for the State

Water Project only.

MR. LEE: No, Your Honor --

THE COURT: This is not -- is this combined or only

State Water Project?

MR. LEE: We are going to provide you with a total

package on this. This will be both for the State Water

Project and the Central Valley Project.

THE COURT: Thank you.

MR. LEE: The second area which we will get into is

some discussion of the issues raised in the plaintiffs'

declarations by Spreck Rosekrans regarding the plaintiffs'

view of the operational consequences of the remedy measures.

In a nutshell, we will -- we will contend that reliance solely

on past historic conditions is an unwise practice when

projecting water delivery costs for new water year.

Such short term projections must rely on real world

hydrologic data regarding runoff, storage and demand in order

to secure an honest assessment of water supply costs.

If there's a simple principle here, Your Honor, it's

a principle that all engineers in the water business seem to

operate under. Which is you hope for the best, but you must

plan for the worst.

Third issue, which we intend to address, is the fall
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actions as proposed by the plaintiffs for salinity control in

the western Delta --

THE COURT: Why don't we call that measure ten.

MR. LEE: Yes, that's measure ten on the project's

operations with an emphasis on the adverse impacts, the

potential adverse impacts on other listed species and on

potential health and safety issues relating to project

operations and project deliveries.

Lastly, Mr. Leahigh will touch upon the dispute the

plaintiffs and the Department of Water Resources have had in

our pleadings regarding the use of appropriate averaging

period for the flow measures.

This is this question of whether we should be using a

14-day running average or a five-day running average. Mr.

Leahigh will explain that and indicate why we believe a 14 or

7-day running average is appropriate given the hydrology of

the system.

There will be a few miscellaneous operational issues,

which we will address. But these are the key points.

THE COURT: All right.

MR. LEE: In conclusion, we anticipate that the

plaintiffs may object to some of Mr. Leahigh's testimony. In

response, we would note that the DWR stresses that we submit

that this Court has a responsibility to narrowly tailor the

remedy order --
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THE COURT: I've already ruled on the objections.

I'm going to offer the plaintiffs a continuing objection so we

don't have to interrupt the testimony unless they want to do

it otherwise.

MR. LEE: All right. We would just note that DWR

received surprising support for this concept of narrowly

tailored approach in Wednesday's testimony by Dr. Swanson.

Dr. Swanson noted that the plaintiffs had, at the very 11th

hour in this case, revised their fish actions four, five and

seven to remove the inflexible target flow of 1500 cfs for Old

and Middle River and to replace those flows with a more

flexible range of flows from a lower end range to a higher end

range.

Now, surprisingly Dr. Swanson did not justify this

new range of flows based upon improved biological protection

for the smelt, but instead said on Wednesday the range would

make it easier for the projects to operate.

In setting this Court's remedy proposal, DWR simply

asks this Court to adopt the same approach. If the evidence

shows that more than one remedy proposal is biologically

defensible, then this Court should also choose the remedy that

is easier for the project to operate.

And with that, Your Honor, Ms. Wordham will be

prepared to put on our case.

THE COURT: Thank you, very much, Mr. Lee. Ms.
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Wordham, you may proceed.

MS. WORDHAM: Thank you, Your Honor. The Department

of Water Resources calls Mr. John Leahigh.

MS. JAISWAL: Your Honor, Anjali Jaiswal on behalf of

plaintiffs. I just wanted to inform the Court that plaintiffs

will be accepting the continuing objections to Mr. Leahigh's

testimony.

THE COURT: All right. Thank you very much. And I

have sustained the objection in part consistent with the

ruling I just announced on the evidence. Your objections that

were submitted in writing to other, I'm going to call it

omnibus cost, which I think is inseparable from human health

and safety concerns. And so that's the basis for my ruling.

Any objection to the continuing objection?

MS. WORDHAM: No objection, Your Honor.

MR. WILKINSON: No, Your Honor.

THE COURT: All right. Please swear the witness.

JOHN LEAHIGH,

called as a witness on behalf of the Defendants, having been

first duly sworn, testified as follows:

THE CLERK: Please state your full name for the

record and spell your last name.

THE WITNESS: John Leahigh, last name is spelled

L-E-A-H-I-G-H.

THE COURT: You may proceed, Ms. Wordham.
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DIRECT EXAMINATION

BY MS. WORDHAM:

Q. Good morning, Mr. Leahigh. Would you please provide the

Court with your educational background.

A. Yes. I have a bachelors degree in civil engineering from

the University of New Mexico. Also have a masters degree in

civil engineering with emphasis in water resource management

from California State University at Sacramento.

Q. Where are you currently employed?

A. Currently employed with Department of Water Resources.

State Water Project Operations Planning Branch Chief.

Q. Your title is chief?

A. Yes.

Q. Of the plan --

A. Of the State Water Project Operations Planning Branch.

Q. How long have you been with the Department of Water

Resources?

A. Been with the Department of Water Resources since 1992.

Q. And how long have you held your current position?

A. My current position for two years, although the current

responsibilities I've had since 1999.

Q. Would you please describe your responsibilities?

A. Yes. I lead a team of engineers that are responsible for

the water management decisions for the State Water Project.

This would include forecasting the operations for the State
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Water Project and its -- and the Central Valley Project.

We're responsible for recommending the water delivery

allocations for the State Water Project to the director of the

Department of Water Resources. We are responsible for short

term and scheduling of releases from Lake Oroville to the

Feather River. And the export of water in the south Delta at

the SWP export facilities in compliance with all contractual

and regulatory obligations.

Q. So your responsibilities include estimating water

deliveries for the coming water year; is that correct?

A. That's correct.

Q. When estimating water deliveries, what factors do you

consider?

A. Factors we consider is essentially we need estimates for

the supply and the demand in the upcoming year. And we need

to feed those into a model which represents all of the

constraints that exist in the system.

Q. So you have supply, demand and system constraints; is that

correct?

A. That's correct.

Q. Under demand, what components determine demand on an

annual basis?

A. The demand estimates we get directly from our water users.

And this is in terms of volume and also a demand pattern. So

the timing of that demand is very important.
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Q. What component do you consider when -- for determining

supply on an annual basis?

A. For supply, it's really broken down to two aspects. Two

components. One is the stored water available to the project,

carried over from the previous year. So this would be storage

in Lake Oroville, the state share of San Luis Reservoir. This

can be reliably projected from one year to the next, going

into the next year.

The other component would be the unstored flow or

natural flows that would enter the system as a result of

precipitation in the next year. And this is highly variable.

So the estimates must be taken -- must be in terms of

probabilities, in terms of what the observed hydrology has

been in past years.

Q. Is there a way that you characterize your estimate for

forecasted runoff?

A. Yes. As far as the estimate, as far as the official water

supply allocations that we make to our contractors, that is

based on what is called a 90 percent exceedance probability.

Essentially that's where taking a look at the past

record hydrology, 90 percent of the years would have exceeded

that assumption of hydrology. So it is a very conservative

assumption for hydrology going into the next year. A very dry

year type.

Q. So 90 percent exceedance would be considered a dry year;
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is that correct?

A. That's correct.

Q. Do you ever estimate future runoffs based on any other

exceedance level?

A. Yes. Typically we also look at a 50 percent exceedance

level, where half the historical record is drier and half

wetter. So this represents an average condition for hydrology

for the coming year. And that's kind of supplemental

information for planning purposes.

Q. But for purposes of your official allocation, you use the

90 percent exceedance; is that correct?

A. That's correct.

Q. Do you ever use an above normal or a wet year for

projecting water deliveries?

A. Occasionally we will take a look at a wetter scenario,

say, a 25 percent exceedance where only 25 percent of the

historical record is wetter. There's less value to us in

looking at those wetter cases. Typically, at the 50 percent

hydrology we're able to meet most of the delivery requests for

contractors. So the assumption is anything wetter than that,

we're able to meet those commitments.

Q. You would never use an above average or a wet year for

projecting official delivery allocations; is that correct?

A. Not for the official delivery allocation, no.

Q. In addition to demand and supply, you also mentioned
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system constraints; correct?

A. That's correct.

Q. What are the system constraints that are factored in to

your delivery estimates?

A. Well, the system constraints would include all physical

and regulatory constraints on both the storage and conveyance

in the system. So, for example, as far as Lake Oroville is

concerned, physically we could store 3.5 million acre feet in

storage. However, in the wintertime, we're restricted to 80

percent of that storage due to regulatory requirements for

flood control purposes.

We have other constraints downstream, for example,

minimum flow requirements on the Feather River for fishery --

THE COURT: Let me interrupt, if I could, for a

second.

THE WITNESS: Yes.

THE COURT: Just so that we have it. Is this every

winter that the flood control limit is 80 percent of capacity?

THE WITNESS: That's correct. And that's a

requirement from the United States Army Corps of Engineers.

THE COURT: And so approximately 280,000 acre feet

are not in the reservoir year in and year out for flood

control purposes. It's release -- the water is released out

of the reservoir?

THE WITNESS: If we encroach into that required top
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20 percent that's reserved for flood control, we must release

that water downstream and maintain vacant space in the event

that there's a large storm event to capture the runoff.

THE COURT: And that's year round. So that

is -- that's an operative level, that's the maximum capacity

for Lake Oroville.

THE WITNESS: That makes a regulatory limit on the

amount of storage that we can hold in the wintertime.

THE COURT: Winter.

THE WITNESS: Winter, right.

THE COURT: All right. Thank you. You may proceed.

BY MS. WORDHAM:

Q. You've just finished describing the storage capacity. Are

there any other elements that -- any other system constraints

that are factored in to your delivery estimates?

A. Yes. I think I talked about the minimum instream

requirements to the Feather River. There are also a number of

constraints related to managing the Delta. And that includes

flow requirements. Delta outflow requirements. Salinity

management. Number of salinity requirements. And there are

also export limitations for fishery benefits as well.

Q. Are these objectives that you just described, are they the

objectives that are outlined in State Water Resources Control

Board Decision 1641?

A. Yes. All those Delta requirements are outlined in that
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document.

Q. Are you responsible for estimating --

THE COURT: Let me ask one question before you

continue.

MS. WORDHAM: Certainly, Your Honor.

THE COURT: Does the operational regime that you

manage take in any consideration of the Central Valley Project

Improvement Act?

MS. WORDHAM: You anticipated my question, Your

Honor.

THE COURT: Do any of those requirements apply to the

state operations?

THE WITNESS: No. Those requirements do not apply to

the State Water Project. That is a Central Valley Project

program.

THE COURT: Thank you.

BY MS. WORDHAM:

Q. Are you responsible for estimating Central Valley Project

water deliveries?

A. It's important to -- yes, we have that capability in our

model. We have all of their constraints built within our

model as well. So we have the capability of estimating their

delivery capabilities. And we get input from the CVP on their

operations.

Q. But you're not responsible for estimating their
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deliveries, you just have the capability?

A. That's correct.

MS. WORDHAM: Your Honor --

THE COURT: I'm going to ask a question. Do you

operate the SWP under a cooperative regime, if you will, the

OCAP, for coordinated operations or you operate independently?

THE WITNESS: No, we -- the two operations are very

much intertwined. As far as the Bay-Delta requirements that

we just described, both projects are responsible for meeting

those. And there's a sharing formula for that that is part of

our coordinated operations agreement or COA, which is an

important component into determining the delivery capabilities

of both projects.

THE COURT: Thank you. You may continue.

MS. WORDHAM: At this time, Your Honor, I would like

to move that Mr. Leahigh be accepted as an expert on the State

Water Project and, where it coordinates with the Central

Valley Project, on the Central Valley Project as well, of the

regulatory and hydrological conditions of the project

operations as they relate to water exports and delivery.

THE COURT: Is there any objection?

MS. JAISWAL: No objections, Your Honor.

THE COURT: All right. The Court accepts the tender

of Mr. Leahigh as an expert by background, experience,

education and training on the subjects of the coordinated
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operations of the State Water Project and the Central Valley

Project, including compliance with all regulatory

requirements, hydrologic management and water supply delivery

concerns. You may continue.

BY MS. WORDHAM:

Q. Mr. Leahigh, you've just outlined the factors that you

look at in estimating water deliveries. What do you do with

these factors?

A. Well, the estimates of supply and demand are input into a

simulation model that we have, which has all of the

constraints, both physical and regulatory built in to it. We

use this as a tool to estimate what the maximum deliveries

that would be -- that we'd be capable of delivering, given all

the constraints in the system.

THE COURT: Is this annual?

THE WITNESS: Yes. This is annual. And we actually

update these estimates as we step through the year.

THE COURT: And when does the water year start for

the state?

THE WITNESS: Well, the contract -- the delivery year

is the calendar year.

THE COURT: Is there any different time period for op

erations?

THE WITNESS: Well, the water year is from October

through September.
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THE COURT: October 1st through September 30th. So

it's the same as for the CVP?

THE WITNESS: The water year is the same. The CVP's

contractual delivery year is slightly different, it is March

through February.

THE COURT: Thank you.

BY MS. WORDHAM:

Q. The model you refer to, does that model have a name?

A. Yes, it's the Delta Coordinated Operations model or DCO

for short.

Q. And this is the same model that you have used for

estimating water cost associated with implementing the US Fish

& Wildlife remedy proposal that was submitted in this matter?

A. That's correct.

Q. Is it the same model that you used for estimating the

water cost associated with all of the remedy proposals

submitted in this matter?

A. Yes.

THE COURT: And how long has that model been in

operation?

THE WITNESS: We've used that model for estimating

deliveries since about 1995, '96.

THE COURT: Thank you. You may continue.

BY MS. WORDHAM:

Q. Mr. Leahigh, you've just testified that the water year is
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from October through September; is that correct?

A. That's correct.

Q. So we are currently in the 2007 water year; would that be

correct?

A. That is correct.

Q. How would you characterize the current water year?

A. Officially, the water year type for the Sacramento basin

is dry. For the San Joaquin basin, it's actually critically

dry this year. And as you move south, it's -- it's very dry.

In fact, Los Angeles is -- this is the driest year on record

for Los Angeles in 130 years of record.

Q. Mr. Leahigh, you have projected water costs associated

with the various remedy proposals submitted in this

proceeding; is that correct?

A. I'm sorry? Would you repeat the question?

Q. You've projected water costs associated with each of the

remedy proposals submitted in this proceeding?

A. Yes.

MS. WORDHAM: Your Honor, at this time, I'd like to

mark the declarations of Mr. John Leahigh submitted in this

matter. These will be DWR next in order.

THE COURT: What is the next exhibit?

MS. WORDHAM: I, I believe.

THE CLERK: I.

THE COURT: It will be DWR I for identification.
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(Defendant's Exhibit DWR I was marked for

identification.)

MS. WORDHAM: And that will be the declaration of

John Leahigh filed on July 9th, 2007, document No. 398.

THE COURT: Any objection to its admission?

MS. JAISWAL: No, Your Honor.

THE COURT: Subject to my earlier ruling. Thank you.

All right. Subject to my earlier ruling on the

evidentiary objections, DWR I is received in evidence.

(Defendant's Exhibit DWR I was received.)

MS. WORDHAM: And then the supplemental declaration

of John Leahigh filed on August 3rd, 2007, document No. 428.

THE COURT: This will be DWR J.

(Defendant's Exhibit DWR J was marked for

identification.)

THE COURT: And I will receive DWR J subject to the

plaintiffs' objections and my ruling on those objections.

(Defendant's Exhibit DWR J was received.)

MS. WORDHAM: If I may approach the witness, Your

Honor?

THE COURT: You may.

BY MS. WORDHAM:

Q. Mr. Leahigh, do you recognize the two documents I've just

handed you?

A. Yes.
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Q. And could you please describe them?

A. Well, the first one is my original declaration dated July

9th. And the second is my supplemental declaration dated

August 3rd.

Q. And if you will look at the exhibits to your August 3rd

declaration, there are numerous exhibits; are there not?

A. Yes.

Q. Do you recognize all of these exhibits?

A. Yes, I do.

Q. There are several tables in this -- in your exhibits. Do

you know who prepared these tables?

A. Yes, my staff under my direction.

Q. There's also a map that is your Exhibit E. Do you know

how this map was prepared?

A. Yes. By my staff under my direction.

Q. And lastly, Exhibits A and B, would you please describe

these exhibits.

A. Exhibits A and B define the water year type. Exhibit A is

definition for water year type for the Sacramento Valley basin

and Exhibit B is definition for water year type for the San

Joaquin River basin.

Q. Where did these exhibits come from?

A. They come from -- originally from water quality control

plan, which was incorporated into decision 1641.

MS. WORDHAM: At this time, Your Honor, I'd like to
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move Exhibits -- DWR Exhibits I and J into evidence.

THE COURT: I've already received them in evidence

subject to the plaintiffs' objections. They're in.

MS. WORDHAM: Thank you, Your Honor.

Q. Mr. Leahigh, if you would turn to Exhibits C and F of your

August 3 declaration, which is DWR Exhibit J.

A. Okay.

Q. I think you have just testified that you prepared -- or

your staff prepared these tables under your direction; is that

correct?

A. That's correct.

Q. At this time, just for ease of reference, Your Honor, I

would like to mark Exhibit C to Mr. Leahigh's August 3

declaration as DWR next in order K.

(Defendant's Exhibit DWR K was marked for

identification.)

THE COURT: All right. DWR K is what? A table?

MS. WORDHAM: And Exhibit F --

THE COURT: Let me describe K. It is a water cost

analysis. And it appears to be demonstrative or illustrative.

Any objection to the admission of DWR K?

MS. JAISWAL: No, Your Honor. Just based on our

earlier objections and your ruling.

THE COURT: Thank you. Subject to my rulings on

plaintiffs' earlier objections, DWR K is received in evidence.
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(Defendant's Exhibit DWR K was received.)

MS. WORDHAM: And similarly, I would like to

move -- I would like to mark as DWR's next in order, L,

Exhibit F to Mr. Leahigh's August declaration.

(Defendant's Exhibit DWR L was marked for

identification.)

THE COURT: Any objection to L?

MS. JAISWAL: The continuing --

THE COURT: The same? All right. We will receive

DWR L subject to my ruling on plaintiffs' objections. It's in

evidence.

(Defendant's Exhibit DWR L was received.)

MS. WORDHAM: And just to get all of these tables in

at once.

THE COURT: It is also a water cost analysis, Exhibit

L.

MS. WORDHAM: Yes. For clarification, DWR Exhibit K

is a comparison of the plaintiffs' remedy proposal as

submitted on July 9th, 2007 with the US Fish & Wildlife

Service Action Matrix also submitted to this Court on July 9,

2007.

Exhibit C -- I mean Exhibit F, I apologize, which is

DWR Exhibit L is a comparison of the US Fish & Wildlife Action

Matrix with the US Fish & Wildlife Action Matrix as modified

by the Department of Water Resources.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Leahigh - D

1442

Next I would like to mark as Exhibit DWR M a table

which may need some foundation.

(Defendant's Exhibit DWR M was marked for

identification.)

THE COURT: So you're going to lay a foundation for

this?

MS. WORDHAM: Yes, Your Honor.

THE COURT: You may proceed.

MS. JAISWAL: Your Honor, we haven't received a copy.

Thank you.

MS. WORDHAM: For identification, what has just been

marked as DWR Exhibit M is another water cost analysis. And

this is a comparison of the water cost associated with the

plaintiffs' remedy proposal submitted, this says, on July

23rd. I believe that -- and I think that's correct. I think

I had previously represented that the plaintiffs' proposal had

been submitted on July 9th, so I stand corrected. So this --

THE COURT: You intended to say the 23rd.

MS. WORDHAM: I did, Your Honor.

THE COURT: All right. So that would be for DWR I.

MS. WORDHAM: That is correct, Your Honor. K. K.

THE COURT: Thank you.

MS. WORDHAM: So this compares the plaintiffs'

proposal as submitted on July 23rd with their proposal as

submitted on August 13th. If I may approach.
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THE COURT: You may.

BY MS. WORDHAM:

Q. Mr. Leahigh, I've just handed you what has been marked as

DWR Exhibits K, L and M. Do you recognize these documents?

A. Yes.

Q. Would you please briefly describe them?

A. Yes. The Exhibit that's marked DWR K is the water cost

analysis which compares the plaintiffs' original remedy

proposal with US Fish & Wildlife Service Action Matrix.

Exhibit L, DWR L is the water cost analysis comparing

US Fish & Wildlife Service Action Matrix to that same matrix

as modified by DWR. And both of those two exhibits were

exhibits to my supplementary declaration.

The document, DWR M, is a water cost analysis

comparing the plaintiffs' proposal, original proposal as of

July 23rd with the revised plaintiffs' proposal dated August

13th.

Q. Mr. Leahigh, you testified that Exhibit C and F were

prepared by your staff under your direction; is that correct?

A. That's correct.

MS. WORDHAM: At this time, Your Honor, I'd like to

move Exhibits -- DWR Exhibits K and L into evidence.

THE COURT: I believe we've received K into evidence.

We've also received L into evidence. And so all that is left

is M.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Leahigh - D

1444

MS. WORDHAM: Thank you, Your Honor.

Q. Mr. Leahigh, turning to DWR Exhibit M, did you prepare

this table?

A. It was prepared by my staff under my direction.

Q. Using the same criteria as Exhibit C and F, which would be

DWR's K & L?

A. Yes. Using the same model. Same methodology.

MS. WORDHAM: At this time, Your Honor, I would like

to move DWR Exhibit M into evidence.

THE COURT: And I will admit it subject to the

plaintiffs' objections and my ruling on those objections.

MS. WORDHAM: Thank you, Your Honor.

THE COURT: M is received in evidence.

(Defendant's Exhibit DWR M was received.)

BY MS. WORDHAM:

Q. Mr. Leahigh, would you please just generally describe what

is contained in these exhibits? In these tables.

A. Yes. I mean, generally it -- it is a comparison of the

various remedy proposals. And it is broken down by action.

And what we attempted to do here was -- a lot of the actions

are similar between remedy proposals. So we attempted to

show -- to line up the appropriate action numbers for one

proposal and the corresponding action that takes place in the

alternative proposal.

Q. And you have broken it down by the different actions that
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each proposal includes; is that correct?

A. Yes. For example, US Fish & Wildlife Service matrix is

broken down into each of its five actions and the plaintiffs'

proposals are broken down into actions one through ten.

Q. Thank you. Looking at the --

THE COURT: Let me ask one question. I withdraw my

question. I see that you have addressed number ten here. You

may continue.

MS. WORDHAM: Thank you.

Q. Looking at DWR Exhibit M, looking at the plaintiffs'

revised proposal, would you please describe the costs that are

associated with plaintiffs' action numbers one through three?

A. Well, there's no cost associated with those three. Those

were -- those actions had to do with changes in monitoring.

Q. So those do not affect exports?

A. Those do not affect exports.

Q. Looking at plaintiffs' action in its revised proposal,

action number four. Would you please describe the water costs

associated with plaintiffs' action four?

A. Well, in all these proposals, we have a range given for

potential impacts. And that was looking at each proposal

under the average year scenario that was described earlier and

the dry year scenario described earlier.

So for this particular action four, there are two

components to their action four. One is a shorter duration,
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ten-day export reduction. The other is a -- and this -- well,

it's an objective for Old and Middle River flow.

And the way to meet that objective is with an export

reduction is the assumption here. The cost associated with

that particular action averaged, in an average year, estimated

cost is a total of 800,000 acre feet. And in a dry year,

400,000 acre feet.

Q. Let's walk you through this a little more, in a little

more detail, if you don't mind. And let me preface this, lay

a little bit of a foundation.

You are familiar with the plaintiffs' revised

proposal that was submitted on August 13th, 2007; is that

correct?

A. Yes.

Q. And you are familiar with the flow recommendations they

have included in their proposal; is that correct?

A. Yes.

Q. So for the first part of the plaintiffs' action four, the

December 25 through January 3 period, as I read your flow

objectives column, the plaintiffs' proposal would require that

Old and Middle Rivers -- and I'm -- am I correct in assuming

that "OMR" stands for Old and Middle Rivers?

A. That's correct.

Q. The objective would be to maintain flows in Old and Middle

Rivers at zero cubic feet per second; is that correct?
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A. Correct. Essentially achieving non-negative flows in Old

and Middle River.

THE COURT: For ten days?

THE WITNESS: Yes. For ten days. The assumption

here, that action could be triggered at any time during that

period in the pre-spawning period. The assumption that we

make here was that it was triggered at the -- the first day

that would be possible to trigger it, which would be December

25th. And so it's triggered for ten days following December

25th.

THE COURT: What was the reason for choosing December

25th as opposed to December 1st?

THE WITNESS: I believe the plaintiffs' proposal

identifies December 25th as the first possible date to trigger

this action.

THE COURT: And that's the reason it was selected?

THE WITNESS: That was the reason it was selected.

THE COURT: Thank you. And this action lasts until

when?

THE WITNESS: It lasts until -- the duration is ten

days, so the ending date was January 3rd. And there are two

components to that action four. There's that short ten-day

period of achieving non-negative flows, but then for the

remainder of that pre-spawning period, the objective

is -- well, the original proposal is a negative 3500 cfs.
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THE COURT: Well, the pre-spawning period ends when?

THE WITNESS: What we assumed is that it would end

February 20th. That is -- it will vary from year to year when

the spawning start -- begins to occur. But February 20th was

the date which our biologist provided us, as far as an average

spawning date.

THE COURT: But in operation, the plan would go

through the actual or through the average date? Spawning?

THE WITNESS: The proposal talks about this action

continuing until the onset of spawning. And we had to make

some assumption as to when that date of --

THE COURT: Yes. But in operation, would you run the

program to this pre-determined date or to the actual date?

THE WITNESS: Oh, we would operate to it until the

actual date of spawning.

THE COURT: Which could be different?

THE WITNESS: Which could be different than February

20th.

THE COURT: Thank you. And that's what your

calculation is based on.

THE WITNESS: Yes.

THE COURT: Actual date of spawning.

THE WITNESS: Well, no, our calculation is based

on -- since we don't know what that date will be next year, we

used the average date that has occurred in the past, which is
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February 20th.

THE COURT: Thank you.

BY MS. WORDHAM:

Q. Mr. Leahigh, returning your attention to the

plaintiffs' -- the first part of plaintiffs' action four,

which the flow objective is zero or greater -- zero net

negative flows on Old and Middle Rivers. In a dry year, what

would be the export reductions associated with the first part

of plaintiffs' action four?

A. 140,000 acre feet.

Q. And in an average year?

A. 200,000 acre feet.

Q. Now, turning to the second half of plaintiffs' action

four, you have two flow objectives identified here; correct?

A. Yes.

Q. And why do you have two flow objectives identified?

A. Well, there were two different flow objectives identified

in the plaintiffs' revised proposal.

Q. The plaintiffs' revised proposal provides a range of

between negative 2,750 cubic feet per second and negative

4,250 cubic feet per second; is that correct?

A. That's correct.

Q. Of these -- of this range, which would you characterize as

the more water costly flow objective?

A. Well, the more water costly would be the one that is least
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negative, which is the negative 2750 cfs.

Q. In a dry year, what would be the water cost associated

with plaintiffs' action -- the second part of plaintiffs'

action four if the projects were required to operate at

negative 2,750 cfs on Old and Middle Rivers?

A. 340,000 acre feet.

Q. Same question for an average year.

A. 680,000 acre feet.

Q. Those costs would be less if they were able to operate at

the higher end of that range; is that correct?

A. That's correct.

Q. And those are the 180,000 acre feet and 530,000 acre feet

respectively; correct?

A. Correct.

Q. In plaintiffs' action five, they also have a range of flow

objectives; correct?

A. That's correct.

Q. If the projects were required to operate to the more water

costly flow objective, which I understand from your previous

testimony would be the negative 750 cubic feet per second,

what would be the water cost associated with plaintiffs'

action five in a dry year?

A. Estimate is 350,000 acre feet.

Q. And in a wet year -- in an average year?

A. 920,000 acre feet.
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Q. Plaintiffs' action seven has the same flow

objective -- range for flow objectives; correct?

A. Correct.

Q. In plaintiffs' action seven, what would be the water cost

associated with complying with plaintiffs' action seven if the

projects were required to operate at the more water costly

flow objective?

A. 150,000 acre feet dry year.

Q. And in an average year?

A. 800,000 acre feet.

Q. For plaintiffs' actions eight and nine, what are the water

costs associated with those actions?

A. We didn't have any cost associated with those two actions.

They dealt with barrier configuration.

Q. So no water costs?

A. No water costs were estimated for those.

THE COURT: And the response to those two actions was

positive or negative, as far as the change of the barriers?

THE WITNESS: Well, the not installing the Head of

Old River Barrier would have -- would have a tendency to make

the flow at Old and Middle River less negative, would allow

more of the San Joaquin flow to come down Old and Middle

Rivers.

THE COURT: And are you generally in agreement or

disagreement with that proposal?
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THE WITNESS: We have a similar -- we have the same

recommendation in the Fish & Wildlife Service action matrix.

THE COURT: So that would be agreement?

THE WITNESS: Yes. I'm not sure all the details, but

I believe that in general we are in agreement on that.

THE COURT: All right. And how about number nine?

THE WITNESS: I'm sorry. That was number nine.

THE COURT: That was number nine. All right. How

about number eight? I think those are the gates.

THE WITNESS: Correct. That would be no ag barrier

operation. And there -- there is very similar proposal in the

Fish & Wildlife Service Action Matrix.

THE COURT: So there's general agreement on number

eight?

THE WITNESS: I'd say there's general agreement. I'm

not sure about all the details, but general agreement.

THE COURT: All right. Thank you.

BY MS. WORDHAM:

Q. And turning last to plaintiffs' action ten. You

testified -- or you stated in your declaration, as I recall,

that your cost estimate for action ten was based on an

assumption that action ten would be met through a combination

of export reductions and upstream storage releases; correct?

A. That is correct.

Q. With that understanding, what would be the water cost
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associated with the projects having to comply with action ten

in a dry year?

A. We're still talking about the revised proposal?

Q. Yes.

A. Actually either proposal, it doesn't matter. The dry

year -- there's a -- in our analysis, we assume 350,000 acre

feet of export reduction, but it would also require 310,000

acre feet of additional releases from upstream.

Q. Would all of that upstream storage come from State Water

Project facilities?

A. No. That would -- the assumption that we made is this

would fall under the coordinated operation agreement and

therefore about two-thirds of it would come from the federal

reservoirs, most likely Shasta and a third of it coming from

Lake Oroville.

Q. So just looking at export reductions again, for action ten

in an average year, if the projects attempted to comply with

the plaintiffs' action ten relying on your allocation between

export reductions and upstream water storage releases, what

would be the water cost to the projects?

A. In an average year, we had estimated 490,000 acre feet

export reduction in a small amount of additional releases from

upstream.

Q. You testified in your declaration that there isn't a

direct correlation or -- between export reductions and
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delivery reductions; correct?

A. That's correct.

Q. So in this table immediately below the -- the

summary -- or the detailed analysis of the cost, water cost

associated with plaintiffs' revised proposal for August 13,

2007. Where you have summarized delivery reductions, the

total acre feet, thousands of acre feet that you have there

are not going to be the total of the costs in the table above;

is that correct?

A. That's correct.

Q. What's the difference between export reductions and

delivery reductions?

A. Well, the export reductions would be the immediate impact.

Now, how that translates to an overall annual delivery impact

will vary on a number of things. In -- for example, in a

drier year, there could be an immediate export reduction that

could be made up later. So in that case it wouldn't

necessarily be according to delivery reduction.

But also, on the flip side, you could have -- in a

winter type year, average year, you could have an export

reduction that occurs at a very critical time, which in the

demand pattern, when demands are peaking, that could actually

result in much larger annual delivery impacts. It's rather

complicated, but they're not going to match up necessarily.

Q. For purposes of this water cost analysis, how did you
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estimate delivery reductions?

A. We -- as I said earlier, we inputted all of these -- well,

we input all these export reductions into the DCO model that

also has all the constraints of the system. We had our

estimates of demand and the demand pattern and we had all of

our estimates on hydrology. And the model allows us to

simulate the operations and allows us to come up with a bottom

line delivery for the entire year.

Q. So if the projects were required to comply with the

plaintiffs' revised proposal submitted on August 13th, what

did you determine would be the annual export

reduction -- annual delivery reductions in a dry year

operating under their less water costly proposal? Or range of

flow objectives.

A. In a dry year, we -- we calculated 1.11 million acre feet.

Q. And in an average year?

A. 2.56 million acre feet.

Q. So what percent of -- percentage reduction in deliveries

does the 1.117 million acre feet represent?

A. It represents a 35 percent reduction from our baseline

delivery.

Q. And what percentage reduction does the 2.557 million acre

feet represent?

A. 43 percent reduction from our baseline delivery.

Q. If the projects were required to operate to the most water
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costly flow requirements of the plaintiffs' revised proposal,

what would be the annual delivery reductions in a dry year?

A. 1.62 million acre feet.

Q. And what percentage of the delivery reductions does that

represent?

A. 50 percent reduction in baseline delivery.

Q. And in an average year, what would be the acre foot

reduction?

A. 3.57 million acre feet.

Q. And what percentage in delivery reductions does that

represent?

A. 60 percent.

MS. WORDHAM: Thank you. At this time, Your Honor,

rather than walking the witness through each of the tables for

each of the proposals, I would like to mark as DWR Exhibit M,

I believe --

THE COURT: N as in Nancy.

MS. WORDHAM: N.

(Defendant's Exhibit DWR N was marked for

identification.)

THE COURT: After that's marked, we're going to take

a ten-minute recess because we're going to go until 12:30

today because I have a short proceeding at 1:15. So our noon

break is going to be 12:30 to 1:15.

MS. WORDHAM: Yes, Your Honor.
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THE COURT: You know what? We've got a 10:30

proceeding as well. Okay. We're going to go until 10:30.

MS. WORDHAM: For purposes of identification, this is

a table entitled Estimated Total 2008 State Water Project and

Central Valley Project Delivery Reductions Associated with

Interim Remedy Proposals.

MS. JAISWAL: Plaintiffs have not received it.

THE COURT: Beg your pardon?

MS. JAISWAL: I have not received the exhibit.

THE COURT: You now have?

MS. JAISWAL: Yes, Your Honor.

MS. WORDHAM: May I approach?

THE COURT: Yes.

BY MS. WORDHAM:

Q. Mr. Leahigh, do you recognize this table that I have now

handed you?

A. Yes.

Q. Marked as DWR Exhibit N.

A. Yes.

Q. Does this table accurately summarize the water cost you

had estimated for each of the remedy proposals that have been

submitted in this proceeding?

A. Yes, I believe so.

MS. WORDHAM: At this time, Your Honor, I'd like to

move DWR Exhibit N into evidence.
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THE COURT: Any objection?

MS. JAISWAL: Continuing objection, Your Honor.

THE COURT: All right. Exhibit N is received in

evidence. It appears simply to be a summary of the

compilation of the cumulative totals of the underlying

Exhibits I through M, therefore it's subject to the same

ruling on the plaintiffs' objections.

(Defendant's Exhibit DWR N was received.)

MS. WORDHAM: Your Honor, did you wish to take a

break at this time?

THE COURT: No. We have a proceeding at 10:30, so

we're going to go until 10:30 and the court reporter is going

to take a break then.

MS. WORDHAM: Thank you.

Q. Mr. Leahigh, if you will look at the left-hand column of

this table. What is the caption across the top?

A. "Proposals."

Q. And underneath that, does it list the various proposals

that have been submitted in this matter?

A. Yes, it does.

Q. And then the columns next to that, please describe them.

A. Yes. There's two columns, one that takes a look at the

average year cost and the dry year cost. And it breaks it

down in terms of the cost in acre feet, delivery reductions in

acre feet and the percent that that represents from baseline
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operations for both average and dry years.

Q. You have mentioned baseline operations a couple of times

now. Could you please define what you mean by "baseline

operations"?

A. Yes. Baseline operations, as I'm using it here, would be

the delivery capabilities of both projects absent the

implementation of any of the proposals. So in an average

year, that's a combined of 5.9 million acre feet, I believe;

and in a dry year, it's 3.2 million acre feet.

Q. Under the proposals, the first proposal is the US Fish &

Wildlife Service Action Matrix or USFWS Action Matrix;

correct?

A. Correct.

Q. And you have -- are you familiar with the US Fish &

Wildlife Service Action Matrix?

A. Yes.

Q. Beneath the title "USFWS Action Matrix" are the words

"upper range" and "lower range." Would you briefly explain

what those refer to?

A. Yes. As part of the US Fish & Wildlife Service proposal,

a couple of the actions, specifically three and four, although

the process is very specific, it allows for a range of

protective objectives at Old and Middle River. And so we --

in order to come up with the potential delivery impacts, we

analyzed the proposal at both the upper range and the lower
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range of those Old and Middle River objectives.

Q. So would it be fair to say that the upper range represents

the more restrictive flow objectives and therefore the more

cost -- water costly proposal?

A. Yes.

Q. And does the same hold true for the Fish & Wildlife

Service action matrix as revised by the Department of Water

Resources?

A. That's correct.

Q. And is this the same type of range that the plaintiffs

included in their revised remedy proposal?

A. Well, the plaintiffs provided a range in their revised

proposal. It's -- and so we analyzed it using each of the

objectives indicated in that revised proposal.

Q. If the projects were required to implement the US Fish &

Wildlife Service action matrix using the most restrictive flow

objectives on Old and Middle Rivers, what would be the total

impacts to the Central Valley Project and State Water Project?

A. I'm sorry, this is for the US Fish & Wildlife Service

proposal?

Q. Yes.

A. That's --

Q. In an average year.

A. 2.17 million acre feet.

Q. And what percentage loss of delivery, water delivery does
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that represent?

A. 37 percent.

Q. And in the lower -- if they were required to implement the

US Fish & Wildlife Service action matrix using the less

restrictive flow objectives, what would be the total impacts

in an average year?

A. 820,000 acre feet.

Q. And what would be the percentage of loss --

A. 14 percent.

Q. -- in water deliveries?

Under the US Fish & Wildlife Service action matrix as

modified by the Department of Water Resources, what would be

the total impacts to the State Water Project and Central

Valley Project if they were required to operate under the most

restrictive flow objectives?

A. In a dry year, 814,000 acre feet. Or 25 percent

reduction.

Q. Actually I'm referring now to the --

A. Oh, I'm sorry. You moved to the DWR's modification?

Q. Yes.

A. I'm sorry. Under DWR's modification to the Fish &

Wildlife Service action matrix, under an average year,

the -- in the most restrictive range, the cost would be 1.41

million acre feet.

Q. And in the lower range?
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A. 476,000 acre feet.

Q. Now, in a dry year, the water delivery costs appear to be

less; is that correct?

A. That's correct.

Q. And why would that be?

A. That's because the baseline deliveries are substantially

less. And that's due to hydrology, just the water supply not

being there, not being available.

Q. You have also estimated a water cost associated with the

proposal of the State Water Contractors tier one; is that

correct?

A. Yes.

Q. And you --

THE COURT: If you don't mind.

MS. WORDHAM: Beg your pardon?

THE COURT: Let me go back to these two answers that

you gave. If you have, under the DWR revised proposal, I'm

looking at the middle of Exhibit N and I don't find the figure

that you mentioned. Is it on this exhibit? Or are you giving

me that from some other source?

THE WITNESS: As far as the impacts --

THE COURT: Yes.

THE WITNESS: -- associated --

THE COURT: With the 1,400,000 dollar -- I'm sorry, 4

00,000 acre foot reduction.
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THE WITNESS: Correct. That's on the exhibit. Under

"upper range" under "average year."

THE COURT: I see. It just doesn't say "average

year."

THE WITNESS: "Average year" at the top of the

column.

THE COURT: There. I see. All right. Thank you.

BY MS. WORDHAM:

Q. Mr. Leahigh -- I apologize. May I continue?

THE COURT: Yes, you may.

BY MS. WORDHAM:

Q. Mr. Leahigh, these totals that are listed in this table

are taken from your Exhibits F and C, which have been marked

as DWR Exhibits L and K; is that correct?

A. That's correct.

Q. With the exception of the estimate for the State Water

Contractors proposal?

A. Yeah. Actually with the exception of the revised

plaintiffs' proposal and the tier one, Hanson tier one

proposal.

Q. And the plaintiffs' revised proposal -- numbers for the

plaintiffs' revised proposal come from DWR Exhibit M, the

table that you authenticated earlier; is that correct?

A. That's correct.

Q. Going back to the Hanson tier one proposal. It states
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here that you estimated that with Q west. Can you briefly

describe what that means?

A. Yes. The tier one proposal essentially calls for

non-negative flows on the lower San Joaquin River just before

the confluence with the Sacramento River. And actually there

is a parameter of Q west as an equation, a thresh equation

that's been developed in order to essentially estimate that

exact same thing.

So that equation takes into account inflows into the

Delta, export rates and consumptive use in that -- in that

part of the Delta and gives us an estimate for that flow, net

flow on the lower San Joaquin River.

Q. In estimating the water delivery impacts from the Hanson

tier one proposal, did you use the Delta coordinated

operations model?

A. Yes, we did.

Q. What would be the total impacts to the Central Valley

Project and State Water Project in an average year if the

projects were required to implement the state water contract

tier one proposal?

A. The estimate is 316,000 acre feet.

Q. And what percentage reduction in delivery, water

deliveries does that represent in an average year?

A. Five percent.

Q. You testified that these percentages of reduction in water
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deliveries is from a baseline; correct?

A. Correct.

Q. And in an average year, the baseline would be 5.9 million

acre feet; correct?

A. Correct.

Q. So under the plaintiffs' revised proposal, if the projects

were required to operate to the most restrictive flow level,

meaning the most water costly flow level, of the 5.9 million

acre feet baseline, how much would the projects be able to

deliver?

A. Well, the difference between the 5.9 and 3.6. So 2.3.

Q. And in a dry year, if the projects were required to

operate to the most restrictive of the plaintiffs' flow

requirements in their revised proposal, from baseline of 3.2

million acre feet, how much would the projects -- how much

water would the projects be able to deliver?

A. 1.6.

Q. Thank you. Mr. Leahigh, are you familiar with the

Environmental Water Account?

A. Yes.

Q. Will you briefly describe your understanding of the

Environmental Water Account?

A. Yes. The Environmental Water Account came about as part

of the science the CALFED brought back in 2000 and it's a

program that provides for the purchase of water assets to be
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applied towards primarily export reductions for the protection

of fish. And it's managed by five agencies, Department of

Water Resources, Bureau of Reclamation, US Fish & Wildlife

Service, Department of Fish & Game and NOAA Fisheries.

Q. When you were estimating your water costs associated with

the various remedy proposals submitted in this matter, did you

take into consideration the availability of water under the

Environmental Water Account?

A. No. This -- these costs do not account for any mitigation

that might be possible with the Environmental Water Account.

Q. Why is that?

A. Well, partly because at the time that we first put these

proposals together, the financing for the Environmental Water

Account was shaky at best for next year. I think another

reason is it's not entirely clear how Environmental Water

Account would be applied towards these -- Environmental Water

Account water could be used for both protection of Chinook

salmon as well as delta smelt. It's not entirely clear how

this -- how it would be applied to any possible remedy.

Q. Do you have any idea how much water is generally available

under the Environmental Water Account?

A. Yeah, typically the purchased amounts are between 200 and

250,000 roughly acre feet. In addition, there are

opportunities under flexible operations for possibly another

100,000 acre feet or so.
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Q. In your opinion, if the projects had access to

Environmental Water Account water for the coming water year,

would that significantly reduce the water costs associated

with the various remedy proposals?

A. Well, to a certain extent it could mitigate the costs

of -- it would mitigate, most likely, the costs of these

proposals. Although the magnitude of these costs is, as you

can see, for some of the more extreme costly proposals is --

you know, the full 300,000 would be a mere ten percent of the

total cost of the most expensive proposal here.

Q. Mr. Leahigh, are you familiar with something that is

sometimes referred to as B2 water?

A. Yes.

Q. Can you briefly describe your understanding of B2 water?

A. Well, B2 water does fall under the CVPIA that we -- that

the Court mentioned earlier. It is a federal program that

allows for the use of CVP supply of 800,000 acre feet from

year to year for fishery protection.

Q. Did you take the availability of B2 water into

consideration when estimating your water costs associated with

the various remedy proposals?

A. No. Did not.

Q. And why not?

A. Well, as I said, this is a -- this is a federally run

program. It has quite a complicated accounting system, which
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we do not have the expertise to implement in our model. So we

did not make an attempt to try to analyze how B2 might be

applied to any remedy.

I mean, just in general, we do know that -- the

amount of 800,000 that's available varies from year to year.

Much of that 800,000 is applied to meeting the baseline

standards, which is the D 1641. And I do know that in

general, in dry years, there's typically -- there

typically -- most or all of the 800,000 is used just to meet

those baseline requirements.

So, for example, this year, essentially the entire

800,000 was used to meet the 1641 objectives and there would

be nothing available to meet any remedy proposal.

THE COURT: Did you give any consideration to the

provisions of B2 that refer to ESA and other requirements

under state and federal law as to what applicability, if any,

that would have to this, the issues here?

THE WITNESS: No.

BY MS. WORDHAM:

Q. Mr. Leahigh, are you familiar with the declarations

submitted by Mr. Spreck Rosekrans in this proceeding?

A. Yes.

Q. I think these have been identified as plaintiffs' Exhibits

24 and 25.

Have you looked at Mr. Rosekrans' methodology for
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determining water costs associated with the various remedies?

A. Yes.

Q. Does Mr. Rosekrans' methodology differ from the one that

you used?

A. Yes. Very much so.

Q. Would you please explain how.

A. Well, as we reviewed earlier, we actually took a

projection of next year's operations in order to

determine -- estimate the delivery impacts. So we took into

account such things as the estimate of the delivery demand

patterns, the supply that's available, including carryover

storage in reservoirs and the current regulatory environment

that we're operating to.

Whereas Mr. Rosekrans took a look at historical

operations and tried to apply these proposed -- his -- the

plaintiffs' proposed remedy on to that historical data. So he

actually did not model next year's operations.

And there's a number of -- one of the problems with

that is there's a number of years that he analyzed the demand

patterns to be quite different. The land use patterns

upstream of the Delta, which affects the inflow would be quite

different; the regulatory environment as far as the Bay-Delta

standards would be quite different in most of those years; the

beginning storages in the system that we have a good

prediction of going into next year would be different in every
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single one of those years than the unique set of circumstances

we have this year.

So I believe our estimates would be much more

reliable, as far as estimating the impacts into next year.

Q. Are there any other differences in your assumptions than

Mr. Rosekrans' assumptions in estimating water supply impacts?

A. Yeah. There was another key difference as far as the

assumption on the extent of the plaintiffs' action seven on

how long that action would take place. Mr. Rosekrans assumed

that that action would end June 15th.

In our analysis, we assumed it would end July 15th.

And the reason we assumed July 15th was that this was five

days beyond the average observation of delta smelt in salvage

at the fish facilities. And that is the triggering mechanism

identified in the plaintiffs' proposal for the end of action

seven.

Now, this additional 30 days that we assumed for this

implementation of this objective is critical, that 30-day

period from June 15th to July 15th represents the peak of the

demand, of the water demand on the system on both projects.

So this really created a choke point in our delivery

capability for the project.

Essentially meeting that objective would require us

to minimize our exports during that 30-day period whereby we

would have to meet the entire supply out of San Luis Reservoir
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south of the Delta. There are limitations, physical

limitations on how quickly we can withdraw water from San Luis

Reservoir.

So in many cases we would not be able to meet the

demand that occurred in that critical period.

Q. Mr. Leahigh, do you know why Mr. Rosekrans selected June

15th as their end of action?

A. Well, the triggering --

MS. JAISWAL: Objection.

THE COURT: I'm assuming that you're objecting on the

ground of lack of foundation. And so you may lay the

foundation.

MS. JAISWAL: Yes, Your Honor. And calls for

speculation.

THE COURT: That is subsumed within my ruling.

BY MS. WORDHAM:

Q. Mr. Leahigh, is there any explanation in Mr. Rosekrans'

declaration for why he selected June 15th as the date for

estimating the end of action, of the plaintiffs' action seven,

I believe.

A. Well, June 15th is identified as the end of action seven

or the last detected delta smelt at the fish facilities, with

whichever comes later.

I believe that in Mr. Rosekrans supplemental

declaration, he talks about the justification for June 15th in
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that he refers to Dr. Swanson's declaration that the taking of

actions, taking of actions earlier in the year would influence

how late into the year we would detect delta smelt at the

facilities. So I think that's what he stated as his, if I

understand it correctly, his reasoning for using June 15th.

Q. And if you will look at Plaintiffs' Exhibit 4, which

should be somewhere in front of you there. It is the

declaration of Christina Swanson filed on August 13th.

Document No. 466-2. Do you have that?

THE COURT: Before you go on to this, let me ask a

question. What is your analysis of the time frame that Mr.

Rosekrans establishes there as opposed to the period that you

have utilized for the combined operation response?

THE WITNESS: For action seven? For the end --

THE COURT: For action seven, yes.

THE WITNESS: What we did was we took a look at the

historical salvage in each year, since '93. And what we did

was we used the median of all those last dates of salvage

detected at either facility, which turned out to be July 10th.

The triggering -- the language for the trigger talks about

five days beyond the last detected smelt, so that's why we

used July 15th in our analysis. And there's --

THE COURT: Go ahead.

THE WITNESS: I was going to say, there's -- I mean,

as far as the reasoning given by Mr. Rosekrans, there have
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been a number of years in the past, wet years where we would

have seen Old and Middle River flows at least meeting the

objectives of the plaintiffs earlier in the year, if not more

positive than the objectives proposed by the plaintiffs. But

yet, many of those years, in fact most of those years, we saw

salvage at the facilities into July. So I feel that

our -- our assumption is the correct one.

THE COURT: Thank you. Did you have a question?

MS. WORDHAM: Yes, Your Honor.

Q. Mr. Leahigh, if you would turn to page 31 of Dr. Swanson's

declaration, paragraph 38.

A. Got it.

Q. I'm going to read, beginning line 27.

"Based on particle tracking modeling and statistical

relationships between Old and Middle reverse and take

of adult delta smelt, these conditions" -- and I will

say these are referring to conditions on Old and Middle River

for the plaintiffs' action seven -- I won't make that

representation because I'm afraid I'm going to misrepresent

what all of paragraph 38 says.

MR. WILKINSON: Start over, please.

BY MS. WORDHAM:

Q. I think I'll start over from the beginning of paragraph

38.

"Mr. Leahigh's analysis of water cost for
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implementation of the plaintiffs' recommended interim

protection actions includes the assumption that

salvage of juvenile delta smelt would continue

through mid July." And then cites to Leahigh reply

declaration at paragraph 24.

"He basis this on examination of historical salvage

of delta smelt since 1993, which shows that in half

of those years seasonal salvage of young delta smelt

ended on July 10. However, during that period,

reverse flows on Old and Middle Rivers averaged

negative 3,265 cubic feet per second in June with a

range of negative 8,853 to 8,747 and negative 7,760

cfs in July with a range of negative 897 to negative

10,819 cfs. Based on Particle Tracking Model and

statistical relationships between Old and Middle

reverse and take of adult delta smelt, these

conditions correspond to high rates of entrainment of

fish into the central and south Delta and into CVP

and SWP fish salvage facilities. Under the much

lower reverse flow conditions for Old and Middle

Rivers specified in plaintiffs' action seven and the

preceding months (i.e., plaintiffs action five and

six) it is likely that the movement of young delta

smelt from the Delta channels and sloughs where they

were hatched to downstream rearing areas near the
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confluence and in Suisun Bay and beyond the influence

of the export pumps would have been improved and few

or no fish would remain in the south Delta as late as

July."

Mr. Leahigh, attached as Exhibit D to your August 3,

2007 declaration, which has been marked as DWR Exhibit F is a

table entitled "Analysis of Last Date of Delta Smelt Salvage

by Banks PP and Jones PP." Do you have that document in front

of you?

THE WITNESS: Yes. Yes, that's -- is that DWR

Exhibit J?

Q. DWR Exhibit F. It's a one-page table and it's Exhibit D

to your supplemental declaration.

A. Oh, okay. Yes. I have it.

Q. You have that?

A. Yes.

Q. Mr. Leahigh, looking at year 1996, what type of year was

that?

A. That was a wet year.

Q. And in 1996, how wet was it?

A. 1996?

Q. Well --

A. 1990 -- well --

Q. Perhaps I mean 1998.

A. Yes. 1998 was the last big El Nino year, so it was
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a -- on the wetter side of wet, extremely wet year. In fact,

we were curtailed at the exports for long periods of time in

the spring, for a good deal of the spring. There was flooding

going on in the San Joaquin basin. We actually had some flows

actually coming in to the aqueduct rather than making

deliveries. So we were shut down for most of -- or long

periods during the spring. Old and Middle River flows were,

in fact, positive from the end of February all the way through

the middle of July.

THE COURT: All right. We're going to take the

morning recess at this time. We'll stand in recess until 15

minutes before 11.

MS. JAISWAL: Your Honor, if we could just get some

direction for the Court for the schedule for today. Given

that we are at 10:30.

THE COURT: We're going until 12:30 and we're going

to resume at 1:30 and we'll be going at least until five, I

presume. We're in recess until 10:45.

(Recess.)

THE COURT: We're going back on the record in NRDC

versus Kempthorne. And we're going to continue Mr. Leahigh's

testimony.

Mr. Wordham, you may proceed.

BY MS. WORDHAM:

Q. Mr. Leahigh, before the break we were looking at DWR
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Exhibit F, which I believe is Exhibit D to your August 3, 2007

declaration. Do you have that in front of you?

A. Yes, I do.

Q. And you had just described the water year 1998 as a very

wet year; is that correct?

A. Yes.

Q. And it was so wet, in fact, I believe you testified that

there were positive flows on Old and Middle Rivers from

February through July of that year; is that correct?

A. That's correct.

Q. And it was so wet that there were periods of time when the

projects were not even pumping; is that correct?

A. Yes. As far as State Water Project, there were long

periods of time we were not pumping.

Q. In 1998, what was the last date of salvage taken by either

the State Water Project or the Central Valley Project?

A. July 10th.

Q. Going back to paragraph 38 of Dr. Swanson's August 13,

2007 declaration. In your opinion, given the conditions that

existed in 1998 and the last date of salvage for 1998, in your

opinion is it possible that fish may -- smelt may be salvaged

at the Jones or Banks Pumping Plants after June 15th --

MS. JAISWAL: Objection.

MS. WORDHAM: If I may finish the question.

MS. JAISWAL: I'm sorry. I thought you were done.
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BY MS. WORDHAM:

Q. -- even if plaintiffs' actions five, six and seven were

implemented?

A. That's what the historical data seems to indicate, yes.

Q. Thank you. We have been talking about Dr. Swanson's

August 13 declaration. You are familiar with this

declaration?

A. Yes.

Q. Are you familiar with the plaintiffs' proposed action ten

of their remedy proposal?

A. Yes, I am.

Q. Would you please briefly describe your understanding of

their action ten?

A. Yes. Action ten requires that the X2 line or two parts

per thousand salinity be maintained at 80 kilometers from the

Golden Gate or three-day outflow of 7500 cfs to be maintained

for the period from September 1st through December 15th.

Q. If you look at paragraph 21 of Dr. Swanson's August 13

declaration, which is Plaintiffs' Exhibit 4, on page 19. At

the bottom of page 19, Dr. Swanson -- in paragraph 21, Dr.

Swanson states that, "The projects can -- well, let me read

all of paragraph -- the first part of paragraph 21.

"There are at least three strategies that can be

employed singly or in combination by the state and

federal water projects to modify operations to
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maintain Delta outflows at the levels that protect

delta smelt critical habitat as proposed in

plaintiffs' action ten without causing potential

adverse impacts on listed salmonid species on the

Sacramento River. First, the projects can reduce

Delta export rates."

In your opinion, Mr. Leahigh, do you believe that the

projects could meet the outflow requirements of plaintiffs'

action ten strictly through export reductions?

A. In most years, we wouldn't be able to meet it through

export reductions without some kind of impact to San Luis

Reservoir.

Q. What would be those impacts?

A. They would be in terms of water quality and slope

stability.

Q. And what would be the water quality impacts?

A. The water quality impacts are essentially, when you get

down to the last ten to 15 percent of storage in San Luis

Reservoir, all of the impurities in the water are

consolidating. For example, you get the blue-green algae

that's on the surface at that storage, low storage level, it's

within -- starts to be brought into the intakes, into the San

Felipe diversion, which is Santa Clara Valley Water District's

diversion, which diverts directly out of San Luis Reservoir.

Q. At what point would you start experiencing these water
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quality impacts?

A. Yes. This would be at about 300,000 acre feet and below

is where you start to see those type of impacts.

Q. So once the storage level reaches about 300,000 acre feet,

then you start experiencing these water quality impacts?

A. That's correct.

Q. What's the current storage level in San Luis Reservoir?

A. Current storage as of midnight last night was about

470,000 acre feet.

THE COURT: What is the capacity?

THE WITNESS: Capacity is a little over 2 million

acre feet.

THE COURT: And what is the normal storage as of

August 31st historically in the San Luis Reservoir?

THE WITNESS: As of August 31st, if you were to look

back at the historical record, it's probably a bit higher than

we are now. Although typically this is -- this is when we hit

the low point in San Luis. This is when it is at its lowest

point. This is the end of the agricultural season.

THE COURT: Thank you.

BY MS. WORDHAM:

Q. You have testified, I believe, Mr. Leahigh, that this

current water year we are in, which ends at the end of

September, is a dry water year; is that correct?

A. Yes.
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Q. And that the conditions in the Sacramento and San Joaquin

basins are dry; is that correct?

A. Yes. Dry. In fact, critically dry in the San Joaquin

basin.

Q. And do you expect those conditions to continue into the

fall?

A. Well, those conditions would continue until we get the

first big rains of the year, which nobody knows when that will

occur. But typically, the earliest we see significant precip,

end of October possibly, but could be as late as into January

or possibly in critically dry years, you don't see much of an

event at all as far as precip.

Q. If the Department of Water Resources and the Bureau of

Reclamation were required to implement plaintiffs' action ten

and meet the flow objectives of plaintiffs' action ten

strictly through export reductions, would the water level in

San Luis Reservoir reach 300,000 acre feet this fall?

A. It's likely that we would reach that storage level before

the end of October.

Q. If the projects were to implement plaintiffs' action ten

solely through export reductions, but not impact San Luis

Reservoir to the point of reducing the level of San Luis

Reservoir to 300,000 acre feet or below, would that result in

significant water delivery impacts to water contractors?

A. I'm sorry. Can you restate the question?
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THE COURT: Read it back, please.

(Record read as requested.)

THE WITNESS: Yes.

BY MS. WORDHAM:

Q. Have you quantified that amount of that impact?

A. Yeah. We estimated that it would be on the order -- well,

let's see, in order to maintain San Luis at 300,000 acre feet,

and all of the delivery -- I mean, all of the -- action ten is

met strictly through export reductions, would require delivery

reductions of two to 300,000 acre feet in a short period of

time. We're talking the next two months.

Q. And you testified that another impact of San Luis

Reservoir could be structural stability; correct?

A. Correct.

Q. And what is that structural stability issue?

A. Well, we took a look at -- we analyzed if we were to meet

action ten strictly through export reductions, what kind of

draw down rates we would be looking at in San Luis Reservoir

in order to meet -- because exports would be very low. All of

the demand would be coming out of San Luis Reservoir. Those

draw down rates would be on the same order as those that were

experienced back in 1981 when we had a major slide on the

inside face of Sisk Dam at San Luis Reservoir. That this

would require taking the reservoir out of service, it was

completely drained and repairs took about a year to repair the
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damage. And we would anticipate if we saw a similar type

failure, we would anticipate similar type outage.

Q. Referring back to Plaintiffs' Exhibit 4, which is the

Christina Swanson declaration. And again looking at paragraph

21. Now on page 20. At line seven, Dr. Swanson states that

"The CVP and the SWP could increase releases from their other

upstream reservoirs, including Oroville, Folsom and New

Melones instead of relying so heavily or exclusively on Shasta

Reservoir" as one means of implementing plaintiffs' action

ten. Do you see that?

A. Yes.

Q. In your supplemental declaration, you stated that one

means of managing the projects if plaintiffs' action ten were

implemented would be by a combination of reducing

storage -- exports and releasing water from storage; correct?

A. Correct.

Q. How much water did you anticipate that the projects would

need to release from storage to implement plaintiffs' action

ten?

A. We analyzed it a couple of ways. In my declaration, it

was assumed that under dry conditions, about 300,000 acre feet

would be required from upstream in order to meet it. In order

to avoid any impacts that we just discussed at San Luis

Reservoir, we would require something closer to 500,000 acre

feet from upstream.
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Q. Is that the same estimate that Mr. Milligan -- let me

rephrase. Or let me strike that and start over.

Are you familiar with the declaration of Ronald

Milligan that was filed by the federal defendants in this

matter?

A. Yes.

Q. Did Mr. -- Mr. Milligan, in his declaration, estimated

that under dry conditions and the forecasted reservoir levels,

export releases of up to 500,000 acre feet would be required

to implement plaintiffs' action ten. Is that the level of

releases that you're referring to?

A. Yes. That --

MS. JAISWAL: Your Honor, I'd like to restate our

continuing objection.

THE COURT: All right. And the ruling is the same.

BY MS. WORDHAM:

Q. Mr. Leahigh.

A. Yes. That figure that Mr. Milligan quoted is consistent

with our analysis in how much water would be required from

upstream in order to avoid impacts at San Luis Reservoir in

dry conditions.

Q. And the 310,000 acre feet that you estimated would

be -- should be released to manage the projects if the

plaintiffs action ten were implemented with a combination of

export reductions and upstream releases could have an impact
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on water quality in San Luis Reservoir; is that correct?

A. Yes. If we operated under dry year conditions as laid out

in my declaration, it shows 300,000 necessary from upstream.

But San Luis does drop well below that 300,000 mark in that

particular analysis.

MS. WORDHAM: At this time, Your Honor, I'd like to

mark as DWR next, I think it's O. This is an excerpt from the

Biological Opinion on the long-term Central Valley Project and

State Water Project operations criterion plan, which I believe

is the subject of litigation in a companion case, PCFFA versus

Gutierrez, which is case number 06-CV-00245.

THE COURT: It will be marked for identification DWR

Exhibit O.

(Defendant's Exhibit DWR O was marked for

identification.)

MS. WORDHAM: I'd also like to mark as DWR Exhibit P

an agreement between the Department of Water Resources and the

Department of Fish & Game concerning the operation of the

Oroville division of the State Water Project for management of

Fish & Wildlife.

(Defendant's Exhibit DWR P was marked for

identification.)

MS. WORDHAM: And last, for the time being, I would

like to mark as DWR Exhibit Q, if I remember my alphabet

correctly, a US -- United States Federal Energy Regulatory
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Commission order amending a Federal Energy Regulatory

Commission license.

(Defendant's Exhibit DWR Q was marked for

identification.)

MS. WORDHAM: If I may approach?

THE COURT: Yes, you may.

BY MS. WORDHAM:

Q. Mr. Leahigh, I have just handed you three documents which

have been marked as Exhibits DWR O, DWR P and DWR Q. Looking

at the first document, Exhibit DWR O, do you recognize this

document?

A. Yes.

Q. Can you briefly describe it?

A. Well, this is an excerpt from our Biological Opinion for

long term operations for both Central Valley Project and State

Water Project Operations Criteria and Plan or OCAP.

Q. Is this a complete copy of the Biological Opinion?

A. No. This is an excerpt.

MS. WORDHAM: Your Honor, at this time I would like

to request that the Court take judicial notice of the complete

Biological Opinion, which is on file in the related case,

PCFFA versus Gutierrez.

THE COURT: Any objection?

MS. JAISWAL: Your Honor, we are objecting on grounds

of completion for the document.
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THE COURT: The request was just made that I take

judicial notice of the entire Biological Opinion, which would

include this document. Any objection to that?

MS. JAISWAL: No, Your Honor.

THE COURT: The request for judicial notice is

granted. And I will -- if you tell me what part you want me

to look at, if there's anything more than this, I will refer

to the OCAP BiOp as the subject of case number 06-CV-00245.

BY MS. WORDHAM:

Q. Mr. Leahigh, to your knowledge, does the Biological

Opinion for the long-term -- strike that.

Mr. Leahigh, do you know what bio -- what species are

addressed in this Biological Opinion that we are now referring

to?

A. Yeah. What I failed to mention is this is the Biological

Opinion issued by National Marine Fisheries Service, so it

covers Chinook salmon and steelhead spring-run -- more

specifically spring-run Chinook salmon and steelhead.

Q. Are these species listed under the Endangered Species Act?

A. Yes.

Q. Do you know if they're listed as threatened or endangered?

A. I believe it's threatened.

Q. To your knowledge, does this Biological Opinion require

that DWR maintain water temperatures on the Feather River at

certain levels for protection of the spring-run and steelhead?
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A. Yes.

Q. If I may turn your attention now to DWR Exhibit P. Are

you familiar with this document?

A. Yes, I am.

Q. Would you please briefly describe it.

A. This is an agreement, an operating agreement between

Department of Water Resources and Department of Fish & Game.

Dated August 1983. And it has numerous provisions in it

related to minimum instream flow requirements downstream of

the Oroville complex on the Feather River. Also includes

ramping criteria, change in those releases and also flow

stability provisions where once a certain level of habitat is

established at a certain level of flow, that those flows need

to be maintained for a period of time.

Q. How is it that you are familiar with this particular

document?

A. Well, it's -- it's essential that in order to operate the

project, that we are familiar with this. These are the

conditions on which we operate the project. The -- these

provisions are -- as far as the minimum flow requirements, are

built into our operations model that analyzes the operations

and the delivery capabilities.

MS. WORDHAM: Your Honor, at this time I would like

to move DWR Exhibit P into evidence.

THE COURT: Any objection?
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MS. JAISWAL: Completion, Your Honor.

THE COURT: This appears to be a stand alone

agreement. The objection is overruled. Exhibit P of DWR is

received in evidence.

(Defendant's Exhibit DWR P was received.)

BY MS. WORDHAM:

Q. Mr. Leahigh, is the State Water Project required to

operate to any specifications set forth by the Federal Energy

Regulatory Commission?

A. Yes. The FERC license covers all operations of the

Oroville complex. It has actually incorporated the flow

provisions that are in this agreement between the Fish & Game

and DWR.

Q. Would you turn your attention to DWR Exhibit Q. Are you

familiar with this document?

A. Yes.

Q. Would you please briefly describe this document.

A. Well, this is the order amending our license, our FERC

license, and this does incorporate these flow provisions from

the Fish & Game agreement into our FERC license.

Q. So you are required to comply with the provisions of this

order in operating Oroville Reservoir?

A. Yes.

MS. WORDHAM: Your Honor, at this time I would like

to move DWR Exhibit Q into evidence. Any objection?
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MS. JAISWAL: Your Honor, it appears we have pages

one, two and five for this document. I'm not sure if this is

a copy error or if it is not complete.

THE COURT: That does appear to be the case. Did you

just omit a couple of pages?

MS. WORDHAM: Well, if I have, I've omitted them from

all the copies I have here today, Your Honor.

THE COURT: Was that intentional or just inadvertent?

MS. WORDHAM: It was inadvertent.

THE COURT: All right. Well, what I'll do is this.

Subject to your adding the two pages that are not present,

I'll admit Exhibit Q into evidence.

MS. WORDHAM: I will make sure that the missing pages

are provided to the Court and all parties as soon as possible,

Your Honor.

THE COURT: Thank you very much.

(Defendant's Exhibit DWR Q was received.)

Q. Mr. Leahigh, is the Department of Water Resources, at its

Oroville Reservoir facility, required to comply with the

various flow restrictions and temperature restrictions that

you just described in each of these documents?

A. Yes.

Q. This is a legal requirement?

A. Yes.

Q. Now, if the projects, being both the State Water Project
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and the Central Valley Project, were required to implement the

plaintiffs' action ten by releasing water only from Lake

Oroville, would that have an effect on DWR's ability to meet

the flow restrictions and water temperature restrictions that

you've just described in these documents?

A. Yes. Very much so.

Q. And how is that?

A. If we were required to meet -- if I understood your

question correctly, if we were required to meet the Delta ten

action solely, that the upstream portion of that, from Lake

Oroville, there would be extreme impacts to Oroville storage.

Most notably due to the provision three of the agreement with

Fish & Game as far as having to provide releases above the

threshold release identified in provision three.

Once that higher flow is established, we must

maintain that higher flow from the fall through March of the

following spring.

This would have a devastating effect on Lake Oroville

storage and it would severely compromise our ability not only

to meet the temperature requirements the following year, but

most likely it could very well have impacts if this following

winter is dry or critically dry on our ability to meet even

our share of Delta requirements.

Q. By "Delta requirements," you mean the water quality

standards and flow requirements of --
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A. The flow standards, salinity standards for Fish & Wildlife

purposes and agricultural uses, yes.

Q. Why would you be required to maintain such high flows

from -- high release rates from Lake Oroville? What would be

the purpose of maintaining those releases?

A. Well, the reasoning behind it is that once we make

releases at the higher level, we establish new habitat for

Chinook and steelhead in the Feather River. In order to avoid

dewatering redds or straining fry later in the season, we have

to maintain that same level of habitat. So thereby

maintaining that same level of release through the spring of

the following year.

Q. So these higher flows are intended to protect endangered

species; is that correct?

A. That's correct. All species, including endangered

species.

Q. Do you have any option -- any alternative to maintaining

these flows --

A. No.

Q. -- at these higher --

A. It's in our legal requirements, it's in our agreement with

Fish & Game and it's also legally binding in our FERC license.

Q. So the only way that you could avoid those impacts that

you just described would be to violate your regulatory

requirements under the FERC license, under the Fish & Game
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agreement and as imposed by the biological opinions that we

were just discussing; is that correct?

MS. JAISWAL: Objection, Your Honor.

THE COURT: Ground?

MS. JAISWAL: Assumes fact not in evidence.

THE COURT: Overruled. You may answer.

THE WITNESS: Yes.

BY MS. WORDHAM:

Q. Mr. Leahigh, in the remedies proposed by the US Fish &

Wildlife Service and the Department of Water

Resources -- you're familiar with all of those remedy

proposals; correct?

A. Yes.

Q. There's certain actions that require the Old and Middle

River flows to be maintained at a certain rate; is that

correct?

A. That's correct.

Q. And this level is achieved by averaging flows over a

period of days; correct?

A. That's correct.

Q. And what is that averaging period?

A. Well, the averaging period -- oh, in the Fish & Wildlife

Service proposal specifically?

Q. Yes.

A. Is that what you're --
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Q. I'll start with them.

A. It requires it to meet it on -- the objective on a 14-day

average, less restrictive -- I'm sorry, more restrictive on a

seven-day average. Sorry. Less restrictive on a seven-day

average.

Q. Why is a 14-day average used?

A. Okay. To answer this question, I think I need to go into

a little bit background on some more of the process of the

tides and how they influence flows in the interior Delta.

Q. Okay.

A. There's been testimony, we've talked about the

semi-diurnal sloshing of the tide, the two flood tides, two

ebb tides each day. So that's one component of the tides and

how it affects the interior channels in the Delta. And the

result is a net either negative flow or net positive flow.

There is also an effect of the moon on the tides and

on these flows in these interior channels. And so this is

superimposed on the daily sloshing. There is approximately a

seven-day filling of the Delta on a net flow basis and a

seven-day draining of the Delta on a seven-day basis. So a

cycle from -- and the filling is referred to as the spring

tide and the draining is the neap tide. So there is

essentially a 14-day period between -- from spring tide to

spring tide because the spring tides occur both during the

full moon and the new moon.
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Q. Are there any other --

A. Um --

Q. -- influences -- are there any other factors that support

a 14-day running average?

A. Well, I -- that's -- this cycle has been recognized in the

other standards that we're required to meet as part of the D

1641, as far as the salinity requirements that are within the

interior of the Delta that is influenced by this neap/spring

cycle. All of those standards are based on a 14-day running

average. And the Old and Middle River objective, Old and

Middle River at this -- as measured is also affected by this

neap spring cycle.

Q. I believe in your declaration you also testified -- stated

that there were certain meteorological events that make a

14-day running average an appropriate measurement.

A. Well, yeah, the -- in addition to the astronomical effects

on the tides, which are predictable based on movement of the

moon around the earth, there are other aspects of the tide

that are -- that are not predictable and not very well

understood. And these would be the effects, the

meteorological effects on the tides. And this would be winds,

barometric pressure, storm surges.

And these have effects on the short-term on the

stages and flows of the channels within the Delta, on a

short-term basis, that overwhelm this longer term process of
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the tides as far as the spring and neap.

So it would be extremely challenging to meet a short

duration objective or running average objective, just for

practical purposes of the projects being able to adjust their

operations in a way to compensate for these very large effects

from meteorological influences.

Q. Are you familiar with the 2006 Water Quality Control Plan?

A. Yes.

Q. Are you familiar with the quantitative flow objectives for

river flows and Delta outflows as discussed in the 2006 Water

Quality Control Plan?

A. Yes.

Q. How are those quantitative flow objectives determined in

the water quality control plan?

A. The -- well, the main flow objective that's in the water

quality control plan would be net Delta outflow index. And

that is an index. It is not a measured flow. It is a

calculated flow based on -- it's an equation based on inputs

and outputs into the Delta. The inputs would be the inflows

primarily from the Sacramento River as measured at Freeport,

the San Joaquin River as measured at Vernalis. The outputs

would be consumptive use within the Delta and the project

exports in the south Delta. So you've got the plusses of the

inflows, the minuses of the consumptive use and the exports

and that gives you a net Delta outflow.
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Q. Are the Delta outflow objectives met based on an averaging

period?

A. Yes.

Q. And what is that period?

A. Well, most of the Delta outflow objectives have either

have a 30-day -- based on a monthly average, usually with a

provision for seven-day -- seven-day minimum as well.

Q. Are there any outflow objectives that are met based on a

three-day running average?

A. Yes. There is. One of the ways to meet one of the more

complicated standards in the D 1641, which is the X2 standards

for protection of delta smelt, one of the ways to meet that

objective is through a three-day running average for Delta

outflow.

Q. Under the Water Quality Control Plan, is there a salinity

standard?

A. Yes. There are numerous salinity standards. Yes.

Q. And where is salinity measured under the water quality

control plan?

A. Well, there's various -- various ones. There's -- in the

interior of the Delta, primarily Jersey Point, Emmaton, there

are other requirement -- M and I salinity requirements at

other places.

Q. Does the water quality control plan provide an averaging

period over which the projects maintain salinity levels?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Leahigh - D

1498

A. Yes. Those locations in the interior Delta for

agricultural salinity are based on 14-day running average.

Q. Is there a reason why, on that one instance, Delta

outflows can be measured using a three-day running average or

can be maintained, rather, using a three-day running average

while salinity levels require a 14-day running average?

A. Yes. The components, as I stated, that go into

calculating the Delta outflow. The inflow, the observed

inflow is at Freeport on the Sacramento River, Vernalis on the

San Joaquin River. These are essentially on the periphery of

the Delta and they are not influenced by this neap/spring tide

cycle.

Q. In your --

A. So we could -- we could meet it in a shorter duration.

Q. The one, the Delta outflow requirement that's based on a

three-day running average.

A. Yes.

Q. That could be met on a three-day running average.

A. Yes. And that's only one way to meet that particular

standard.

Q. But the salinity levels need to be maintained on a 14-day

running average; correct?

A. That's correct.

Q. And is that because they are more tidally influenced?

A. Yes. Essentially that would be to filter out the effects
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of this neap/spring tidal cycle.

Q. Are the flows in Old and Middle Rivers also tidally

influenced?

A. Yes.

Q. In your opinion, would it be possible for the projects to

meet the flow objectives outlined in the plaintiffs' proposed

remedy based on a five-day running average?

A. It would be very challenging, as I stated earlier, because

of -- more so because of the meteorological effects. The

astronomical effects could be -- can be predicted to a certain

extent. But the meteorological effects cannot. And so it

would be quite challenging.

If we had to meet it with a five-day running average,

we would have to operate very conservatively. We'd have to

target Old and Middle River flow objectives much more less

negative than the objectives from the proposal, thereby

incurring greater water costs than have been analyzed in our

table here.

Q. And would the same hold true for attempting to meet Old

and Middle River flows based on -- as outlined in either the

Fish & Wildlife Service remedy or in the Department of Water

Resources modifications to the Fish & Wildlife Service's

remedy on a five-day average?

A. Yes, it would be just as challenging.

THE COURT: Give me, in succinct terms, why that is.
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What is it about the five-day running average that makes this

more difficult?

THE WITNESS: Well, it is -- in the short duration,

you can have these meteorological effects, like I said, the

winds, the Delta -- the onshore winds, the barometric

pressure, when barometric pressure is very low, you tend to

see a big increase in stage in the interior Delta, which is

caused by this -- by the flows coming in from the bay and

they're causing -- they tend to make the flows much more

negative. And they actually overwhelm the normal predictable

cycle of the tides. And this will happen for a period of a

day or two as you get a storm system coming through the Delta.

And so we can predict this ahead of time, what the

effects of those are going to be. And with only five days,

and we're looking at an average, it would be very challenging

to -- we'd have to make, for example, if we got one of these

storm surges, we'd have to make a significant change in our

export operations that may not even be enough in order to meet

that requirement, that five-day average.

THE COURT: There have been seven-day averages

referred to as well as the 14-day averages.

THE WITNESS: Right.

THE COURT: And for this particular measure, is there

a preference as to a running average that is to be met?

THE WITNESS: Well, the preference would be the
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14-day average. There is a provision in there for an upper

cap of seven days that is not as restrictive as the 14 days.

So that's kind of in recognition of -- well, that essentially

puts a cap so we couldn't vary too greatly within that 14 days

on meeting whatever the particular objective is.

THE COURT: And is the reason that the 14 days is

more feasible because that gives more time for whatever

natural conditions are to operate which would then enable DWR

or CVP not to take affirmative measures?

THE WITNESS: I'm not sure if I fully understood --

THE COURT: What I'm saying is, in the most

simplistic terms, you've described what are, in effect,

natural causes that affect the direction of flow in the Delta.

And these relate to all the different things you've talked

about. Tides. Meteorological conditions. I thought I heard

astrological, but I --

THE WITNESS: I meant to say astronomical.

THE COURT: Astronomical. All right. I don't think

we're using astrology yet in this case. Before it's over, we

may get there.

Does the longer period in effect permit the natural

courses to operate to meet the running average without either

reducing exports, putting more water into the system to try to

effect the direction of flows? Is that --

THE WITNESS: Well, yeah --
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THE COURT: -- the practical result?

THE WITNESS: That would be the practical result.

Tend to stabilize the operations to a --

THE COURT: To require less action by the operators.

THE WITNESS: Yes. And -- that's correct. And as I

said, as that duration of time gets shorter and shorter, we

would have to operate more and more conservatively to actually

target objectives further below or more restrictive than

what's in any of these proposals in order to ensure that we do

meet the proposals' objectives.

THE COURT: And do you see any net benefit to this

shorter period?

THE WITNESS: I don't.

THE COURT: Thank you. You may continue.

BY MS. WORDHAM:

Q. Mr. Leahigh, are there any other operations that draw

water from the Delta besides the State Water Project and

Central Valley Project that could have an influence on the

flows in Old and Middle Rivers?

A. Yes. There are other diverters in the south Delta

upstream of the measuring point for Old and Middle River

flows. These would be agricultural diverters as well as M and

I diverters. Contra Costa Water District, for example.

Q. And have you had occasion to quantify the amount of their

diversions?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Leahigh - D

1503

A. Well, it varies throughout the year. But at their peak,

it's estimated that the agricultural diverters upstream of the

Old and Middle River sites could be in the order of 1,000,

1500 during the peak of their water -- their demand for

agricultural uses. Contra Costa Water District

probably -- and this is at their Old River pumping plant, is

probably on the order of about 200 cfs or so.

Q. You're familiar with DWR's revised remedy proposal; is

that correct?

A. That's correct.

Q. Under DWR's remedy actions three and four -- well, three,

do you know what the flow requirements are?

A. The flow objective for Old and Middle River varies from

1500 -- negative 1500 cfs to negative 4,000.

Q. Is that different from the Fish & Wildlife Service's flow

objectives for action three?

A. Yes. The Fish & Wildlife Service's is from zero or

non-negative flow to negative 4,000 cfs.

Q. In your opinion, could the agricultural diversions and

the -- and the M and I, or municipal and industrial diversions

that you were just describing, have an effect on the project's

ability to meet a zero or non-negative flow requirement in Old

and Middle Rivers during the time period of action three?

A. Yes. In -- during the time period of action three, which

is late spring, that's right at the time when the agricultural
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users are starting to peak their diversions out of the Delta.

If that's in combination with a low flow on the San Joaquin

River, also if there were -- happened to be in the part of the

spring/neap tidal cycle that is the spring, which tends the

tendency to cause more negative flows on the interior Delta,

it's possible we could see negative flows without any pumping

at all at either facility. At either project, project export

facility.

Q. So in your opinion, if the projects were required to

operate to the slightly less restrictive requirements of DWR's

proposal of negative 1500 cfs, would they be able -- would it

be possible for them to -- let me rephrase.

Would it be easier for them to meet those flow

objectives given the agricultural diversions and municipal and

industrial diversions that you've described?

A. Yes. It would be much more practical to be able to meet

that level of flow given all the other factors that are

outside of our control.

MS. WORDHAM: One moment, Your Honor.

THE COURT: Yes.

MS. WORDHAM: Thank you, Your Honor. I have no

further questions at this time.

THE COURT: Thank you very much. Do the plaintiffs

wish to cross-examine?

MS. JAISWAL: Yes, Your Honor.
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THE COURT: All right. You may proceed.

CROSS-EXAMINATION

BY MS. JAISWAL:

Q. Good morning, Your Honor. Good morning, Mr. Leahigh. I'm

Anjali Jaiswal representing the plaintiffs. Before I begin

the cross-examination, I just wanted to restate our continuing

objection, Your Honor.

THE COURT: Yes. You may proceed.

BY MS. JAISWAL:

Q. Mr. Leahigh --

THE COURT: It is noted.

BY MS. JAISWAL:

Q. Mr. Leahigh, I am going to begin with the Department of

Water Resources Exhibit N. Do you have that in front of you?

A. Yes.

Q. You've already read the title of this exhibit. And you've

already testified that actions one through three propose

monitoring; correct?

A. Correct.

Q. And that's for both the plaintiffs, the original as well

as the revised; correct?

A. That's correct.

Q. And the charts for actions one, two, three -- excuse me.

The chart states that for actions one through three, there

will be no cost; is that correct?
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A. Correct.

Q. Now, let's go to your Exhibit C, which has been

marked -- let's see. That is contained in Department of Water

Resources Exhibit J and it has also been separately entered, I

believe, as Exhibit K. Do you have that in front of you?

A. Yes, I do.

Q. Thank you.

MS. WORDHAM: Your Honor, I'm having a hard time

hearing counsel. I apologize, but I am having a hard time

hearing counsel.

THE COURT: If you could try to speak directly into

the microphone.

MS. JAISWAL: I will do my best, Your Honor.

THE COURT: Thank you. Yes, you have a soft voice.

BY MS. JAISWAL:

Q. Looking at Exhibit C attached to your supplemental

declaration -- is that better?

MS. WORDHAM: Thank you.

MS. JAISWAL: Okay. I will hold it the best that I

can.

Q. If I could direct your attention to the chart on the

right. That is the service's action matrix; correct?

A. Correct.

Q. And there are -- there is no equivalent to actions one,

two, three; correct?
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A. Correct.

Q. Now if I could go back to Exhibit N. Department of Water

Resources Exhibit N. When you look at both charts for

plaintiffs' action 6, that's VAMP; correct?

A. Correct.

Q. And for both of those across the board, there's no cost;

correct?

A. That's correct.

Q. And just moving down quickly to eight and nine, again, the

barriers. And for both of those across the board, there's no

cost; correct?

A. Correct.

Q. Thank you. So in analyzing, you concluded that six of ten

of the plaintiffs' actions had no cost; correct?

A. That's correct.

Q. Thank you. Moving on. Your analysis evaluated the remedy

proposals only under a dry and average year hydrological

condition; correct?

A. Correct.

Q. Mr. Leahigh, do you have in front of you your supplemental

exhibit, which has been introduced as -- which has been

entered as Department of Water Resources Exhibit I?

A. Yes. I have it.

Q. Take a look at Exhibit A. This exhibit indicates that

there are five classifications for hydrological year types;
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correct?

A. I'm sorry. Is this -- this would be my supplemental

declaration?

Q. Yes.

A. I think that's DWR --

Q. I'm sorry. That is J.

A. J. Okay. Yes, I have that and I'm looking at Exhibit A

to that supplemental declaration.

Q. Great. And -- is that better? Everyone can hear me

better now? Great. Thank you for turning up the microphone.

So when you look at Exhibit A, you see five

classifications for hydrological year types; correct?

A. That's correct.

Q. And in your analysis of the various proposals, you did not

present any analysis for wet years; is that correct?

A. That's correct. The 50 percent exceedance, I believe,

falls under above normal category.

Q. Thank you. And so if 2008 were a wet year, the water cost

of plaintiffs' proposal would be less; correct?

A. It would depend.

Q. You testified that for conditions above normal, the

projects could meet their contractor demands.

MS. WORDHAM: Objection. Misstates his testimony.

MS. JAISWAL: Could you please explain what you

testified -- I'm sorry, Your Honor.
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THE COURT: Let me rule on the objection. The

objection is sustained. You may rephrase.

MS. JAISWAL: Thank you.

Q. Mr. Leahigh, would you please restate what you informed

the Court today regarding wet year analysis.

MS. WORDHAM: Objection. Vague.

THE COURT: Do you understand the question?

THE WITNESS: I believe -- I believe I do.

THE COURT: Overruled. You may answer.

THE WITNESS: I think you're referring to a comment I

made that doing an analysis on years wetter than the 50

percent exceedance, I believe I stated that we typically do

not look at year types that are wetter because we're able to

meet most of the delivery requests of our contractors.

That -- I think that's what I stated earlier.

The question about wetter years, and I -- the reason

I answered "it depends" is because it's possible, it depends

on which basin receives more water. If, for example,

Sacramento were wet, San Joaquin were drier, the cost could

actually be greater than what was analyzed in our assessment.

If you've got a wet San Joaquin basin and a drier San

Joaquin, then yes, those costs would tend to come down. On

the most extreme wet years, it's possible that the cost could

be zero for -- at least for the spring actions. There's

the -- yeah, that's -- that would be my analysis of wet year
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and the effect of a wet year on these proposals.

BY MS. JAISWAL:

Q. Thank you, Mr. Leahigh.

You testified that you reviewed Mr. Rosekrans'

evaluation; correct?

A. Yes.

Q. His declaration.

A. Yes.

Q. Do you have Plaintiffs' Exhibit 25 in front of you?

A. I'm sorry. Which exhibit?

THE COURT: 25. I don't think he has it up there.

MS. JAISWAL: Your Honor, yesterday I gave the

witness' copies to the Court --

THE CLERK: I put them over there.

THE COURT: If you can look, it should have a pink

tag on it with 25.

THE WITNESS: I found it.

THE COURT: All right.

BY MS. JAISWAL:

Q. Mr. Leahigh, would you please turn to the last page of Mr.

Rosekrans' exhibit.

A. Exhibit, the SR Supplemental 2?

Q. Yes. Thank you.

MS. JAISWAL: Your Honor, for ease of the Court, I

would like to identify this separately as Plaintiffs' Exhibit
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26.

THE COURT: All right. Any objection? 26 for

identification.

(Plaintiffs' Exhibit 26 was marked for

identification.)

BY MS. JAISWAL:

Q. Mr. Leahigh, looking at plaintiffs' 26, Mr. Rosekrans

analyzed impacts over a range of hydrological year types; is

that correct?

THE CLERK: Excuse me. Did you give me two copies of

the same thing? One for the witness or --

MS. POOLE: I gave you two copies.

THE CLERK: Okay.

THE WITNESS: I'm sorry. Could you repeat the

question?

MS. JAISWAL: Yes. Should I have the court reporter

repeat it?

THE COURT: Can you read it back?

(Record read as requested.)

THE WITNESS: Not necessary -- no. I think what Mr.

Rosekrans did was look at a number -- look at historical data

from a number of years in the past that fell under different

year types.

BY MS. JAISWAL:

Q. And those year types are critical to wet; correct? If you
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look at the exhibit, there's critical, critical dry, below

normal, above normal, normal wet. Those are the five year

types?

A. The years that were analyzed, yeah, they fall under

critical to wet with the exception of a "below normal." I

don't see a "below normal."

Q. Thank you. There's -- if I could draw your attention to

2003.

A. Okay. On the San Joaquin Valley, you're correct, that was

below normal.

Q. So the exhibit also shows that Mr. Rosekrans included

beginning of year storage for purpose of this analysis;

correct?

A. In his analysis, he states what the beginning of year

storages were for each of those years, yes.

Q. Thank you. And Mr. Rosekrans determined that exports

would be reduced on average by 1.652 million acre feet for

plaintiffs' interim protections; correct?

A. He -- okay. I see that. He shows that as the average of

all of those years that he analyzed. Yes.

Q. Thank you. And Mr. Rosekrans determined that exports

would be reduced by 923,000 acre feet for a wet -- for wet

year conditions; is that correct?

A. Well, for that particular year, 1995, under the conditions

that existed in that particular year, that's what he came up
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with.

Q. And 1995 was a wet year; correct?

A. 1995 was a wet year.

Q. Moving on, Mr. Leahigh. Do you have in front of you your

exhibit, your supplemental exhibit, and that, again, is

Defendants' J. Department of Water Resources J.

THE COURT: Before you move on, let me ask Mr.

Leahigh two questions. Go back, if you would, to Exhibit 26.

Look at the total storage. Do you agree that that is the

total storage? Is this for both projects?

THE WITNESS: It looks as if it is for both projects.

THE COURT: And the historic exports, is that -- it's

5,201,000. Does that comport with your recollection? These

are selected years obviously.

THE WITNESS: Right. You know, I have no way of

verifying that right here, but I'll assume it's correct.

THE COURT: All right. Thank you. You may proceed.

THE WITNESS: And --

MS. JAISWAL: Thank you, Your Honor.

Q. Mr. Leahigh, if I could direct you to your Exhibit J,

which has also been marked as Exhibit K, which is Exhibit C to

your supplemental declaration.

A. Yes, I have it.

Q. Please let me direct your attention to the right box.

A. Okay.
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Q. If you could go to the service's action item four.

A. Okay.

Q. Okay. For action item four, you assumed two assumptions;

correct?

A. Yes.

Q. And you assumed Old and Middle River flows greater than

zero and Old and Middle River flows greater than negative

4,000. I'm sorry. Greater than negative 4,000. Correct?

A. That's correct.

Q. Now, if you could please find federal Defendants' Exhibit

A, I believe, that is a declaration of Ms. Goude.

THE COURT: Before you do that, let me ask about this

second figure. Is it your understanding that the June 1st to

June 30th period, this follows the Vernalis Adaptive

Management Period, the flows are supposed to be maintained

greater than zero and greater -- or should that be less than

minus 4,000? Isn't that a bracket between zero and minus

4,000?

THE WITNESS: It is a bracket between zero and

negative 4,000.

THE COURT: It should be a less than rather a greater

than sign?

THE WITNESS: No, the objective should be to maintain

a flow less negative than negative 4,000. So it should be

greater than negative 4,000. I think that's stated correctly.
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THE COURT: Thank you.

MS. JAISWAL: May I continue, Your Honor?

THE COURT: Yes.

MS. JAISWAL: Thank you.

Q. Mr. Leahigh, if I could please direct your attention to

Federal Defendants' A. That's the declaration of Ms. Goude

that's docket number 396-5.

MR. MAYSONETT: Your Honor, I believe it's actually

Federal Defendants' 3.

MS. JAISWAL: Thank you.

THE COURT: Do you have it?

THE WITNESS: Exhibit 3? These appear to be letters

here.

THE COURT: The declaration of Ms. Goude.

MS. JAISWAL: I can separately introduce it.

THE COURT: Have you found it?

THE WITNESS: Thank you. I have it.

MS. JAISWAL: Thank you very much for finding it.

Q. Now, if you could please turn to what is Exhibit 2 and it

is on page 8 of 24 on the top following the docket numbers.

A. Yes, I have it.

Q. If you could go down to action number four. This is the

service's action number four that's attached to Ms. Goude's

declaration. Please review action number four.

A. Okay.
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Q. Nothing in the service's action matrix for action four

requires the flows that you used in your analysis as described

in your Exhibit C; is that correct?

A. Well, it doesn't explicitly state it on this particular

document, but I believe it's referenced in the footnotes to

this table.

Q. If you could go to the footnotes of the table.

A. It would be the next page.

Q. Please read the footnote to yourself.

A. Okay.

Q. Does anything in the footnote for action four specify the

assumptions that you used in your analysis for action four?

A. Well, footnote six, although footnote six is not

referenced for action --

Q. Thank you. For action four.

A. I believe that was the intent.

Q. But nothing in the footnote and nothing in the action

matrix explicitly states the assumptions that you explicitly

used in your exhibit and model; is that correct?

A. Well, I don't see it right now.

Q. Thank you.

A. But --

Q. The service's action four is actually a process. It's not

a flow standard; correct?

A. It is a process. With actions three and four, the
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objective can vary.

Q. Thank you.

A. But the process is the same.

Q. And it's a process that's not dissimilar to DSRAM, the

Delta Smelt Risk Assessment Matrix; correct?

MS. WORDHAM: Objection. Exceeds the scope of this

witness' direct.

THE COURT: The subject is action four and I will

permit a comparison to be made. Objection's overruled. That

subject was covered on direct. Although not the DSRAM. You

may answer.

MR. WILKINSON: Your Honor, I'm also going to object

on the grounds of vagueness.

THE COURT: All right. Do you understand the

question?

THE WITNESS: I think it is somewhat vague.

THE COURT: Sustained. Rephrase, please.

BY MS. JAISWAL:

Q. Are you familiar with the Delta Smelt Risk Assessment

Matrix, Mr. Leahigh?

A. Yes.

Q. The delta smelt risk assessment matrix set up a process;

didn't it?

MS. WORDHAM: Objection. Vague as to "process."

THE COURT: Do you understand the question?
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THE WITNESS: Sort of.

THE COURT: Well, you don't have to define your

question. I'll sustain the objection. You may rephrase.

BY MS. JAISWAL:

Q. Could you please explain how DSRAM differs from the

service's action four?

A. I think we're comparing apples and oranges. I don't think

there is any comparison.

Q. Thank you, Mr. Leahigh. Moving on.

Your Honor, did the Court have anything further?

THE COURT: No, I don't.

BY MS. JAISWAL:

Q. Mr. Leahigh, you analyzed the water costs for plaintiffs'

interim protective action seven; correct?

A. Yes.

Q. And in analyzing plaintiffs' action seven, you selected an

end date of July 15th as the end of juvenile salvage; correct?

A. Yes.

Q. Earlier in your testimony, did you testify to the effect

that relying on historical data is not useful?

MS. WORDHAM: Objection. Misstates his testimony.

THE COURT: Well, it seems to be an incomplete

question. Are you able to answer the question in its present

form? If you don't agree with it, you can simply say --

THE WITNESS: It's not clear enough.
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THE COURT: All right. Sustained. You may rephrase.

MS. JAISWAL: Thank you.

Q. Mr. Leahigh, this morning, did you testify and use as a

criticism using historical data and using historical data is

not useful? Do you recall testifying to something to that

effect?

MS. WORDHAM: Objection. Vague.

THE COURT: Well, do you understand the question?

THE WITNESS: Yes. Yes.

THE COURT: If you don't, say so.

THE WITNESS: Yes.

THE COURT: All right. Overruled. You may answer.

THE WITNESS: I criticized the use of historical data

when the parameter that you're looking at is known. So if

you -- for example, if you know what carryover storage is

going into next year, then you should use it. You shouldn't

rely on historical data for that particular parameter.

BY MS. JAISWAL:

Q. Thank you. And for action seven, you relied on historical

data; is that correct?

A. Yes. Because it's not known when the last salvage of data

will be detected at the facilities. So this is not a known

quantity. So that's the only estimate that we could have,

that would be the best estimate available to us.

Q. You also testified earlier today -- and I'm probably not
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going to get the testimony exactly right, so maybe you could

help me out and restate what you said. But you testified

something to the effect that selecting July 15th as your end

date is a critical assumption. Is that correct?

A. Yes.

Q. And you testified, and please correct me if I misstate it

unintentionally, because this time period of 6-15 to 7-15 is a

peak demand time period. Is that correct?

A. That's correct.

Q. Are you aware that plaintiffs' proposal specifies an end

date of June 15th or five days after the end of salvage?

A. Yes.

Q. Mr. Leahigh, you were here last week during Ms. Goude's

testimony; weren't you?

A. For the first half of her testimony on Thursday, but not

on Friday.

Q. Do you recall Ms. Goude evaluating the years for the end

of juvenile salvage?

A. No.

Q. Okay. Sounds like you weren't here.

If I could direct your attention to your supplemental

exhibit. I'm sorry. Your supplemental declaration. And

that, for the record, has been identified as Exhibit J for the

Department of Water Resources.

A. I have it.
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Q. Okay. Please go to -- you've looked at this chart earlier

today; haven't you?

A. Which chart? I'm sorry.

Q. It's Exhibit D -- I'm sorry. If you could go to your

Exhibit D in that exhibit.

A. Yes. I am familiar with it.

Q. Thank you. Can you please look at 2006.

A. Yes.

Q. When does salvage end in 2006?

A. The last day of salvage is listed as April 22nd at the

state facility.

Q. Thank you. In such years, plaintiffs' action seven would

end on June 15th; correct?

MS. WORDHAM: Objection. Vague as to "such years."

MS. JAISWAL: In years --

THE COURT: Sustained.

MS. JAISWAL: I'm sorry.

Q. In years like 2006, plaintiffs' action seven would end on

June 15th; correct?

A. Yes.

Q. In your analysis, you did not present the calculation of

water costs in plaintiffs' action seven ended on June 15th;

did you?

A. No, I don't believe so.

Q. Thank you. How about June 30th?
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A. No.

Q. Thank you. Now, Mr. Leahigh, if you could please go to

Plaintiffs' Exhibit 4, I believe, that is Dr. Swanson's

supplemental declaration.

A. Okay. I have it.

Q. I believe you were referring to it earlier today.

A. Probably. I have it.

Q. Thank you. If you could please turn to page 32. And I'm

going to read from line two starting with "Under the much

lower reverse flow." And if you could tell me if I'm

accurate.

"Under the much lower reverse flow conditions for

Old and Middle River specified in plaintiffs' action seven and

the preceding months (i.e., plaintiffs' actions five and six)

it is likely that the movement of young delta smelt from the

Delta channels and sloughs where they were hatched to

downstream rearing areas near the confluence and in Suisun Bay

and beyond the influence of export pumps would have been

improved and few or no fish would remain in the south Delta as

late as July."

A. That's what it says.

Q. Thank you. And that's Dr. Swanson's declaration; correct?

A. That's correct.

Q. So is it fair to say that plaintiffs' action seven could

end as early as June 15th?
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MR. WILKINSON: Your Honor, I'm going to object on

the basis that this calls for an answer that's beyond the

scope of the witness' expertise.

THE COURT: It appears to be asking him what the

exhibit says. Isn't the proposal for it to end on June 15th?

MS. JAISWAL: Yes, Your Honor.

MR. WILKINSON: If counsel is asking for his

interpretation of when the last smelt would be taken, I

believe that gets into biological expertise.

THE COURT: The question could be asked directly.

I'm going to sustain the objection to the form of the

question. You may rephrase it.

MS. JAISWAL: Your Honor, he offered his opinion

exactly on that during direct.

THE COURT: Yes. No question about it. But are you

asking him is it possible that the last salvage could be -- of

juvenile could be taken on June 15th? Is that your question?

MS. JAISWAL: Yes, Your Honor.

THE COURT: Answer that question.

MR. WILKINSON: Goes beyond his expertise.

THE COURT: What?

MR. WILKINSON: I believe that goes beyond his

expertise, Your Honor.

THE COURT: Well, here he's being asked to interpret

and he covered it in direct. In fact, I think he expressed
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his opinion that the last date of salvage would be July 15th.

And that he chose.

MR. WILKINSON: Well, my recollection was that he

read from certain data about smelt collections.

THE COURT: Let's ask him. Do you have that opinion

that the most efficacious date for the last salvage of

juvenile delta smelt is July the 15th? Do you personally hold

that opinion or are you just --

THE WITNESS: Well, the historical data shows an

example of where actions that were even more protective at Old

and Middle River resulted in fish salvage into July.

THE COURT: So as the project leader, then you

endorse July 15th as the last date of salvage for juveniles?

THE WITNESS: Yes. I believe that would be the more

prudent way to assess potential water costs.

THE COURT: All right. Now you're being asked what

about July 15th, is that a reasonable date for last salvage of

juveniles?

THE WITNESS: June 15th?

THE COURT: June 15th. I'm sorry.

THE WITNESS: If I were to be shown evidence that

supported some historical data that showed Old and Middle

River flows similar to the plaintiffs' actions five and six

taking place and also salvage, the last salvage occurring

before June 15th, I could say yes. But I don't see that date.
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THE COURT: You don't have any basis for that now?

THE WITNESS: I don't see that date in front of me.

THE COURT: So you don't have that opinion?

THE WITNESS: I don't have that opinion.

MS. JAISWAL: Thank you, Your Honor.

Q. If you assumed that what Dr. Swanson said in her

declaration, which I read, is correct.

A. Would I assume that?

Q. If you would, please --

THE COURT: You're being asked.

THE WITNESS: Oh, I see. Okay. I will assume that.

BY MS. JAISWAL:

Q. Thank you. Would plaintiffs' action -- could plaintiffs'

action seven end as early as June 15th?

A. If I assume what she's saying is correct?

Q. Yes.

A. Then --

Q. Could it end as early as June 15th?

A. I suppose so.

Q. Thank you. If I could direct your attention back to your

supplemental declaration and your Exhibit C to your

supplemental declaration, which is in evidence as Exhibit J as

well as Exhibit K.

A. Okay.

Q. Your analysis goes for a two -month period; correct?
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THE COURT: Analysis of what?

BY MS. JAISWAL:

Q. I'm sorry. Your analysis for action seven goes for a

two-month period, from May 16th to July 15th; correct?

A. That's correct. That's the assumption.

Q. Thank you. The assumption. If you choose the June 15th

as an end date, it cuts the duration of action seven in half;

correct?

A. Yes. That would cut the assumption in half.

Q. It goes from a two-month period to a single month period;

correct?

A. Correct.

Q. If you assume an end date of June 15th, which you've

already done once, and all other factors remain the same, in

your water cost modeling, plaintiffs' action seven would have

significant -- excuse me, would have significantly less water

cost for an average year; correct?

MS. WORDHAM: Objection. Vague as to

"significantly."

MS. JAISWAL: I'm asking --

THE COURT: All right. Do you understand what is

meant by the term "significantly"?

THE WITNESS: Not exactly, no.

THE COURT: Sustained. You may rephrase.

BY MS. JAISWAL:
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Q. Would it be reduced by a quarter? Could it be reduced by

a quarter?

A. The cost of just that action?

Q. Yes.

A. Probably. I don't have -- yeah, probably.

Q. Could it be reduced by half?

A. I don't know for sure, but it's possible.

Q. Thank you. Moving on.

Are you aware that in California water districts sell

and exchange water amongst themselves?

MS. WORDHAM: Objection. Exceeds the scope of his

direct.

THE COURT: Yes, it does. The objection is

sustained.

BY MS. JAISWAL:

Q. I believe on direct you were asked about water districts

and exchange of water among water districts.

MS. WORDHAM: Objection. Misstates his testimony.

Misstates the direct examination.

THE COURT: Well, he was asked a question. I know

because I asked it.

MS. WORDHAM: Fair enough, Your Honor.

THE COURT: So I guess you were asked such a

question. Do you agree?

THE WITNESS: I guess I was.
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THE COURT: You can contradict me.

THE WITNESS: I don't remember it, but if you say I

did, I suppose I did.

MS. JAISWAL: Thank you.

Q. You did not adjust your delivery reduction estimates to

reflect that water users can purchase additional supplies from

other users; correct?

A. Did I -- did I testify to that? Is that what you're

asking?

Q. No. I'm just asking you the simple -- I tried to format

my question so that they would be yes or no type questions.

So it would be great if we could follow that format. But if

you don't understand, please let me know and I will clarify.

A. Okay. I'm sorry. Could you repeat the question?

MS. JAISWAL: Should I have the reporter repeat it.

THE COURT: Yes, you may. Can you read back the

question, please?

(Record read as requested.)

THE WITNESS: No, because that wouldn't be relevant

to my analysis as far as State Water Project's delivery

capabilities.

BY MS. JAISWAL:

Q. So the answer is no; correct?

A. The answer is no.

Q. Thank you. You are aware of the Environmental Water
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Account; correct?

A. Yes.

Q. Are you aware that water from the Environmental Water

Account may be made available to compensate for export

reductions to meet environmental requirements?

A. Yes, I testified as such.

Q. Now I'm going into the territory where I'm trying to get

your testimony from earlier today. And I don't have an

instantaneous transcript unfortunately. So if I don't get

this right, please help me along and clarify what you

testified to.

But you testified that there is somewhere -- 300,000

acre feet for the Environmental Water Account?

A. Typically that's a range of assets that would be

available.

Q. Now, if I could draw your attention back to your Exhibit C

attached to your supplemental declaration, which is

in -- which is in evidence as J as well as K.

A. Yes.

Q. Actually, I'm sorry, if you could go to N, the new one.

A. Okay. I have it.

Q. Thank you. Now, when you look to plaintiffs' revised

proposal and you look at the cost for some of these actions,

some of the actions are less than 300,000 acre feet; aren't

they?
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A. The plaintiffs' proposals?

Q. In your analysis of the plaintiffs' revised proposal. It

is the right-hand chart. Right-hand side of the chart. And

if you look at the export reductions.

A. I'm looking at DWR Exhibit N, which is --

Q. I'm sorry. Exhibit M like Mary.

A. Oh, I'm sorry.

THE COURT: Oh.

THE WITNESS: Okay. I have it.

BY MS. JAISWAL:

Q. Thank you. Now for Exhibit M, if you look at the

right-hand chart, which is the plaintiffs' revised proposal

August 13th.

A. Yes.

Q. And when you look at the export reductions there, some of

those reductions are less than 300,000 acre feet; is that

correct?

A. Yes. Some of the individual actions or portions of

actions are less than 300,000 acre feet.

Q. And for action ten, for a dry year, it's 350,000 acre

feet; is that correct?

A. That is just the export reduction part of meeting that

action. There's an additional 310,000 acre feet above stream

required.

Q. Thank you. My question was to action ten.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Leahigh - X (Jaiswal)

1531

A. Yes. And that's the one I'm referring to.

Q. Thank you. A final question on the Environmental Water

Account. You didn't adjust your model -- your model delivery

estimates to reflect the water that may be available to

compensate for reductions from the Environmental Water

Account; did you?

MS. WORDHAM: Objection. Asked and answered.

THE COURT: I'm not sure it was answered. Did you

make any such adjustments? Did you assume Environmental Water

Account availability?

THE WITNESS: No. I think I did state that earlier,

that that was not applied to these costs, Environmental Water

Account mitigation for these costs was not.

BY MS. JAISWAL:

Q. Thank you. I'm moving on now. Many customers of the

State Water Project and Central Valley Project use non-project

sources of water; right?

MR. WILKINSON: Objection.

MS. WORDHAM: Objection. Exceeds the scope of the

direct.

MR. WILKINSON: We concur. Join in the objection.

THE COURT: Yes. The objection is sustained. It

does exceed the scope of direct. You may ask your next

question.

BY MS. JAISWAL:
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Q. Mr. Leahigh, in your supplemental declaration, you stated

that implementation of plaintiffs' action ten could be

achieved by either export reductions or upstream storage

releases or a combination; correct?

A. Yes. But there would be impacts associated with both

upstream and --

Q. My question is what you stated in your supplemental

declaration. And the question is: You stated in that

declaration that implementation of plaintiffs' action ten

could be achieved by either export reductions or upstream

storage releases or a combination. Is that correct?

A. That's correct with a qualifier.

THE COURT: Yes. What is it?

THE WITNESS: The qualifier is that it could only be

met with other impacts experienced elsewhere in system.

BY MS. JAISWAL:

Q. In your analysis, you choose to evaluate -- you chose to

evaluate plaintiffs' action ten through a combination of

storage and export reductions; is that correct?

A. Yes.

Q. Thank you. Increases in the San Joaquin River inflow

could be used to help meet plaintiffs' action ten; is that

correct?

A. Increases at San Joaquin River flow have a positive effect

on Old and Middle River flow, yes.
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Q. Thank you. In your water cost estimates, you assume that

there would be releases from Oroville, Shasta and Folsom

Reservoirs to meet plaintiffs' action ten; is that correct?

A. Yes.

Q. Thank you. Plaintiffs' recommended action ten doesn't

specify a single reservoir; does it? Release from a single

reservoir; does it?

A. No, it doesn't specify.

Q. And it doesn't require action ten solely based on releases

from Oroville; does it?

A. No.

Q. In your water cost estimates, did you assume releases from

New Melones Reservoir for plaintiffs' action ten?

A. No.

Q. Do you know what the current storage in New Melones

reservoir is?

A. No, I don't.

MS. JAISWAL: Your Honor, if I could identify

Plaintiffs' Exhibit 27. Let the record reflect that counsel

has it before them. And if I may approach the witness, Your

Honor.

THE COURT: Yes, you may.

(Plaintiffs' Exhibit 27 was marked for

identification.)

BY MS. JAISWAL:
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Q. Do you know what this document is?

A. This looks to be a printout from CDEC, California Data

Exchange Center.

Q. Do you go on this website?

A. Yes, I do.

Q. Thank you. What is this exhibit?

A. Well, this looks to be data for New Melones Reservoir.

And it looks to be -- it's a daily data. And this is data

that goes through August 28th, 2007.

Q. Thank you. So for -- so looking at the chart, the storage

level for New Melones, as of August 28th, is approximately 1.5

million acre feet; is that correct?

A. That's what this shows.

Q. Thank you.

MS. JAISWAL: Your Honor, if I may move to have

Plaintiffs' Exhibit 27 admitted.

THE COURT: Any objection?

MR. WILKINSON: No objection.

THE COURT: Exhibit 27 is received in evidence.

(Plaintiffs' Exhibit 27 was received.)

THE COURT: What is your time estimate, Ms. Jaiswal?

MS. JAISWAL: Half an hour, Your Honor.

THE COURT: You may proceed.

MS. JAISWAL: Thank you. If I could identify

Plaintiffs' Exhibit 28. Counsel has received a copy.
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(Plaintiffs' Exhibit 28 was marked for.

identification.)

MS. JAISWAL: May I approach, Your Honor?

THE COURT: You may.

BY MS. JAISWAL:

Q. Mr. Leahigh, do you know what this document is?

A. I'm not familiar with this particular report, but --

Q. Have you seen this kind of report before?

A. Similar, yes.

Q. And what is the title of this?

A. Daily reservoir storage summary.

Q. Thank you. And where does it appear from? To be?

A. It looks like it is -- it could be a CDEC report.

Q. Thank you.

A. Same database.

Q. And where is it from?

A. Excuse me?

Q. Which agency is it from?

A. If it is CDEC, that would be Department of Water

Resources.

Q. Right. At the top, that top bar reads "California

Department of Water Resources"; is that correct? At the very

top of the exhibit.

A. Very top of the exhibit actually I don't see that, but --

Q. There is a black bar at the top of page one.
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A. Is it on the right-hand corner?

Q. It is on the left-hand corner.

MS. WORDHAM: Your Honor, counsel's copy does not

have a black bar at the top across the top of page one.

THE COURT: Nor does mine.

MS. JAISWAL: I'm sorry, Your Honor, it seems that

the correct copies were not photocopied. I have one copy of

the exhibit that I would like to use.

THE COURT: You'll have to show it to other counsel.

You can use the Elmo, Ms. Jaiswal.

MS. JAISWAL: Okay. Thank you for the excellent

suggestion, Your Honor.

THE COURT: That means --

MS. JAISWAL: If I may show it to the rest of

counsel, to make sure --

THE COURT: You may show it to counsel.

MS. JAISWAL: If I may put the exhibit on the Elmo?

THE COURT: You have to move it into evidence first.

MS. JAISWAL: Thank you, Your Honor.

THE COURT: Did you show it to the witness?

MS. JAISWAL: I have identified it as Plaintiffs'

Exhibit 29, Your Honor. And if I may approach the witness.

THE COURT: It's Exhibit 29. All right. So 28 is

withdrawn?

MS. JAISWAL: Yes, Your Honor.
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THE COURT: All right.

(Plaintiffs' Exhibit 29 was marked for

identification.)

THE COURT: Does the witness recognize the exhibit?

THE WITNESS: Yes. Now it's clear to me that this is

from the California Data Exchange Center database.

THE COURT: All right.

MS. JAISWAL: Just so that the record is clear and

Mr. Leahigh is clear, I have withdrawn Exhibit 28 and I am not

relying on it and I apologize for the error in the copies.

Q. Now, if I could put Exhibit 29, Plaintiffs' Exhibit 29 on

the Elmo.

THE COURT: The witness identifies it. Are you

moving it into evidence?

MS. JAISWAL: I was going to ask a few questions and

then move it into evidence, Your Honor. But I could do it at

this time.

THE COURT: Any objection?

MR. WILKINSON: No objection.

MS. WORDHAM: None, Your Honor.

THE COURT: Exhibit 29 is received in evidence.

MS. JAISWAL: Thank you, Your Honor.

(Defendants' Exhibit 29 was received.)

BY MS. JAISWAL:

Q. Mr. Leahigh, can you read that? Overall, can you see it?
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A. Yes, I can.

Q. And can you please read the black bar on the top of that

exhibit?

A. It says California Department of Water Resources, Division

of Flood Management.

Q. And what is that document?

A. This is a report from the California Data Exchange Center

database.

Q. Thank you. Now I'm going to put up page two. It's a

continuation from page one.

Now, this chart is a daily reservoir storage summary;

correct?

A. That is the title of the report, yes.

Q. And now looking on page two, you can see on the Elmo where

it says "2 of 2" on the corner; correct?

A. Correct.

Q. And the first one listed is New Melones Reservoir; is that

correct?

A. Yes.

Q. And if you look at New Melones, you see that New Melones

storage is currently at 108 percent of historical average; is

that correct?

MS. WORDHAM: Your Honor, I would like to request

that at least we can see the captions for each of the columns.

As it's presently displayed on the Elmo, we cannot tell what
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column she's referring to.

THE COURT: All right. Thank you. All right. Well,

the exhibit does speak for itself. You may ask your next

question.

MS. JAISWAL: Thank you.

Q. Now, if you could move to Don Pedro Reservoir. Have you

located Don Pedro Reservoir? It's up on the Elmo.

A. Yes, I see it.

Q. And Don Pedro Reservoir is currently at 91 percent

historical average; is that correct?

A. As of the date of this report, it shows it as 91 percent

of average, yes.

Q. Thank you.

THE COURT: We've actually gone five minutes over our

time period. We've got to give the reporter a break. I'm

exceedingly concerned. We are not going to have enough time

to finish this proceeding. What are we going to do?

MS. JAISWAL: After the break, Your Honor, if I could

have 15 minutes and I will wrap up the cross-examination.

THE COURT: That is going to further cut into our

time. We were hoping to get to arguments this morning, quite

frankly.

What we're going to do is this. We're going to take

a recess now. We're going to return at 1:30 and I want

counsel to consider what is in the best interest of all
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parties insofar as proceeding. What kind of questions are any

of the other intervenors or the United States going to have

for this witness.

MR. MAYSONETT: Your Honor, the federal defendants

will have only very brief questioning for this witness.

MR. WILKINSON: That would be true for us, Your

Honor, I would imagine it would be less than ten minutes.

MR. O'HANLON: I agree as well, Your Honor. If not

five minutes.

THE COURT: Let's stand in recess until 1:30.

(Recess.)

THE COURT: All right. We're going back on the

record in NRDC versus Kempthorne. We're going to complete the

testimony of Mr. Leahigh. With dispatch, please.

MS. JAISWAL: Your Honor, I only have two questions

for Mr. Leahigh.

THE COURT: All right. Thank you.

MS. JAISWAL: You're welcome.

Q. Mr. Leahigh, you did not present any water cost analysis

for Dr. Hanson's tier two and tier two proposal; is that

correct?

A. That's correct.

Q. And that's because you couldn't determine what would be

required under Dr. Hanson's tier two and tier three proposal;

is that correct?
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A. Well, the analysis could probably be done. We haven't had

an opportunity to complete it.

MS. JAISWAL: Thank you.

THE COURT: Thank you very much, Ms. Jaiswal. Mr.

Maysonett.

MR. MAYSONETT: Your Honor, I just have a handful of

questions.

THE COURT: All right. You may proceed.

CROSS-EXAMINATION

BY MR. MAYSONETT:

Q. Mr. Leahigh, who operates the reservoir at New Melones?

A. Bureau of Reclamation.

Q. And do you know what operational restrictions make just on

Bureau of Reclamation's operations at New Melones?

A. No, I'm not familiar with all the water rights

restrictions.

Q. Do you know whether or not the Bureau of Reclamation has

discretion to release water freely from the New Melones Water

Reservoir?

A. No, I don't believe they do.

Q. And Mr. Leahigh, can you tell me who operates the Don

Pedro Reservoir?

A. I'm not sure exactly, but I believe Turlock Irrigation

District possibly, Modesto ID.

Q. But it's not the California Department of Water
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Resources --

A. It is not --

Q. -- or the Bureau of Reclamation; is it?

A. No, it is neither of the project agencies.

MR. MAYSONETT: Thank you, Your Honor. I don't have

any questions for Mr. Leahigh. I would say only as a result

of the fact that the state and federal governments were

restricted to two witnesses, as Mr. Lee explained, they relied

on our biologist and we have relied on Mr. Leahigh as the

operator.

We do have Mr. Milligan here in the courtroom. He is

available for the Court if you have further questions for the

details of CVP operations or if you conclude that these

questions about reservoir operations are critical. But I

understand that in the interest of time, it won't be possible

to present them both.

THE COURT: Thank you very much, Mr. Maysonett. Mr.

Wilkinson.

MR. WILKINSON: Your Honor, I had a few questions,

but I frankly think there's nothing so earth shattering there

that I have to take the time to do it. I'm going to waive in

the interest of having this proceeding completed today.

THE COURT: Thank you very much, Mr. Wilkinson. Mr.

O'Hanlon?

MR. O'HANLON: Your Honor, likewise, in the interest
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of saving time and moving the proceedings along, I waive cross

as well.

THE COURT: All right. Thank you very much. Is

there any redirect?

MS. WORDHAM: Yes, Your Honor. Just very briefly.

REDIRECT EXAMINATION

BY MS. WORDHAM:

Q. Mr. Leahigh, would you please find the Federal Defendants'

Exhibit Number 3 in front of you. This is the declaration of

Cay Goude filed by the federal defendants on, I believe it was

July 9, 2007.

A. Yes, I have it.

Q. If you will go to Exhibit 2, Attachment B of Ms. Goude's

declaration.

Have you found that?

A. Yes, I have. I see it.

Q. Attachment B. Could you please describe that briefly?

A. Yes. Attachment B is a flow chart that is

the -- identifies the specific process for ending action three

and implementing action four.

Q. So in the -- one-third of the way in from the

left-hand-hand column, there is a small box which indicates

"start of action four" -- "start action four"; is that

correct?

A. That's correct.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Leahigh - RD

1544

Q. And then there's an arrow pointing to the right; correct?

A. Yes.

Q. So if I understand this chart correctly, all the actions

identified to the right of the box that says start action four

would pertain to implementation of action four; is that

correct?

A. Yes.

Q. And the boxes and diamond shapes in here describe what

operations or how decisions would be made under plaintiffs'

action -- or the service's action four; is that correct?

A. That's correct.

Q. If you follow the arrows to a conclusion, where, at the

bottom right, not the diamond box, but the long rectangular

box, it says, "Modify operations (footnote I)." Is that

correct?

A. That's correct.

Q. Turning to the footnotes for Attachment B immediately

following the diagram, and going to footnote I. Would you

please read footnote I for the record.

A. Yes. "Operations of the two water export facilities will

be modified in a manner similar to what is described in action

three of Exhibit 2. Other actions may be taken that are found

to appropriately avoid or minimize entrainment effects at the

water export facilities."

Q. Now, when you estimated the water impacts, water costs
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associated with the service's action four, you estimated a

range of flows in Old and Middle Rivers at zero to negative

4,000 cfs; is that correct?

A. That is correct.

Q. And there is no specified flow in the chart, the action

matrix itself, that says negative -- zero to negative 4,000

flows for action four; is that correct?

A. Correct.

Q. Did you rely on footnote I of Attachment B of Exhibit 2 to

support your decision to include a flow objective of zero to

negative 4,000 cfs in estimating your water costs for the

service's action four?

A. Yes.

MS. WORDHAM: Thank you. No further questions.

THE COURT: Further cross?

MS. JAISWAL: No, Your Honor.

THE COURT: Ms. Jaiswal?

MS. JAISWAL: No, Your Honor.

THE COURT: Does any intervenor have any further

questions for Mr. Leahigh?

MR. WILKINSON: No, Your Honor.

MR. O'HANLON: No, Your Honor.

THE COURT: May this witness be excused?

Thank you, Mr. Leahigh. You may step down. You are

excused.
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All right. I am going to ask Mr. Maysonett that we

call Mr. Milligan for some brief questions.

MR. MAYSONETT: Yes, Your Honor.

MS. WORDHAM: Your Honor, I have one minor

housekeeping matter if I might.

THE COURT: Yes.

MS. WORDHAM: During Mr. Leahigh's testimony, we

offered an exhibit, order amending the Department of Water

Resources Federal Energy Regulatory Commission license that

was missing a page. We have since been able to obtain a

complete copy of the order. I would like to substitute the

order that was --

THE COURT: All right. If you would hand the

original and duplicate to the courtroom deputy.

MS. WORDHAM: I will do that, sir.

THE COURT: And she'll give you back the old one and

we can substitute the new one.

MS. WORDHAM: Yes, sir.

THE COURT: For the integrity of the record, let's

keep the old one and we'll mark this as -- what was the old

one? DWR Q, we'll make this DWR Q-1.

(Defendants' Exhibit DWR Q-1 was marked for

identification.)

///

///
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RONALD MILLIGAN,

called as a witness on behalf of the Federal Defendants,

having been first duly sworn, testified as follows:

THE CLERK: Please state your full name for the

record and spell your last name.

THE WITNESS: My name is Ronald Milligan, last name

spelled M-I-L-L-I-G-A-N.

EXAMINATION BY THE COURT

THE COURT: Please have a seat. You have just stated

your name for the record. Can you tell us by whom you're

employed?

THE WITNESS: I am employed by the US Bureau of

Reclamation.

THE COURT: For how long?

THE WITNESS: Since -- since November of 1999.

THE COURT: What's your present assignment?

THE WITNESS: I am the operations manager for the

Central Valley Operations Office in Sacramento.

THE COURT: Does that operations office at Sacramento

include responsibility for operation of the Central Valley

Project?

THE WITNESS: Yes, it does.

THE COURT: How long have you held this position?

THE WITNESS: Since November of 2004.

THE COURT: And have you had direct knowledge of the
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work on the 2004-2005, what's referred to as the OCAP and the

Biological Opinion that was prepared relative to that?

THE WITNESS: Not in the direct preparation, but upon

its completion, we've been operating to that in part, within

our other operations, since that time.

THE COURT: If I understand your answer, then you had

no role in the preparation of any portion of the materials

that comprised the administrative record or the Biological

Opinion and the evaluation of the OCAP?

THE WITNESS: That is correct. That was completed --

at least the reclamation part of that, was completed before I

took my position at the CVO.

THE COURT: Commencing in March of 2005, were you

familiar with the process known as the DSRAM?

THE WITNESS: Yes, I was -- I am familiar with that.

THE COURT: And what is the basis for your

familiarity?

THE WITNESS: Primarily working as a -- say the week

to week operations of what's referred to as the Water

Operations Management Team. I act as the co-chair for that

group. And then the work with receiving the information from

the Delta Smelt Working Group every fall depending on the fall

midwater trawl that would trigger -- or other triggers as to

when the Delta Smelt Working Group would convene and basically

be apprised of what their discussions had been on a weekly
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basis.

THE COURT: And so you had regular communication,

including observation, of the delta smelt Working Group's

activities in this, if you will, implementation of the DSRAM?

THE WITNESS: Not in their -- not directly to their

deliberations, if you will, or their meetings. I have a staff

person that's under my direction that attends typically to

provide information to the working group along with a person

from the state project. Provide them information about

current operations and what projected operations would be over

the next week, month. What standards in the Delta may be

controlling at a particular time.

And then if there's any information or

recommendations that may come out of that group, it would come

then to the WOMT, who would then discuss those recommendations

or those findings or information to see if there was any

operational changes that would be appropriate for the coming

week.

THE COURT: I'm not going to ask you to summarize it

at all, but I am going to refer to testimony that has been

given here by various biologists concerning the decline of

the, if you will, health of the delta smelt species. You're

familiar with that information?

THE WITNESS: Yes, I am.

THE COURT: And in the years commencing with 2005,
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after these, the DSRAM, the DSWG and the WOMT were actually

constituted and started their work, you've been on the WOMT,

an active participant in that process?

THE WITNESS: Yes. Yes, I have.

THE COURT: Now, is it true that there were

recommendations made in the year 2006 starting in the spring

by the Delta Smelt Working Group that called for actions,

protective actions to be taken with regard to delta smelt?

THE WITNESS: There were recommendations from the

working group that started prior to that. But then they

continued through the late winter into the spring. Is

your -- are we going to talk about at all the earlier

recommendations or findings or are we going to focus more on

the later ones?

THE COURT: If you want to start with the earlier

ones. I don't want to prolong this or extend it.

THE WITNESS: Sure.

THE COURT: But start with the earlier ones and then

move into the 2006 water year.

THE WITNESS: Well, within the 2006 water year, there

were some recommendations that were -- that were made in

conjunction with some triggers about the hydrology. This last

winter was dry, so there were several occasions where some of

the -- some of the recommendations were not -- the trigger did

not occur. Some of those were in the early winter months
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where the trigger would have been, if I recall without having

them in front of me, if we had flows on the Sacramento River

near Rio Vista that would get above a certain three-day

average, then a particular set of curtailments that may relate

to Old and Middle River flows would come into play. Those

triggers did not occur and there were no modifications to

operations.

I think there were probably -- there was some times

we certainly operate to Old and Middle River flows in January

and February, we would continue to touch base week to week.

If I recall, the management to Old and Middle River was in the

range of about negative 5,000. I think there was a time that

may have been near 4,000, negative 4,000. I can't remember

the exact dates. But it was in that range.

We had discussions back and forth, because this was a

fairly new way of managing the central Delta's hydrodynamics.

So we had some spirited discussions as to -- as to what's the

proper averaging period, how the projects could -- what would

be construed as being consistent with the recommendations or

the spirit of them.

Because typically although both the USGS and the

Bureau of -- USGS and the Department of Water Resources have

some empirical equations that would predict an approximation

in Middle and Old River flows, they do vary and they

are -- there is some error bounds around those.
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To get an actual measured reading from the USGS on

those -- to get a middle and Old River flow takes several

days, it's several days in arrears. And we found that when

we're working, I think, if I remember correctly, a five-day

averaging period. So we were trying to modify operations in

terms of pumping and reservoir releases in the upper -- mostly

in the Sacramento watershed to be able to maintain a negative

Old River flow in a range that seemed appropriate.

But with the several days in arrears from the USGS,

we were -- I won't say that we were struggling, but we were

really looking to see and document what the response was to

the gauges to different actions. And there were times that

there were lags.

It was not instantaneous or one-day response to,

let's say, a pumping curtailment or a reservoir -- or say a

flow increase at -- let's say at Rio Vista, that -- or even at

Vernalis, that would respond very quickly. So -- and there

would be some swings. It wouldn't be a smooth transition

either. So we had some observations for further consideration

if we were to use this as a tool in subsequent years.

THE COURT: Are you aware that in this case, the

plaintiffs have referred to recommendations made in the

spring, the late spring of 2006, action recommendations that

then were communicated to the WOMT and ultimately resulted in

no action being taken? Are you familiar with the plaintiffs'
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claims about that?

THE WITNESS: Yes, I am.

THE COURT: And relative to the fact that no action

was taken in regard to the Delta Smelt Working Group

recommendations, would you say that that was accurate or not

accurate?

THE WITNESS: There were some -- there were

some -- I'm trying to find the right word. There were some

actions that were referred to as recommendations by the Delta

Smelt Working Group in the later -- let's say in the spring

period, particularly, I believe, after the VAMP pulse, which

was --

THE COURT: Yes.

THE WITNESS: -- delayed a week this year because of

the size of hatchery fish within the San Joaquin River basin.

But as we were coming out of the VAMP period, there

were some recommendations made. I do remember one in

particular recommendation to keep cross-channel gate in an

open position. That was, upon review, countered to both the

Water Quality Control Plan, which would have necessitated an

urgency change petition with the state board, and subsequent

discussions with NOAA Fisheries, they were concerned about

leaving it open because there were some out-migrating salmon

in the system. So that is one aspect of a recommendation that

was not followed.
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There were certainly, later on, as it became apparent

that both EWA assets or the ability for the EWA to function in

a manner that it could, in essence, pay back the projects for

curtailments without impacting operations in the long term

sense or allocations to contractors, that -- this is my

characterization of that circumstance. This situation was

elevated to the director's level of each of the five agencies,

meaning DWR, Bureau of Reclamation, NOAA Fisheries, Department

of Fish & Game and the Fish & Wildlife Service.

There were discussions there about what should be

done at that point because we had exhausted the typical asset

set, if you will, that was described within the Biological

Opinion and project description in the biological assessment.

The work that was -- after discussions at that level,

it came back that the recommendation would be -- there would

be some modification and continued assessment of the

circumstances. But the -- the work of the Delta Smelt Working

Group was taken certainly under advisement by the directors.

But some subsequent changes in operations were -- came out of

that particular sets of meetings. And some of those meetings

were two or three times a week.

THE COURT: All right. And going into the '07 water

year, you're familiar with the June actions where pumps were

stopped --

THE WITNESS: Yes.
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THE COURT: -- relative to both recommendations and

conditions?

THE WITNESS: Pumping was curtailed significantly. I

will use the example of at the Jones Pumping Plant in the

Central Valley Project. We were at one unit pumping, which is

one of the large pumps there with the capacity of 850 cfs,

which started the beginning of the VAMP period. And that

lasted for 31 days. And then we had another subsequent 19 or

20 days where we sustained our pumping at one unit.

The recommendation at the time, if I'm not mistaken,

from the Delta Smelt Working Group was to try to achieve a

zero Old and Middle River flow. Zero to positive. It was for

a number of reasons that had been discussed about the

hydrodynamics of the Delta and the pumping within the interior

itself for non-project purposes, and also the base flow in the

San Joaquin River after the pulse flow period, even if it was

a critically dry year from the San Joaquin River basin.

Even if the project, both projects had cut to zero,

it was our assessment that a Middle and Old River flow of at

zero could not be achieved. The Bureau of Reclamation

assessed our particular demand for our project at the time and

we assessed that some flow was necessary to -- for several

reasons.

One, to maintain deliveries to the upper Delta

Mendota Canal contractors, who would have -- in essence, some
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portions of those districts had no other source of water that

they could rely on quickly. Other portions of those districts

would have had to begin pumping from the San Joaquin River to

be able to meet some of their demands. Which would have

further reduced the influence of the Delta, which would have

further compounded the middle and Old River situation. The

reclamation used some authorities that we had within

the -- both within EWA and B3 of the Central Valley Project

Improvement Act to make some purchases of water from known

sellers to augment flows in the San Joaquin River to, if you

will, compensate for the one unit operation at Jones Pumping

Plant.

THE COURT: In your opinion, did the Bureau -- and

let me ask one question foundationally before I ask that

opinion. Is the WOMT, is that the final authority on whether

or not a recommended action is going to be implemented or does

it go higher?

THE WITNESS: The documentation of the WOMT is

somewhat different in a couple of places. Typically WOMT will

be representatives designated by the individual directors to

represent them on a weekly basis. And that's ordinarily how

we operate.

In other places, the WOMT, in essence, is the

director's level. And that when we elevated a discussion of

22 directors, that is still really within the WOMT structure.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Milligan - Examination by The Court

1557

I will say that the project agencies, because they are the

ones who actually have to issue the order to make a change,

whether it's in the pumping or releases, ultimately have the

final decision that's made about what is done. But in this

case, most often it would be an extreme circumstance of some

emergency where an agency would override, let's say, consensus

of the WOMT.

THE COURT: Now, I'm going to ask for your opinion.

Relative to the plaintiffs' claims that the Delta Smelt

Working Group action recommendations for protection of the

delta smelt were not followed or implemented, can you express

your opinion about whether or not there was a response and

whether actions were or were not taken in response to the

recommendations?

THE WITNESS: In my opinion, as an observer and one

who was providing some information to that collective group,

and meaning at this point the director's level, who had

recommendations from the Delta Smelt Working Group, that

certainly the recommendations were taken very seriously for

consideration. Those were balanced with other considerations

of the other species, the economic effects of making changes

or curtailing deliveries that occur at the time both from an M

and I and an agricultural standpoint.

Considerations were given to the withdrawal rate at

San Luis Reservoir. We've touched on that with some of the
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testimony. And staying within a safe limit there without

causing some major structural damage.

At that time we had several periods where O'Neill

Forebay elevations were very low, which would have -- could

have potentially triggered shutting off of the pump generation

plant associated with that facility, which would have been

interruption of supply.

So the projects collectively were operating as close

as they could to the edge in terms of trying to minimize

pumping as much as we could during this period. And also

looking very carefully at what the salvage was at both

facilities, trying to determine if any fish that were in the

southern Delta were taking -- were being -- were being taken

in. We had very little fish taken during this period at the

Tracy fishery facility.

And there was a number of discussions about the

dynamics of the Clifton Court Forebay and potential for some

fish to -- whether they were maybe coming in from Old River

into the forebay somehow before they got to the Tracy Fishery

Facility or if they had been around in that area from some

period of time before.

There was a great deal of focus on the temperatures

in the southern Delta and the survivability of any juvenile

smelt. Certainly continued observations of smelt distribution

that came from the 20 millimeter trawls.
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Initially there was some concern about the low

numbers being such that it may not be readily apparent as to a

distribution given the low numbers. But as we got into this,

you know, four, six weeks at a time, the distribution -- a

pattern of finding of the few fish that were found indicated

that although it wasn't a strong indication of distribution,

the distribution of the fish tended more towards the northern

Delta out towards the bay.

THE COURT: Would you agree with the biological

assessment that the status of the delta smelt is presently at

a critical stage in terms of its jeopardy for survival?

THE WITNESS: I assume you mean that in a small b,

small a, not a biological assessment as a document.

THE COURT: I'm sorry. You're exactly right.

THE WITNESS: Okay. Given -- again, this is not my

area of expertise, I am an engineer.

THE COURT: I am looking to you as the executive who

runs these operations.

THE WITNESS: Certainly as a concern to the Bureau of

Reclamation that for the last three years, the fall midwater

trawl, which we would agree from, at least my discussions with

our biologists and those at the service, is the key indices on

the smelt, to give us some indication of the status of the

species.

We are very concerned about that. Reclamation,



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Milligan - Examination by The Court

1560

beyond the operation of the projects, have invested in the

Pelagic Organism Decline effort. We fund roughly half of

that. Plus provide a number of key staff to participate in

the 30 some odd scientific studies. Because there seems to be

something that's happened in the estuary that has changed,

probably since about the year 2000.

And to this point, we're not -- I don't think anybody

can say that it is not entirely that the project has some

effect because there is some hydrodynamic effect there. But

there are a couple of other stressors in the system that have

been discussed in court that we feel are worthy of

investigation. And to get -- because we actually think if we

were to just focus solely on the operations of the project,

that we would see further declines potentially.

THE COURT: There isn't any question, as an operating

executive, that you recognize your full responsibilities under

the Endangered Species Act on behalf of the Bureau of

Reclamation? Not asking for a legal conclusion.

THE WITNESS: I believe --

THE COURT: As an operator.

THE WITNESS: So. I will submit that Bureau of

Reclamation, under my signature, requested reconsultation with

the Fish & Wildlife Service based on the status of the

species. And that was July of a year ago. July of '06.

Reclamation, me and my office, who is responsible for
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preparing the biological assessment, requested reconsultation.

We've also requested reconsultation with NOAA Fisheries on our

other opinion, and that's based more upon the listing of the

green sturgeon and some critical habitat designation. But --

THE COURT: We don't have to have any concerns, any

judicial concerns about the agency following the law.

THE WITNESS: No. We've also stated some 7(d)

responses, if you will, that may not be the proper word. But

under the -- let's say, we -- there's certain actions that we

have indicated that they are going to put on hold and not

commit long-term to until we have a re-worked re consultation

Biological Opinion in place.

THE COURT: And are you familiar with the Fish &

Wildlife Service proposed action matrix that has been

presented in the context of these proceedings?

THE WITNESS: I am familiar with these.

THE COURT: And were that or some other remedy to be

ordered by the Court, do you foresee any difficulties,

impediments to the implementation of any such remedies?

THE WITNESS: I will say that all of the matrices of

actions that I have seen would present some difficulties, yes,

in operating the projects. Is there a reason that we could

not do that, reclamation would make every attempt to find

within its authorities to implement those actions and work in

a coordinated matter with the state project.
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In particular, for the Fish & Wildlife Service

matrices, we believe that that is implementable, if that word

makes sense.

THE COURT: It does.

THE WITNESS: Is that it could be done. It would be

with significant effects, depending on the hydrology. Would

it be beyond the current B2 EWA set of assets that -- as laid

out in the biological assessment for the last opinion? It

very well could. And reclamation would try to find other ways

within its authorities to account for those effects as they

are related to the CVP.

THE COURT: Thank you very much. Those are my

questions. Do you wish to question, Mr. Maysonett?

MR. MAYSONETT: Your Honor, I don't have any followup

questions in addition to the Court's unless there's some area

that the Court would like me to --

THE COURT: Do the plaintiffs wish to address any

questions to Mr. Milligan?

MS. POOLE: Two questions, if I may, Your Honor.

THE COURT: Yes.

CROSS-EXAMINATION

BY MS. POOLE:

Q. Good afternoon, Mr. Milligan, my name is Kate Poole, I'm

an attorney for the plaintiffs. I have a clarifying question

for you.
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I believe that the judge was asking you about Delta

Smelt Working Group recommendations and WOMT responses in two

different time periods during this testimony you just gave.

Spring, '06 and spring, '07. I understood your answer to be

only addressing spring '07 operations. Is that correct?

A. That is not my recollection of our conversation just now.

I think the two periods we spoke of were certainly the spring

of '07, but I believe it was the earlier winter '07 that we

were -- that I was referring to in terms of some actions that

were contemplated by the Delta Smelt Working Group that were

not triggered.

THE COURT: Did you mean to say winter '06?

THE WITNESS: Yes, I did. Well --

THE COURT: We haven't got to winter '07.

THE WITNESS: It was the January/February '07 that

I'm referring to. There was some late -- there were

discussions among these lines in December of '06. I

don't -- I don't remember anything that we discussed that

related to the spring of '06.

MS. POOLE: Thank you.

Q. And if I understood you correctly, I believe you just

testified that during the period when the Delta Smelt Working

Group recommendations were in place this May and June of '07,

that the bureau was, quote, "operating as close to the edge as

we could." Is that correct?
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A. My reference to "close to the edge" in terms of operations

were primarily south of Delta, withdrawals from San Luis

Reservoir and the operational range within O'Neill Forebay.

Q. So you were not referring to Delta export rates from the

bureau and Tracy pumps?

A. I think I mentioned that we had one pump unit going at 850

cfs, which is the minimum we can pump at that location. And

that we were simultaneously at that time making purchases and

having water released into the San Joaquin River to compensate

for that. However, the collective hydrodynamics in the Delta

did not allow for that combined operation or collective

operations to get to the zero in middle and Old River flow.

Q. Thank you. In the second half of June, the bureau's

pumping rate from banks ranged between over 2,000 cfs and

close to 6,000 cfs; is that right?

A. I'm confused by your question because I'm not sure if you

mean Jones Pumping Plant.

Q. I'm sorry. Yes, I do mean the Jones Pumping Plant.

A. I believe early in the month of June, there was a time

that we transitioned up to a three-unit operation, which would

probably be -- I'm not sure what the lower end of your range

was that you discussed.

Q. 2000 cfs.

A. Approximately 2000. It probably was 2100 potentially.

But probably a little over 2,000 cfs with three units in place
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to be able to meet demands as they were also being elevated

within the State Water Project. Not to delay or -- delay the

answer, but the circumstances at the time were the State Water

Project had for a period allowed the CVP to take more than its

47 percent share, if you will, of withdrawal from San Luis

Reservoir.

Circumstances within the State Water Project south of

that point necessitated that they needed to take a larger

share of their withdrawal much closer to their 52 percent, 53

percent. So the -- at that time, again, under consultation

with the directors of the five agencies, a decision was made

to put several more units online at Jones Pumping Plant given

the low salvage numbers at the Tracy fishery.

And the intent there was to monitor that very closely

and see how that was to respond. And as we got closer to the

end of the month, as temperatures rose in the south Delta,

several more units were brought online.

Q. For a pumping rate of close to -- of more than 4,000 cfs;

is that right?

A. Our five unit operation would have been at 43 to 4400 cfs.

MS. POOLE: Thank you, Mr. Milligan.

THE COURT: Mr. Lee, Ms. Wordham, does the DWR have

any questions?

MR. LEE: We have no questions.

THE COURT: Thank you. Mr. Wilkinson, any questions?
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MR. WILKINSON: Yes, Your Honor, I do have just a

couple of questions.

CROSS-EXAMINATION

BY MR. WILKINSON:

Q. Mr. Milligan, I believe you testified that part of the

action matrix requires the maintenance of a zero cfs or a

potential zero cfs flow in Old and Middle River at certain

times of the year?

A. I believe several of the matrices have that as one end of

the bounds, yes.

Q. And was it your testimony that maintaining a zero cfs flow

would be difficult for both the state and federal projects?

A. Thinking of the projects combined overall, during periods

where the San Joaquin River inflow at Vernalis is low and

there is, let's say, at least some degree of pumping by

in-Delta diverters, and particularly at times where the tide

cycle was such coming from the neap tide to the spring tide

that, as Mr. Leahigh referred to, is the kind of filling of

the Delta, if you will, that a very low Middle and Old River

flow, whether it's negative 1,000 or down to zero or even

trying to achieve positive, is probably beyond the ability of

the projects, within their pumping.

Q. Is it also true that there are diversions made by the

Contra Costa Water District and agricultural diversions on Old

and Middle Rivers as well?
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A. When I referred to in-Delta diversions, those are the two

primary areas. Both the agricultural diversions and also

Contra Costa's pumping.

Q. If you were required to meet a zero flow in Old and Middle

River, and you already had your project pumps shut off, how

would you try to meet that flow?

A. Realizing that modifying the tides toward -- the

meteorological condition that might also affect, low pressure

systems, winds, storm surges that were a concern at the time,

one might send -- I believe, that the State Board actually

sent out letters to those diverters asking them to curtail as

much as they could. The only other option that the projects

might have available to them is finding water on the San

Joaquin River, whether it's in the form of rolling cellars or,

in the case of reclamation, potentially operations at New

Melones to provide additional flow into the San Joaquin River.

Now, New Melones, as a point in fact, for the coming

year would be very difficult. Reclamation doesn't have any

extra water, so to speak, within New Melones.

Q. Even if you were able to follow one of those actions, Mr.

Milligan, do you have any assurance that doing so would result

in zero flow in Old and Middle River?

MS. POOLE: Objection. Incomplete hypothetical.

THE COURT: Do you have enough information to answer

this question?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Milligan - X (Wilkinson)

1568

THE WITNESS: I would probably ask as a hypothetical,

if you could add just a little more detail to that.

THE COURT: All right. The objection is sustained.

BY MR. WILKINSON:

Q. Mr. Milligan, are you aware that the Department of Water

Resources has made one change to the proposed Fish & Wildlife

Service action matrix?

A. I am aware that within Mr. Johns declaration, he has

proposed -- I would have thought changes. I'm not aware

there's just one change. But I'm aware --

Q. Let me ask you --

A. I am aware of a change.

Q. Let me ask specifically. Are you aware that the

Department of Water Resources has suggested that the zero

flow, the lower end of the range in the Fish & Wildlife

Service action matrix, action number three, be changed to a

negative 1500 cfs.

MS. POOLE: Your Honor, I'm going to object. This is

beyond the scope of any direct testimony.

THE COURT: I'm going to overrule the objection.

I'll permit the witness to answer this question. This is

about a proposed remedy and feasibility of implementation.

This would be one of the implementing agencies. You may

answer.

THE WITNESS: I am aware of that suggestion.
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BY MR. WILKINSON:

Q. I'm sorry, Mr. Milligan. Did you complete your answer?

A. I am aware of that suggestion from Mr. Johns' declaration.

Q. As project operator, Mr. Milligan, would you support that

change?

A. From a -- from the context of treating these tables

as -- let's say the same par as the tables that we've been

looking at from the D 1641, for example, I would certainly

support making the lower range or the upper range, depending

on your point of view, as achievable for the projects if

possible.

I would probably also, as a steward of resources,

probably say that that's probably, as a remedy or as a

standard or as an objective, would be appropriate to move to a

negative 1500. There probably are times on the reverse of the

out -- of the water leaving the Delta, that it also seemed it

was possible to add another level of protection that would be

maybe a reasonable thing to do, depending on the input from

the biologists.

MR. WILKINSON: Thank you very much.

THE WITNESS: But as an objective, I would say

negative 1500 would be -- would allow the projects the greater

ability to actually meet what's being asked of us.

MR. WILKINSON: Thank you very much. I have no

further questions.
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THE COURT: Mr. O'Hanlon.

MR. O'HANLON: Yes, Your Honor.

THE COURT: Do you have any questions?

MR. O'HANLON: Yes, Your Honor.

CROSS-EXAMINATION

BY MR. O'HANLON:

Q. Mr. Milligan, since you joined the Bureau of Reclamation,

how much money has the Bureau of Reclamation spent on efforts

to protect the delta smelt?

MS. POOLE: Objection. Beyond the scope. And also

calls for economic costs.

THE COURT: All right. I will allow the question to

be answered for the limited purpose of showing any action by

the agency to respond to the status of the species as

threatened or endangered. You may answer.

THE WITNESS: I am afraid that I am not fully aware

of all the budgetary costs that may have gone into doing that.

I'm not entirely sure if you are referring to just monetary

budgetary-wise or, let's say, water costs.

BY MR. O'HANLON:

Q. Let me modify my question then, given your area of

responsibility. Since you joined the Bureau of Reclamation,

how much water has the Bureau of Reclamation dedicated to

efforts to protect the delta smelt?

A. Whether directly or indirectly, I would some -- I have
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seen some indication of, at least indirectly, virtually all

the B2 assets that are spent in the course of a year have some

benefit to delta smelt. So whether it's meeting the

incremental Water Quality Control Plan costs above Decision

1485 in the Delta, to some degree the fall releases that may

primarily be for the benefit of the salmon species or

steelhead species in CVP controlled rivers and streams.

Some might say that the cold water releases in Clear

Creek may have very little effect on delta smelt. We've never

tabulated it that way. But I would say at least a very high

majority of the B2 water that's used in a given year has at

least an indirect benefit to smelt.

THE COURT: And is that approximately 800,000 acre

feet you're referring to or some different quantity?

THE WITNESS: The 800,000 I'm speaking to. Now, some

piece of that, Clear Creek flows may have a very minimal and

some might argue no effect. But that's not the

large -- that's not a majority of that water, even a large

portion.

BY MR. O'HANLON:

Q. So can you give us --

A. I guess I'd add to that, reclamation does also provide

funding to the Environmental Water Account, both from a

staffing perspective, and then also as budgetary constraints

allow also for the purchase of water for EWA. Many of those
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actions are also for the benefit of smelt, either directly or

indirectly.

Q. Can you give me an estimate -- of 800,000 acre feet

dedicated under B2, can you give me an estimate of

approximately how much of that water is dedicated annually for

delta smelt measures or that benefits delta smelt indirectly?

MS. POOLE: Objection. Asked and answered.

THE COURT: Is there a different figure from what

you've just stated?

THE WITNESS: I am -- I am searching to see if I can

try to make an attempt to quantify, let's say Clear Creek

flows, let's say above 700,000 I would say.

THE COURT: Thank you.

MR. O'HANLON: Thank you, Mr. Milligan. I have no

further questions, Your Honor.

THE COURT: All right. I have no further questions.

Do the plaintiffs have any recross?

MS. POOLE: Two questions, Your Honor.

RECROSS-EXAMINATION

BY MS. POOLE:

Q. Mr. Milligan, I believe you just stated that meeting the D

1641 salinity standards benefit delta smelt as assisted by the

B2 releases. Would additional fresh water outflows to the

Delta benefit delta smelt?

A. Beyond what's in D 1641?
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Q. Yes.

MR. WILKINSON: I'm going to object on the basis it's

beyond the area of expertise.

MS. POOLE: The witness just testified that --

THE COURT: Yes. I'm going to overrule the

objection. As an operator, he can answer in the context of

his operational responsibilities in performance of his duties.

Not as a biologist. You may answer.

THE WITNESS: To help me formulate my answer, will

you please repeat the question, so I --

THE COURT: Read it back, please.

(Record read as requested.)

THE WITNESS: I will say as an operator that -- let's

say an increased net Delta outflow index would move the X2

position further to the Golden Gate. To the degree to which

that would be moved and to the degree that that would provide

additional habitat, I could not tell you given the current

population levels that that is a significant -- or would

benefit the population significantly. That would be beyond my

expertise.

MS. POOLE: Thank you, Mr. Milligan. That's all,

Your Honor.

THE COURT: Anything further, Mr. Maysonett?

MR. MAYSONETT: I have nothing further, Your Honor.

THE COURT: Mr. Lee?
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MR. LEE: No, sir.

THE COURT: Mr. Wilkinson?

MR. WILKINSON: No, Your Honor.

THE COURT: Thank you, Mr. Milligan. You may step

down.

THE WITNESS: Thank you.

THE COURT: You're excused.

Does any party have any further evidence?

MR. WALL: Your Honor, we have a very brief rebuttal.

I think it will take about five minutes.

THE COURT: Proceed.

MR. WALL: Dr. Swanson, if you'd come forward.

THE COURT: You're still under oath, Dr. Swanson.

THE WITNESS: Thank you, Your Honor.

CHRISTINA SWANSON,

called as a rebuttal witness on behalf of the Plaintiffs,

having been previously sworn, testified as follows:

THE COURT: Mr. Wall, you may proceed.

DIRECT EXAMINATION

BY MR. WALL:

Q. Dr. Swanson, there's going to be a stack of papers in

front of you. And if I could ask you to find Plaintiffs' 19,

which I'll put on the Elmo.

A. Could you describe it for me, please?

Q. Should be on your screen.
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A. Yes.

Q. This is plaintiffs' 19 for identification. Are you

familiar with this document?

A. I am.

Q. Could you describe it, please.

A. This document shows three graphs which plot daily delta

smelt salvage rates at the two facilities combined for the

months of December, January, February and March for the years

December, 1999 to -- through March 2000. December 2000

through March 2001 and December 2001 through March 2002.

The -- below the graphs, I have also -- is also shown the

average monthly Old and Middle River flow for those months.

Q. How did you come to become familiar with this document?

A. I created this graph.

Q. How did you create it? Where did you get the data from?

A. I used the data from the Central Valley Operations website

for daily salvage rates for delta smelt and I used data from

the US Geological Survey sensors in Old and Middle River to

calculate daily flows for Old and Middle River from which I

calculated the monthly averages.

MR. WALL: Your Honor, I move that Plaintiffs' 19 be

entered into evidence.

THE COURT: Any objection?

MR. WILKINSON: No objection.

THE COURT: Exhibit 19 is received in evidence.
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(Plaintiffs' Exhibit 19 was received.)

BY MR. WALL:

Q. Dr. Swanson, your proposed remedies in this proceeding

call for monitoring of larval juvenile smelt at the project

export facilities; correct?

A. That is correct, yes.

Q. Were you here for the testimony of Dr. Hanson?

A. Yes.

Q. And do you recall Dr. Hanson testifying regarding whether

he thought that monitoring was necessary or not?

A. Yes.

Q. Do you have a view on the necessity or the importance of

monitoring for larval smelt at the project export facilities?

A. In my judgment, monitoring for larval delta smelt

represents an essential component necessary for us to be able

to protect the delta smelt in this interim period. And I

believe into the future.

We currently have inadequate information for us to

evaluate the risk of entrainment for this early lifestage of

delta smelt and, given the current low population abundance

and the limited detection ability of our existing surveys, we

cannot rely on those.

Particle Tracking Model can only get you so far,

especially if you don't know where the larval delta smelt are.

And current monitoring at the two export facilities does not
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detect, measure or count delta smelt smaller than 20

millimeters in length.

Q. Dr. Swanson, were you here for the testimony of Dr.

Miller?

A. I was.

Q. Do you have any response to his testimony?

A. I remain concerned about the analyses and interpretation

that Dr. Miller presented in regards to his efforts to

understand what are the driving forces controlling delta smelt

population abundance.

Dr. Miller's principle conclusions, I have two

general responses. One is Dr. Miller appears to view the

only -- the only aspect of water project operations that he

considers in his analyses appear to be related directly to

water export operations.

And I think it's extremely clear that operations of

the two water projects and their impacts on delta smelt and

delta smelt critical habitat are far greater than that. And

therefore, analyses that focus exclusively on exports are not

particularly useful, particularly with reference to trying to

determine how we need to modify operations to minimize their

adverse impacts on the species and its critical habitat.

With regard to his analyses of the effect of

zooplankton density on delta smelt population abundance, I

continue to find those analyses highly questionable with
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regard to his statistical techniques and I think they

represent another example of Dr. Miller's selective use of

data.

And I'll just give one example for that. And that is

in his analyses to determine whether or not the availability

of zooplankton food for delta smelt is a limiting or critical

or driving factor for delta smelt population abundance, he has

limited his analysis to looking at just two of the copepod

species which are present in the Delta. Eurytemora and

Pseudodiaptomus.

He has actually also admitted that one of those

species is, in fact, no longer present in the Delta and

ignores the fact that we know delta smelt eat many more

copepod species than just those two. That alone is enough to

provide a lot of questions as to how he can interpret those

analyses.

Q. Dr. Swanson, you mentioned --

THE COURT: Did you mean to say that there are known

species of zooplankton that exist that are present in the

water column that are not included in the analysis?

THE WITNESS: Yes, that is correct, Your Honor, at

least several.

THE COURT: And the inference that the expert would

have the Court draw is that there are only two sources of food

present in these zooplankton for the delta smelt?
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THE WITNESS: His analysis examines only the

abundance of those two zooplankton species with regard to

delta smelt and ignores the fact that we know, based on gut

content analysis, that delta smelt eat many more species than

just the two that he included in his analysis.

THE COURT: And can you identify some of those?

THE WITNESS: I will hope to pronounce the names

correctly. One of them is Limnoithona.

THE COURT: Help the court reporter, please.

THE WITNESS: That's, oh, my goodness,

L-I-M-N-O-I-T-H-O-N-A.

Another one is called Acartiella, and I'm probably

going to spell that one wrong, but I think it's

A-C-A-R-T-I-E-L-L-A.

And after that, I'm running out of species names,

Your Honor.

THE COURT: Thank you. You may proceed.

BY MR. WALL:

Q. Dr. Swanson, is the abundance of any of the species of

zooplankton on which delta smelt feed increasing?

A. Yes. The abundance of Limnoithona has increased

dramatically in recent years.

Q. And that's a time period when delta smelt population has

declined; correct?

A. Yes, it is.
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Q. Dr. Swanson, you testified that you were here for the

testimony of Dr. Hanson. Do you recall him mentioning new

survey data that's come out?

A. Yes, I do.

Q. And that's new survey data from the Summer Townet Survey;

am I correct?

A. Yes.

Q. Have you become aware of this new survey data since your

earlier testimony a few days ago?

A. Yes, I have.

Q. Could you briefly describe for us what the new Summer

Townet Survey data shows?

A. Yes. Last night I went on to the internet and I accessed

the website of the Department of Fish & Game and reviewed the

most recent data from the Summer Townet Survey. I've written

myself a little note. A cheat sheet with some of the results,

which I hope is okay. The summer townet typically consists

of --

THE COURT: If you don't have any independent

recollection and you need to refer to the notes to refresh

your recollection, it's okay.

THE WITNESS: Thank you, Your Honor.

THE COURT: That is the case?

THE WITNESS: Could you --

THE COURT: Do you need the notes to refresh your
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recollection?

THE WITNESS: Yes. Thank you, Your Honor.

THE COURT: You may proceed.

THE WITNESS: The Summer Townet Survey consists of

six sequential surveys. At the point where I prepared my

testimony and my declarations, four of those had been

completed. Or the results for the four were up. And they now

have completed surveys five and six. And the numbers of delta

smelt found in these last surveys is extremely low.

And, in fact, the other thing that I find equally

disturbing is that the numbers of different stations, sampling

stations within the Delta that are surveyed by the townet

survey, the numbers of stations at which delta smelt are being

detected is extremely low.

For example, the fifth survey of the 2007 Summer

Townet Survey found delta smelt at just two of more than 20

stations sampled. And the sixth survey found delta smelt at

only one survey and, in fact, only found a total of five delta

smelt. The total number of delta smelt collected in the six

surveys for 2007 summed to 55 fish. This is compared to A2

fish --

Q. If you could just pause and I'll write those down on the

Elmo.

A. Certainly.

Q. If you could tell us the number of delta smelt found in
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the first six surveys, Summer Townet Surveys in 2007.

A. 55 delta smelt were collected in 2007.

Q. And do you have that information for 2006?

A. I do.

Q. What is that?

A. 82 fish.

Q. Do you have that information for 2005?

A. Yes. It was 119 fish.

Q. How about for 2004?

A. In 2004, 189 fish were collected.

Q. Do you have that information for 2003?

A. Yes. In 2003, 338 delta smelt were collected.

Q. Do you have information on the number of stations at which

delta smelt were found by the first -- or the sixth Summer

Townet Survey in each of those years?

A. Yes. For survey number six, which would you like, in

2003? Delta smelt were found at six stations. In 2004, they

were also found at six stations. In 2005 -- oh, I beg your

pardon. 2004 is four stations. In 2005, they were found at

five stations. In 2006, they were found at five stations.

And in 2007 for survey number six, they were found at only one

station, which was located in the lower Sacramento River near

Decker Island.

Q. Dr. Swanson, do you have any conclusions from this new

data?
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A. As I testified earlier, both the abundance and

distribution of a species are critical indicators of its risk

of extinction and population status. I think these new data,

they have re-emphasized my very high level of concern for the

species because they indicate that, in fact, the population is

in decline compared to last year and all previous years. And,

in fact, the distribution of the species is becoming much more

limited.

And I think the new data reemphasized the very high

risk of extinction for the species right now. And

re-emphasized, in my judgment, the critical need to implement

all possible actions to minimize and hopefully eliminate, to

the extent that we can, the adverse impacts of water project

operations both on the fish itself, in terms of direct lethal

take at the facilities, as well as the adverse impacts of

operations on its critical habitat, including, during this

period when the fish is distributed in low salinity brackish

water habitat, beyond the direct influence of the pumps, but,

in fact, that habitat is being affected by water project

operations.

Q. Dr. Swanson, where was the one station where delta smelt

were found in the sixth Summer Townet Survey this year?

A. It was located on the lower Sacramento River near Decker

Island. I do not recall the station number.

Q. And is that the Delta smelt's preferred habitat for this
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time of year?

A. Typically at this time of year delta smelt are distributed

in low salinity habitat, wherever that habitat is in the

Delta. Under most conditions, and certainly in the recent and

historical past, that habitat would have been located further

downstream in the Delta beyond the confluence and Suisun Bay

because outflows would be higher than they are right now.

Q. Do these new survey data have any implications for your

proposed action number ten, the fall action?

A. Our fall action was developed based on scientific research

conducted by DWR scientists that show that during the fall,

the September through December period, the quality and

quantity of delta smelt habitat was determined in part by

salinity and, in particular, outflows which drive the location

of low salinity habitat preferred by delta smelt.

The location of low salinity habitat right now, on

the basis of outflow in X2, is at approximately 85 to 89

kilometers. Analyses of the results of that research

conducted by DWR scientists on habitat quality that were

followed up by work by scientists on the Delta Smelt Working

Group, some of whom are the same scientists, showed that

habitat quality, which they defined using these three water

quality metrics, was, in fact, related to the location of X2

or the location of low salinity habitat. And they found that

when low salinity habitat was located upstream of 80
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kilometers, comparable to where it is located right now, that

overall habitat quality for delta smelt was low.

Our fall action was designed to increase Delta

outflows and to shift the location of low salinity habitat

downstream to or downstream of Kilometer 80. And those

locations, the quality of habitat, as defined by this habitat

quality index developed by these scientists, is better than it

is where -- compared to where it is currently located right

now. Our action was designed to achieve these conditions.

Q. Dr. Swanson, is it your understanding that the location of

X2 is regulated by operations of the CVP and SWP reservoir

facilities?

MR. WILKINSON: Your Honor, I wonder if I could

interrupt just for a moment. Yesterday Mr. Wall was asked

what the length of his rebuttal testimony was going to be and

he said 15 minutes. This afternoon he told us it was five

minutes. We've now gone three times that length of time. And

I want to assure the Court I did not waive my

cross-examination of Mr. Leahigh in order to allow Mr. Wall to

expand his rebuttal testimony of Dr. Swanson. So I'd

appreciate an accurate estimate of what the rebuttal time is

going to be.

MR. WALL: This is my last question, Mr. Wilkinson.

MR. WILKINSON: Thank you.

THE COURT: Thank you.
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MR. WALL: Except for getting the document admitted

into evidence.

THE COURT: All right.

MR. WALL: Could you read back my question, please?

THE COURT: Yes, you may.

(Record read as requested.)

THE WITNESS: It's a combination of the operations of

the reservoir facilities and the Delta export facilities.

BY MR. WALL:

Q. Dr. Swanson, I put on the Elmo a piece of paper on which I

was doing my best to scribble down the numbers that you gave

me for the number of delta smelt found in the three surveys,

the Summer Townet Survey, the number of stations delta smelt

were found in that survey. Is that -- did I scribble those

numbers down accurately?

A. Yes.

Q. Your Honor, I can mark this piece of paper as Plaintiffs'

30 and I'd like to ask it be moved in evidence.

THE COURT: Is there any objection?

MR. WILKINSON: None, Your Honor.

THE COURT: Exhibit 30 is received in evidence.

(Plaintiffs' Exhibit 30 was received.)

MR. WALL: Thank you, Your Honor. That's our

rebuttal testimony.

THE COURT: Mr. Maysonett, do you wish to
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cross-examine?

MR. MAYSONETT: Just a moment, Your Honor.

Your Honor, in the interest of time, we're going to

waive cross-examination.

THE COURT: Mr. Lee?

MR. LEE: Similarly in the interest of time, we're

going to waive cross-examination.

THE COURT: Mr. Wilkinson.

MR. WILKINSON: No questions, Your Honor.

THE COURT: Mr. O'Hanlon?

MR. O'HANLON: No, Your Honor.

THE COURT: It appears that the examination on

rebuttal of the doctor is complete.

Thank you, Dr. Swanson. You may step down. You are

excused.

Does any party have further evidence?

All right. That then concludes the taking of

evidence in this proceeding. We are now at the hour of 2:45.

And we had planned to allocate three hours to argument and

half an hour for the Court to announce a decision. That would

take us to some time after 6:30 p.m. And as I have previously

indicated to the parties, I do not ask the Court staff -- I

stay, but I don't ask the Court staff to stay after the hour

of five p.m. and they aren't necessarily in the position to do

that. Plus the building closes now at five p.m. and the Court
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security officers, as I understand it, leave only a skeleton

staff. And although I think you will now notice that the HVAC

has come on in the room, to our mutual comfort, after five

they turn the HVAC off in the building. So that might also be

a limiting factor.

So I am going to propose that you try to attenuate

your presentations here to that which is ultimately essential

and that we try to make our way through this by 5:30 p.m.

We're going to have to give the court reporter breaks because

this testimony has been very rapid, it's very complicated and

it's very, very difficult to take, as you all know.

So at this point, we can simply take the time and

mathematically divide it, we'll all reduce our respective

shares of the time that's left.

MR. WALL: Your Honor, that would be acceptable to

us. It would be, if I calculate correctly, a little bit more

than half an hour for each of the three groups. It would help

me focus my testimony if the Court gave some indication of the

areas of its greatest interest. If the Court would like me to

make that decision, I'm happy to try to do it.

THE COURT: All right. Let me say this to all of

you. You don't need to talk about the law. I understand the

law and I'm going to cover the law in my decision. And so

what I think we need to focus on is the seminal issues that

have been raised.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1589

First of all, the status of the species as to how

critical jeopardy is, both to its survival and recovery and to

the impacts on its habitat of current and future conditions.

We are focused on, as part of that analysis then,

what the present, if you will, information -- and that's

mathematical quantitative information -- shows us on the

nature and extent of the distribution of the species.

The intervenors have raised issues about causes for

decline and they have -- and I think, by way of tentative

rulings, so you can direct your arguments, as I see this now,

Dr. Hanson, even Dr. Miller and all of the -- Mr. Milligan,

the operator for the action agency, nobody is arguing that the

species is in critical status.

And the question, I guess, is how does that translate

into the legal term of jeopardy. And there is, in the NMFS

case, a very specific definition of jeopardy that the Ninth

Circuit has very recently promulgated. It's a 2006 case.

And so the intervenors, primarily San Luis and Delta

Mendota Water Association and Westlands have essentially said,

well, we've got a problem here, but it has nothing to do with

the project operations and nothing to do with, in effect,

what's going on except as may be related to causes other than

water operations. I think that's a trial strategy that you

selected and that you have proceeded on.

I will tell you simply that in light of the
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scientific evidence that's been presented on both sides, that

evidence doesn't preponderate.

And so in terms of the requisite foundational

elements of the critical jeopardy and the status of the

species and the threats to the deprivation of its habitat are

found to exist, then we are essentially on to the question of

what remedy is going to be necessary in the interim because

that then leads us to three more legal than factual issues.

And that is the agency has requested, as have all the

parties who are opposing the plaintiffs, they have requested

that, one, there be a remand. Well, there's no doubt there's

going to be a remand, the law requires it and there has to

be -- in effect, there's already been reinitiated consultation

as Mr. Milligan indicated to us.

And so the question then becomes all the parties have

requested that there be no vacatur of existing Biological

Opinion. However, again, by way of tentative ruling, what you

have is you have the indication of every expert who has

testified, there is no controversy or dispute among any expert

that at the current time the take limits are inadequate.

And we don't have to worry about the Biological

Opinion because that's been ruled unlawful and so that is the

operative status. We have an illegal Biological Opinion with

take limits that are admitted by all experts in this case who

are biologists and have the competence to say so, it's
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inadequate to protect the species.

And given the requirements for the establishment of

the take limit, there isn't any party in this case who

provided us any legal authority on what we do about that in

terms of whether there is vacatur or non-vacatur of the

Biological Opinion and the take limits, when the evidence

tells us that the take limits aren't legally or actually

factually sufficient to protect the species. And so you

better spend some time on that.

And that will lead us then to remedies. And we have,

as I see it, the plaintiffs' ten element action. I'm not

going to call it a matrix because they haven't called it a

matrix. Their ten proposals, action proposals I'll call it.

I believe that's how Dr. Swanson has referred to them.

We have the Fish & Wildlife Service's five point

action matrix, they do call it a matrix so I'll call it a

matrix. It is proposed to be amended, it's not under Robert

Rules of Order, but as I understand it, DWR would like to

modify it in accordance with Mr. Leahigh's testimony this

afternoon.

Then we have Dr. Hanson for the State Water

Contractors who has proposed a three-tier approach which I

think essentially we can fold in to the Fish & Wildlife

Service as proposed to be modified by DWR.

And Mr. O'Hanlon has indicated that these Delta
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Mendota and Westlands parties have some proposals, but

candidly, I've kind of lost them or maybe I don't understand

them in what we've been going through. So you can tell me

about those if you think they're going to add anything.

Otherwise it would be more productive for you to

focus on the other remedies that are proposed and tell me

what's wrong or right about any of them because that's going

to be most helpful. And then if Mr. Buckley is going to be

taking some time, hopefully this gives us clear direction.

That's what I'd like to hear from you about. Does

that help?

MR. WALL: That does, Your Honor. And I'm sure the

Court will feel free to give me further direction as I

proceed.

THE COURT: Yes. A break first says the reporter and

she's the boss. So we're going to stand in recess until 10

minutes after three.

(Recess.)

THE COURT: We're going back on the record in NRDC

versus Kempthorne. Please be seated.

All right. We are going to now hear from the

plaintiffs. Bear with me one moment. Mr. Wall, you may

proceed.

MR. WALL: Thank you, Your Honor. Your Honor, the

delta smelt teeters precariously on the edge of extinction.
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We don't know exactly why. We don't know the exact population

level. But we do know that the species could go extinct

within the next year. We also know, without any dispute, that

the Central Valley Project and the State Water Project

operations, both at the export facilities and in their

management of flow through the Delta, are killing delta smelt

and adversely modifying its critical habitat.

Your Honor, this proceeding is not about assigning

blame or determining relative causation. The sole question

here is whether, in the face of considerable scientific

uncertainty, the defendants have proven that their proposed

operations will be deepen the jeopardy of delta smelt and will

not stand as an obstacle to this fish swimming back from the

edge of the cliff of extinction toward recovery.

Your Honor, by every reliable scientific measure, the

Delta smelt's population has crashed. All four indices by

which state and federal agencies measure smelt abundance have

set record lows. Delta smelt are hard to find in areas of the

fishes' critical habitat where they once thrived. These facts

are not disputed.

We also know that the geographic dispersion of the

delta smelt has been reduced. As Dr. Moyle and Dr. Swanson

testified, the delta smelt once spawned throughout both the

northern Delta and the southern Delta. No more. In 2007, the

delta smelt spawned only in the Sacramento River in a tiny
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part of their historic range. And as the recent Summer Townet

Survey indicates, they remain confined at this time to a tiny

part of their historic range.

This is a critical condition for the delta smelt. As

Dr. Moyle explained, when the fish are concentrated in one

small place, they are vulnerable to any environmental

catastrophe, they only have one population. As Dr. Moyle put

it, they have no backup or insurance policy.

Your Honor, the diversity of this species has

diminished as well. Delta smelt spawn over several months.

But according to the recent findings of Dr. William Bennett,

on whose research all of the parties here have relied to some

extent, the only delta smelt that are surviving to reproduce

at present are those delta smelt hatched during the period of

VAMP. Months of delta smelt on either side -- yes.

THE COURT: Excuse me just one second. I'm going to

ask the court security officer -- what we'll do is if it

appears that we don't have enough seating in the courtroom,

those of you who are standing can take seats in the jury box.

We'll let the court security officer help you do that if you

wish. Otherwise try to find seats for them.

I'm sorry for the interruption, Mr. Wall.

MR. WALL: Should I continue?

THE COURT: Please.

MR. WALL: Literally months of delta smelt that are
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hatching before and after VAMP are disappearing from the

population.

Now, when thinking about the question of jeopardy,

one naturally asks the question how many delta smelt are left.

And the most we can say about that is that no one really

knows. The only published peer review literature that

contains a population estimate is that of Dr. Bennett. And he

estimated, for 1994, a population of 86,000 delta smelt give

or take about 86,000. In other words, he didn't know. And he

acknowledged that the assumptions he made were not reliable.

There have been population numbers put forward in the

course of this trial. 1.8 million juvenile smelt. 600,000.

But Dr. Hanson's testimony put those estimates in perspective.

As he explained, and I'm quoting here, "A million fish may

sound like a lot to a layperson. In the context of a pelagic

species like delta smelt, a million larval and early juvenile

fish is a remarkably low number."

Your Honor, the species is not only in jeopardy, it

is at the tipping point. Every day seems to bring new bad

news. Dr. Moyle, who is widely recognized as the leading

expert on California native fishes and has been studying delta

smelt for decades and began studying them because when he

started they were easy to find, testified that, quote, we're

at a point where we need every small smelt out there we can

get to contribute to the survival of this species.
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Ms. Goude told us that if the Biological Opinion she

authored a year or so ago were carried out today, delta smelt

could go extinct within a year. Dr. Hanson testified that,

quote, given the extremely low population abundance levels

conducting more sampling for delta smelt was too risky because

it might cause take in the hundreds of fish. Quote, "take in

the hundreds of fish," he said, "would certainly be high."

This species could go extinct this year.

The question in this trial is whether the proposed

CVP and SWP operations have the potential to tip this species

a little bit further over that edge. They clearly do. And I

think if the burden were on us, we would have carried it, but

of course the burden is not on us. The operations of the

projects affect delta smelt in various ways. They affect

delta smelt by impinging on their habitat quality in the fall.

The projects regulate flow of water through the Delta

in the fall, which in turn affects salinity, which, according

to the findings of Feyrer, et al., scientists at the Defendant

Department of Water Resources, affects delta smelt abundance.

This study found that salinity levels in the Delta, that

complement of their water quality index, explained 19 percent

of delta smelt abundance.

Reduced fresh water outflows through the Delta

changed the location and amount of low salinity habitat,

moving it further away from the nutrient rich Suisun Bay
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towards the deeper less protective upstream channels and, in

particular, in the Sacramento River channel where those fish

are now confined.

Those reduced outflows are caused when water is kept

in storage or exported. The projects also affect the Delta

smelt's habitat in the southern part of the Delta.

Your Honor, Plaintiffs' Exhibit 1 is a map of the

Delta smelt's critical habitat. At present, the delta smelt

find themselves right up here in the northern part of the

Delta. And the testimony of Dr. Swanson and Dr. Moyle

establishes that a good third of their critical habitat in the

southern part of the Delta is entirely inhospitable to them

because of operations of the export facilities.

THE COURT: Why don't you use the letter and number

designation from the other map so that we'll have it for the

record where the north part of the Delta is.

MR. WALL: Your Honor, I'm not sure this other map

was admitted in evidence.

THE COURT: Then let's admit it now. Whose exhibit

was it?

MR. WALL: Well, we were intending to use it. We

ultimately thought this one was cleaner. But if there's no

objection, I think we --

THE COURT: No. I'm referring to the map that

had -- used by Dr. Hanson. It broke down the various areas of
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the Delta where sampling in effect and measurements were

taken. Where is that exhibit? Can you help us, Mr.

Wilkinson?

MR. WILKINSON: I'll find it, Your Honor, if I may.

THE COURT: Thank you. That's it. All right. Does

that have an exhibit tag on it, Mr. Wall?

MR. WILKINSON: Yes, Your Honor, it's State Water

Contractors Exhibit H.

THE COURT: All right. If -- the color diagram is

helpful, but just in terms of a locational reference, let's

use the letter and number as close to the north Delta where

you are arguing the delta smelt now exist.

MR. WALL: Your Honor, I believe Dr. Hanson, in his

testimony, said that this past year the delta smelt spawned in

the area of A4 on the Sacramento River.

THE COURT: All right. I agree.

MR. WALL: The southern part of the Delta, which

would be in the area of perhaps A8 and A10 and A12, which

contain critical habitat, is no longer regularly occupied by

the delta smelt. Some of the smelt are entrained on their way

in or out of that area.

And Dr. Moyle also testified that when the pumps in

the Delta operated at high or moderate levels, they change the

hydrodynamics of the Delta. They may confuse these fish as

they try to swim into that area or be pulled off course into
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less favorable environments.

Your Honor, and then there's the issue of

entrainment, of course, which the defendants have principally

focused and it is an important issue. We know that fish are

being entrained at the project export facilities. We don't

know how many. We know some are lost to predation before

they're salvaged. We know some of them get pulled through the

louvers at the fish screens. We know that the littlest smelt

under 20 millimeters are not counted at all and no one has a

precise idea of how many are lost.

What we do know is that this past summer, when the

projects were allowed to operate without being subject to a

court order, there were repeated days on which the projects

counted not tens, but hundreds of delta smelt in salvage. And

that was only the take of which we were aware.

Each of these adverse project impacts pushes the

delta smelt a bit further towards extinction. Delta smelt is

a species with no reserves, no spares, no back ups. And the

projects are chipping away at its population. Most of these

impacts are either not addressed by the defendants' proposed

remedies at all or are addressed only partially.

Now, Your Honor, I won't reiterate the law. The

Court is familiar with the NWF decision and the Court is

familiar with the burden of proof. I will say this. In the

face of uncertainty, the NWF decision, the Gifford Pinchot
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decision, which has a similar ruling for criminal habitat, and

the burden of proof require that uncertainty be resolved in

the Delta smelt's favor.

Dr. Swanson has proposed ten remedial measures. And

let me briefly review the evidence on those measures.

The first three involved monitoring. Continuation of

existing monitoring or improvement of monitoring at the

facilities, for example, that detect larval smelt. Larval

monitoring at the project facilities is critical because we

have no direct information at this time on when or how many

larval smelt are being taken. They just aren't counted.

Better information about the presence and location of

larval smelt is critical to effective operation of these

projects, to avoid taking large numbers of delta smelt.

Defendants have raised no meaningful objections to

this proposal. The agencies have contended that they might

need to train some additional staff --

THE COURT: I believe they're also proposing that if

we get to their remedies.

MR. WALL: I'm sorry, Your Honor?

THE COURT: I believe they're also proposing the

monitoring if we get to their remedies.

MR. WALL: Your Honor, I believe the Fish & Wildlife

Service does not. And I believe that Dr. Hanson's proposal,

he mentions the possibility of exploring or developing
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monitoring but he has no concrete proposal.

THE COURT: All right.

MR. WALL: If the agencies -- the contention they've

raised is that they have to train some additional staff or

perhaps buy some new equipment. If the agencies do not

believe they're up to the task of training a few additional

staff to conduct this monitoring, it's difficult to see how

they could be entrusted with the more weighty work that they

propose to be left to their discretion.

Dr. Swanson also proposes measures four through nine

that are principally addressed at entrainment and improving

the habitat of the southern part of the Delta as it's affected

by the export operations.

Now, there's several of these about which there's no

real contention. Dr. Swanson's action six is

essentially -- it's just a continuation of the VAMP.

And actions eight and nine, which involve

agricultural barriers, I don't believe any of the parties

dispute those actions are a good idea as well.

So the focus of the contention here is on actions

four and then actions five and seven. Much of the debate has

been around the particular flow levels that Dr. Swanson

proposed for her action four. And this is a measure that is

timed to protect delta smelt adults before they spawn. These

are the fish that have survived all the many causes of
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mortality.

You recall that there is a very tiny percentage of

the hatched fish that survive to reproduce. These are those

fish. They are the mothers of the next generation, hopefully

not the last generation of delta smelt. And it is critical

that they be protected.

Dr. Swanson modeled her fourth protective measure,

her action four, on a recommendation of the Delta Smelt

Working Group, which is composed of the agency scientists.

They proposed a range of flows and she chose the more

conservative protective side of that range of flows, given the

present status of the species that careful conservative

approach is warranted.

Your Honor, Dr. Swanson's measures five and seven

would essentially provide for Old and Middle River flows like

those found during the VAMP period. But would begin those

flows earlier and continue them later extending the period of

protection that Dr. Bennett's work suggests VAMP provide.

Dr. Swanson took this approach because Dr. Bennett's

work provides compelling, if new evidence that entire age

classes of delta smelt, entire months of hatched fish are

dying in mass.

Dr. Swanson also took this approach because, as she

testified, she does not have confidence that the very

statistical relationships between flow on the Old and Middle
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River and take provide the necessary resolution to decide an

appropriate level of Old and Middle River flows, if there is

better information, such as that provided by Dr. Bennett.

These VAMP like flows would end once salvage ends.

And there's some dispute about what that end date would be.

Dr. Swanson is the only biologist who's addressed that point.

And she's testified that the fish would likely exit the system

sooner under the flow conditions she's proposed.

The testimony of the DWR witness looked at

a -- looked specifically at 1998, which was a very unusual

hydrological condition, where there was flooding throughout

the San Joaquin Valley that might have brought numerous delta

smelt into that area that would not normally be there.

And I respectfully submit, Your Honor, that is not a

typical condition and certainly is not the condition that Dr.

Swanson has specified in her proposed remedial action.

THE COURT: When she does say that salvage ends?

MR. WALL: June 15th or five days after the last date

of salvage. But she doesn't know the date when that will be,

but she says she expects, based on the response of these fish

to favorable conditions, that they would move out of the

system sooner than they have under higher export rates.

Dr. Swanson's tenth and final measure is designed to

protect delta smelt sub-adults during the fall. There's clear

peer reviewed persuasive evidence, both from the -- well, the
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Feyrer work and also the work of the Delta Smelt Working

Group, and Dr. Moyle's research on the habitat needs of

rearing delta smelt that more fresh water outflow during the

fall will help push the low salinity zone down towards more

favorable habitat in Suisun Bay where it would be, but for

operation of the projects.

Defendants have argued that this measure is risky.

It is not risky. We know what habitat conditions are

beneficial to delta smelt. Creating habitat conditions that

are beneficial by moving the low salinity zone further

downstream may or may not prove sufficient to allow the

species to recover. But the trajectory of which this fish has

displayed in recent years at least indicates that providing

good habitat is a necessary condition for recovery.

Dr. Swanson's tenth measure is the only measure

proposed by any party to address this critical lifestage of

delta smelt. Now, this is a one-year species with high

mortality during the course of the year. We simply cannot

afford to ignore any lifestage nor may the projects' impacts

on that lifestage be ignored consistent with the Endangered

Species Act.

Your Honor, I'd like to briefly address the

defendants' and defendant intervenors' proposed remedies. And

I'd like to do that first by identifying some common

deficiencies in their proposals. The first is that these
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remedies give the agencies extraordinary discretion at where

to set flow levels.

Ms. Goude's action four is a process. And though it

illustrates what might be done, it doesn't require anything

specific. It's effectively a new version of the DSRAM process

that this Court already held insufficient.

Similarly, Dr. Hanson's tier two remedy sets wide

sideboards between minus -- I believe it's minus 1,000 cfs and

minus 6,000 cfs for flow in the Old and Middle River. These

sideboards are so wide you could get lost in their waters.

Now -- he now says that the prudent thing to do would be to

operate at the protective end of that range. His proposal

does not require the agencies to do so. And in the past, the

agencies have not demonstrated a willingness to operate the

projects in a fully protective manner.

Dr. Hanson's third tier measure sounds strict. Once

you have substantial salvage, dramatic increase in salvage, I

think he says, then you curtail pumping operations at the

level necessary to protect the public health and safety. But

this only lasts four days and after that the agencies get to

consider what they're going to do.

Well, what happened this past summer? Once they

began increasing their pumping operations, we saw days after

days of high levels of take that continued for the better part

of the month.
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A second flaw with the defendants' remedies is that

they rely on imperfect monitoring data. In many instances,

they are triggered by identification of delta smelt in the

vicinity of the project export facilities. The present

surveys and salvage measurements do not even count larval

smelt.

One of the surveys does look at larval smelt, but the

present abundance of larval smelt is so low that these surveys

are increasingly having difficulty detecting them even in

areas where they do exist.

The defense remedies are also deficient because they

don't look at protecting the fall lifestage of the species.

They're deficient because they, in the face of uncertainty,

err against more protective precautionary levels, which is

contrary to the requirements of the Endangered Species Act.

And finally, the defense experts were not willing to

testify that these remedies met the necessary legal standard.

This is really quite extraordinary.

Ms. Goude pointedly and repeatedly declined to offer

her opinion on whether the project's proposed operations would

cause jeopardy or avoid adverse modification. "I wouldn't

proffer an opinion on that," she said. I don't see how the

federal defendants can carry their burden of proof if their

expert won't testify that their project meets the legal

standard.
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Dr. Hanson, for his part, asserted that his proposal

would be sufficient to prevent jeopardy or adverse

modification attributable to the project export facilities

depending on how they are operated. But he isn't saying that

if they operate at the less protective end of his range, they

would necessarily avoid jeopardy.

He also admitted that he had not even considered the

incremental contribution of any factor other than export

facilities. That apparently means in reaching a no jeopardy

decision or opinion, he did not consider the operations of the

remainder of these projects, the reservoirs that are

withholding outflow in the Delta in the fall.

Your Honor, I'm going to only say two things about

Dr. Miller's hypothesis. The first is that facts are

stubborn, but statistics are pliable. If I understood Dr.

Miller correctly, he has taken two variables, delta smelt at a

juvenile stage and food abundance, and put them into one

variable and related this to later delta smelt abundance.

This is a little bit like saying I'm going to try to

relate the co-occurrence of tomato plants and gardening gloves

with later tomatoes. Well, the fact that you get the tomatoes

later doesn't mean that they were caused by the gardening

gloves, they were caused by the tomato plants.

It's statistically invalid and it's consistent with

the findings of the peer review on his earlier conclusion,
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which he proved through statistics just a few years ago that

delta smelt had recovered.

Your Honor, I'd like to briefly address the health

and safety and water supply issues. Plaintiffs propose an

explicit exception to their remedy to protect public health

and safety. There is a definition of public health and safety

in this context in federal law.

What this means is that under plaintiffs' proposal,

the defendants would not be required to take any action that

would impair the projects' ability to meet public health and

safety needs. This is a safety valve.

If the Court issues an order, it would have a safety

valve, an escape hatch, that if they need to do something else

to protect the public health and safety, they could do so.

This approach, under my understanding of the Court's

rulings about the evidence, makes the water cost information

presented to the Court irrelevant. Predicting the quantity of

water that would be needed to meet public health and safety

obligations in advance without information on the hydrology of

the coming year would probably be impossible and certainly be

unwise. Under our approach, the Court doesn't need to make

that prediction.

Beyond that, this Court has no warrant -- excuse me,

I'm losing my voice after several nights of no sleep. Get

some water. This Court has no warrant to consider costs
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economic water or otherwise in deciding what remedy is

necessary to avoid increasing the Delta smelt's jeopardy or

adversely modifying its critical habitat.

This case is remarkably similar to TVA v Hill decided

by the Supreme Court, in the landmark and defining ESA

decision. In that case, also involved a federal water

project, it also involved a small uncharismatic fish.

The federal water project had cost something on the

order of 100 million dollars to build, which was a lot of

money back then. It was designed to provide electricity for

20,000 homes as well as flood control benefits, jobs and

recreational benefits. The Court said one might argue that

the burden on the public through the loss of millions of

unrecoverable dollars would greatly outweigh the loss of the

snail darter.

But neither the Endangered Species Act nor Article 3

of the constitution provide federal courts with the authority

to make such fine utilitarian calculations.

Congress viewed the value of the endangered species

as incalculable. Quite obviously, it would be difficult for a

court to balance the loss of a sum certain, even 100 million

dollars, against the Congressionally declared incalculable

value. Even assuming we had the power to engage in such a

weighing process, which we emphatically do not.

Your Honor, Congress has provided a process in
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which -- by which the Section 7 obligations may be waived by

the executive branch to address public health and safety

emergencies or other problems of national and regional

significance.

Section 7 creates the endangered species committee

made up of high ranking executive branch officials in a

politically accountable branch of the government. And upon

proper application, this committee is empowered to exempt an

action agency from the requirements of Section 702 if doing so

is in the public interest.

The courts, however, are not empowered to do so.

Whether the delta smelt survives or falls finally over the

cliff of extinction, may well be decided in the next 12 to 18

months. Every biologist who has appeared before this Court

has reached that same conclusion. The science on what is

necessary to protect the delta smelt from falling over the

edge into extinction, let alone the science on what is

necessary to comply with the adverse modification requirement

is uncertain. We cannot look at a textbook, even Dr. Moyle 's

textbook, and be as confident as we would like that flows at

one level or another are protective while flows at another

level are not.

This uncertainty could make the Court's duty seem

difficult. This court's duty is not difficult, it is weighty,

but its duty is clear. The Court's duty is clear because we
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stand in a courtroom, not in a legislative chamber. Congress

has made a choice to preserve endangered species, whatever the

cost. The judicial branch's duty is to enforce Congress'

will. The agencies have failed to carry out their duty to

prevent jeopardy and adverse modification. This Court must,

however reluctantly, assume that responsibility. In doing so,

the Court must, under controlling precedent, resolve

uncertainties in favor of the delta smelt.

Your Honor, you asked about the issue of take limits

and let me briefly address that. Our concern is protection of

the delta smelt. We do not believe the present take limits

are protected. On the other hand, invalidate -- or vacating

the Biological Opinion doesn't put in place new take limits.

And it may cause some take concerns for the agencies in

operation of these projects.

We do not require vacatur of the Biological Opinion

if the Court layers on top of it a protective remedy that

ensures that these project operations will not deepen the

jeopardy of the delta smelt or cause adverse modification of

their critical habitat.

But the Court's order must accomplish those purposes.

If the delta smelt loses its grasp, if the agency officials

and defendant scientists who have guessed wrong in the past

are guessing wrong again, if this Court's remedial order

shaves the protections too closely, there will be no second
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chance. One of the species placed on this earth, a species of

little consequence to some, but incalculable value to

Congress, will disappear forever.

Your Honor, the defendants have not carried their

burden and this Court's duty is clear. We respectfully ask

the Court to adopt the proposed remedies described by Dr.

Swanson. Thank you.

THE COURT: Thank you, Mr. Wall.

MR. WALL: I'd be happy to answer any questions if

you'd like.

THE COURT: I don't think we have time for questions.

Mr. Maysonett.

MR. MAYSONETT: Your Honor, am I correct in

understanding that I should try to limit my comments to 15

minutes? Is that where we are?

THE COURT: I'm going to leave it to both the

defendants and the intervenors to divide the time as you see.

MR. WILKINSON: Yes.

MR. MAYSONETT: Thank you, Mr. Wilkinson.

THE COURT: So your colleagues will tell you. I will

not.

MR. MAYSONETT: Your Honor, every scientist that has

appeared before the Court has expressed serious concern over

the current status of the delta smelt and the decline that it

has experienced over the last four or five years. I'm not
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going to dwell on those issues.

One question that I have heard the Court ask over and

over again is what have the agencies that operate these

projects been doing during that time to respond to the Delta

smelt's decline? I'd lick to answer that question on behalf

of the Bureau of Reclamation and the US Fish & Wildlife

Service.

First, as the Court is aware, reclamation has

consulted with Fish & Wildlife Service repeatedly under the

Endangered Species Act on the effects of its operations on the

delta smelt.

It's operated the projects in compliance with the

Biological Opinion since 1995. It's implemented the Vernalis

Adaptive Management Program and other measures to benefit of

the delta smelt.

This summer, for example, as we heard Mr. Milligan

testify, reclamation took extraordinary steps for the benefit

of the delta smelt, limiting pumping down to one pump, which

Mr. Milligan testified was minimum, from April 22 until June

12th. First as part of the VAMP, and then later under

adaptive management.

Reclamation spent 5.2 million dollars to buy water to

augment flows on the San Joaquin River for the benefit of the

delta smelt.

As Mr. Milligan testified, as data came in showing
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this decline of the delta smelt, reclamation reinitiated

consultation of the service in 2006 before the Court had

invalidated the most recent Biological Opinion.

Because it reinitiated consultation, reclamation also

took steps under Section 7(d) of the Endangered Species Act.

It has committed to not entering into any new long-term water

service contracts until the new Biological Opinion is

complete. It's halted progress on several major construction

projects, including the Delta Mendota Canal, California

Aqueduct Intertie. It's committed to maintaining pumping

within recent historic levels.

Reclamation and the service also participate in the

Pelagic Organism Decline group, which is sponsoring dozens of

studies to investigate the cause of this decline

comprehensively. And that the POD is -- which is the Pelagic

Organism Decline -- is staffed and funded in large part by the

Fish & Wildlife Service and Reclamation.

Now, in addition to those steps, Your Honor, the

service has convened an interagency team of biologists to

devise a matrix of actions that in the service's opinion will

protect the delta smelt over the coming years. That proposal

and its basis were described in Ms. Goude's declarations and

her testimony.

As Ms. Goude testified, the service's proposal is

based firmly in biology and was developed without the
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consideration of potential economic impacts or reductions in

exports. And importantly, the service has concluded that it

will adequately protect the delta smelt over this interim

period.

In many ways, the service's proposal is not entirely

dissimilar from the suite of actions that the plaintiffs

themselves have proposed. Throughout their proposal, however,

the plaintiffs have generally, although not always, used more

restrictive flow levels.

And they have included additional actions, including

their action ten, the fall action, which would require certain

minimum outflows from the Delta during the fall.

As a result, the plaintiffs' proposal will use

significantly more water than the service's for benefits that

the service concluded were marginal or uncertain.

Now, the plaintiffs have objected throughout these

proceedings to any discussion of water costs. But I submit,

Your Honor, that the Court not only can, but that it must

consider the relative water costs of these proposals for

interim relief.

And when I say "water costs," Your Honor, allow me to

be clear. I'm not talking about the potential economic

consequences of reduced exports, although those are

considerable. I'm talking about the amount of water that

would be required to implement the actions.
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As Ms. Goude explained, the service and the Bureau of

Reclamation cannot afford to look at project operations just

over one year -- without considering how those operations will

resound into the future. We have -- we are coming off a dry

year on the Sacramento and a critically dry year on the San

Joaquin. Storage at many reservoirs is below normal.

While there is disagreement over exactly how much

each of the -- these proposals will cost, there is broad

agreement that the plaintiffs' proposed action ten, the fall

action, will by itself use about half a million acre feet of

water.

So we know the plaintiffs proposed actions will use

more water. Depending on conditions in the basin, that

increased use of water could lead to low reservoir levels and

if conditions remain dry, the effects of those operations

could carry over through those reduced reservoir levels into

next year.

In deciding how the projects are going to be operated

over the next year, Your Honor, the Court cannot assume that

we're going to have a wet year. The Court has to at least

consider what will happen if we implement these actions and we

are entering the second of a series of dry years. The Court

has to consider the potential effects of a drought. And it

has to consider those issues not just because of economic

impacts, but because using water now may affect our ability to
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meet the needs of listed species, including the Delta smelts

and listed salmon in the future.

Your Honor, with introductory remarks done, I'd like

to turn to the issue of remand and whether it should be with

or without vacatur.

What I hear the Court saying, at least in its

tentative ruling, is that it is considering remanding the

Biological Opinion, of course it's going to remand the

Biological Opinion, but doing so and vacating the Biological

Opinion at the same time. And we have grave concerns over

that result.

Because vacating the Biological Opinion will vacate

the incidental take statement contained in that opinion and

that incidental take statement shields reclamation and its

employees from civil and criminal liability under the

Endangered Species Act from take of delta smelt that occurs at

the pumps.

THE COURT: What is the legal authority for the Court

to leave in place an acknowledgedly insufficient

scientifically inadequate take measure that does not offer the

legally required protection of the species?

MR. MAYSONETT: Your Honor, I would say the cases

we've identified in our briefs support the conclusion that

vacatur can be without remand, where that --

THE COURT: Remand without vacatur.
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MR. MAYSONETT: Is that -- the remand could be

without vacatur.

THE COURT: You got it backward.

MR. MAYSONETT: Vacatur without remand, I'm not sure

what that --

THE COURT: Nor am I.

MR. MAYSONETT: The remand could be without vacatur

or it would result in serious disruption. And without an

incidental take statement, we may have to shut the pumps down.

We'll have to obviously evaluate the legal status there very

carefully, but the pumps can't be operated with literally no

risk of causing take. And we will have to look at that issue

very, very carefully. We will have to operate the projects at

our peril.

I think the plaintiffs are correct, what we should do

is remand without vacatur, but then the Court should order

whatever interim relief it believes is appropriate based on

the evidentiary proceedings we've had to protect the delta

smelt over the next year. In that way, we will both protect

the delta smelt --

THE COURT: And they're willing to stipulate to that

if the level of protect they seek is imposed. That's what Mr.

Wall just said.

MR. MAYSONETT: Well, I understand that, Your Honor,

of course we --
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THE COURT: Did you hear him?

MR. MAYSONETT: I did hear him, Your Honor. And we

would accept that stipulation, of course, we take the position

that the level of protection that should be imposed is the

level of protection proposed by the service.

Let me turn briefly, Your Honor, to some of the

important distinctions between the proposals before you. And

I'm going to focus on the differences between the plaintiffs'

proposals and the service's.

One of the obvious ones is this action ten, the fall

action, which would require us to keep X2 at 80 kilometers or

minimum outflows of the 7500 cfs, whichever is less water.

The theory is that it will increase the quality of the habitat

for the delta smelt.

As I've already said, the measure has a very

significant water cost. It's likely to use -- it depends on

the water year, of course, but it's likely to use about a half

a million acre feet of water.

As Ms. Goude testified, the service considered

including this kind of requirement in its proposal, but

ultimately decided that the benefits were too uncertain and

the water cost too high.

And in reaching that conclusion, the service wasn't

alone. None of the groups that have considered this kind of

fall action have actually recommended it, or at least not
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without significant reservations. When the Delta Smelt

Working Group looked at this --

THE COURT: You know, let me ask. It wasn't

presented -- at least if it was presented, it certainly was

referred to, I haven't had a chance to read it.

But the Bennett study, any recommendations that came

out of the Bennett study. I know it wasn't for this project,

but do the most recent peer-reviewed scientific analysis of

the status, does that study recommend or address fall remedial

action?

MR. MAYSONETT: My understanding, Your Honor, is that

the plaintiffs' action ten is not based on the Bennett study,

but rather on the Feyrer study, which is Plaintiffs' Exhibit

5. The Feyrer study cautions that the degree at which -- the

Feyrer study had that analysis of environmental quality for

the delta smelt. And they caution that the degree to which

their analysis could be used for management purposes remain

unclear.

And I'd like to point out that one of the co-authors

of that Feyrer study was, in fact, sitting on the Delta Smelt

Working Group when the Delta Smelt Working Group considered a

very similar fall action. This is in Plaintiffs' Exhibit 10.

And the Delta Smelt Working Group thought about it and decided

not to recommend because it concluded that it was not likely

to result in a significant increase in the amount of habitat
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quality or quantity.

And the Delta Smelt Working Group also cautioned that

before we did any kind of fall action like this, it should be

set up as an experiment first so that we could test the

competing hypotheses about what effects it might have. And

that hasn't been done.

It's also worth noting that the California Department

of Fish & Game and the Department of Water Resources in their

Pelagic Fish Action Plan thought about a similar action that

would maintain X2.

Now, that action did go from May to December instead

of just September to December, so it was a much longer term.

But they describe the effects of that action as having a high

scientific uncertainty. And they caution that it should not

be undertaken in below normal years because then it would have

potentially dramatic effects on storage levels and temperature

conditions for fish upstream in the fall. And that's at State

Water Contractors Exhibit C at page 48.

So the benefits of the proposed fall action, Your

Honor, are uncertain. It's not clear that it will

significantly increase the quantity or quality of habitat

available to the smelt. And as Dr. Hanson testified and Dr.

Swanson acknowledged, it's unclear how the smelt will respond

to whatever increase in habitat quality or quantity occurs.

What is certain is that the fall action will use a
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lot of water and, depending upon conditions in the basin,

using that water may have long-term effects. It may

ultimately impair our ability to provide flows for the delta

smelt and for listed endangered salmon species in future

years.

For those reasons, Your Honor, we think the service

was right to reject it.

Turning briefly to monitoring, Your Honor, the

plaintiffs have proposed several monitoring actions. The

third, action three, would propose a new monitoring program

for sub-20 millimeter delta smelt. You had a brief colloquy

with counsel about that. We don't think that's appropriate.

I'm not sure that's clear.

We think that it suffers from important legal

scientific and simply practical problems. Legally, we don't

think there's a basis in the Endangered Species Act to order

an agency to conduct new monitoring. We believe that the

Endangered Species Act requires agencies to rely on the best

scientific and commercial data available. That's the standard

of the statute.

The statute doesn't allow the service to wait for

more better data to be developed and we think that the relief

here should be found on the same standards.

Significantly, I'm not aware of any case where a

Court ordered, under the Endangered Species Act claim, some
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agency to conduct new monitoring.

We think there are scientific reasons to be skeptical

about the value of this data as both Dr. Swanson and Ms. Goude

explained. One of the reasons we have such valuable data on

the delta smelt is that so much of these surveys and so many

of this monitoring has been conducted for a long period.

And finally, there are practical problems, Your

Honor, in the sense that we wouldn't just have to hire new

staff, but it will take time. Telling two five-millimeter

fish larvae apart is very difficult. And the time it takes to

identify those larvae may create backlogs, it could jeopardize

our ability to create the real time salvage data that we have

been able to provide in previous years.

I think I'm going over my time here, Your Honor. I'm

getting that look from my co -- or the other counsel. So let

me just wrap up and say that in conclusion, Your Honor, the

service has developed a matrix of proposed actions that we

believe will protect the delta smelt over the next year. We

think it's supported by the science, that it's appropriately

flexible, give the operators the flexibility they need to both

protect the smelt and respond to conditions on the ground.

And that it makes the best use of water that we have, which is

important not just for other reasons, but because it will help

us in future years with smelt and other listed species. And

for that reason, it is narrowly tailored and it is the
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appropriate injunctive relief.

THE COURT: And as I understand it, your position is,

for the federal defendants, remand without vacatur

implementing the protective conditions that are proposed in

the five point action matrix?

MR. MAYSONETT: Yes, Your Honor. That's correct.

That's what we advocate.

THE COURT: Thank you. Mr. Lee for the state.

MR. LEE: Your Honor, I just want to begin to say I

support that position of federal government. And I just want

to get that out of the way so we can go into the basis of the

statement.

Your Honor, all parties before this Court recognize

that the delta smelt are in a state of significant decline.

The California Department of Water Resources does not doubt

that this Court has repeatedly stated that business as usual

is not an option for the delta smelt or for the California

State Water Project.

At this end, the Department of Water Resources

embraced with two minor modifications the delta smelt action

matrix for water year 2008 prepared by the US Fish & Wildlife

Service and attached to the July 3rd, 2007 declaration of Cay

Goude. The Department of Water Resources takes this step

fully aware of the water supply consequences of this decision.

As the testimony of John Leahigh has disclosed,
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adoption of a modified US Fish & Wildlife Service proposal

could cost the communities of this state that rely on Central

Valley Project and State Water Project water, as much as 1.4

acre feet of water in an average year and as much as 415,000

acre feet of water in a dry year.

Nonetheless the Department of Water Resources

recognizes that protection of the delta smelt at this time in

this proceeding is a first order priority for the state.

THE COURT: Let me ask one more question of Mr.

Maysonett because you reminded me of it.

MR. MAYSONETT: Yes, Your Honor.

THE COURT: Do you accept or reject the proposed

modification that Mr. Leahigh discussed this morning?

MR. WILKINSON: Negative 300 cfs instead of zero.

MR. MAYSONETT: It's not part of the service's

proposal, Your Honor, I think it's something that we would

have to evaluate. I don't know if the service has had a

chance to review it.

THE COURT: Between now and five p.m., I suggest that

you evaluate and have the Court an answer.

MR. MAYSONETT: Thank you, Your Honor. I'll get

right on that.

MR. LEE: Hopefully that came out of the federal

government's time, Your Honor.

THE COURT: Thank you, Mr. Lee, as always.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1626

MR. LEE: In sorting out the appropriate protective

measures, I would like to focus on three categories of smelt

protection relating to three lifestages that were addressed by

the testimony before this Court.

One, what new measures are necessary to protect

pre-spawning adult smelt during that late winter period.

Two. What measures are necessary to protect juvenile

and larval smelt in the winter through spring period.

And three, is the plaintiffs' fall action designed to

impose the salinity level in the western Delta justified based

upon evidence that is before this Court.

Let's go straight to that first issue, Your Honor.

The protection of pre-spawning adults during the winter and

early spring period. As the testimony shows, beginning

roughly in December, adult delta smelt began to move upstream

from the confluence of the San Joaquin River and Sacramento

River into the Delta.

The Department of Water Resources supports two

actions to protect the smelt during this important lifestage.

First, the Department of Water Resources supports the

US Fish & Wildlife action number one. This action would

commence on or after December 25th or upon the occurrence of

certain turbidity events. For a ten-day period, negative

flows at Old and Middle River could not exceed negative 2,000

cubic feet per second.
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Now, in reviewing the testimony over the last six

days, the primary dispute as to this action appears to be the

competing proposal of the plaintiffs in their action four.

The plaintiffs' action four proposes a zero negative flow

value for this period.

However, Ms. Cay Goude of the US Fish & Wildlife

Service testified that based upon the advice of her

biologists, biologist colleagues at the US Fish & Wildlife

Service, quote, negative 2,000 cfs would be sufficient for

this period." And that can be found in her August 23rd

testimony on pages 161 through 162.

This position is also reinforced by the testimony

today of Mr. John Leahigh, who indicated the very practical

problems given tidal and atmospheric conditions and other

diversions of meeting a zero flow requirement. DWR is not

aware of any contrary testimony directly disputing the

adequacy of the negative 2000 cfs value in action one and we

would therefore urge the Court to adopt this measure.

The second part of action one involves a separate

kind of action. DWR endorses this modified version

characterized -- I'm sorry -- in US Fish & Wildlife Service

action number two. The US Fish & Wildlife Service recommends

that upon onset of spawning, that the daily net upstream flow

of old Middle River not exceed negative 4,500 cfs for a 14-day

running average and a negative 5,000 cfs for a seven-day
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running average.

The Department of Water Resources would recommend

modifying this measure, and this is one of the two modest

modifications, to negative 5,500 cfs for a 14-day running

average, and negative 6,000 cfs for a seven-day running

average at Old and Middle River.

Now, what is the scientific basis for this? Because

that is -- in the end is where we are at. The Department of

Water Resources bases its modification after reviewing the

only scientific data presented to this Court on statistical

relationship between project salvage of smelt and the Old and

Middle River flows.

One, the graph prepared by Dr. Pete Smith contained

in Figure 8 of the July 23rd 2007 declaration of Dr. Swanson,

that would be Plaintiffs' Exhibit 11. And 2, Exhibits B and C

attached to the July 9th, 2007 declaration of Jerry Johns, DWR

Exhibit G.

Let's go to the Pete Smith declaration. Excuse me.

The Pete Smith figure. As both plaintiffs' experts Dr. Moyle

and Dr. Swanson have affirmed in their testimony, Dr.

Smith's -- Dr. Smith's graph contains altered data points.

This concession can be found on Dr. Moyle's testimony on

August 21st at page 119 and Dr. Swanson's testimony on August

23rd.

Dr. Moyle testified that the practice of altering
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data and preparing a regression analysis was not consistent

with acceptable scientific practice. And that it was his

estimate that the R-squared value would decline if erroneous

data points were removed. That again can be found in Dr.

Moyle's August 21st testimony.

Moreover, Dr. Swanson testified that she was aware

that Mr. -- that Dr. Smith's graph contained altered data

before she prepared and submitted her declarations to this

Court. But explained -- but failed to explain that fact to

this Court in her declarations.

Given these circumstances, the Department of Water

Resources submits that this Court should not -- should not

give any weight or very little weight to Dr. Smith's

regression analysis. The submittal of an analysis based upon

altered, dare we say falsified data, even for a noble purpose,

should not be encouraged by this Court.

Now, to the contrary, the graphs contained in

Exhibits B and C of Jerry Johns' July 2007 declaration do not

contain any altered data points. That can be found at DWR

Exhibit G. A review of these graphs disclosed that for the

months of January and February, smelt take significantly

increases at the point where Old and Middle River flows exceed

negative 6,000 cfs. Plaintiffs contend that splitting data

between January and February somehow, quote, "distorts," end

of quote, the information.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1630

However, when forced to move beyond the hypothetical

and to consider the actual real world data displayed in the

graphs, the plaintiffs have not been able to point to any real

world data example of how splitting the data between the two

months had any policy consequences for recommended negative

flows in Old and Middle River. Exhibits B and C to Jerry

Johns July declaration therefore represents the best available

science regarding the relationship between project salvage and

Old and Middle River flows.

In summary, the testimony before the Court supports

the US Fish & Wildlife Service action number one and supports

action number two as modified by Exhibits B and C to the Johns

declaration.

If I can move on now to the second lifestage that I'd

like to talk about, which is the protection of juvenile and

larval smelt during the winter through spring. Here, Your

Honor, we have two clear choices. Do you want to rely upon

the US Fish & Wildlife Service as they have proposed in their

actions three and four of their matrix to assess real time

data from sources such as temperature data, Kodiak Trawl

Surveys, Particle Tracking Models, salvage data and the 20

millimeter survey, and to make flow decisions within a

designated range of flows based upon this data or do you want

to adopt the plaintiffs' inflexible flow requirements that

would mandate specific flows regardless of what the real time
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data would tell you. These are the two choices that the

plaintiffs and the defendants have presented with regard to

their competing remedy proposals.

Now, plaintiffs have objected to the US Fish &

Wildlife Service's actions three and four on the grounds they

are triggered by allegedly unreliable monitoring data. So I

would urge the Court to go back and look at the testimony,

both of Dr. Moyle and Dr. Swanson. They contend that the

unreliability derives from the unreliability of the 20

millimeter survey and that it does not adequately detect

larval smelt.

Let us assume that's true, Your Honor. The review of

Attachment A to the US Fish & Wildlife Service matrix

discloses that the matrix relies on multiple sources for real

time data. Not just the 20 millimeter survey. And that would

be DWR Exhibit A.

Both Dr. Moyle and Dr. Swanson testified that

temperature data and the Kodiak survey data provided reliable

information regarding spawning adult smelt and therefore

provided a reliable predictor of the likely presence of smelt

larvae one to two weeks later. This can be found in the

August 21st testimony of Dr. Moyle and the August 22nd

testimony of Dr. Swanson.

So notwithstanding the plaintiffs' assertion,

reliable tools for detecting larval smelt do exist and have



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1632

been applied.

However, Your Honor, there's a bigger dispute here

than a simple quibble over the efficacy of monitoring. The

heart of the plaintiffs' objection to the US Fish & Wildlife

Service's action three and four is the plaintiffs simply

believe that the US Fish & Wildlife Service cannot and should

not be trusted to choose among the range of flows for this

time period based upon sound biological science.

Now, if this Court believes that the US Fish &

Wildlife Service cannot be trusted to make these judgments,

then I cannot see any other conclusion than having the Court

side with the plaintiffs and reject actions three and four.

THE COURT: Well, let's look at the evidence and you

can respond to this. I specifically asked questions of the

operator, at least the federal operator, for that very

purpose. Because in light of conditions that caused the

experts who had been constituted under the Biological Opinion

DSRAM to do exactly that, they made recommendations. Those

recommendations were certainly considered. They were neither

implemented nor followed. So in terms trusting the agency,

that's exactly what that speaks to.

MR. LEE: Your Honor, may I respond directly to that?

THE COURT: That's what I'm asking you to do.

MR. LEE: I think that rather proves or supports the

point that I'm trying to make rather than contradict it. The
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profound and dividing distinction between the DSRAM that was

in the 2005 Biological Opinion and the US Fish & Wildlife

Service matrix presented is as Ms. Goude said, the service in

the matrix makes the final call. That was never clear from

the DSRAM process and it is clear certainly to the Department

of Water Resources' position that the final call for measures

that are adapted in the matrix will be made not by a

collective group such as the WOMT, not by service heads, but

by -- not by agency heads, but by the service and the service

alone.

I might say this is sort of difficult for a lawyer

for the State of California to say in a federal court, but in

this situation, we agree that the federal agency, the US Fish

& Wildlife Service is where the buck stops. And that is a

material difference from the DSRAM process, Your Honor.

Now, to the contrary, the plaintiffs' flow regime for

this time period are based upon what we would submit is

uncertain science. The plaintiffs have grounded their flow

recommendations for this time period on the 2006 PowerPoint of

Dr. William Bennett. The presentation that has been

colorfully called the Big Mama theory.

However, Dr. Moyle, in his own testimony, repeatedly

characterized the Bennett presentation not as settled

scientific consensus view, but as a, quote, "hypothesis," end

of quote.
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As noted by most of the testimony, Dr. Bennett's

hypothesis has not yet been reduced to writing and it appears,

from the testimony of Dr. Miller, that Dr. Bennett has not

been willing to even share the PowerPoint presentation or its

underlying data with others. We submit that this is a very

slender reed to support a fish action that may cost the

projects hundreds of thousands of acre feet solely based upon

a preliminary hypothesis.

With one minor modification, the Department of Water

Resources supports the US Fish & Wildlife Service action. As

has been noted earlier, the action has a zero to negative

4,000 cfs range.

Based upon the testimony of John Leahigh, which we

heard this morning, the Department of Water Resources would

submit that hydrologic justification submits for upping the

low end from zero to negative 1500. But in all other

respects, the Department of Water Resources supports that

measure.

THE COURT: And leave the upper end at negative 4

,000?

MR. LEE: Yes, Your Honor. Last point, Your Honor.

The fall measures for habitat protection. I first wanted to

put aside a straw --

THE COURT: This is number ten.

MR. LEE: Yes, this is fall action number ten, Your
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Honor. First of all, I want to put aside a straw man argument

raised by plaintiffs, which is that the claim that -- the

matrix by the US Fish & Wildlife Service does nothing for

smelt habitat. We can argue repeatedly what the matrix says,

but we would ask the Court to look at the testimony of Dr.

Moyle on August 21st, 2007 on page 108 of the transcripts.

"Question: If the projects were, in fact, to reduce

pumping and minimize or reduce the amount of negative

flow in the San Joaquin or Old and Middle Rivers,

would that have a beneficial effect on the smelt's

habitat in the south Delta?

"Answer: Yes. I think it would."

So the issue is not whether the plaintiffs' proposal

addresses habitat issues and the US Fish & Wildlife proposal

ignores them, the issue is which habitat measures are

supported by the best available science. DWR would submit

that the best available science is -- does not justify the

fall action suggested by the plaintiffs.

I want to move quickly through this, simply to

comments related to Feyrer paper, which appears to be the only

source of data that has not been established to be

statistically insignificant. The Feyrer article should be

read alongside the recommendation for the Delta Smelt Working

Group, who have considered this issue on numerous occasions.

On page 732 of the Feyrer article, this will be
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Plaintiffs' Exhibit 5, the authors conclude, quote, "The

degree to which EQ could be used for management purposes

remains unclear."

In its August 21st, 2006 delta smelt meeting notes,

the delta smelt group addressed the fall X2 issue and

concluded, quote, "It did not recommend it because 7,000 cubic

feet per second is not enough flow to detectably change

physical habitat quantity and quality for the delta smelt."

That's Plaintiffs' Exhibit Number 10.

On page 732 of the Feyrer piece, the article states,

"For the water quality" -- "that for the water quality data to

be most effect tough for species management, additional

information is needed." End of quote.

The delta smelt Working Group's August 21, 2006

meeting notes similarly state that there is need for further

experimentation to test this hypothesis.

Thus the two non-advocacy biological experts who have

offered opinions in this case agree that there is no need for

fall salinity action today and there is need for additional

study. This is not surprising since the authors of the delta

smelt -- of the Feyrer paper and the members of the Delta

Smelt Working Group overlap.

In conclusion, DWR would recommend that the interim

remedy, the US Fish & Wildlife Service matrix with the

modifications be adopted. It is the intent of the Department
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of Water Resources to follow such a modified matrix as a first

order of protection for the smelt. Where consistent with this

matrix, the Department of Water Resources would otherwise

continue to operate the State Water Project as described in

the 2005 BiOp, including the continuation of the EWA.

We are now very close to the end of a very long

period for all of us. We ask this Court to adopt a remedy

that we think is both -- that we think is protective, that we

think is feasible and that we think is fair. That remedy, we

submit, is the modified US Fish & Wildlife Service matrix as

we've described it.

THE COURT: Thank you, Mr. Lee. We're going to do

one more before we break.

MR. WILKINSON: Thank you, Your Honor.

THE COURT: Mr. Wilkinson.

MR. WILKINSON: Your Honor, I'm going to dispense

with the preliminaries. I don't think you need them and I

don't have the time. I'm going to start by going through the

actions in the order in which they would take effect. I'd

like to give you then our comments on those as they would

occur.

THE COURT: Well, just tell me where -- the

fundamental position the State Water Contractors have. Tell

me where you are.

MR. WILKINSON: Our fundamental position is that Dr.
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Hanson's tier one, tier two and tier three measures are the

ones we believe the Court should impose.

I'm going to start, though, with Dr. Swanson's action

ten, which is proposed to begin tomorrow. We believe the

evidence is insufficient to support that measure. No one,

including Dr. Swanson or Dr. Moyle, could tell us whether or

by how much smelt abundance could increase if that measure was

implemented. And there has been absolutely no demonstration

that this action is needed.

Instead, the evidence is uncontradicted that the

state project and federal project are already meeting water

quality objectives that will provide suitable salinities for

the smelt and particularly for the sub-adult delta smelt and

will continue to do so through the fall. Those salinities,

Your Honor, that will result at Kilometer 80 are well within

the salinity tolerance of the species.

Now, as Mr. Maysonett mentioned, Dr. Swanson's action

would require about half a million acre feet of water to

implement. Because of that, we think it's important to ask

what is it based on. The answer is it is based on a single

article whose authors have already indicated that the extent

to which their work can support management actions is unclear,

that there is no statistically significant relationship

between their EQ measure and smelt abundance at Kilometer 80

and that more information is needed to understand the
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mechanisms that may underlie an EQ abundance relationship.

And as was mentioned by Mr. Lee, two of the authors

of that article sit on the Delta Smelt Working Group, Mr.

Nobriga and Mr. Sommer. And when that group considered a fall

action, Mr. Nobriga was on the group and the group declined to

recommend the action.

They did so because they concluded that releasing a

rate of water, about 70,000 cfs, very similar to that proposed

by Dr. Swanson, would not be sufficient to make any detectable

change in physical habitat quality or quantity. And also that

it would not likely change the distribution of the overbite

clam and the -- I guess it's the underbite clam, the fresh

water clam.

And it's -- as I think Mr. Maysonett mentioned, the

Pelagic Fish Action Plan was another indication, another

instance where the fall action measure was not recommended.

Simply put, we believe that Dr. Swanson's action

number ten is built on insufficient science, is supported by

no one other than Dr. Swanson and would impose enormous water

supply costs to achieve unknown impacts on smelt abundance.

It should not, we believe, be part of any remedy that the

Court imposes.

Now, the next action that would come up in

chronological order would be Dr. Hanson's tier one measure.

This action would commence on December 1 of this year. That's
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almost a month earlier than Dr. Swanson's action number four

and a month earlier than the Fish & Wildlife Service's action

matrix.

Dr. Hanson's tier one measure is intended to maintain

a positive net westerly flow in the lower San Joaquin River in

order to push young smelt out of the influence of the projects

and prevent the intrusion of turbidity.

And Your Honor, it is costly. According to Mr.

Leahigh's testimony this morning, it would require about

300,000 acre feet to implement if 2007 or 2008 are dry or

average. It is not by any means or any stretch of the

imagination business as usual. And it would not put the smelt

at risk at all. There is no down side for the species by

implementing Dr. Hanson's tier one measure.

The up side for those who rely on the projects, and

the reason we are willing to bet almost 300,000 acre feet of

water on it, is that we believe it will work and it will avoid

the need for more restrictive measures to be implemented in

the winter and spring. And Your Honor, if it doesn't work, we

have Dr. Hanson's tier two measure, a modification of the Fish

& Wildlife Service's matrix to rely on.

Now, the next actions chronologically that would come

up as the calendar proceeds would be Dr. Swanson's action

number four and the Fish & Wildlife Service's action number

two. Both actions would commence about Christmas Day.
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Dr. Swanson's action four would require the

management of Old and Middle River flows to achieve a target

negative 3500 cubic feet per second from about Christmas Day

to the end of February or the onset of spawning. The only

science cited by Dr. Swanson to support her measure number

four is the Pete Smith graph that attempted to plot delta

smelt salvage against reverse flows in Old and Middle River.

But we do know that Dr. Smith altered the data in his

graph. We also know that Dr. Smith has now decided that his

graph is not final, it is, quote, "preliminary" and, quote,

"subject to modification."

In addition, Your Honor, we know that Sheila Greene

of the Department of Water Resources reanalyzed the same data

that was used by Dr. Smith and found that the salvage of

pre-spawning delta smelt shows no significant increase below

Old and Middle River flows of negative 6,000 cfs.

Now, the difference in allowing Old and Middle River

flows of negative 6,000 cfs instead of negative 3500 cfs is

enormous in terms of the water supply impacts. It is 5,000

acre feet of water per day or 150,000 acre feet per month or

300,000 acre feet over the two month period that Dr. Swanson's

action number four is proposed to be in effect.

Now, not only does Dr. Hanson's tier two measure and

action number three of the Fish & Wildlife Service matrix

offer more flexibility in adjusting project operations to real
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time circumstances, they are more protective than Dr.

Swanson's actions since they allow for lower as well as higher

Old and Middle River flows if the circumstances warrant.

Now, we do have concerns, however, with the action

number three in the Fish & Wildlife Service matrix and I think

Your Honor has identified those. The low end of the Fish &

Wildlife Service range of Old and Middle River flows is zero.

This --

THE COURT: Or negative 15 --

MR. WILKINSON: No, it's zero. The negative 1500 is

the DWR modification.

THE COURT: Modification. That's right.

MR. WILKINSON: Correct. That's right. We believe

that modification is appropriate. Certainly the Fish &

Wildlife Service action number three is more protective than

Dr. Swanson's negative 3500, but we believe it's too low.

THE COURT: Let me ask you a legal question.

MR. WILKINSON: Yes, sir.

THE COURT: We've had strenuous objection from San

Luis and Delta Mendota and Westlands to the Court's authority

to do anything immediate. In effect what they say legally is

that the Court has no jurisdiction to tell the agency to do

anything. What's your legal position?

MR. WILKINSON: What is my position on that?

THE COURT: Yes. The State Water Contractors. What
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is the legal position of the State Water Contractors?

MR. WILKINSON: Your Honor, we have not taken the

position that the Court has no authority. We do believe that

the Court needs to narrowly tailor any release that it does

grant. We believe that the Court, if it is presented with

multiple remedies, each of which would prevent jeopardy and

avoid adverse modification, that the Court not only may, but

should and is obligated to choose the measure which is the

least damaging. And here we think that is the case with

regard to this question about zero or negative 1500 cfs.

As Mr. Milligan testified when Your Honor questioned

him, it would be extremely difficult for the projects to meet

that flow. Because even if they completely shut down, there

are others within Old and Middle River who divert. And those

diversions cause reverse flows.

So by requiring projects to mitigate those reverse

flows, to bring them down to zero, the service's matrix in

effect is obligating the projects to make up for the impacts

caused by those who are not project water users. We think

that's not only unfair, but it's probably illegal. We don't

think that authority extends that far.

So we believe that both Dr. Hanson's tier two measure

and the modification of the matrix proposed by the Department

of Water Resources is highly appropriate in these

circumstances because it would tailor the remedy to the damage
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caused by the projects in terms of reverse flows.

THE COURT: Is the answer to my question that if the

agencies consent, then the authority exists?

MR. WILKINSON: I think I could support that view.

THE COURT: You may proceed.

MR. WILKINSON: I want to talk next, Your Honor,

about Dr. Swanson's actions five, six and seven. These

actions are intended to mimic the low end of the VAMP export

rates. In their entirety, they are based upon work by Dr.

Bennett that is unpublished, that has not been peer reviewed

and that is not publically available. There is not a single

party to these proceedings who has been able to see anything

other than the PowerPoint presentation mentioned by Mr. Lee.

Dr. Bennett has issued no paper. He has not made his

underlying data available to anyone.

To impose that measure, those measures based upon

that underpinning, we believe would be not only inconsistent

with the principles of scientific method, but would be

incompatible with the legal requirements of the Endangered

Species Act itself. This is not science that is available as

the Act requires. And this is a significant matter.

Those actions five, six and seven that have been

proposed by Dr. Swanson would target flows at Old and Middle

River at negative 1500 cfs for the entire period of time from

February through early to mid July. It's a long period of
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time.

Now, by contrast, the Fish & Wildlife Service matrix

would manage flows during that period to a range from zero to

4,000, negative 4,000 cfs. If the flows are at negative 4,000

cfs, the difference between Dr. Swanson's measures, based upon

this Bennett unpublished work versus the matrix could be up to

5,000 acre feet a day. Again, that would be 150,000 acre feet

a month or about 300,000 acre feet over the period that Dr.

Swanson proposes to implement her measures.

THE COURT: And doesn't DWR want these modified as

well, these flows?

MR. WILKINSON: DWR is content, I believe -- and Mr.

Lee correct me -- to go with the zero to 4,000. We believe,

during this period of time, that the flows should be negative

1,000 to negative 6,000 cfs. And Mr. Lee, am I correct about

that, in terms of the department's position?

MR. LEE: Are you talking about -- excuse me, are you

talking about action three?

MR. WILKINSON: Yes, it's over the period of time.

THE COURT: No, we're in five, six and seven now.

MR. WILKINSON: Swanson's five, six and seven,

states --

MR. LEE: As I understand it, Swanson's five, six and

seven are in the same time period as three and four.

We -- the range here would be consistent with your
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understanding, which would be negative 1500 cfs to 4,000.

MR. WILKINSON: Thank you.

MR. LEE: That would be our modest modification to

this particular element of the matrix.

MR. WILKINSON: Our modifications over that period,

Your Honor, are about the same on the low end, they go a

little higher on the upper end to negative 6,000. As the

testimony indicated, that modification would be based on the

work of Sheila Greene. That was the sort of L shaped curve

that you saw in a couple of graphs that indicated the

uptake --

THE COURT: That is the zone of danger, negative

6,000 --

MR. WILKINSON: 6,000. Right. And so we believe

that the upper end of that range should not be 4,000, but

should be 6,000 based on the work done by Ms. Greene.

Now, the next action that would take effect

potentially would be Dr. Hanson's tier three measure. This is

the only proposal before the Court, the only one, that

provides for an immediate curtailment of project operations in

the event that project pumps are found to be taking a

significant number of delta smelt. This proposal would shut

down the project pumps in that event and would give the

agencies the time to decide what should be done to further

protect the smelt.
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THE COURT: We can't, as we learned in June, have a

complete shut down because that disables the pumps.

MR. WILKINSON: It could potentially do that.

THE COURT: At least disables the federal system's

pumps.

MR. WILKINSON: It could potentially do that. And

Dr. Hanson's measure, I think the question was asked

yesterday, are there triggers for that action. There are

triggers, Dr. Hanson testified that he would rely on the

Kodiak trawl, the fall midwater trawl data and the Particle

Tracking Model to implement that tier three measure.

So in that sense, our proposal goes beyond those of

any of the other parties. We think it may be appropriate --

we would be content, frankly, Your Honor with the Fish &

Wildlife Service action matrix if the lower end of that zero

to 4,000 range was increased to negative 1500 and if the upper

end of the range was increased to negative 6,000 to correspond

with the data from Sheila Greene.

To conclude, Your Honor, all of the proposals that

you have heard are going to prevent jeopardy to the delta

smelt and will prevent adverse modification to the critical

habitat. Dr. Swanson's proposal, we believe, is enormously

consumptive of water resources. The testimony this morning

was that it could take up to 60 percent of the combined yield

of both projects. And we think it largely ignores real time
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data and that that is inappropriate in the circumstances

facing the smelt.

These real time data around which the matrix is

constructed of the Fish & Wildlife Service, the modified

matrix of DWR and our proposal are the best available science.

And they are integral to both those matrices and ours.

Because Dr. Hanson's modifications are the most

narrowly tailored remedy, we believe, we think that remedy

should be the one that you adopt.

THE COURT: Thank you, Mr. Wilkinson.

MR. WILKINSON: Thank you, Your Honor.

THE COURT: Now, what, Mr. O'Hanlon, Mr. Buckley,

what are you going to do with regard to your arguments?

MR. O'HANLON: Your Honor, I have a few comments. I

have significantly reduced the scope of my comments in

response to the Court's direction, but I would like to

make --

THE COURT: I haven't directed you to reduce them at

all. I've only asked questions so that the questions could be

addressed. I didn't in any way suggest that you attenuate or

limit the arguments you will present.

MR. O'HANLON: I understand, Your Honor. I didn't

mean to say direction. I meant to say Court's comments. I

changed the focus of my comments in response to the Court's

comments.
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THE COURT: And can you address the issues I've

raised about your client's positions in the litigation?

MR. O'HANLON: Yes, Your Honor, I can address issues

that the Court has indicated are still relevant. In terms of

a remedy proposal, I don't have an alternative remedy proposal

to make and we do not endorse any of the remedy proposals made

by the other parties.

THE COURT: Understood. Mr. Buckley, what's your --

MR. BUCKLEY: Yes, Your Honor, I think as you know, I

sat quietly through most of the proceedings here.

THE COURT: Yes, you have.

MR. BUCKLEY: I would like to make a closing argument

of approximately six or seven minutes. We do have a position

with respect to the remedy proposals. We will, in a qualified

way, endorse one of them. I would like to address some of the

comments plaintiffs have made about the cause of this problem,

which I don't think, on behalf of my client, I can leave

unanswered.

THE COURT: All right.

MR. BUCKLEY: I but I don't think it will take more

than six or seven minutes.

THE COURT: Thank you. Mr. Wall, are you planning on

making a rebuttal?

MR. WALL: Your Honor, there are a few specific

factual assertions have been made that I do feel I need to
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respond to.

THE COURT: Can you do it in five minutes?

MR. WALL: I will -- I'll tailor it to five minutes.

THE COURT: Thank you. All right. Let's stand in

recess until 15 minutes before five.

(Recess.)

THE COURT: Please be seated, ladies and gentlemen.

We're going to proceed with closing arguments. Mr. O'Hanlon.

You may proceed.

MR. O'HANLON: Thank you, Your Honor. We

respectfully disagree with the Court's decision to impose an

order against project operations. The Court has indicated

that it found the evidence does not preponderate in our favor.

I will not try to further argue that evidence now.

The Court has explained that it will consider the

impacts of the remedy for limited purposes. I will address

that. I cannot overstate the seriousness of the impacts that

these proposals would impose. The farmers in the CVP service

area south of the Delta are already perpetually short of

water. These impacts would be on top of those impacts. They

will feel these measures directly and acutely. In a sense,

they are in peril too.

Now, Mr. Leahigh calculated the combined export

reductions for the CVP and the SWP. We submitted the

declaration of James Snow, two declarations, that translate
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those delivery reductions for the CVP into the delivery

reductions for CVP contractors taking into account two

factors. One, the application the CVPIA Section 3406(b)(2)

and, two, the differing priorities among CVP contractors.

Mr. Snow, in his declaration, calculated the delivery

reductions as follows: For ag service contractors south of

the Delta, in an average year, their current base supply is 55

percent contract entitlement. Under the plaintiffs' proposal,

they will receive a zero allocation. In a dry year, their

base allocation is 30 percent. Under the plaintiffs'

proposal, they again will receive zero allocation. No water

under the plaintiffs' proposal.

The US Fish & Wildlife Service matrix actions are a

bit better, but still very severe. Instead of a base supply

of 55 percent in an average year, their deliveries will be

reduced to 20 to 40 percent. In a dry year, under the Fish &

Wildlife proposal, deliveries would be reduced to five to 25

percent of the contract entitlement.

Under the DWR revised proposal, in an average year,

from the base of 55 percent contract entitlement, they will

receive 25 to 45 percent. And in a dry year, 20 to 30 percent

of their contract supply. And these figures, Your Honor, are

set forth in San Luis Exhibit I at paragraphs 9 and 10 and San

Luis Exhibit J at paragraphs 7.

For municipal and industrial contractors, CVP
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contractors south of the Delta, in an average they would go

from a base supply of 80 percent to a 50 percent supply under

the plaintiffs' proposal. And the same number for a dry year.

And that, Your Honor, can be found in San Luis Exhibit J in

paragraphs 5 and 7.

The declarations of Russ Freeman, Westlands Water

District, San Luis Exhibit L; William Harrison, San Luis

Exhibit M; and Daniel Nelson, San Luis Exhibit K, translate

those shortages into the fiscal impacts within the CVP service

area.

Mr. Freeman's declaration describes how the loss of

CVP water within Westlands would affect the lands within

Westlands. As he explains, it would be a much increased

reliance on groundwater with risk of subsidence, land will be

fallowed, with all the consequent impacts, including dust

emissions.

Mr. Harrison's declaration describes the impacts in

the Del Puerto Water District. As he describes, there are

23,000 acres of row crops within his district. Under

plaintiffs' proposal and zero allocation, there will be no

water for that land.

Finally, Mr. Nelson, who was executive director of

the San Luis and Delta-Mendota Water Authority declares that

similar impacts will be felt throughout the remaining service,

ag service districts.
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There's municipal industrial impacts which are

described in declaration of Joan Maher, the State Water

Contractors exhibit. In a word, Your Honor, the impacts of

plaintiffs' proposals in particular would be brutal within the

CVP service area. The other measures are not much better.

And again, pose severe, severe shortages.

I'll briefly address the measures to limit

entrainment at the project pumps. There's been lots of debate

about what the levels reverse flows should be allowed. In all

the analyses, though, one important factor was left out. Both

in the analyses by the DWR and the analysis put forth by the

plaintiffs by Dr. Pete Smith. That is none of those analyses

considered abundance in their calculations. And accordingly,

they overstate the effect of reverse flows on salvage.

With respect to action number ten, in the plaintiffs'

proposal, fall outflow requirement, Dr. Miller did what we

think is a very practical and sensible analysis, which is to

ask whether in past years of high fall outflow more delta

smelt were produced.

So he analyzed whether, in those high outflow years,

the fall midwater trawl index went up, either within the same

year or in the subsequent year. And the answer is no.

There's no relationship. And that's in San Luis Exhibit F.

And I won't respond further to counsel's comments

about Dr. Miller other than to say to his analogy, tomatoes do
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not eat gloves.

There's uncertainty under all of these proposals. If

anything characterizes the basis for these actions, it is

uncertainty. There is no quantification of the benefit that

each measure will provide in terms of increased abundance of

delta smelt. There's been no comparison, even, of what the

abundance will be with and without the measures.

Plaintiffs at least say no one can estimate how many

delta smelt there are or how many there need to be to ensure

their long-term survival.

I disagree with counsel that this case is like TVA

versus Hill. It is not anything like TVA versus Hill. In

that case, it was undisputed that completion of the dam would

cause the extinction of the snail dart.

Here, what the projects are, what the benefits of

their proposed measures will be are very much in dispute and

very uncertain.

The Court asks about vacatur of the Biological

Opinion. We would urge the Court not to vacate the Biological

Opinion. The Court has concern about the incidental take

statement in that Biological Opinion, that it's outdated, that

it doesn't reflect current abundance levels.

Our suggestion would be that in its order of remand

without vacatur, the Court could set a time for the Fish &

Wildlife Service to develop a new incidental take statement.
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There is some time to do that before take would occur again as

a result of project operations.

THE COURT: Let me ask Mr. Maysonett. Is that

feasible?

MR. MAYSONETT: Your Honor, an incidental take

statement is written as part of the Biological Opinion. It's

an issue that the service is going to be developing as it

develops a new Biological Opinion. Until the analysis, the

opinion is complete, I don't know that it makes sense to

require the service to write a separate interim incidental

take statement.

THE COURT: Thank you. You may proceed, Mr.

O'Hanlon.

MR. O'HANLON: Thank you, Your Honor. Plaintiffs'

counsel said that the federal government has the burden of

proof here. I disagree. The cases that plaintiffs cite all

involve circumstances where the action agency was found to be

in violation of its obligations under Section 7(a)(2) as the

Thomas v Peterson case and the Washington Toxics case.

This Court in its summary judgment ruling did not

find that reclamation is in violation of its obligations under

Section 7(a)(2). Those cases are inapposite. The burden is

on the plaintiffs and it is their burden to prove that the

Bureau of Reclamation's assessment of its obligations are

arbitrary and capricious.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1656

With respect to a remedy proposal, Your Honor, I

cannot in good conscience endorse on behalf of my clients any

of the remedy proposals currently before the Court.

As the Court knows, we do not believe that the

projects are the cause of the decline of the delta smelt,

including particularly the recent decline since 1999. We do

not believe that imposing further restrictions on the projects

will provide any benefit to the delta smelt. However, those

measures will impose severe impacts as I described.

Your Honor, this phase of the case is certainly not

the end of this case. No doubt there will be further

consideration of what is causing the decline of the delta

smelt and what is necessary to address that. Every biologist

that came before the Court agreed that the decline of the

delta smelt has many causes. Invasive species, toxics, food

limitations, in-Delta diversions, there's a lengthy list.

But repeatedly, and for years, all of the focus has

been on the projects. The measures imposed on the projects

benefit the smelt and look where that what has gotten us.

Look where that has gotten the delta smelt. Look where that

has gotten those who depend on the projects for their water

supply.

What must happen is that the same focus that has been

put on the projects must be brought to bear on the other

factors that are affecting the delta smelt. And we will
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continue to advocate for that. And we may come to this Court

at a later time for assistance with that. Thank you, Your

Honor.

THE COURT: Nobody has commented on Dr. Miller's

suggestion that the food supply be studied. Seems to me like

that's an excellent selection. I don't know why you wouldn't

do it, but there apparently is no discussion of it. His

proposal that a preserve be established with a million here

and a million there sounded a little ambitious to a

non-biologist. And so I'm not clear whether that would be

feasible or not feasible. But certainly there are more issues

to look at.

MR. O'HANLON: Yes, there are, Your Honor.

THE COURT: Thank you, Mr. O'Hanlon.

Mr. Buckley, now is your time.

MR. BUCKLEY: Thank you, Your Honor. Your Honor,

particularly given the lateness of the hour, I appreciate the

opportunity to address the Court. I'd like to start off by

making three very basic points and then expand a bit.

First of all, based on the evidence presented by Dr.

Miller, and we think worked on by others, we don't believe

that any restrictions on pumping, even a total shut down of

the projects, is going to make a difference in the long run

for the delta smelt.

We do not believe that the projects are appreciably
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increasing jeopardy to the survival of the delta smelt. Which

we believe is the issue. We believe that the fate of the

delta smelt is going to be determined by how other factors are

resolved, particularly the food supply factor to which Your

Honor alluded a moment ago. However, Your Honor has indicated

an intention to implement a remedy.

THE COURT: Well, I'll tell you why. How can it be

denied that the Old and Middle River flows, reverse flows

don't have an impact on the smelt and don't move the fish to

their extinction or at least extinguishment. I'm not talking

about the species. That I think is indisputably established

by the evidence. There isn't anybody who says that doesn't

happen.

MR. BUCKLEY: Well, Your Honor, I think there's a

distinction. I don't think anybody said that fish are not

entrained at the pumps. And I didn't hear anybody say that

the flow problem at Old and Middle Rivers doesn't have an

impact on that.

The real question, however, is whether, even if

entrainment occurs, it has any effect at the end of the day on

the abundance of the species. And we think --

THE COURT: Oh, I heard Dr. Hanson say that you would

take a quarter of the population that's in the central Delta

in its migratory phase and essentially push it into the south

Delta where we know it's either going to die or be salvaged.
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MR. BUCKLEY: But the -- but when you analyze the

question whether the abundance of the smelt has been affected

by any of these things, X2, outflows, entrainment, the exports

generally, the answer is always no.

And Dr. Miller is not an outlier, he's not a crack

pot. He's not somebody who is rounded up to come in here and

make these representations. Other people, as he testified,

have tried to make the same correlation, have tried to

determine whether any of these factors have an effect on

abundance and nobody has been able to do it.

And our position basically is that given all of the

correlations that have been done, even when -- even when the

smelt were close to the pumps, Dr. Miller took the worst

years, the years when it could be established that the smelt

were closest to the pumps, and looked for an impact on the

abundance of the species as measured by the fall midwater

trawl and found nothing.

So, you know, our view is that regardless of the

extent of entrainment, the problem with the species is not

being affected -- that the well being of the species is not

being affected at the end of the day by the projects, but by

other things.

The -- let me just move on and make my second point

because I'd like to kind of get back to the cause issue. You

asked, I think, each of us to come to a view as to whether we
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would support a remedy or had a view on a remedy and what our

view was. Speaking for the Farm Bureau, and understanding

that Your Honor intends to implement a remedy, we -- and

understanding the impact that any remedy the Court enters is

going to have, as just described by Mr. O'Hanlon, we would

support the remedy that has been proposed by the Fish &

Wildlife Service as amended by the suggestions made by the

Department of Water Resources.

Understanding that Your Honor is going to enter a

remedy, implement a remedy, we believe that that's a remedy

that is overly protective, particularly given our view that

the projects are not, at the end of the day, going to affect

the well being of the species one way or the other. And also

given the tremendous --

THE COURT: You understand the doctrine of

contributing cause?

MR. BUCKLEY: I do, Your Honor, but the question

is --

THE COURT: Tort law. And you're telling me, as Mr.

O'Hanlon did, that the operation of the projects are not a

cause?

MR. BUCKLEY: I'm telling Your Honor that my -- our

view is that the operation of the projects is not appreciably

increasing the jeopardy to the survival of the species, that's

right. And we do not see any evidence that that's the case.
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Everybody who's looked for evidence that that's the case has

failed to find it.

There's no question that fish are dying at the pumps.

There's no question that we don't have an accurate count of

that. There's no question that the fish dying are not just

sub-adults and adults, but also juveniles who are so small

that they can't be found and measured. But at the end of the

day, every analysis aimed at finding an impact on --

THE COURT: We had the analysis by Dr. Miller, but we

may have been in different courtrooms.

MR. BUCKLEY: Well, but, Your Honor, Dr. Miller

testified he's not the only one who's tried to do this. He

mentioned other people. He mentioned Dr. Manly, who's one of

the foremost statisticians, ecological statisticians in the

world. He mentioned Dr. Kimmerer, who hasn't appeared in this

courtroom on behalf of anyone.

It's not Dr. Miller alone who has made an effort to

find the correlation between the project and abundance. And

the testified he looked every way he could. He used every

analytic technique he could think of, he used every

combination of years he could think of and he couldn't find

anything. And he said -- he testified that other people have

made the same effort he's made and no one has been successful.

THE COURT: There's one last point I'm going to make.

I'm not arguing with you, but I want you to understand. You
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aren't the only parties here. The party who has

responsibility under the law of protecting the species is

here. That's the federal government through its Department of

Interior and the action agency, the Bureau of Reclamation.

And what I do see and what the evidence does show the

Court is that there is more to be done than they are doing.

Now, that doesn't have anything to do with you, but it does

impact you. And the impacts are extreme and severe. There's

no question about it.

MR. BUCKLEY: Well, I think a question that has been

addressed at considerable length here is whether the projects

are doing enough. And I've sat now through at least two

hearings and listened to Your Honor, and I think I know what's

concerning the Court.

The concern is whether the Bureau of Reclamation is

going to do what it's supposed to do. Whether when certain

triggers are reached, indicating that there may be a problem

at the pumps, the Bureau of Reclamation is going to take the

action its own triggers, if you will, indicate it should take

or whether it's going it rationalize away somehow the need to

do that. Whether it's in the interest of exports or for some

other reason.

I think that was probably what bothered Your Honor

with the DSRAM process. It was too discretionary and Your

Honor was concerned that there was some evidence in the record
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that it wasn't being used in an objective way to protect the

species.

And so I think I understand where you're coming from

and I do understand that you intend to implement a remedy.

THE COURT: I'm not being facetious because I have

the utmost respect for Mr. Milligan and I very much

appreciated his testimony and I learned a lot from his

testimony. But in a way it does sound like DSWG, those are

the scientists, they meet, they study, they recommend, the

WOMT then looks at it, it's complicated, there are so many

competing issues, they're impossible decisions to be made, so

then it goes to the department heads or the agency heads and,

again, I'm not being disrespectful, sounds to me like the

agency heads get on planes and head to Washington. And here

we are.

MR. BUCKLEY: I recognize that, Your Honor. And I

think I would expect that Your Honor is considering some ways

of dealing with that. Time limits, other ways of

strengthening the process so that an objective result is

reached in the interest of the species. The problem is that

if you hardwire a solution which doesn't allow for the

dynamics in the system and the permutation and combinations of

things that can happen --

THE COURT: I'm going to be getting to this, but the

law doesn't permit me to hardwire anything.
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MR. BUCKLEY: I agree, Your Honor.

THE COURT: I can't interfere with the agency's

discretions, I can't run the projects. I suppose in a

theoretical sense I can tell them what to do. But that's

neither my inclination nor what the law provides for.

MR. BUCKLEY: I recognize that, Your Honor, and I

agree with that.

Let me just sum up my discussion of the causation

point by saying that, as I might have said a moment ago, given

all the work that's been done to determine whether the

projects have an impact on the abundance of the species, you

would expect that somehow somebody somewhere would have found

a correlation between any of these projects involving the

factors of the abundance of the species. And that really

hasn't happened.

I'd like to turn to one other thing. And that

is -- well, if is isn't the projects, what is it? And Your

Honor, I think heard Dr. Miller yesterday and alluded to the

food problem today. And I'd like to touch on that briefly.

We know, not because of any statistical analyses really but

because of data collected that species have transformed the

Delta's ecosystem.

As Dr. Miller testified yesterday, if you ran a net

through the Delta's waters, 95 percent of the fish you catch

are alien species. We know that the summer abundance of the
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zooplankton Eurytemora crashed in or about 1986 coincident

with the arrival of two clams, Corbula and Corbicula, which

Your Honor has heard a great deal, fresh water clam and salt

water clam. Why did this crash occur? Because these clams

eat zooplankton, including Eurytemora. We know that

Eurytemora was replaced when it crashed in 1986 by another

zooplankton, Pseudodiaptomus, which is an alien.

THE COURT: And two more species that we heard about

in the rebuttal testimony from Dr. Swanson, not mentioned by

anybody. So I think on that score that that's an uphill --

MR. BUCKLEY: Well, I want to get to that, Your

Honor, let me deal with it right now. Dr. Miller did testify

yesterday that he -- the reason he chose those two species to

study was because he talked to a lot of biologists and was

told that those two species were the principle food source for

the -- for the delta smelt. And so he used them. He wasn't

told that Limnoithona was a principle food source, he was told

that Eurytemora and Pseudodiaptomus were. So those were the

species he used.

Furthermore, Dr. Swanson's testimony to the effect

that there are other species, there are other species of

zooplankton that the delta smelt eats doesn't explain away the

very tight, almost overwhelming correlations that have been

developed with respect to the abundance of the delta smelt and

the abundance of those two species. It's an unbelievable fit.
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It has an R-squared of way over 80 percent.

So you can say, well, there are other -- there are

other things that the fish eat. But when you look at it, when

you statistically analyze it, you see a clear relationship

between the abundance of those two zooplankton species and the

abundance of the delta smelt.

We think that Dr. Miller has established a very

powerful correlation between those factors. It's a

correlation that leaves less than a one in 25,000 likelihood

that the correlation was achieved by chance. He did the same

thing with longfin smelt and achieved an even tighter

correlation. And I would add that I think, as Dr. Miller

testified in response to the questions from the Court

yesterday, it's not as though he's totally out there a voice

in the wilderness. He was the first person to get on this.

But in recent months, I think it would be fair to say, that

this finding is achieving traction and it's starting to be

discussed.

Dr. Moyle, for example, testified on the first day of

the proceedings, and I refer Your Honor to page 61 of the

transcript of the first day, that he agreed that inadequate

food supply was a cause of the decline in delta smelt

abundance. Dr. Miller established that it wasn't just a

cause, it was the overwhelming cause. We -- I'm sorry, Your

Honor, go ahead.
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THE COURT: I'm not meaning to be inattentive, but

even with my questions, you're way beyond seven minutes that

you had --

MR. BUCKLEY: All right. Your Honor, I'll just sum

up by saying that I recognize the projects are essentially the

only knob you have to turn. But in view of -- at least in our

view, that the projects --

THE COURT: Let me ask you one rhetorical question.

MR. BUCKLEY: Yes.

THE COURT: Why is it, do you suppose, that given

what we're facing here, the consequences for everybody, that

the action agencies, both the state and the federal, didn't

essentially come in and say it's the food supply? It's other

causes, it has nothing to do with our projects and we cannot

be accountable for this. They didn't do it.

MR. BUCKLEY: I think if I were asked that question,

Your Honor, on direct examination, I'd probably -- or somebody

would probably object to it because I'd be getting into the

minds of the government. I don't know the answer to that

question. But --

THE COURT: Well, there is something you could draw

an inference by, but I think we're out of time to do it.

MR. BUCKLEY: I would just ask, Your Honor, in

turning the knob I know you intend to turn, you take into

account the significant impacts that will result.
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THE COURT: Thank you very much, Mr. Buckley.

MR. BUCKLEY: Thank you, Your Honor.

THE COURT: Mr. Wall, are you going to reply?

MR. WALL: Hit a few key points very quickly.

First, Your Honor, the defendants have tended to

agglomerate the Fish & Wildlife action three and four.

They're very different. Action four is a process. It doesn't

have any hard sideboards on flow.

Second, when asked, the operator, Mr. Milligan said

this morning that ultimately the operators, he means the

bureau, had the final say on how to implement or whether to

implement proposals.

Third, Dr. Swanson's tier one measure has as its

apparent basis particle tracking modeling. Tier one is

supposed to protect adult smelt. Adult smelt do not behave

like particles. Of course, his Particle Tracking Modeling has

never been presented even at a scientific form let alone

published. So I'm hard pressed to understand counsel's

criticism of Dr. Swanson's reliance on Dr. Bennett's research.

Fourth, Dr. Hanson has proposed a rather wide range

in his declaration of minus 1,000 to minus 6,000. But at

trial, he said in light of the new evidence about the

abundance of delta smelt, he would recommend operating at the

low end of that range.

He says, and this is at page 100 of the 8-29
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transcript, "With the lower number of delta smelt in the

population, it would strongly urge that more protective

actions, hence operating at the lower ends of the ranges Old

and Middle River flows, would be an appropriate action in the

event that there's evidence that delta smelt are at risk of

salvage mortality."

And of course that's when he's implementing his tier

two, when there's risk of salvage mortality. He is

testifying -- he does it again at page 149, that he thinks you

need to operate at the low end of this range. Well, Dr.

Swanson's proposal is at the end low end of the range. Minus

6,000 cfs is not.

THE COURT: Where is his low end?

MR. WALL: Minus 1,000. You know, he would have been

somewhere closer to minus 1,000 than minus 6,000, I suppose.

With respect to the Feyrer article, I think this has

been repeatedly mischaracterized. They did find a

relationship between habitat quality and delta smelt

abundance. They found that one complement of habitat quality,

salinity, accounted for 19 percent of delta smelt abundance.

There is this caveat at the end, it says, "For the

water quality data to be most effective for species

management, additional information is needed to better define

the mechanisms for the effects of water quality variables on

aquatic organisms."
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But nonetheless, they found this relationship and we

know that improved habitat improves the opportunities for

delta smelt to survive. There is no dispute about that.

There was a question about the US Fish & Wildlife

Service's acceptance of the proposed modifications before the

DWR and I do not know the government's position. But I would

refer the Court to Ms. Goude's testimony, both in her

declaration and at trial, where she says that the various

actions identified in her proposal are expected to provide the

minimum in protective actions necessary to protect delta

smelt.

She said that in her August 3rd declaration at

paragraph 9 and she said that again in her August 23rd

declaration -- or testimony at page 220.

If the Fish & Wildlife Service were now to conclude

that these proposals were not the minimum action based on the

few minutes of hallway consultation, I would submit it's the

world's faster Section 7 consultation and directly

inconsistent with her prior testimony, sworn testimony to this

Court.

There is also some discussion of the Delta Smelt

Working Group rejection of a fall action. The Delta Smelt

Working Group looked at a fall action that had a lower flow

level than Dr. Swanson's and found that it would not move the

salinity point out far enough. Dr. Swanson took that into
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account and proposed a higher outflow level that would move

the salinity point out far enough.

Lastly, I want to just address the issue of

protection of salmon very quickly. There has been no

calculation that the available water supply at the different

reservoirs, including New Melones, which is over its historic

average, is insufficient to protect salmon if these measures

are implemented.

I'm sure the Court is aware that my clients are also

interested in protection of salmon. We would not be proposing

this measure if we had any reason to believe that it would

harm that species.

That's it, Your Honor. Thank you.

THE COURT: Thank you very much, Mr. Wall. Mr.

Maysonett.

MR. MAYSONETT: Your Honor, I have an answer to the

question you posed to the federal defendants before about

whether or not the federal defendants accept the modifications

to the service's matrix.

THE COURT: Yes.

MR. MAYSONETT: Your Honor, short answer is no. The

slightly longer answer is that, you know, the proposed

changes, Your Honor, would be this movement from -- I'm

looking at DWR Exhibit L, in action two from negative 4500 to

negative 5500 and then, in action three, from a floor of zero
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to a floor of negative 1500.

THE COURT: All right. Thank you very much.

MR. MAYSONETT: And I would just say, Your Honor,

that, well, the short answer is no. The long answer is that

the service's proposal is grounded in the other assumptions

that are set out in the service's proposal. For example, use

of a 14-day running average and the process for setting this

level is described in the attachments. I think those to some

degree address some of the concerns with those lower flow

levels. If these numbers were taken out of this proposal, the

service's -- the position of the federal defendants might

change.

THE COURT: Thank you very much, Mr. Maysonett.

Is the matter submitted?

MR. WILKINSON: Yes, Your Honor.

MR. WALL: Yes, Your Honor.

MR. LEE: Yes, Your Honor.

MR. O'HANLON: Yes, Your Honor.

MR. MAYSONETT: Yes, Your Honor.

THE COURT: All right. I'm going to start by

reviewing the law that applies in this proceeding. And as I

have said, based on the recent amendment by way of supplement

to the complaint, we have action that is alleged to be

unlawful or omission by an agency of the United States, the

DWR. I'm sorry, the Bureau of Reclamation as well as the
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Department of the Interior. That the way in which the Central

Valley Project is being operated is both presenting present

jeopardy to the survival and recovery of the species and that

it is also impairing the critical habitat of the species.

And the ESA prohibits agency action that is likely to

jeopardize a continued existence of any listed species, and in

this case, the delta smelt is listed as a threatened species.

And the regulations, that's 16 United States Code, Section

1536(a)(2) referred to as Section 7 of the ESA, 7(a)(2)

violation.

And the regulations that are at 50 CFR, Section

402.02 provide that this law prohibits any agency action that

reasonably would be expected, directly or indirectly, to

reduce appreciably the likelihood of both the survival and

recovery of a listed species in the wild.

The word "jeopardize" or "jeopardy" as it is used in

the act means to engage in an action that reasonably would be

expected, directly or indirectly, to reduce appreciably the

likelihood of both the survival and recovery of a listed

species in the wild by reducing the reproduction numbers or

distribution of that species.

The complaint also sought and a summary judgment in

the case has been entered that essentially found the 2004/2005

Biological Opinion that covered the operation of the OCAP for

the, if you will, day-to-day running of these coordinated
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projects and operations of the State Water Project and the

Central Valley Project. That finding was that the Biological

Opinion was unlawful, arbitrary and capricious for the reasons

that are stated and they don't need to be stated now because

that has already been decided.

The further finding was that the decision of, in

addition to the Biological Opinion, that the remedial action

measures that had been adopted as part of that decision and

belated actions and also a take limit that has been

established as required by the Endangered Species Act was also

invalid.

After those findings, the Court set, in consultation

with the parties, this evidentiary hearing, which has now

consumed eight full court days, to determine what remedies, if

any, should be imposed by the Court to address the unlawful

actions by the Department of the Interior and the Bureau of

Reclamation, the latter is the action agency.

The State Department of Water Resources, which is a

coordinated operator of the State Water Project, which is

operated in tandem and cooperatively with the federal project

and, as the parties all know, the federal project has state

permits for its water entitlements that are used to perform

its operations both of water service, that is performed under

contract to water districts, who in turn have members who

contract for water.
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And we have constituencies here, not only San Luis

and Delta-Mendota Water Authority, Westlands Water District,

Del Puerto Water District, Glenn-Colusa Irrigation District.

We have the State Water Contractors, who include not

only contracting districts, but also municipal and industrial

agencies who provide water service that isn't for agricultural

purposes, it is for municipal purposes.

And additional to those parties are the Farm Bureau,

who we have just heard from.

In addressing the remedial approach to the case, the

plaintiffs have sought initially for the invalidation of the

Biological Opinion and a vacatur of the take standards and all

aspects of the Biological Opinion. Today in argument, they

offered that if -- and I interpret the offer as a conditional

offer, the condition being that if the Court were to pronounce

and apply the remedies that are in the revised recommended

interim protection actions for delta smelt that Dr. Swanson

has authored, if all of those are adopted as a remedy in the

case pending the reconsultation, remand and, if you will, the

correction and/or repromulgation of a lawful Biological

Opinion, that that would be acceptable to the plaintiffs.

The federal defendants have, after taking the initial

position that there was no entitlement to relief because there

were no violations of law, they haven't waived those

positions, say that if there are remedies to be imposed, that
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for all the reasons that have been stated by their witnesses,

primarily Cay Goude, that the five featured action matrix

should be pronounced by the Court to be a remedy that is to be

operative in the interim period between today and the time

that a lawful Biological Opinion is issued concerning the OCAP

for the Central Valley Project and the State Water Project.

The Department of Water Resources, as intervenor,

essentially for the reasons stated by Mr. Lee, agrees with the

proposed action matrix of the Fish & Wildlife Service and

would modify to make, if you will, less stringent the flow or

water consumption requirements.

The State Water Contractors, without waiving their

position that the original BiOp was lawful and that no

remedies are needed, have proposed an alternative three-tiered

remedial approach. And they do not agree with the Fish &

Wildlife Service, I'm just going to call it the federal

defendants' proposed remedy and/or the modification to that

remedy proposed by the Department of Water Resources.

The Delta-Mendota Water Authority and Westlands Water

District intervenors, one, do not believe the BiOp is

unlawful, have not waived that position. They, joined by the

Farm Bureau, take the essential position that the evidence in

this proceeding, through Dr. Miller's testimony, has

established that there are a number of causes for the decline

of the delta smelt, including but not limited to toxicity,
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predation, the disappearance or reduction of the food supply

caused in material part by the invasion of alien species,

primarily two types of clam that filter the planktonic

organisms that are the food supply to the smelt, among others.

They also believe that In-Delta actions by other

diverters, who are not under the direct control or operation

of either the state agencies and meteorological conditions,

such as storms, winds, temperature changes and the like, all

have effects on the movement, the existence, the location and

the health of the species.

And so the San Luis and Westlands defendants agree to

nothing and essentially do not support any remedy. They say

there should be no remedy because the projects have no causal

relation that is significant to any of the problems the smelt

is now encountering or has encountered.

The Farm Bureau takes the same position, but

arguendo, if a remedy is going to be imposed, support the

federal defendants' five point action matrix as modified by

the Department of Water Resource proposals.

This case is also brought under Title 5 United States

Code, Section 702, et seq. United States Administrative

Procedure Act and it addresses action by an agency of the

United States that is arbitrary, capricious or unlawful, which

requires the intervention of Court to make such a finding.

And Mr. Wall was very accurate in his recitation of
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the law. It is not the function nor necessarily the

jurisdictional authority. It might be the prerogative, but in

the eyes of this Court, deference is required by law to an

agency that has the expertise, the competence and the legal

charge that is essentially invested by the elected

representatives of the people who make the laws and then

charge experts in the executive branch to carry out the

functions of the agency, here the operation of the projects.

And so a judge, who is neither a scientist, a

biologist, an administrator or elected by the people,

ordinarily is confined to determining the legality of actions

and, if necessary, and appropriate -- and here, I take it that

because of the alternative positions that are taken by the

governments, and I'm more concerned with that of the federal

defendants because by their consent and waiver of any Eleventh

Amendment immunity, the state is here, they have acquiesced to

the jurisdiction and authority of the Court, there by removing

the jurisdictional objection.

My understanding is that by the position that the

United States has taken, they are in effect impliedly, if not

expressly consenting to the imposition of a remedy,

particularly one without waiving their legal position as to

the propriety and legality of their actions as to the BiOp.

And also with respect to any finding on the issues of

remand, vacatur and the status of the take limits, as I
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understand the government position, their preference is to

consent to a remedy rather than face a remand with vacatur

where there will be no effective Biological Opinion or take

limits.

And we have looked for some time now at the law and

we have asked the parties to provide the law, and no party has

provided the law that says that the 1995 Biological Opinion,

which has obviously been superseded by the government's

2004/2005 BiOp. The Court has no understanding that it would

have the authority to, if you will, resurrect what is a

superseded and obviously outdated, and, if the current one is

unlawful, it has to be more unlawful than the current BiOp,

recognizing that the take limits in the '95 BiOp were 55,227

up to 224,409 delta smelt per year in a dry year.

The current incidental take limit was 70,500 and, as

the parties all know, nobody knows what the population of the

species is, but the '05 BiOp could approach it and the '95

take limit very well could exceed it.

We have uncontradicted testimony of some experts on

the plaintiff side, Dr. Swanson, Ms. Goude, Dr. Hanson, even

Dr. Miller told us that the species is in a critical state.

It could become extinct within a year and it could become

extinct if everything that anybody's asked for here was

implemented, it could still become extinct if we put all these

measures into effect.
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It appears to the Court, based on the facts most of

which have been discussed by counsel, that the most

responsible and the most prudent decision is -- and there's no

question that the BiOp has to be remanded and consultation has

been reinitiated for repromulgation in lawful form. And so

that is one of the remedies that the Court is going to order.

The next issue is whether the BiOp is remanded with

or without vacatur. And that then presents the Court with the

question do we leave the status quo, because the temporary

restraining order in this case was not granted and the

voluntary pumping cessation, or reduction would be the better

description, ended in June.

Do we leave the status quo where the agency is left

to manage the projects without any intervention by the Court

or does the Court impose, with the express or implied consent

of the action agencies, remedies that will address the Section

7(a) issues of the jeopardy to the species, its survival and

recovery, and the impairment or alteration of its critical

habitat.

And in looking at this question, I asked the parties

to consult among themselves and to determine if there was a

result they could reach that we could all be proud of. And

that effort apparently has not been one that has come to

fruition.

And so it devolves to the Court to determine what the
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result should be now with regard to the issue of vacatur or

non-vacatur. And in the final analysis, the Court is

persuaded by science, which it must be, because the law

requires that the best available science be brought to bear on

the issues that are presented.

As the Court noted and the plaintiffs in their brief

on remedies repeated, the law doesn't give the Court a choice.

If the Court sees that agency action or inaction not only

threatens, but doesn't have to bring it to extinction, but has

that potential, then the law requires intervention. There

must be action taken by the Court.

In this case, given the history, which I have alluded

to earlier, that the approach the agencies were taking and

here the Court believes that the evidence shows that the

Department of Water Resources of the state essentially

deferred to the Bureau of Reclamation and Department of the

Interior for it to implement the delta smelt Recovery Action

Plan and the Delta Smelt Working Group, Water Operations

Management Team and the agency heads have certainly addressed,

they have spent time on and they have endeavored to remediate

the present jeopardy which has been defined as critical.

And that was agreed to by the operator, Mr. Milligan,

as well as the scientists. And that effort, all those

efforts, have been unsuccessful because we see continuing

declines and every survey that comes in that we have been
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furnished in the last two years so shows that the condition of

the species is worsening.

And so contrary to -- and I do think it is a

selective study that was done by Dr. Miller. I'm not

criticizing his competence, his ability or the application of

his science as an engineer or water engineer, or Dr. Manly's

competence or renown as an ecological statistician. But as

has been indicated, the correlative studies that were

undertaken by those experts certainly provide a major issue

about cause. But I think that the answer I got from Mr.

Buckley is telling. The law recognizes concurrent causes,

even though it's a doctrine that has its origins in the law of

torts.

But here the Court can't find that the sole cause is

the food supply and that the absence of a statistical

correlation in the studies that Dr. Miller performed explains

the jeopardy of the species when there is indisputable

evidence of entrainment, of salvage, the pumps grind these

fish up. That's caused by, in some cases, the natural

migration of the fishes, it's caused by flow conditions in the

central Delta at the confluence of the Sacramento and San

Joaquin Rivers, it's caused going east from there, going north

from there, going south from there, and those are to the south

and into the Clifton Court Forebay areas of hazard.

And the evidence is uncontradicted. There isn't any
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question about it, that these project operations move the

fish. Of course we don't know how many. But the fact is it

happens. And the law says that something has to be done about

it by the action agency.

Now, the Court from that concludes that it is under a

legal duty to provide a remedy. And if it is in the form of

an injunction, there would be two standards, the traditional

injunctive relief standard and the ESA standard.

The traditional standard looks at the likelihood of

success on the merits, it balances hardships, it looks at the

public interest; and the ESA standard essentially evaluates

the threat of harm to the species and discounts hardships of

an economic or other nature, except for human health and

safety.

And the Court recognizes that, as I said earlier

today, that that isn't just emergency water supplies for

schools, for hospitals, for fire departments. That can

include the absence of water if the supplies to contractors

are zero and land is fallowed, subsidence from groundwater

pumping which contributes to the fallowing or the absence of

water creates air pollution conditions. Those are threats to

human health and the environment, just as the absence of

emergency water service is.

How this is going to be accomplished is something

that the Court cannot prescribe. Because the law doesn't
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permit it. I'm not going to tell the Bureau of Reclamation

how to run its agency, how its scientists should think, what

conclusions they should reach, what recommendations they

should make or how they should be implemented. But I do have

proposals that the parties are offering, and I'm going to use

those proposals they are offering to do the best in what the

Court views as an impossible situation.

In one of these water cases that have been going on

for over 30 years in the Eastern District of California

involving water supplies to the Central San Joaquin Valley and

the Sacramento and central Delta areas, and most of the

agencies that are involved in this litigation, Judge Trottin,

in one of the decisions said -- this was in the drainage

case -- that sometimes problems are so intractable, they're so

difficult that they're beyond the competence of the judiciary,

they are matters that need to be left to the legislative

branch for the legislature to address.

Well, it would be very nice if I could do that. But

I can't. Because the law requires otherwise. And I am going

to formulate an order and I am going to need the assistance of

the parties with this -- to not vacate the 2005 Biological

Opinion, but I am going to put into effect a preliminary

injunction.

And I recognize the difference between a mandatory

injunction and the law's preference for a prohibitory
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injunction. And therefore I'm going it to phrase my

injunctive relief in prohibitory terms. I'm not playing a

game here in trying to exalt form over substance, but rather

I'm trying to comply with the law.

And the Court is going to order that Bureau of

Reclamation and the State Department of Water Resources take

no actions that are inconsistent with or that violate the

following remedial prescriptives.

First, there will be year round monitoring actions

that fully implement all current surveys that are being

conducted for the delta smelt, which will include but not be

limited to the Spring Kodiak survey, the 20 millimeter survey,

the Summer Townet Survey and the fall MWT.

There was a proposal in what is the second remedial

action which would increase the frequency of sampling for

entrained fish at the CVP protective facilities to a minimum

of 25 percent of the time, which is a minimum of a 15-minute

count per hour.

I'm going to also include within that, the measure

that was proposed by Dr. Swanson that steps be taken to

evaluate presence and condition of larval or juvenile delta

smelt that are in the sub-20 millimeter size range,

recognizing that there are difficulties in doing that. But as

the Court understood it, it's entirely feasible based upon the

type of seine or net the interval that would be within the
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physical test device itself.

I do recognize that at least two of the experts said

that any sampling could be further jeopardizing to the

species. But it appears that all parties, with the exception

of the San Luis and Delta-Mendota parties, agree that sampling

needs to continue and that it is feasible.

The trigger for this that was proposed by the Fish &

Wildlife Service was an increase in Delta outflow where the

Sacramento River flow at Freeport reached 25,000 cfs or in the

San Joaquin River more than 10 percent over a three-day

average. And in the fall midwater trawl and/or Kodiak survey

data on delta smelt, where fish are moving upstream of the

confluence and into the Delta or by January 15th of the water

year, whichever comes first.

The next remedial action that will be implemented

is -- and I think that I have already in effect adopted action

number three of the Fish & Wildlife Service, which was to

implement a monitoring program for the protection of larval

delta smelt with the trigger that is prescribed. I don't see

any reason to modify or to, if you will, change that. And I

should correct myself. I'm actually using, at this point, the

plaintiffs' remedial actions.

As to the remedial action number three that is

submitted by the Fish & Wildlife Service as proposed to be

modified by the DWR, the parties can correct me if I'm wrong,
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but an area of -- and Dr. Hanson spent a lot of time on this.

For determining the upstream Old and Middle River flows,

rather than adopting a zero cfs as the lower range of that, I

remember a lot of discussion about a negative 750 to a

negative 2250 range. I recognize that this was not

necessarily addressing only larval and juvenile smelt, but the

Court is going to adopt the low end of that low range

at -- for the third proposed action by the Fish & Wildlife

Service at negative 750 to a negative 5,000 cubic feet per

second. And the Court thinks that 6,000 is an acknowledged

and undisputed area of jeopardy and recognizing that it's

easier to -- less consumptive to achieve, the Court is

concerned by what it believes are the legitimate reasons given

by Dr. Swanson. And in the interest of time, I'm going to let

the parties submit findings, which will document the reasons

for these choices of remedies.

Now, the fifth action is the same as the plaintiffs'

actions, which were, if I have them correctly, and the parties

can help me here, was it six and seven where we have the head

gates at the --

MR. ORR: Eight and nine, Your Honor.

MR. WALL: Plaintiffs' eight and nine.

THE COURT: Eight and nine. All right. Eight and

nine are the same, I think, all the parties have acknowledged

as Fish & Wildlife Service measure number five. So that would
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be the next remedial.

If you want to do them as two, because I'm going to

ask for the parties to prepare an order that is faithful to

the decision that I am now announcing. So those remedies are

going to be also prescribed.

Now, in turning to the plaintiffs' action number four

and the triggers, the Court has determined that -- let me have

one -- Mr. Maysonett, if you would repeat, please, the

objection to plaintiffs' four so I have the basis for it. Or

Mr. Lee, either one of you can do that. Mr. Lee was most

specific about it. Do you want to address that right now, Mr.

Lee?

MR. LEE: Number four, as I understand it, is

designed to protect pre-spawning adults. I'm talking about

revised number four set forth in plaintiffs' proposal

contained in the August 13th, 2007.

THE COURT: That is correct.

MR. LEE: And that proposal would start out -- is

multi-part, as I understand it. They would have a zero cfs

requirement for a minimum ten days and then -- and then

following that, there would be a requirement that would have

Old and Middle River flows between 2750 and 4250 cfs.

We had objected to the zero flow because we did not

believe there was any science in the record to support it.

The zero flow, as I understand this requirement, is roughly of
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the same nature as in action number one in US Fish & Wildlife

Service measure. And that had a negative 2,000 cfs, which we

believed science fully supported.

So we would have recommended that the Court adopt

action number one for that time period for -- under the US

Fish & Wildlife proposal.

As to the follow-on proposals, we submitted that,

first of all, the five-day running average was inappropriate,

it should be a 14-day running average or seven-day running

average subject to some bans and constraints.

But most importantly, we were of the view that the

range of flows was too narrow, that the flows should be,

according to our view, not in excess of -- sorry, make sure I

got right -- negative 5500 for a 14-day running average or

negative 6,000 for a seven-day running average. As you can

see, as the running average days get shorter, the band gets

larger. As the running average days get longer, the band, the

level of authorized exports, gets lower. So that was our

proposal for the protection of pre-spawning adults.

And our objection to action number four is we did not

believe it was supported by the regression analysis submitted

to the Court which we discussed in closing argument. Is that

clear?

THE COURT: That is clear. But you did have a

proposal that covered in part this time period?
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MR. LEE: Yes, we did, Your Honor. The two -- the

two-part proposal, one would be action one in the US Fish &

Wildlife Service proposal. The other would be a modification

of action two of the US Fish & Wildlife proposal. And that

modification would read -- and I would just look at action two

and put in the State's modifications -- the daily net upstream

Old and Middle River flow not to exceed 5500 cfs. The low

will be a 14-day running average simultaneously, the seven-day

running average will not exceed 6,000 cfs. That would be the

proposal for this lifestage of the smelt, which is the

pre-spawning adult smelt.

THE COURT: And the State Water Contractors have

proposed that this start December 1st. I'm going to leave it

at December 25th. I'm going to essentially reduce those flows

from 6,000 on the seven-day running average to 5,000 cubic

feet per second. And there was objection to the 14-day

running average -- well, you had proposed a 14-day running

average. Leave it at the seven-day running average and don't

do a 14-day running average.

MR. LEE: So, in effect, Your Honor, you're adopting

one-half of action two of the US Fish & Wildlife proposal?

They have a 4500 cfs average for a 14-day running average and

a 5,000 cfs for a 7-day running average. Are we abandoning

the 4500 cfs.

THE COURT: What does it add?
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MR. LEE: I'm sorry?

THE COURT: What does it add?

MR. LEE: I would probably defer to the US

biologists. They are --

THE COURT: Do you know, Mr. Maysonett?

MR. MAYSONETT: Your Honor, my understanding is that

the targets of 4500, negative 4500 negative flow in the Old

and Middle River is 14-day average and that by -- the 14-day

average, of course, allows certain ebbs and flows of the tides

and the other influences that is hard for the projects to

operate to eliminate entirely.

The seven-day average at negative 5,000 would help to

limit the highs and lows a bit. So my understanding is that

the two work in tandem to ensure that flow levels remain in

certain -- within a certain range.

THE COURT: All right. Well, I'm going to order the

prescription that I've just described. And if we have to

adjust the language, we will.

As to action measure number ten. The Court is not

persuaded that the evidence preponderates here to support this

action. It was very well explained by Dr. Swanson. The

justifications were very articulately presented. It does not

appear to me that there is support necessarily in peer

reviewed or analysis by others who are studying this issue.

The Court certainly recognizes that water quality and
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the improvement of habitat has the potential to increase

benefit to the species. But I am very impressed by the fact

that the Delta Smelt Working Group, one or two of whom

essentially were presented with this proposal in a different

form, in a different context, but didn't support it.

And because of the material uncertainty that is

described by reviewing scientists about the benefit at a very,

very large commitment and a -- resource commitment, the Court

does not believe that the evidence preponderates to justify

this measure and therefore it will not be included in the

remedies.

And so if I have it, then, we have those that I've

just gone over. And I'll now invite the parties to -- action

nine is the same as, I believe, five of the Government's Fish

& Wildlife Services, that is to prohibit installation at the

Head of Old River Barrier in connection with the triggers and

the end of the actions. Those are agreed on. And the other

management of the gates, which was, I'm going to

indicate -- well, I don't see it.

I don't see, Mr. Orr, number six, that's implementing

the Vernalis Adaptive Management Plan river flow and

enhancement, I am going to order that as a prescriptive

remedy.

And so I believe I have addressed the remedies that I

intend be prescribed as part of the injunctive relief. If
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anybody wants to address anything now that you believe has

either been overlooked or not addressed, now is the time to do

it.

MR. WALL: Your Honor, I have a couple of clarifying

questions.

THE COURT: Yes.

MR. WALL: If I might. The first half of plaintiffs'

four parallels the Fish & Wildlife Service one and I didn't

hear if the Court was doing anything with that.

THE COURT: I'm adopting it.

MR. WALL: Fish & Wildlife Service one?

THE COURT: Yes.

MR. WALL: Okay. And the -- you were also adopting

the plaintiffs' eight and nine, which are the same as

plaintiffs' Fish & Wildlife Service five?

THE COURT: Yes. And six, that were agreed to by all

the parties except Mr. O'Hanlon's clients.

MR. LEE: Your Honor, just for the clarity of the

record, we did not agree to action six. The reason why

we -- oh, let's see. The reason why we did not agree to it is

because action six is basically the implementation of the

Vernalis Adaptive Management Plan. And that is mandated

already on the projects by water right decisions. We had

noted in our, I believe it was cross examination, that this

was unnecessary.
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THE COURT: Well, it might be redundant, but out of

an abundance of caution, we have it. Let's include it in the

order.

MR. WALL: Your Honor, if I could, one other

clarifying matter. The Fish & Wildlife Service had action

four, which is post VAMP, and we had an action seven, which is

post VAMP. Did the Court intend anything for the post VAMP

period?

THE COURT: I thought that there was a -- let me have

what the Fish & Wildlife Service's proposal was on post VAMP.

It is number --

MR. WALL: Number -- Fish & Wildlife Service action

four.

THE COURT: Four. I had ordered that. And I had

not -- I modified it to take the low flow from zero to minus

750. Negative 750.

MR. LEE: Your Honor, it is my understanding that

action four, in its original format with the US Fish &

Wildlife Service, was intended to have flows similar to those

in action three. And we've mentioned that in, I believe,

footnote I, was that not the case? Of attachment B. If the

Court's view is that action four should simulate action three,

then --

THE COURT: The flow levels would be the same.

MR. LEE: The flow levels would be the same. Is that
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your desire?

THE COURT: That is what I was attempting to

describe.

MR. WALL: So action three would be extended to last

until the end of -- the end date for action four? Basically

action three would continue on?

THE COURT: That is correct.

MR. WILKINSON: And Your Honor, those flows again

were a range of negative 750 to negative 5,000; is that

correct?

THE COURT: That is correct.

MR. LEE: Your Honor, mixing the two charts a little

bit sometimes leaves me a little lost. We have certain end of

action timings that are in the US Fish & Wildlife Service

proposal, and they are clearly not identical to those that are

in --

THE COURT: That is correct. And what I'm going to

suggest that you do is that you now reduce to writing the

orders that I have pronounced. The court reporter will

provide you the transcript. I'd prefer for there to be a

joint submission, but if you can't agree on it, then you can

submit competing proposed orders. And I'll resolve any

differences.

MR. LEE: All right.

THE COURT: All right? I intend for this injunctive
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relief to be binding upon the United States Department of the

Interior, its Bureau of Reclamation, the State Department of

Water Resources, their agents, officers and employees and

those acting for, under and in concert with them and anybody

in those agencies who has actual notice of this order.

The order is to remain in effect pending entry of

final judgment in this case or further order of the Court.

Is there anything further?

MR. LEE: Your Honor, I think we'd like to look at

the transcripts and work on them.

THE COURT: You may. And the one other thing I'm

going to do is I'm going to ask for the parties to submit

proposed findings of fact and conclusions of law that support

this judgment that I have pronounced.

MR. LEE: What time frame, sir, are you talking

about?

THE COURT: It would be my preference that they

obviously be joint. You give me a reasonable time frame. I

think that there is concern that the order go into place. But

because we will not be starting any of the remedies September

1st, we don't have that level of urgency.

MR. LEE: Okay.

THE COURT: So what is reasonable?

MR. LEE: May we consult just for a moment on the

timing?
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(Discussion among counsel, not reported.)

MR. LEE: Your Honor, I've had a chance to consult

with the United States, with San Luis and Delta-Mendota, with

the Farm Bureau and State Water Contractors, and given our

delayed vacations, Your Honor, we would like 60 days to get

the order -- get the findings of fact and conclusions of law

and the orders to you. That should give us time to consult

and see whether we can do something joint. If we can't, to

prepare alternate orders and findings of facts.

THE COURT: What's the plaintiffs' timetable?

MS. POOLE: Your Honor, we would propose something

much shorter than that. We were thinking more in the order of

two weeks.

THE COURT: Well, the court reporter is going to need

time to produce the transcript. And so she can give us her

transcript estimate now, as to what time.

THE REPORTER: I'd need 30 days.

THE COURT: She needs 30 days to produce the

transcript.

MS. POOLE: And Your Honor's order regarding the

rough transcripts, you'd like us to rely on the finals.

THE COURT: I will if -- I think we should have a

final official transcript for the preparation of the judgment.

At least the remedial aspect of the judgment that has been

announced today. And so, yes, let's do that. And my estimate
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is that you at least need 20 days after you have the

transcripts in hand. And so that would be 50 days.

For findings and fact and conclusions of law, there's

going to have to be an official transcript. So let's make the

period 50 days. When is that? October 22nd, 2007.

Is there anything further?

MR. LEE: That's fine with the date, Your Honor.

MS. POOLE: We very much appreciate --

MR. WILKINSON: Thank you, Your Honor.

MS. POOLE: -- the time and effort you've devoted to

this, Your Honor.

THE COURT: Thank you very much. Thank the Court

staff, please, they're the ones who have had to stay way, way

past their hours of operation.

MR. LEE: Thank you.

THE COURT: Everybody have a good weekend. We will

stand in recess.

MR. MAYSONETT: Thank you, Your Honor.

MR. WALL: Thank you, Your Honor.

MR. O'HANLON: Thank you, Your Honor.

MR. BUCKLEY: Thank you, Your Honor.

(Off the record.)

THE COURT: I'd should add that the Department of

Water of Resources, the Bureau of Reclamation and the

Department of the Interior shall be reserved the right on
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reasonable notice to deviate from the prescriptive remedies,

if necessary to protect public health, safety and the human

environment.

(The proceedings were concluded at 6:11 p.m.)

I, KAREN L. LOPEZ, Official Reporter, do hereby

certify that the foregoing transcript as true and correct.

DATED:____________________ ______________________________
KAREN L. LOPEZ


