State of California
State Water Resources Control Board

DIVISION OF WATER RIGHTS

P.O. Box 2000, Sacramento, CA 95812-2000
Info: (9169 341-5300, FAX: (916) 341-5400, Web: htip:/fwww. waterrights.ca.gov

PROTEST — (Petitions)

BASED ON INJURY TO VESTED RIGHTS

Protests based on Environmental or Public Interest Considerations should be completed on other side of this form

APPLICATION PERMIT 16478 etc.LICENSE
11315 et
L {We,)_Central Delta Water Agency, South Defta ﬁager Agency, and
Lafayette Ranch Name of protestant
of See Attached have read carefully

Post Oifice address of protestant
a notice relative to a petition for Ochange or 0 extension of time,

under APPEICATION of DWR and USER

Stade name of petitioner

to appropriate water from SEE ATTACHED.

Mame of source

It is desired to protest against the approval thereof because fo the best of information and belief the

my or aur

proposed change will result in injury to as follows:
mE or us State the mjury which wilk result to you (see NOTE below)

Protestant claims a right to the use of water from the source from which petitioner is diverting, or proposes to
diveri, which right is based on:

Pricr to application, notice posied, use begun prior to E2'19' 14, riparian ¢laim, or other tight

Please provide application, permit or license numbers or statement of diversion and use numbers, which cover
your use of water, or state ‘none’ . The extent of present and past use of water by protestant or his
predecessors in interest from this source is as follows:

State approximate date first use made, amount used, time of year when diversion made, the use to which water is put

Where is YOUR DIVERSION PODNT located? Y of L4 of Section

Describe location with sufficient accuracy that posivion thersof relative to that of petiticner may be determined,

T. LER. . B. & M. [s this point downstream from petitioner’s point of diversion? YES O NO O
If Yes, explain:

Under what conditions may this protest be disregarded and dismissed?
Srate conditions which will relieve protest, or ifnone, so state.

A true copy of this protest has been served upon the petitioner

- personally or by mail
o,

Date: 'f/:‘ﬁ/ﬂ? ¥
o Protegtant(s) or Authotized Representative sign here

Protests MUST be filed within the time allowed by the SWRCE as stated in the notice relaftive to the change or such

Jurther fime as may be allowed.,
(SOTE: Atach supplemental sheets as necessary)

PRO-PET (1-00)
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JOHN HERRICK, ESQ., S.B. #139125
Attorney at Law

4255 Pacific Avenue, Suite 2

Stockton, CA 95207

Telephone: (209) 956-0150

Fax: (209) 956-0154

DANTE JOHN NOMELLINI - SBN 040992
NOMELLINI, GRILLI & McDANIEL
PROFESSIONAL LAW CORPORATIONS
235 East Weber Avenue

Post Office Box 1461

Stockton, California 95201

Telephone: (209) 465-5883

Facsimile: (209} 465-3956

DEAN RUIZ - SBN #213515
Harris, Perisho & Ruiz

3439 Brookside Road, Suite 210
Stockton, CA 93210

Telephone: (209) $57-4254
Facsimile: (209) 957-5338

Attorney for Protestants

SOUTH DELTA WATER AGENCY,
CENTRAL DELTA WATER AGENCY
and LAFAYETTE RANCH

STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the matter of DWR and USBR. ) PROTEST OF PETITION
Petition to Consolidate Certain )
Places of Use )

)

The CENTRAL DELTA WATER AGENCY, a body politic and corporate of the State of

California, SOUTH DELTA WATER AGENCY, a body politic and corporate of the State of
California, and LAFAYETTE RANCH, a California corporation, herein protest the above-named
Petition Requesting Change in Place of Use for Certain Water Rights of the Department of Water
Resources and the Bureau of Reclamation and in support of this Protest respectfully allege and state
as follows:
BACKGROUND
Protestant SOUTH DELTA WATER AGENCY (hereinafier referred to as SDW A"} s abody
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politic and corporate of the State of California created by Chapter 1089 of the Statutes of 1973 of
the State of Califomia (South Delta Water Agency Act). The boundaries of SDWA are described
in Section 9.1 of the South Delta Water Agency Act (Stats. 1973, c. 1089). The area included within
SDWA is located within the Sacramento-San Joaquin Delta as defined in California Water Code
Section 12220 and is generally referred to as the southern Delta. The purposes and powers of the
SDWA are set forth in Article 4 of the South Delta Water Agency Act. The principal purposes of
SDW A, are to protect the water supply of the lands within its boundaries against intrusion of ocean
salinity and to assure those lands a dependable in-channel supply of water of suitable quality
sufficient to meet present and future needs.

Regarding the areas within its boundaries, SDWA is a partial successor in interest of the
Delta Water Agency, a bedy politic and corporate of the State of Califomnia.

The area within the boundaries of SDW A 1s approximately 148,000 acres in size, is primarily
devoted to agriculture and is dependent on the in-channel water supply in the southem Delta for
irrigation water and other beneficial uses. The in-channel water supply in the southern Delta 1s
principally dependent upon the inflow of the San Joaquin and Sacramento River systeins to the Delta
for its source of water.

Protestant SDWA’s boundaries encompass some municipal use, but mostly agricultural
diversions. These diversions represent both riparian and appropriative rights. The United States
Bureau of Réclamatic-n, California Department of Water Resources, and the State Water Resources
Control Board have all previously assumed that all lands within the Delta lowlands are riparian o
the channels of the Delta (see Central Valley Project California, Delta Lowlands Service Area
Investigations January 1964). Attached hereto is a 1964 USBR listing of then current permit holders
indicating that virfually all land within the South Delta has appropriative water rights. The
SWRCB’s records contain the current information. The Agency’s authorizing statutes in
combination with Delta Protection Act (Water Code § 12200 et seq.) require that sufficient water
of sufficient quality be maintained in the Dielta channels to support current and future beneficial uses.

Protestant CENTRAL DELTA WATER AGENCY {(“CDWA”)is a political subdivision of
the State of California created by the California Legislature under the Central Delta Water Agency
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Act, chapter 1133 of the statutes of 1972. The CDWE came into existence under this act in 1974,
The CDWA encompasses approximately 120,000 acres in within the San Joaquin County, all of
which is within the Sacramento-San Joaquin Delta, also known as the “San Francisco Bay-Delta
Estuary” or the “Bay Delta™ (the “Delta”). The lands within the CDWA jursidiction ate primarily
agricultural but alsc contain recreational developments and significant wildlife habitat areas. The
lands within the CDW A jurisdiction are dependent upon the water supply in the channel of the Delta
(*in-channel” water supply) for irrigation and other beneficial uses. The CDWA’s in-channel water
supply is dependent upon the flow and quality of both the Sacramento and San Joaguin River
systems, which are the principle focus of the BDCP process, as explained below. All of the lands
within the CDW A are contiguous to the channels within the CDW A and/or to the underground flow
of water of those channels. The water rights pertaining fo those lands are riparian. In some
instances, however, the water rights are also covered by permits and licenses for appropriation,
There may be some instances of pre-1914 filings. The water rights of those lands in every case
known to Plaintitis are considered “prior vested” water rights in relationship to the water rights of
the United States Bureau of Reclamation and Department of Water Resources. CDWA is
empowered to assist landowners to protect and assure a dependable supply of water of suitable
quality sufficient to meet personal and future needs.

Protestant LAFAYETTE RANCH is a California corporation which owns approximatety 340
acres on Union Island in San Joaquin County. This acreage abuis Middle River and is located within
Sections 35 of Township ! Nerth, Range 5 East, Mount Diablo Base and Meridian. Protestant
LAFAYETTE RANCH farms said property which has in the past included row crops and alfalfa.
Such land is riparian to Middle River, and Protestant also has appropriative rights under license 3677
{Application #116%4). The land has been under irrigation for most of the past century. Protestant
is already being damaged by reduced water flows and quality from the San Joaquin River and may
suffer further injury in reduced crop values and impaired land as further alleged herein if the Petition
1s granted.

The Protestants have read the notice of the Petition te Change and may be contacted at the

address listed on Protest form.
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The proposed changes to permits could delay or preclude remediation of the present
degradation of water levels, supply and quality (described below), cause further degradation, and
contribute to the damage to the public trust, the public interest and the above listed public uses of
Protestants. Damage to the public trust and public interest thereby will include damage to fish
populations and migration, fishing, hindrance of boating and other recreational uses, and damage
to commercial uses protected by the public trust, including the agricultural economy which sustains
the surrounding area.

BENEFICIAL USES IN THE DELTA AREA

From time immemorial, the flows of both the San Joaquin River System and the Sacramento
River System have varied greatly from year to year and from season to season within each year. In
the late summer and early fall, the flow is usually iow and it rises in the winter, spring, and early
summer as a result of rains and run-off from the melting snow.

All of the lands within the boundaries of the Central Delta Water Agency (“CDWA™) and
SD'W A are riparian to the channels of the Saﬁramento-San Joaguin Delta and the Sacrament and San
Joaquin Rivers. The individual Protestant and the owners of the land contained in and represented
by CDWA and SDWA claim the right to the waters flowing in the rivers, channels, canals, and
sloughs in the Delta by virtue of riparian rights, prescriptive rights, pre-1914 rights, overlying,
statutory, and appropriator's rights based on applications made and permits granted. These
landowners and the individual Protestant alsc claim vested rights in the underground water supply
where it is available and which is fed by the rivers, channels, canals and sloughs in the Delta Area.
If the surface water quality is degraded, the ground water is also gradualiy degraded. A change
in the flows in the rivers, channels, canals and sloughs in or tributary to the Delta Area will have a
material effect on the farming operations conducted on the lands irrigated from these sources. If the
flow is too low, the lands are without adequate source of irrigation from the standpoint of quantity
of water, quality of water, and adequate draft for diversion pumps. At times of low flows, the source
of irrigation water may become unfit because of (1) the drainage water from lands lying upstream
and (2) the incursion of salt water from San Francisco Bay. At such times, the poor quality causes

reduction in crop yields and values and increased leaching costs. Further, when the flow is low, the

Page -4-




WO - Sh th B e hd e

T o T O T N S T S Y
- I R N T — T S S L 7 S S Tr R TC RN Y

cost of operating irrigation pumps is increased.
CURRENT STATUS OF UPSTREAM WATERSHEDS

The operation of the Friant Unit of the Central Valley Project (“CVP”) severs the hydraulic
conneciion between the upper San Joaquin River and the lower San Joaquin River and Sacramento-
San Joaquin Delta {*Delta™) for much of the year. The Friant Unit stores and diverts water from the
upper San Joaquin River for delivery to places such as Kern County which is outside the watershed
of the San Joaquin River.

These diversions and deliveries reduce the average annual flow into the Delta by
approximately 544-943 TAF, with reductions in April-September 0f 347-526 TAF. This decrease
in flow deprives downstream riparian and senior appropriators of water at times when there is
inadequate supply, quality, and ievel for their beneficial needs.

In addition, the Friant Unit makes no downstream releases towards meeting Water Quality
Objectives for Agricultural Beneficial Uses on the San Joaguin River or in the Delia as set forth in
the 1995 Water Quality Control Plan. This results in the burden of meeting such Objectives being |
shifted to New Melones Dam/Reservoir which is incapable of meeting those Objectives on a regular
and sustained basis.

Further, the operation of the Friant Unit deprives the San Joaquin River below Friant Dam
of sufficient flow to sustain indigenous fisheries, including anadromous fish, especiaily that portion
of the river above the Mendota poal.

The operation of the CVP causes other adverse effects in the South Delta. The operation of
the CVP export pumps in the Delta substantially decreases the height of the water levels, especially
the low tide level to the point where local syphons and pumps are sometimes incapable of operating.
Although other factors affect channel morphology, only the export pumps decrease the height of the
water.

The operation of the CVP and State Water Project (“SWP”} export pumps also alier the flow
in the channels creating reverse flows and stagnant zones. This results in insufficient flushing of
Delta waters and the concentration of all constituents, including municipal effluent and salts from

upstream return flows.
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The CVP by delivering Delta water to its San Joaquin Valley service area results in the
importation thereto of upwards of 100,000,000 tons of salt into the San Joaquin Valley. After this
exported water is used, much of the salt is delivered to the San Joaquin River in concentrations
which exceed downstream Water Quality Objectives. This drainage also includes high levels of
other constituents such as selenium and boron.

BASIS OF PROTEST

The San Joaquin and Sacramento River systems are connected in the San Joaquin-
Sacramento River Delta by a myriad of rivers, channels, canals, and sloughs. Some Delta channels
are historically fed by a single river system. However, by means of those interconnecting channels,
rivers, ¢anals, and sloughs, the water of the San Joaquin River and Sacramentc River systems
flowing into the Delia Area are co-mingled, mixed and moved through tidal action. The combined
flows of these two river systems furnishes the water supply in the Delta Area including the
underground water supply.

To the extent that upstream uses are changed or water is diverted or taken from either niver
system, or from any channel, slough or canal in the Delta, or from any of the tributaries of either
river system, the water supply flowing in the rivers, channels, canals and sloughs in the Delta Area,
and the underground supply in the Delta Area, may be adversely affected as to level, quantity and
quality, thereby depriving the members of SDW A, the individual Protestant, and the owners of land
lying within the Delta Area of valuable property and water rights.

Petitioners’ proposed changes in places ofuse, unless properly conditioned, would adversely
affect and therefore violate riparian and prior appropriative righis of the individual Protestants and
the water users and land owners within in the CDW A and SDW A as established by Califormia law,
and would further violate the Delta Protection Statutes (Water Code § 12200-12205) and the Statutes
protecting the San Joaquin River and ifs tributaries (Water Code Sections 12230-12232).

Current Water Quality Objectives require upstream 1eleases to meet the 1.0/0.7 EC water
quality standard at Vernalis and the three interior South Delta locations. Releases by the USBR to
meet the Objectives are and have been inadequate, and ne releases are made fo protect prior vested
rights in portions of the southern Delta or upstream including those of the individual protestant. In
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addition, the Bureau has refused to continue settlement negotiations with SDW A regarding the issue
of San Joaquin River flows. [Issues of flows, quality, channel levels, reverse flows, etc., were raised
in the suit SDWA brought in 1982 against USBR & DWR.] Thus, the prior vested rights of SDWA
members are not fully protected. In addition, said change and additional use by Petitioners may at
times be made when there is no net downstream flow in the channels of the southern Delta or when
there is subsurface but not surface hydraulic continuity between the point of diversion and the
Protestants, thus further damaging and violating prior vested rights or Protestants. Reservation of
Board jurisdiction over said Petition would not prevent present and immediate damage to prior
vested rights by said proposed changes of use.

Although thetidal barrier program in the souther Delta can address some of the harm caused
by the State and Federal projects, those barriers are not aliowed to operate at all times needed. The
barrier project is also subject to State and Federal funding.

The system is currently over-committed and unable to provide all iegal users with the amount
of water desired or needed, and granting the Petition will decrease the supply. This will necessarily

cause harm to other legal users. Pursuant to the requirements of the Water Code, the Petition cannot

be granted if such harm will occur.

The continued flows ofthe San Joaquin River System and the Sacramento River System, and
their respective tributaries, uninterrupted and without diminution by the proposed diversions for
which the above Petition has been made, is essential to the continued prosperity and welfare of the
owners and operations of land in the San Joaquin and Sacramento River Delia Area, and to the
individual Protestants.

PROTEST AGAINST PETITION

The Protestants, being convinced of injury to themselves and others owners of land lying
within the Delta Area if the proposed changes are granted due to injury to the water supply of the
lands within its boundaries, protest the granting of the same upon the following grounds, to-wit:

{a) The proposed changes will result in the Petitioners increasing the amount of water

they will use as they propose to capture, store, and later use or release for

downstream use an amount of water greater than they would have absent the change.
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(b)

(©

(d}

(¢)

H

(2)

(h)

(k)

The proposed changes have not been subject to any adequate CEQA review and thus
cannot be granted.

The Petitioners’ analysis does not accurately evaluate the actual changes in
dowmstream flows because the operations used in the analysis do not reflect actual
or likely Petitioner operations.

The proposed changes will decrease flows at times of the year when downstream
riparians and senior right holders have insufficient water to divert. In addition, those
decreased flows will aversely affect the flushing of salts from Dela lands ai times
when there is sufficient water for diversion needs.

The analysis of the proposed changes fails to examine the project as a whole, rather
it sets forth a piecemeal analysis which masks the effects.

The analysis of the proposed changes does not address the SWRCB’s conclusions in
D-1641 regarding how changes in operations can adversely affect legal users.

The Proposed changes constitute a violation of Water Code §§ 1392 or 1629, which
adversely affect the availability of water for the environment and other potential
water users.

That the proposed changes or additional diversion, if permitted, will contribute to
reducing and altering the direction of the natural flows in the rivers, channels, canals
and sloughs in the Delta Area, thereby reducing the quantity of irigation water
available and adversely affecting the distribution of good quality water available in
the Delta and tributary area.

The proposed changes or additional diversion, by reducing the water supply in the
channels, rivers, canals, and sloughs in the Delta Area will endanger the remaining
water supply by (i) permitting the incursion of salt water from San Francisco Bay,
and (ii) by penmitting a deferioration in the quality of the water in the rivers,
channels, canals, and sloughs in the Delta Area and upstream as a result of the
drainage from lands upstream to the Delta Area and the lack of adequate downstream

flow to dilute and flush those drainage salts.
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(m)

(m)

(0}

The proposed changes or additional diversion, if permitted, will constitute an
infringement upon and a violation of water and property rights of the individual
Protestant and of owners and operators of lands in the SDWA and of lands lying
generally within the Delta Area.

The approval of the proposed changes or additional diversion and increased
consumptive use would violate sections 12230 through 12232, sections 12200-12205,
and 1200, et seq. of the Water Code.

The proposed changes or additional diversion and resulting increase in consumptive
use would reduce the downstream flow of the San Joaquin River into the Delta and
at times prevent downstream flow through Delta channels and past lands of the
individual protestant, and lands within the Agency. -

The approval of the change or additional diversion and resulting increase in
consummptive use would be defrimental to the public interest, be in violation of and
detrimental to the uses protected by the public trust, and cause damage to the

enviroranent.

WHEREFORE, Protestants pray that the Petition be denied unless and until comprehensive

conditions to protect downstream beneficial uses are adopted:

Respectfully submitted,

Dated: April 13, 2009

JQIJN HERRICK, Attorney for Protestants
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PROOF OF SERVICE BY MAIL

STATE OF CALIFORNIA )
$S.
County of San Joaquin )

[ am a citizen of the United States and a resident of the County of San Joaquin. My
business address is 4255 Pacific Avenue, Suite 2, Stockton, California 95207, Tam over the
age of eighteen years and not a party to the within entitled action. Iam readily familiar with
the practice of the Law Office of John Herrick for collection and processing of
correspondence for mailing with the United States Postal Service. In the ordinary course of
business of the Law Office of John Herrick, correspondence is deposited with the United
States Postal Service the same day as it is collected and processed.

On Aril 13, 2009, 1 served the within PROTEST OF PETITION cn the interested
parties in said action, by placing a true copy thereof enclosed in a sealed envelope with
postage thereon fully prepaid, and placed for collection and mailing on said date to be
deposited with the United States Postal Service following ordinary business practices at
Stockton, California, addressed as follows:

Department of Water Resources

c/o Robert B. Cooke, Chief

State Water Project Analysis Office

P. O. Box 942836

Sacramento, CA 94236-0001

United States Bureau of Reclamation
¢/o Ron Milliegan, Operations Manager
Central Valley Operations Offide

3310 El Camino Avenue, Suite 3(H)
Sacramento, CA 95825

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

EXECUTED on April 13, 2009. at Stockton, Califoynja.
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