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BEFORS THE DIVISION CF WATER RiGITS e T
- DEFART.=.T OF FUBLIC WORLS Sy
STATE OF CA ICCRLIA Th/j
000
. In the ilatter of Applicetions 3151, 3153, Z1lEE and 3157
of Sutter Basin Improveament Company anc wutler Basin
Company %o Appropriate from Draircage Water, Last -
Dredge Cut, Gelshauser Slougn and Sutter 3y-Pass
in Sutter County, For Flooding for Juck Fonds.
olo
" DECISION NO. & 3151-Z154-3155-3157 D 160
Decided June 27, 1927
oCo
APPEARAICES AT HEARIKG HELD april 7, 19&7.
. . For Applicantss Rex A. Lundberg
' For Protestahts: W%. P. Dwyer for Sacramento Havigation'Ccmpany
. Other Appearancest  ' B. J. Morrissey for Manley S. Harris, Fresident

| Gray Lodge Gan Qlub

" 'EXAVINER: Tdward Hystt, Jr., Chief of Division of Water Rights.
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Applicafioﬂ 215] wes filed on November 24, 1922.5y Sutter Basin Im-

provement Company. I% proposes an appropriation of 9.97 cubic feet per second

for flooding 398,9 acres from drainage wnich flows into East Tredge Cut of

Sutter By-Pass. Application 3153 was filed on November &4, 1%2Z by Sutier

Basin Improvement Company. It proposes sn appropristion of 14,6% cubic feet

per second for flooding of 584.87 acres from East Dredge Cut--Sutter By-rass.

Application 3155 was Tiled on Kovember 24, 1922 b, Sutter Basin Company. It

progeses'an appropristion of 4.65 cubic feet per second for flooding of 185,95

acres from Bast Dredge Cut and Gelshauser Slough. application S107 was filed




November 24, 1922, by Sutter.Baain Company. It proposes an.appropriation of 24,38
cubic fest per second for flooding of 975 acrea from East Dredge Cut—-Suttér By-Pasg.
The diveralion season scught under each of the applications ta from August
lst of each year to January 15th of the following year. All of ﬁhe flobded aresas are
" to be used for duck ponds. '‘he applications were protested by Knightsen Irrigation
District on February 17, 1923, but the protest was withdrawm on Novembef 28, 1924,
Although these_applicationn had no protests on record standing against them;
there has been incident %o the vater_ahortage daring the past few years, considerabdle
-contrpversy relative to use bf water for duck pond purposes and the relation which
-.same should bear to agricultural, navigation and other uses, For this reason 1t was
- ésai:ed~by the Division of water Rights that before final action on this class of
 appi1¢ations:was taken, opportunlty be presented through a& hearing for the discussion
.i 9f¥fhe poinﬁs.iniolved by the various interests concarned in the perfeﬁtion of water
‘rights of this character. |
R These several applications were completed in accordance wifh the ¥ater Com=-

:mission Act and the reqnirements of the Rules and Regulations of the Division of

f  water Rights, and for reasons above stated were set for & public hesaring at 707 Porum

--Building, Sacramento, at 10:00 o'clock A.M. on April 7, 1927, Of this hearing ap-
plicants and variocus 6ther parfies interested in the perfection of water rights of

this charscter wafo duly notified. Appearances were made at the hearing as noted

. above.

Undar date of April 16 1927, =& protest was made hy ngor C. S. Ridley ror
" the Whr Department in which it was set forth that it would be entirely too much %o
expect that the War Department will sit idly by and allow 'ater which 1s neededxror
navigatioh of the river to be diverted to flood duck ponds. it was suggestéd by
Ehjor Ridley that if permits were Issusd for this purpose, they should be very re~
strictive,.and the matter of diversions for such purposes kept entirely and pesitively

under the control of the Division of Water Righta, so that such diversions would be
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a.lloied only when the w#ter is not needed for navigat.ion ¢r othar more bener_icia.l
purposes, | | | |
‘The protest entered by Mr. W. P, Dwyer af the hearing fﬁr the Sanfamento

Eaiigation Companf was quite Similar in character to that made by Major Ridlay as -
expressed above. | .'
The appearance of R. J. Morrissey was not made for the purposé of protest-
' .his fhese appiicationa tut was to encourage the development of flooded areas for
duck b-rqeding and protection..

| : Thele applications are for an appropriation at the rate of one second foot
1'  to each forty acres to e irrigated, which is sufflcient to cover the irrigated area
. to a dapth of 18 inches every thirty days. It is probadle that in order to accomplish
 1 quick flooding of the land at the beginning of the season such a rate of diveraion

:-__iu deairabla and necessary. However it would appear that these projects come within

. the acope of the provisians of Section 42 of the ﬂhter Commission Act which limits

| to 2& acre feet per acre per apnum the amount of water which may be applied to un-
cult;vated areas not devoted to cultivated crops. Thersfore 1f the se application; ;re
‘-'approvad the customary permit clause used in such cases should be inciuded in the permit.
" J In acting upon these aﬁplications two considerations appear to merit eapeciai
;aftention, to-wit as to the character of uge and its standing as opposed to cther uses,
rThe use to which the water is to be applied is stated as "flooding for duck ponds".
These are tha firat applications to be acted upon by this office for such purpose and
.although this kind of use has been madg herstofore we have found no cases in the books
ihereiﬁ the courts of this state have rendered adjudications for such a use of watef,
.nor'have we found eny decisions relative to an appropriation for such a purpose under
condifiona iherein there were prospects of conflict between users needing water for
hgricult&fal and other purposes and duck pond claimsnts. Conditions are such upon the
Sacramento Rlver as to wafrant apprehension that during seasons of low flow diversions
~for duck ponds may further reduce the flow to such an extent as to be injurious

to the needs of existing claimanta, Gepecially hostile to such diversions, during
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- such ﬁeriods of shortage,'woﬁld be uéers in the delteg of the SacramenEo agd
San Joaquin Rivers who depend upon the flow of the Sacramento.to protECtlthém _
from the incursion of salt waters from Suisun Bgy. ot onlg tq1s, but future
'clalmants for water for agrmcultural ard other long estabLlshed and recognlzed
beneficial uses might be preciuded by prior rights obtained by duck pcnd appro-
prlators. -Finally the right inherent in the Federal Government to protect and
4maintaln “the nav1gabillty of the Secramento River mignt be exercised w1th the

o result of curtalllng further uses during a shortage of water ana if it were held

':that duck pond users held a priority as of the date of filing appllcat1on they
"T“might be entitled to ﬁse while subsequent ¢laiments for agrlcultural and other

_:uses wculd be prohiblted. | |
| 'b. ;  During 1520 the shortage of water in the Sacramento River became so
'alarming that a conferenue of users erd state officials resulted in the forma- |
tion of an nmergency Weter COnservatlon Committee whlch served a.verj useful
 'function dur1ng that year in conserv1ﬂg water and counteracting the effects of
.the shortage. In January 1944 prosnectlve condltlons agalu brouéht forth =
'meetlng of water users and state offlclals ﬁnown 23 the Sacramento-San Jaaquin
Rlver Prohlems Conference which an901nted & permanent committee and uﬂder the
= JOlnt dlrectlon of tnis committee and the State-ylV1510n of Water Blghts .
H Water Superv1sor has been functlonxng since march 1924 w1th gratx:ylng results

Zand haa been able o accompllsn mich in the matter of conserv1nv water durlng

. acute perlods. | | |

This brlef sketeh of conditions obtalning relatl?é to the source in ”

questxon evidences the public interest amd welfare involved in tbe matter of
the use . of water from the Sacramente leer. It is by reason of recent acute
shqrtages in supply during the latter irriguztion season that the charécter of
use proposed is objected to by many as of a lower degree of benefit from the

standpoint of tne public welfare. In this we feel that there is mefit.and that
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it will be a gerious matter if usage for auck pends is to have a preference

over or to enjoy ecuality with or to prevent later agricultural or other more

:beneflcial:usage.

Wé camnot gay that a use for "flooding for duck ponds” ia not =a bene-

..'fiCIRl use, on the coutrary we think that such a use is ror a beneficial puroose

'i‘and evidently the Utah Supreme Court thought so in the case of Lake Shore Duck

" Club v. Lake View Juck Club et al, 166 Pac. 309, In that case the plaintiff

:clup was divérting water onto an area of the public domain which was unsurveyed,
Tuﬁinclﬁsed, ﬁndccupied and untilled. The purpose was %0 propagate and grow
._grﬁsées, tuleé, rushes ané other fegetation suitable for feedinz wild waler fowl;
B LThé'defendant ciuﬁ_#as divefting water awsy from plaintiff ciub fpr g like pur-

‘ }poéé-ﬁﬁt upon lands owned'by defendant club. The Jjudgment for defendant club

2_ was afflrmed upon the ground that plalntlif club had not the exclusiveness of

‘ control and beneflt whlch is essentlal to constltute an sppropristion.

Both ‘clubs were dlvertlng for the propagatlon of wild ducks anﬂ the

»formation of ponds sultable therefor and throug hout the entlre tenor of the
'opinlon is that the use made by each party wes beneilclal.- The plaintiff had
l;filed an appllcatlon with the state eng1neer end had been granted a permit. In

. ic1031ng the court saids

‘ "The beneficial use stated in the application is not in
"¢ guestion. Ve are not disposed to hold that any use of water

tendinz to supply men or domestic animals with food iz not hene-
ficial. But for the purpose of effecting & valid appropriation
of water under the statutes of this state we are decidedly of
opinion that the beneficial use contempisted in makxing the appro-
priation must be cne that imures to the exclusive benefit of tne
_appropriator and subject to his complete dominion and contrel.
As the use in this case is not of that character, we are forced

* to the conclugion thet pleintiff's attempted appropriation is
invalid and thai defendents committed no legel wronrg in the
acts complained of in plaintiff's complsint”.

In Ex Parte Llam, & Cal. App. £33, an act ot the legislature to pre-

vent waste from artesian weils was upheld.. Thne act provided that it was waste

%o cauge, suffer or permit the ilow from en artesian well to run into ary bay,
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pond, or channel, unless used thereafter for the beneficisl purposes of'irrigaf

tion of land or comeshic uge, oar inte euny street, foad, or highway,ip; upén
:puslic land, unless it be used for the irrigation thereof or for do@éétic ﬁse 
or’for:the §ropagation of fish. |
Ithas contended among other things that the act was unconstltutlonal
fin tnat it violated Section 21, Artlc¢e I, of the state constitution, which pra-'
:vides that "no specisl privileges or imumunities shall ever be grantea wnich magr
.not ‘be alﬁereu, revored, or repealed bty the Legislature, nor shsll any_citizen,;_'“
: g;'class of citizens, be graﬁted priviieges or immunities.whi:h, upon the?a&nea;
urférmé;-éhall not be granted to all citizens"™. - In order to demonstrate.this'
7j1pf0positioh it was assume&,fhat surface owners were not prahlblted b; this act
1: from extract1n9 from this common source of supply any quantltJ thereof bv means_
';éf pumés, that nq_attempt‘was made to restrict the use after the same was so-
u-:pﬁ@péd,'and fhaﬂ the waste of such.water 80 ﬁumpéd was not vielative. of the-act.
In 111ustrat10n oi tﬂe discrimination claimed it was stated that certain gurn clubs
:W1th1n the arld reqlon were pumping large ﬂuantltlﬁs of thls snbterranean watef, |
7_by.means of whlcq duck ponds were filled ard ma1nta1ned whlle other gun clubs
_ whose ponds were fed by arte31an wells were restrlcted in the use of the flow
':therefrom. Said the court: | |

"It may Ye conceded that The courfs have recognized the
right of gun clubs to practically create a monopoly in wild geme
over large aress of lend ard have protected them in a so-czlled
private proprietorship e&nd limited dominion over such portions _

- of the common propert; of the people of the state as they may in-
duce to stay upon suchi preserves by feeding thew and maintaining
ponds tnerein. It may also be conceded thet an exclusive right
to hunt upon such preserves has also been held to be s species of
property, end injunctions have been issued to prevent interference
with the full exercise of szuch rights. (Xellogz v. Kings, 114 Cel.
378, {55 Am. St. fep. 74, 46 Pac. 166).) Eut, while the msinte-
nance of such duck ponds ne deoubt contributes greatly to the en-
Joyment of the owmer of the hunting privilege, it will scarcely

. be-contended that this iz a use of the water waich is bereficial
to the land. Lieither coes it follecw that because the courts have
recognized such exclusive hunting privileges they must support the
owners thereof In sn encroachment upon eunother mMore necessary oo~

" mon right of the public, that of the conservation of tne subter-
ranean waters of the state for domestic uses and purposes of ir-
rigation.
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"o special immunities or privileges &are granted to any
c¢lub, clubsg, person or perscns. That some cliubs aay ceintain
their ponds by pumping, while others, more fortusete, rave theirs
maintained by artesian wells or rusning stresans, or tide water
from the ocesn, in no way affects the guestion, A4is well mizht
it be szaid that legislative action affectins tide lands crested
special privileges or immuwiities because the Guck ponas of the
clubs relying upon tide waters mignt be aifected thereby.
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"It i3 further contended that a discriminstion exists be-
. cauge of the provision which permits the msintensnce of pords for
- the propagation of fish, ss distinguished from tne mainterance of
ponds for other purposes. The propsgation of fish has alwars been
~recognized as s legitimate pursuit and as an effort to ircrease the
. food supply of the world, and the use 0f water therefor a teneficial
use, which, like the use for irrigstion or domestic vurpoges, ig de-
clared by the act to be the highest use to which this natursl ele-
ment may be appiied. The legislature nas tne rizht %o determine
what uses are superior in kind, and to protect the game, and it is
- within its province to determine that certain uses of this public
- property are of =& higher character and superior in right to other
uses, This rignt is subject only to the counstitutionsl limita-
“tions against discriminations. Havinz so determined, ana no just
criticism being appiicable *thereto, the value of suzh uses must
be heid to be esteblished. e are not calied upon in this cage to
- determine the legislative right to regulate or protect the extrac-
tion of this subterranean weier for trensportation or sale by those
owners of fthe suriace wrereon the use of water is not requirec for
_those higher uses, nor of prescriptive rights asseried or claimed
- in such instances, tut simply to hold that for ithe uses whicn have
" been determined subordinate the great subterrsnesn water supply may
- mnot be applied to the detriment of the hisner uses, and that legio-
lation directed to the conservetism of such water. =s in this sact,
~is not prohlbltﬁd by any ﬂonstltutlonel prov1sion., )

A good discussion of what is & beneficizl use for which weter msy be
approyriated 13 contained in £ Kinney on Irrlgatlon and wWeter Blgnts, Seconﬂ

‘Edition, pages 1193 and following. Also reference is made to 1 Water Rights

- in the Western States by Wwiel, Third dltloq, rages 406 ana following. Thé
followlng auotatlon from Kinney iz of interest;

#aind, in'general, we will ssy thet any purpose which is
useful or beneficial may be the object of such approvristiors.
In some States, however, certain uses are given preference right
by stetute, but where this is not ihe case as & genersl thing
any uwge wnich is beneficial mey claim its rignt in the order of
its priority with the other rignts ciaimed from tioe szume siream.

. A5 we gtated in the first edition of this work: 'The purpose
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contempleted for the use of the water may be irrigation for agri-’
cultural or horticultural purpeses, mining, milling, mamufactur=-
ing, domegtic, or any purpose for which water is nssded tc supply
the natural and artificisl wants of man, provided it be for a
beneficial use.' 4ind, =8 was said in s recent Feteral case {Cascade
Town Co. V. Empire W, & Z. Co., 181 Fed. hep. 1Cll): 'The courts

bave not defined, oecause ag yet they are unable to defire, the

- exsct boundaries of the territory kunown as beneficial use'.
Therefore, as to what is a beneficial use must depend upon the facts
and circumstances surrounding any particular use, untll that use bsas
been defined by the courts as beneficiel.”

: “hat the courts have been liberal in upholding uses as beueflclal is
evideﬁﬁé&.in the Tederal case above guoted from wherein an appronristion of &
_-‘étréam gnd ﬁaferfgll for.its contribution to the scenery of a swumer resort was
'iuﬁhéld;' (See Section 697 page 1201 of Z inney).

ﬁlthouoh of opinion that the use proposed is beneficial it remaing

frfé ccnsider the_limitations_wnich should be placed tnereupon in view of See-
*tion 15 of the Water Commission Act. Section 1B of said act provides as fol-
:lowsi,

- "Ihe state water commission shsll allow, under the provi-
" gions of this act, the appropriation for beneficial purposes of
unappropriated weter under such terms and conditions as in the
. Jjudgment of the commission will best develop, conserve and util=-
~ ize in the public interest the water sought to be =ppropriated.

It is hereby declared to be tiie estmblished policy of this state
that the use of water for dormestic purposes is tae highest use
. of water and that the next highest use is for irrigation. In’
* acting upon applications to apprepriste water the commission
" shall be guided by the sbove declarstion of policy. The commis= '
sion snhall reject an spplication when in its judgment the pro-
-posed appropriation wouid not best conserve the putlic lnterest.

In this section the Divislon of Water Elghts 'is charged WLth the duty

 ; of imposing terms and condltlons which Wlll best develop, conserve and utilize

'Hwater in the public interest and utilizations for aomestlc ang irrigetion pur-
-.poses are glven s preferential standlng whereln the issue of pﬁbllc 1rterest

is involved. Tnst it is a matter of greet public concern snd interest rela~
| tive to the usage of Sacramehto River weters during the latter irrigstion sea-

son in years of low runoff is menifest. Hence, if this section 1s to be
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*réspected, scertainly the pending matfer cails for its app;ication and.&n SYET-

- cige of judgment and ¢discretion by the Division in.PPOVinuu for developrment,
conservation and utilization in the public interest and an adherence to the
specific mandate az to the preferential pozsition to be asccorded domestic and

‘irrigstion ussage when ection is taken upcn applications to sppropriste. In

the atatute under consideration in Ex parte Elam, supra, a preferentisl status

accorded domwestic and irrigation usaLe was appnoved b} the court.

s

: It is therefore considered a duty imposed by statute and a nroper and

reasonable function of the Division to impose terms and conditions in the pube

lic interest which will restrict and limit usage under permits to be issued
. upon these appiications so as fo eliminate interference with domestic, irriga-
'.tion,gand other more essential and important vses of water during periods of

. shortage in flow.

Apﬁlic&tions 3151, 3183, 3155 and 31567 for permits io appropriste

for,

water hav1ng heen filed with the Div131on of Vater D1gnts &3 above stated, pro-

'tests havxnp been filed, a punlic hearing nav1ng boen neld, end the Division

R of Water Rights now belnv fully informed in the premISES'

IT IS HRERERY CZDLEED that said Applicatlons 3181, 3183, 3165 and

- 315? bé anproved nnd that permits be granted to applicants subject to such
~of the usual terms and conditions as may be appropriate and the iollowmD

.“Spécial terms and.conditions, to-wits

1. No rignt to water shall be accuired for the purpose
anthorized under this vermit wnich shall autnorize use %o
the disadvantage of eny right which may subsequently be ac-
quired for use for domestic, irrigetion, agricultural, mu-
nicipsl, power, industrial, mining, or any other more Dene-
ficial purpode.




.' S ' 2 This permit is issued subject to the exvress condition
: ' : that diversionsto use for the purpose hereunder authorized may
‘ve regulated or stopped by the Divislon of JYater Riznts as by
o 1t deered recessary to prevent interference with rights hereto-
.. fore or heresfter accuired under appiications for more bteneficial
purpeses. : s

Deted &t Smorauento, Gelifornia, this 27th  day of June , 1927,

L

(Edward Hyatt, vr.) '
- CHIEEF OF DIVISION COF wAYEk EIGH’I‘S_
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