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APPEARAYCES AT HZARING HELD AT SACRAIENTO, December 11, 1929

For Applicant
Banta Cgrbona Irrigetion Distriet Nutter, Hancock & Rutherford
by Newtcn Rutherford, Stockton

. _ For Protestants
Xast Contra Cost Irrigation District Alex Blurdoch, Atty.
Brentwood, Califl.
Reclamation Districte 2058 end 2062 .~ 7. M. Smith, Secretary

Banta, Calif,

EXAMINER: Harold Conkling, Chief of Divislon of Vater Rights, Department
of Public Viorks, Siate of Califormmia.
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Api)lication 5248 proposes g suppleﬁ:ental appropriation of 40 cubic
feet per second Tor Banta Carbona Irrigation District and adjacent lands. On
June 18, 1924, Application 19E3 of that district was approved allowing an ep-
propriation of 179.6¢ cubic Teet per second from San Joequin River at a poing
east of Tracy for the irrigstion of the 14,375 acres within the district bound-

.aries, Applicstion 5248 now pending is intended tov provide an additicnal sup-

. ply which would be applied in part to lands presently without the district
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which it is proposed to bring within the distriet and in.part to lands out-
side of the district which would be served undér contract,

The application was completed sufficiently for advertising in ac-
cordance with the Water Commission Act and the Rules and Regulations of this
office, was advertised, and protested by the Zast Contra Costa Irrigation
Distriet. Accordingly it was set for aearing in Room 401 Public Works Build-
ing, Sacremento, on Tuesday, December 11, 1928 at 10:00 o'clock a.n., OF
which hearing due notice was given, Appearances were entered botn by appli-
cant and by protestant and in addition an appearance was entered as protest-
ant by Reclamation Districts 2058 and 2062, who rade common cause with tke
Esst Contra Costa Irrigation District.

DISCUSSION OF PRCTES

The objection of protesiants ic the proposed apprdpriation is
based upon two grounds. It is urged as one ground of objection that diver-
- sions suchk as that proposed will result in a lowering of the water level ai
pzbtestant's diversicn point thereby necessitating a rebuilding of its in-
take works and increasing the pumping lift with resultant increased cost
for power. It 1s urged as a second ground of objection that diversions
such as that proposed decrease the inflow of fresh w ater to the Sacramento
San Joagquin Delta thereby ﬁeakening the fresh watsr barrier inm the upper
bay and lower delta areas and stimule ting the infiltration of Balt water
from the cceen anéd lower bay regidn which in turn produces at times a
chiorine content of such proportions that the water in a portion of the
delta chanrels is unfit for irrigation use. Protestant's engineer, lir.
Gerald Jones, submitted a tabulation of data for recent vears showing an

increasing chlorine content and a lowering of the water level at the inteke
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of Bast Contra Costa Irrigaﬁion District.

This situation in the Sacrarento-San Joaquin e lta is so well known
that we need hardly elaborate further on the pesition taken by protestanis.
It is a watter of comuon knowledge that the Saeramento and San Joaguino Hivers,
éischarging their fresh water burden inito the upper San Trancisce Zay regiocn,
build up a fresh water barrier which moves forward and backward through thae
lowsr delta and upper bay areas and prevents the incursidn of salt water
from the ccean intc bodies cof water in.the delta area which lie for the most
part below sea level. The position of this barrier st any time is dependent
upon the quantity of water recently discharged by these two rivers into San
Francisco Bay. In times of maximum flood the fresh weter extends to Car-
quinez Straite end in the summer of 1924, Which was an exirernely dry'year,_the
chlorine conten:t ran as high as 600 parts per 100,000 at Rio Vista on the
Saerarento River and at Jersey Island on the San Joagquin Hiver, |

It is unguestionably true that following winter and spring seasons
of subnormal precipitation and runoff in the Sacrarentc and San Joaquin drain-
age areass ihis salt.water barrier moves Turther up intce the delia channels
and exposes a greater asgricultural acreage to ihe renace of salt impregnated
water. And investigations which have beer made by this office lead to the
conclusion that a constant Tlow of some 4,000 cubic feet pzr second of fresh
wafer into the delta area rusgt he maintained in order to afford a satisfac-
tory irrigation suprly to the lower irrigasble lands. It Tollows tnerefore
néturelly that any irrigaﬁion ¢r other draft from the twe rivers wnich re-
duées the inflow o the Telta below 4,000 cubie feet per second will in-
crease the szl1¢ watér menace to the lower lands such as those of protest-
ants. |

It is likewise unquestionzbly true that any draft for irrigasticn
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or other purposes on either of the two rivers will contribute tc a lowering

of the water level in the delta channels from wiich these protestants divert
their supply.

Protestants did not deny, howaver, that there were perhaps wnole ir-
rigation seasons, and certainly poriions of every irrigation seascn, when the
amount applied for by this espplicant migal be apopropriated without injury to
thenm, and protestants did not undertake to establish any measure of the dame
age to them which might result from this appropriation., Protestants in fact
admitted that the injury due to this pariicular eppropriation might be negli-
gible and it was the cumulative effect of this with other appropriatlions
which was feaTed.

ROISTONS OF SUFRENE COURT JULLIFY PROTESTS

The possibility of injury to protestants by reasson of increasing
salinity and decressing water level at their diversion works, which may re-
sult from this proposed appropriation is not, hwever, s governing considera-
tion in this matter. In the case of Town of Antioch v. Williams Irrigstion
District, et al (205 Pac. Rep. ©694-5] the Supreme Court of California in
1922 ruled in a case very similer to this one and affecting the sare waters:

"It is evident, from all these considerations, that to
allow an sppropriastor of fresh water rear the outlet of these
two rivers to stop diversions above so as 1o raintain suffi-
cient volume in tle stream to hold the tide water be low his
place of diversion and secure him fresh water from the stream
at that point, under the circumstances existing in this state,
would be extremely unreassonable and unjust to the inhabitants
of the valleys above, and highly detrimental to the rublie
interests besides.

"Our conclusion is that an approvriator of fresh water
from one of these streams, at = point near its cutlet to the
sea, does not, by such appropristion, acguire the rigat to in-
sist that subsequent approrriestors above shall leave enough
water flowing in the stream to held the sall water of the in-
coming tides below his point of diversiom. Xurther than this
we need not go."




With respect to the other ground of objection offered by protest-

ant (i.e. the lowerins of water level at protestants intale ) the sare court

has heretofore rulsd in the case of Yatoma Water, ete., Co. v. Fmmcock, 101

Cal. 42, 48, 50, 52; &1 Pae. 112; 305 Pac. 334.

"Ag to the necessary lowering of your head of water by
the diversion of the surplus, that will no doubt cause you some
inconvenience and trouble which you have heretofore escaped,
but it is darmum sbsgue injuria, There is but a limited supply
of water in this state availsbie for irrigetion and other use-
ful purposes, and & paremcunt public poliey reguires a careiul
econory of that supply. S0 long as there is but a single ap-
propristor of water on & stream it matters not how imperfect
or wasteful may be the resns by which ke diverts the gquantity
of water to which he is entitled. o comne else is affectsd and
there is no ground for complaint.

"But when subseguent appropriators divert the entire
surplus at points sbove him he is required to use all reascn-
able diligence to husbend what is Jeft, @and if by such dili-
gence and ihe use of ordinary means of diverszion he can ob-
tain 211 that he is entitled tc he cannot complain on egccount
of the troutle and expense which it may involve.

whkkksk*hile the right of the prior appropristor is
carefully protected, e is compellsd to exercise it with duse
regaréd %o the rights of others and thez paramount interests of
the public. The qguantity of his lawful approvriation cannot
be diminished, but he rmst return the surplus %0 the stream
without unnecessary waste, and he rmst use reasonahbls dili-
gence and Teasonably efficlent appliances in meking his diver-
gion in oxrder that the surplus may not be rendered unavailable
to those who are entitled %0 it. Upon the seme prineiple it
mst ne held that = prior appropristor whose means or diver-
sion become insufficient for his purposes by reason of their
inherent defects, when the surplus is diverted from =bove him,
must take the usual end rezsonable neasures %o perfect such

reens.”

TEERE IS UWAPTROPRIAT-D WATER AVATIABLED

The records of flow maintained by the Water Rescurces Branch of the

U. S. Geclogical Survey indicate that the average flow ai the Vermalis gaging

station during the months of Julyr, Auzsust and September, which are the months

of eritical flow so far as irrigation supply is concerned, is approximately




1450 cubic feet per second, and taot the absolute minirus recorded flow is

391 cubic feet per second, There has been ne showing that this flow to-
gethar with that from other ccniributory scureces is insufficient senerally
and under neriml conditions if hushanded and beneficially used, to satisfy
tie needs of a1l rightful claiments of existinge rights dependent upon this
scurce and we are therefore obliged to rule that protesients have failed o
esteblish their contention that this appiication should be denied upon The
ground of lack ol unappropriated water.,

LEGAT, FETATIONSHIP M8 T BE EZSTABLISIED BETWEEN APPLICANT
AND OIZES OF LAND T0 BE SERVED

There is however anothsr phase of the ratier which the Division
bas given considerable thoughit, znd which demends attention before this ap-
plication may be approved. ¥We refer to the matber of legal relaticnship
“existing between applicant and the owners of land to be served. Regulation
16 of the Division prescribes as rollovus:

"Beneficial use is the fundemental requirerent for

the consurmation o an anpropristive right and therefore zn

application will be rejected if the applicant fails fc estab-

lish to the satisfactiocn of the Division of Tater Rights that

he can proceed with reasonable prompiasss toverd the comple-

tion of the construction of the physiezl fTeatures of his pro-

Ject and completion of beneficial use. “here irrigation of

the land of others or the distribuition ofwater or sydro-

electiric energy ito cthers or to the public is propossd, the ap-

plicant sk=ll give ressonable assurance of his ability to con-

sunrrate the use proposed.”
Ir this particular case 1t eppeers that sppiicant has failed so far to fur-
nish evidence of a setisfactory legal relationship with owners c¢f the lands
cutside of the distriet boundaries.

£s has been stated, Application 1983 by this same spplicant was

heretofore approved alloving an appropriaticon of 172.6% cubic feet per

second from this same source Ifor the irrigation of 14,075 acres within the
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distriet boundaries. This gpplication as oririnally Tiled on July 25, 1920
contemplated an sppropriation of 250 cubic feet per second for the irriga-
tion of £0,000 acres. Completion of the application was delayed foTr = pericd
of some ihree years or more awalting #ingl determination of the districit
boundaries, during which time presurebly all those OWners cf adjecent lands
who so desired had an opportunity to come into the distriet =nd suhare in the
appropriation initiated by the Tiling of npp;ic tion 193%, It was not until
the district‘boundaries were definitely established and the district was in
e position to proceed with en ineluded area of 14,375 acres that the amount
sought to ve appropriated was sceled down in sccordance with our usuel rule
to the customary maximua allowance o7 one second foot to egch sighty acres
ta be 1rrlgated or 170.69 cubic feet per second.

Since the approvel of Application 1050 the area within the dis-
trict has been increased to 14,647.02 acres. There is in addition sore
2,521.62 acres cutside of the district which it appears the district is ob-
ligated to seTrve unaer definite contrects evolving out of its purciase of
the diveréion works of *he Kasson Irrigation District--Banta Carbons Irriga-
tion District.having taken over and reconstructed those diversion works and
now operating them. And there are in addition sore 8,501 scres cutside of
the boundaries of Raunta Carbone Irrigation Dis syrict and not covered by the
contracts above referred to wileh it is proposed 1O bring within the dis-
triet. It is for the purpose of insuring an sdequate vater supply for these
additional lands that Application 5245 was filed.

It is not entirely clear irom th2 record why @ claim was not made

by applicant in cormection with Application 1955 for sufficient additional

water with which to serve the 2,521.62 acres of Fascon Irrigsticn Zistriet

'
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which the applicant was required to serve under the heretoTore rentioned cone
tracte but our understandine is that eppiicant chose at that tiﬁe tc stand,
so:fgr as this area was concerned, upon prior rights of appropristion claimed
(L.e. the so-called lMeChesney rights). Apparentlr now however if this under-
standing is correct, appliéant ¢hooses to acgquire a culy registered and re-
corded appropriative right based upon a filing with this office which new
right would be identical with and pot in addition to the so-cszlled "McCheshey"
rigots.

It appears that the present diversion works of applicant are con-
structed 1o a capecity of 220 cubic feet per second, which it was testified
by applicant's engineer should be ample to take care of these zdditiomal
lends, and the purpose of Appiication £248 aﬁd of the inclusion of said lands
"is not cnly for the purpose of irrigating those lands bubt elso for the effect
of lowering the cost of irrigetion of lands now within the District by de-
ereasing the overhead expense". (See Transcript p.9)

Until an additionsl appropristion ie secured as proposed in Applica-
tion 5248 it is urged that the district will not wish to admit any adcditional
landa, and it is probable the lands outside ths district would not wish to be
formally included and become burdened with a part of ths district's obliga-
tions, facing as they would the possibility of an irnsufficient water supply.
It is but reazonable then that both thé distriet and these lends without ths
distriet thch it is proposed to include should at this time tave assurance,
if such essurance is other%ise in order, that a psrmit will be forticoming
on Application 5248 whsn and if a satistactcry legal relationship is estéblished

between spplicant and the lands which it is proposed to serve thersunder.

It would however be in confliet with tae practice of the Division
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as set forth in Regulation 18 heretofore quoted if the Division wculd at
this time, upon the showing sc far made, issue a permit to Zanta Carbona Ir-
rigation District for the irrigation of 8,501 acres which have filed no pe-

tition for inclusion within the District and which have signified no inter-

'_est in the apﬁropriation. We take it that the propriety of this rmule may

well be exemplified by its application %o the present case.

It is conceivable and we mey say even probable that the period of
development whieh will ensue in Santa Cerbona Ifrigation District before the
two épproprigtiona under Applications 1953 end 5248 een be fully conswmmated
will occupy a space of some years. Ve have in mind the ¥edesto and Turlw k
Irrigation Districtsnearby which are even yet proceeding with developrent

under direct flow rights initisted forty years ago. “ere the developrent

period of Banta Carbona Irrigation District to occupy a similar number of

years end were this application approved, lards outside tne distriet bound-
aries which are now specified es intended for service could, withouf-anﬁ'
expenditure whatsoever claim a priority after a lapse of many years zood as
against intefvening apprcpriators who héd proceeded in good faitiz, constructed

reir divsrsion works, and been using te_watér bheneficially for manmy years.
We take it that this is not a condition which should te facilitéted cr aé—
complisﬁed through any action of this office axnd shall therefore in accord-
ance wita our usual practice and Hegulation lo of tne Division reqguire prior
to the approval of Applicetion 5248 that appliceant and the lands without the
district errive st some definite arrangevent with respect to ize conditions
under which thé latter may participate in this appropriation.

CONCIUSIOM

Ve ray state therefore in conclusion that under tis decisions of



the Suprere Court of this state we are estopped from ruling as requested by

protestants that this app.ication be denied upon the greounds that the pro-
posed appronrl .4ion would result in lowering the watsT level &t their in-
takes therepy coupelling them 1o rebuild their diversion works ané incur an
edditicnal expense for power iz connection with pumping, or upon the further
grcunds that the proposed epprcpriation will tend to incrsase vne denger
from excessive salinity in Tae water at their said intekes. It is found
that there is unapprepriated water available, that the propcsed use isibene-
Ificial an¢ that permit is in order ﬁhen end if satisfectory legal relation-
shlp is established between appllcant and the owners of the land intended
for service. Action on the application w1ll therefors be withheld for a
regsonable time to permit a ehowing on this phase of the matter.

Applic ation 5248 for & permit to appropriate water raving been
filed with the Tivision of Watsr Rights as above stated, protests naving

-

been filed, & public hearing having been held, ;nd the Division of Water Rzgnts
pow being fully informed in the premises:
1T 18 FERSBY CRDERZD that action om said spplication 5248 be de~

ferred until further order is entered.

Dated at Sacrarenio, this {o day of &B&)M, 1923,
th ,
ﬂ\LMAQd

(Harcid Sonkli- g}
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