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SWING, SCHARNIKOW & STANIFORTH
ATTORNEYS AT LAW
604 SAN DIEGO TRUsST & SAVINGS BUILDING
SAN DIEGD t, CALIFORNIA
FrRaMKLIN S.1131

Attorneys for.. Beferndants

IK THE SUPERIOR GOURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF 84N DIEGO

ﬁ@' . mkﬁ@

aUs L. STELLING, }
Plaintiff, }
Zva- !
) JEDGMENT.
CLEMENT C. FLOERSCH amd
EDGAR FLOERSCH and JOHE .
DOES NOS. 1 te 10, '
inelusive, )
Defendants. ;

The abeve-entitled cause coming on for irial on the 19th
dayrsf January, 1949, after having been regularly continued frem
the preceding day, befere the eourt; sitting without a jury, the
Jury having been expressly walved, Clarence Harden, Esq. and
randall Gandra; Esq.; appearing as counsel for plaintlff and
Phil D. Swing, Esq. of &wing; Scharnikew & Staniferth, appearing
as coumsel for defendants, Clement C. Fleerseh and hdgar Fleers‘eh,=
and the eourt having heszrd testim@ny on that day and the trial !
net then being concluded and being regularly continued to the
20th day of January, 1949, and further evidence, both oral and
documentary, being taken herein and after hearing the allegations
and pfocfa of the parties, the arguments of counsel, and the
cause having been sabﬁitted %6 the court for degisiom and the
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court beimg fully advised in the premises thereby rendered ita
decision in writing consisting of ite Findings of Faet and (on-
clusigns of Law which are filed herein and ordered that Judgment
be entered in accordance therewith.

WHEREFORE, by reason of the law and the findings aforesaid,
IT IS ORDEREDB, ABRJUDGED, AND DECREED:

I

That plaintiff is the swner in fee siﬁgle of the East one- |
half of the West one-half (E} of WiJ of Sectien 2, Township 14
South, Range 3 West, S.B.M. and the Seuthyésﬂ‘gae-Quarter {8WE)
and the Weat orie~half of the Southeast one-quarter (W3 of 3Ei)
and the 3outhwest ahe-quarter of the ﬁertheast one-guarter [SWi
of NE4} and the Southeast one-quarter of the Nerthwest one-
quarter (3E% of the NWz) of Sectiem 35, Tewnship 13 Seuth, Range
3 West, S.B.N. of which only eighty (80) aeres located in the
Eagt one-half of the West one-half (B} of Wi) of said Sectieon 2
is riparian to said La Zanja Creek; that ths waters of said La
Zanja Creek, if available in sufficlient quantity, and when needed, |
gould be utiliged benefieially on said 80 aeres to ar amount of
112.5 acre feet per years

i1

That the amount of plaintiff's riparian uses and the amount

of plaintiff's present reasonable rsqulrements for all riparian

uses has been and is 600 gallens per day which amount has been
sbtained by plaintiff partly from surface flow, when surface flew
through plaintiff's preperty sxisted, but prineipally from plain.
tiff's well and windmill,
i1z
That Defendant Clement C. Floersch is the owner of the

Seutheast ons-gquarter (3E4) and the South one-half of the Korth-

east one-quarter (3i of HS&) of Segtion 2 and the West one-half
of the West ene-half of the Southwest sne-quarter (Wi of Wi of
-
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| Defendant Clement C. Fleersch's present reasonabla.requirements

Lo SRS T T I S S, -

. respective riparian lands are prier and paramount to any appro-

8%%) of Sectien 1, all in Tewmship 14 3South, Rangs 3 Wast,'S.B.M.

of which only two hundred sixty {260} aerés are tributary te La

Zanja Creek; that the waters of La Zanja Creek, if available in

sufficient quantity, and when needad; gould be utilized benefieial-._

ly on ssid 260 acres to an amount of 300 acre feet per years
v

That the amount of sald riparian uses and the amount of

for all riparian purposes has been and i&,j@ﬁ;gallens per day,
which amount has beeﬁ.abtained by Defendanﬁ'diaméﬁt.ﬂ; Floersch
partly from surface flow, when surface flow through defendant's
property existed, but principally from defénd&ﬁiﬁa“ﬁall operated
gsometimes by windmiil and sometimes by gasalihe eﬁgine*
. . v

The plaintiff's riﬁafian rights, in gﬁﬁ_té-the waters of
said La Zanja Creek for use on his sald ripéiiaﬁ'lands is 284
of the surface and  sabsurface flow of said ﬁr&akfér-so much of
said 28% as he can Tessenably put te henefi@i&lguﬁa:cﬂ sald 1ands.ii:
and that Defendant Clement §. Floersch's ripériéhwrights, in and |
to the waters of’séi&.$a KanJa Greek for uﬁeiénéhihcripﬁrian
lands iz 72% of ths surfage and subsurface flﬁﬁﬁéffsaid creek eor
ﬁe much of séid 72% as he ¢an reasonably paﬁfqubenéficial use on
gaid lands and saidJ:ights:are correlative. .

' VI

That all of ﬁﬁe said riparian rightsfdffaagh, the plaintiff

and the defendant, in and to the waters of ﬁhelﬂé_Zamja_Greak for

present and prespective reasonable beneficial use on thelr said

priative rights of Defendent Clement C, Floersch or any appropria-i

tive rights which he may hereafter acquires
¥Ii R i
That there is an excess of surplus of water in the sald
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| appropriate, store, and use subject to the riparian and vested

luse on his said ripariasn lands.

La Zanja Creek which Defendant Clement C, Floersch is entitled to

rights of plaintiff and others on the said creek.

' VI

That plaintiff is mot entitled te an injunction to prohibit
defendante frem building the proepesed dam to store, conserve, and
appropriate the exeess an&'surplus waters of said La Zanja Creel,
but the dafandants=mus$:hat eonatruet or eperaﬁa sald dam in such
& manner as to interfere with or decrease thé_raa80£§ble riparian
requirements of plaintiff, '

Ix

That Dsfandaﬁt;clement C» Fleerseh must make provisien in
gaid dam when the same is being constructed For the release of
waters therefrom sufficlent to meet the reascnﬁble riparian require |
ments of plalntiff for beneficial use on his gaid lands and so as ﬁéf;;
enable him te divert frem the surfaee flow or frem the subsurface
Flow through the instrumentality ef plaintiff's said well, an amount|’
not less ﬁhan 600 galloné per day and not in excess of 28% of the |
then surface and subsurféee fliow of sald creek at defendant's said

dam when the same is reasonably required by plaintiff for beneficial

X

Thet defendants are not entitled to divert and export any

water fron said La Zanja Qrﬁek under the riparian rights of Defan~-

dant Clement Ca Flnbfseh for u#e on lands net riparian to said la

Zanja Creek except when same can be done for bemeficial use withouﬁ:; 

injury te plaintiff. ' L
| II

The defendants are enjoined and restrained from eoperating

their heg ranch in such a mapner as would contaminate the surface

or subsurface flew of La Zanja Crgek passing threugh plainsiffts
-
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sald land and specifically defendants and each of them are enjoined . =

and restrained from hauling from thelr said hog raanch the waste
and manurs accumulated thereon and depesiting the same 80 near
the banks of said La Zanja Creek as would cemtaminate the surface
and subsuriace flew thereof,
_ I . ‘
That plaintiff is not entitled %o damages in the sum of
$10,000,.00 sr any sum_whatéver for the alleged contaminatien of
the surface and subsurface flow of La Zanja Sreek on aecount of the
manner in which defendants have operated théif heg rangh er om ae~
count of the claim that defendants had e@npaminatéd~said ereek by
depeéiting waste and manure immediately adjacent te the banks eof
said ereek:
Iz
That plaintiff is not entitled to damages in the sum of
$300,00 en account ¢f loss of pasturage because of the alleged
contamination of or interference with the flow of the waters
of La Zanja Cresk hy'defenéants.
XIv
L TEatmpla;ﬁEiff is entitled to his costs Incurred hereln,
L2Ien G naie S|moVnt on ¥ Xv
That plaintiff is granted the right te claim releases from
defsndant's reservoir, but only im an amount sufficient to make
up any deficiency in the water available te plaintiff to meet his
8aid reasonable requirements or the differencs between the diver-
siens or productiem of his &aid well and 600 gallons per day and
not in excess of 28% of the then surface and subsurface flow of
said La Zanja Creek. Plaintiff's claim for relsases and the
notice of the ampunt claimed as necessary to make up plaiatiffts
deficiency shall be given by written notice to defendant 24 hours
in advance of the time the release shall be made. Plaintiff,
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hoewever, must use{reasanable means and faelllitles for the diversien
of his preseat and future requirements from’the surface and éub—
gurface flow of sald ereek and to that end ;uéb keep his well,
pump, and windmill (or other facilities used by him for diversien)
in a reasonable condition of repair for reasonably efficient eopera-
tion and shall meter and record the diversion of water by him or
the productien of his sald well and report the amount thereof
monthly to Defendant Clement C. Floersch.
_ vl
That while the excavatien 1ls belng made fer tﬁe foundatioen
for sald dam the water pumped out of the éxaatétiaﬁfshall be
measured by defendant and a recoerd kspt'of the-amouat of this
underflew. FRach party may have the rlght to appoiﬁt an englneer
ho'represent them at the.test herein provided for. The defendant,
or the engineers, if one or wore are appeinted, shall report to
the court the results of the test and their canclﬁsi@ns'tﬁereen
as to what the underflow at the dam site was and plaintif? shall
be glven g copy thereefl, |
VIi
That when construction of the dam is completed, the "rising
water® entering the reserveir from the uaderground shall be eval-~
uated before ths time the surfaee flow begins by measurling the
amcunt of the rising water flowing through an open outlet aneces~
sary to keep the water la#el in the reservolr statienary and addw-
ing the ceorregtion facter for evaporation within the reservoir.
Thig test alse may be condueiad by or under the direectlen or
supervision of engineers appeinted by either of #aid parties and
the defendant or sald engineers shall repeort to the court in a like
manner as is provided for im the preceding paragraph and plaintiff
shall be given a copy thereof.
XVIII _
That when the reserveir is put inte cperatlon by defandant,é
S

|
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all water pumped from or releaged from the reservoir, shall be
metered and recorded, and the recerds of said pumping and re-
leases shall be reparted monthly by defendent to this court and a
copy given to plaintiff.
XIX

The goutt hereby reserves jurisdlction in this actien over
the parties and the subject matter so that on the applicatien of
any party hereto or the successor in interest of any party, it may
take new evidence on the reasonable riparian requireménts of each

party as they may hereafter develop amd the water available in said |
lLa Zanja Cresk to meet such requirements, with the right to make

modifled or additienal findings of fact and conclusions of law

and to modify this decree aecordingly.
DATED this ll'i‘- day of February, 1949.

C o 27w

Judge of sald 3uperier Court.
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