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STATE OF CALIFORNIA 

STATE WATER RESOURCES CONTROL BOARD 

In the katter of Permits 18955 and ) 
18956, Issued on Applications 27020 ) 
and 271D1, > 

1 

ORDER: 

SOURCES 
kIJCHAEL Andy GRACE JACOBS 
FAMILY TRUST, 

Permittee. 
1 COUNTY: 
> 

ORDER AMENDING PERMIT AND DENYING PETITION OF JUDY AND CHARLES 
FOR RECONSIDERATION OF ISSUANCE OF PERMITS 

WR 83-16 

#: .Chandler Gulch and 
Shaw Gulch 

San Mate0 

BUTLER 

BY THE EOARD: 

I. . Applications 27020 and 27101 were filed in September 1981. As 

/ 
0 

permitted, 49 acre-feet per annum may be appropriated by offstream storage from 

Chandler Gulch at the rate of 0.5 cubic feet per second under 

Application 271120, and 5 acre-feet per annum may be appropriated by offstream 

storage from Shaw Gulch at the rate of 0.5 cfs under Application 27101. Both 

permits authorize diversion to storage from December 1 through April 30 of 

each year. The purposes of use are irrigation, fire protection, and b 

recreation. 

2. Protests were filed by Judy and Charles Butler (hereinafter 

petitioners) and by two other downstream water users. Pursuant to Water Code 

Section 1345 et seq. which specify the procedure for Board action on minor 

protested applications, a field investigation was conducted in response to the 

protests and a staff analysis was prepared and sent to the applicant 

and protestants, including petitioners. The staff analysis recommended 

*o approval of the applications subject to terms and conditions which would 
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protect prior downstream water rights, protect fish and water quality, and 

require proper construction of the planned dams. 

After receiving th e staff analysis, petitioners requested a hearing. 

Under Water Code Section 1347, “[a] request for hearing shall specify the 

issues unresolved among the parties, and the Board shall restrict any hearing 

to consideration of such unresolved issues." Rather than questions which could 

be addressed by the restricted hearing intended by Water Code Section 1347, 

petitioners! "issues" consisted of a long list of factual assertions, points of 

law, questions to the Board and requests. 

3 . By letter of July 28, 1983, the Division of Water Rights informed 

petitioners that the applications would be processed and that the request for a 

hearing :5ou‘Jd not ,be accepted. This action was taken because petitioners' 

request for hearing failed to specify unresolved issues so that a restricted- 

issue hearing could be noticed and held, as required by.Water Code 

Section 1,347. 

4. Permits 11'?955 and 18956 were issued on Applications 27020 and 

27101 on August 18, 1983. 

5. Within the X&day reconsideration period, petitioners wrote a 

letter to the Chairwoman, again requesting a hearing. This letter 

substantially complied with Board rules regarding the form of a petition for 

reconsideration pursuant to 23 Cal. tilimin. Code Sections 737.,1 and 737.2.and 

was accepted as such. It appears to allege causes for reconsideration under 

Section 737.1.(a) and (d), as follows: 

"(a) Irregularity in the proceedings, or any ruling, or 
abuse of discretion, by which the person was prevented from 
having a fair hearing;" 

"(d) Error in law." 

2. 
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6. Mhilu the points raised by the petitioners remain unclear, they 

appear to be as follows: 

a. That staff dismissal of petitioners' protest and refusal to 

schedule a hearing denied petitioners' hearing rights; 

b. That the Board fai.led to comply with the requirements of the 

California Environmental Quality Act (CEQA); 

C. That the Board fai.led to comply with the requirements of its 

regulations at 23 Cal. Admin. Code Sections 722, 724, 725 and 729; 

d. That the proposed dams will place them in danger of floods 

resulting from dam failure. 

7. The first issue is that petitioners' protest was dismissed without 

a hearing. The two permits were granted on "minor protested applications", as 

this term is defined in hater Code Section 1348. Nater Code Section 1347 

states that a request for a hearing on a minor protested application "shall 

specify the issues unrt;solved among the parties, and the Board shall restrict 

any hearing to consideration of such unresolved issues." 

a . In accordance with Section 1347, the Board must restrict the 

hearing to specified unresolved issues. To be heard by the Board, issues under 

Section 1347 must be those that the Board has authority to resolve, and they 

must be stated sufficiently clearly, understandably, and specifically so that 

the matters actually in controversy can be discerned, notice given thereof, and 

the hearing restricted accordingly. The applicant and other parties, no less 

than the Board, have a right to this procedural standard in proceedings on 

minor protested applications. The points raised by petitioners as issues in 

3. 
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their Flay 2, 1983, letter are a mixture of a9sertions of fact, law, questions 

to the Bohrci and requests for documents and information. Petitioners' request 

for hearing does not meet the procedural standard. 

b. Further, petitioners in their May 3, 1983 request for a hearing 

prefaced their list, of 40 numbered points with the statement that, "[t]he 

following sum?rizes (lsic] just a few of -the significant remaining unresolved -_- 

protgst issues" (emphasis added). We conclude that a necessary implication of 

Miter Code Section i.347 is that all unresolved issues be specified in a request 

for hearing. There are to be no surprise issues at hearing. Petitioners' list 

of issues being admittedly partial, their request for hearing failed in this 

respect to comply with Section 1147. 

8. In the second issue, petitioners allege that the Board has failed 

to comply.with the requirements of CEQA. The Board has determined that the 

project is exempt from CE(‘IA under Categorical Exemption Class 4, set for-th at 

14 Cal. Admin. Cock Section 15304, because it is a minor alteration to land, 

water and vegetation 

vegetation, will not 

environment., and will 

the projects involves 

which does not involve removal of mature natural 

cause significant adverse effects on a sensitive 

not result in significant cunulative impacts. Each of 
* 

offstream storage of 'a relatively small amount of water. 

Since the projects are offstream, barriers will not restrict the use of the 

stream by fish, and will leave the stream in its natural course. The projects 

will not remove enough water from the stream to impair instream beneficial 

uses. tinder these facts, the projects are exempt from CEQA. 

4. 



0 .’ 9. lri the third issue, petitioners allege that the Board has failed 

to comply with its regulations at 23 Cal. Admin. Code Sections 723, 724, 725 

and 729. 

a. Sections 723 and 724 concern the procedure for, and content r 

of,.answers to protests. Apparently petitioners are complaining that the 
1 

Division of k!ater Rights has violated these sections by its response to the 

petitioners' protest. Petitioners characterize the Division's June 17, 1983, 

letter as "not responsive". First, we find that the Division did respond as 

fully as possible to the protest in its letter dated June 17, 1983. Where the 

protest's points were vague or incomprehensible, the Division could not respond 

extensively, of course. Second, we observe that Sections 723 and 724 require a 

response from the applicant, 

? 
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Division was not required by 

Therefore the June 17, 1983, 

b. Section 725 

for negotiation of protests, 

not the Division of Water Rights. Thus, 'the 

these sections to answer the protests at all. 

letter could not have violated these sections. 

concerns deferral of CEQA doctunents to allow time 

etc. Petitioner does not state how this section 

was vi0 

s&t ion 

ind that this 1 aied by the Board's pr.ocedure in this matter. We f 

has not been violated. 

C. Section 729 requires -that the board at the request of a party 

identify the benefits and detriments of the present and prospective beneficial 

uses of water involved, and alternative means of satisfying or protecting such 

uses. Petitioners apparently claim that they requested such an investigation 

and that it was not done. However, we find that the requirements of 

Section 729 have been satisfied by the Staff Analysis and Recommendation 

prepared under Water Code Section 1345 and dated April 7, 1983. 

5. 



10. The fourth issue is pet4tioners allegation that the proposed 

dams will place thf-m in danger of floods resulting from dam failure. While 

p<:tiiioner points out correctly that some dams have failed, we cannot find that 

the proposed dams will fail because other dams have failed. Since the dams 

will be offstream, the danger of failure is, as stated in the staff analysis 

at page P, much lt?ss than i,t would be if the dams were onstrean where they 

would receive heavy stream-borne runoff. To further reduce the chance of 

failure, tht? permits require that construction of the dams and.reservoirs be 

under the direction of a registered civil engineer or pursuant to U. S. 

Conservation Service specifications. 

Soil 

The danger of dam failure raised by petitioners is speculative . The 

dat$ which they have provided does not establish that the proposed dams will 

present any significant dangnr of failure. Consequently, we find petit ioners 

have alleqed no basis to deny the permits because of dam safety problems. 

II. Petitioners have correctly observed that the flow bypass term 

proposed in the staff analysis for Application 27101 (Shaw Gulch) was not 

included in the permit issued on that application. This omission was 

inadvertent. Said permit shoulcl include the flow bypass term proposed in'the 

staff analysis. 

ORDER 

3. The. petition is denied. 

6. 
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I 0 2. Tnt: last. sentence of Condition S of Permit 18956 is amended to I 

read : 

"The maxim~srl rate of diversion to otfstream storage 
from Shaw Gulch shall not exceed 0.5 cubic foot per second 
or one-half of the flow in Shaw Gulch, whichever is less." 

r. 

2 . Issuancr of Permit 18955 and 18956, as amended, is affirmed. 

Dated: November 17, 1983 

/’ 
blARREN D. NOTEWARE, Vice Chairman 

1 F. K. ALJIBURY; kmber) 

0: 7. 
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STATE OF CALIFORNIA 
STATE WATER RESOURCES CONTROL BOARD ' 

In the katter of Permits 15955 and ) 
36956, Issued on Applications 27020 ) 
and 27101, 1 

kIlCHAEL and GRACE JACOBS ,’ 
FAiMILY TRUST, 1 

Permittee. i 

ORDER: WR B3-16 ,,,t 

SOURCES: Chandler Gulch and 
Shaw Gulch 

COUNTY: San Mate0 
9 

P 

ORDER AMENDING PERMIT AND DENYING 
FOR RECONSIDERATION 

PETITION OF JUDY AND CHARLES BUTLER 
OF ISSUANCE OF PERMITS 

BY THE BGARD: 

1. Applications 27020 and 27101 were filed in September 1981. As 

permitted, 49 acre-feet per annum may be appropriated by offstream storage from 

Chandler Gulch at the rate of 0.5 cubic feet per second under 

Application 27020, and 5 acre-feet per annum may be appropriated by offstream 

storage from Shaw Gulch at the rate of 0.5 cfs under Application 27101. Both 
d 

permits authorize diversion to storage from December 1 through April 30 of 

each year. The purposes of use are irrigation, fire protection, and 

recreation. 

2. Protests were filed by Judy and Charles Butler (hereinafter 

petitioners) and by two other downstream water users. Pursuant to Water Code 

Section 1345 et seq. which specify the procedure for Board action on minor 

protested applications, a field investigation was conducted in response to the 

protests and a staff analysis was prepared and sent to the applicant 

0 

and protestants; including petitioners. The staff analysis recommended 

approval of the applications subject to terms and conditions which would 



a protect prior downstrean water 

require proper construction of 

rights, protect fish and water quality, and 

the planned dams. 

After receiving th e staff analysis, petitioners requested a hearing. 

Under Water Code Section 1347, "[a] request for hearing shall specify the 

issues unresolved among the parties, and the Board shall restrict any hearing 

to consideration of such unresolved issues." Rather than questions which could 

be addressed- by the restricted hearing intended by W,ater Code Section 1347, I 

petitioners' "issues" consisted of a long list of factual assertions, points of 

law, questions to the Board and requests. 

3. by letter of duly 28, lg83, the Division of Water Rights informed 

petitioners that the applications would be processed and that the request for a 

hearing would not be accepted. This action was taken because petitioners' 

request for hearing failed to specify unresolved issues so that a restricted- 

issue hearing could be noticed ana held, as required by Water Code 

Section 1347. 

4. Permits lr?95F and _ 

21101 on August 18, 1%. 

5. Within the SO-day 

18956 were issued on Applications 27020 and 

reconsideration period, petitioners wrote a 

letter to the Chairwoman, again requesting a hearing. This letter 

suostantially complied with Board rules regarding the form of a petition for 

reconsideration pursuant to 23 Cal. +imin. Code Sections 737.1 and 737.2 and 

w~js accepted as such. It appears to allege causes for reconsideration under 
. 

Section 737.1(a) and (d), as follows: 

"(a) Irregularity in the proceedings, or any ruling, or 
abuse of discretion, by which the person was prevented from 
having a fair hearing;" 

"(d) Error in law." 

2. 
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6. kihi,le the points raised by the petitioners remain unclear, they 

appear to be as follows: 

a. That staff dismissal of petitioners' protest and refusal to 

schedule a hearing denied petitioners' hearing rights; 

b. That the Board failed to comply with the requirements of the 

California Environmental Quality Act (CEQA); , 

C. That the board failed to comply with the requirements of its 

regulations at 23 Cal. Admin. Code Sections 723, 724, 725 and 729; 

d. That the proposed dams will place them in danger of floods 

resulting from dam failure. 

7 ,. The first issue is that peti 

0 
a hearing. The two permits were granted 

tioners' protest was dismissed without 

on "minor protested applications", as 

this 'Lerm is defined in Water Code Section 1348. hater Code Section 1347 

states that a request for a hearing. on a minor protested application "shall 

specify the issues unresolved among the parties, and the Board shall restrict 

any hearing to consideration of such unresolved issues." 

a. In accordance with Section 1347, the Board must restrict the 

hear 

Sect 

must 

ng to specified unresolved issues. To be heard by the Board, issues under 

on 1'47 must be those that the Board has authority to resolve, and they 

be stated sufficiently clearly, understandably, and specifically so that 

the matters actually in controversy can be discerned, notice given thereof, and 

the hearing restricted accordingly. The applicant and other parties, no less 

than th? Eoard, have a right to this procedural standard in proceedings on 

minor protested applications. The points raised by petitioners as issues in 

3. 



their May 3, 1983, letter are a mixture'of assertions of fact, law, questions 

to tne 6oarci and reauests for doclnnents and information. Petitioners' request 

for hearing does not meet the procedural standard. 

0. Further, petitioners in their hay 3, 1983 request for a hearing 

prefaced their list of 40 numbered points with the statement that, "ft]he 

follok;ing sumcrizes [sic] just a few of the significant remaining unresolved --- 

protest issues" (emphasis added). WC? conclude that ,a necessary implication of 

kiter Code Section i347 is that all unresolved issues be specified in a request 

for hearing. There are'to be no surprise issues at hearing. Petitioners' list 

of issues being admittedly partial, their request for hearing failed in this 

respect to comply with Section 1347. 

l-3. In the second issue, petitioners 

I 

0 to comply with the requirements of CEQA. The 

project is exempt from CEOA under Categorical 

14 Cal. Admin. Code Section 15204, because it 

allege that the Board has failed 

Board has determined that the 

Exemption Class 4, set forth at 

is a minor alteration to land, 

water and vegetation which does not involve removal of mature natural 

vegetation, will not cause significant adverse effects on a sensitive 

environment, and will not result in signif i 

the projects involves offstream storage of 

offstream, barriers 

cunulative impacts. Each of cant 

a re latively small amount of water. 

Since the projects are 

stream by fish, and wi 1 

will not remove enough 

will not restrict the use of the 

1 leave the stream in its natural course. The projects 

water from the stream to impair instream beneficial 

uses. Under these facts, the projects are exempt from CEQA. 

4. 



9 . . ln the third issue, pet 

to comply with i 

and 729. 

a. 

/ 

itioners allege that the Board has failed 

ts regulations at 23 Cal. Admin. Code Sections 723, 724, 725 

Sections 723 and 724 concern the procedure for, and content 

of', answers to protests. Appar.ently petitioners are complaining that the 

Division of l*!ater Rights has violated these sections by its response to the 

petitioners' protest. Petitioners characterize the Division's June 17, 1983, 

letter as "not responsive". First, we find that the Division did respond as 

fully as possible to the protest in its letter dated June 17, 1983. Where the 

protest's points were vague or incomprehensible, the Division could not respond 

extensively, of course. Second, we observe that Sections 723 and 724 require a 

response from the applicant, not the Division of Water Rights. Thus, the 

Division was not required by these sections to answer the protests at all. 

Therefore the June 17, 1983, letter could not have violated these sections. 

b. Section 725 concerns deferral of CEQA documents to allow time 

for negotiation of protests, etc. Petitioner does not state how this section 

was violated by the Eoaru's procedure in this matter. We find that this 

section has not been violated. 

C. Section 729 requires that the board at the request of a party 

identify the benefits and detriments of the present and prospective beneficial 

uses of water involved, and alternative means of satisfying or protecting such 

uses. Petitioners apparently claim that they requested such an investigation 

and that it was not done. However, we find that the requirements of 

Section 729 have been satisfied by the Staff Analysis and Recommendation 

prepared under Water Code Section 1345 and dated April 7, 1983. 

5. 



0 1P. The fourth issue is pt!titioners' allegation that the proposed 

dams will placr thF-m in danger of floods resulting from dsm failure. While 

pr?tiiioner points out correctly that some dams have failed, we cannot find that 

rhe proposed dams will fail because other dams have failed. Since the clans 

will be offstream, the danger of failure is, as stated in the staff analysis 

at p <I(! t' P, much less i;han it would be if the dams were onstresn where they 

would receive heavy stream-borne runoff. To further reduce th? chance of 

failure, tht: permits require that construct?on of the dams and reservoirs be 

under the airection of a registered civil engineer or pursuant to U. S. Soil 

Conservation Servic;j specifications. 

Tk danger- of dam fail'ure raised by petitioners is speculative. The 

dat? which they have provided does not establish that the proposed dams will 

0 
present dny significant danger of failure. Consequently, we find petitioners 

have alleged no basis to deny the permits because of den safety problems. 

!I. Petitioners have correctly observed that the flow bypass term 

proposed in the statf analysis for kpplication 27101 (Shaw Gulch) was not 

included in the permit issued on that application. This omission was 

inadvertent. Said pem!it should include the flow bypass term proposed in the 

Staff andlySiS. 

ORDER 

1. Th? petition is denied. 

6. 
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2. TN? 1dS 

I’F! ad : 

,t. st-tntt:nct-I of Condition 5 of Permit 

“The! maximull rate! of diversion to otfstream storage 
from Sha:r Gulch shall not exceed 0.5 cubic foot per second 
or one-half of thf: flo\r in Shak: Gulch, whichever is less." 

i _. Issuance-1 of Permit 18955 and 16956, as amended, is affirmed. 

Dated: November 17, 1983 

F. K. ALJISURY; Member) 

7. 


