
STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

oRDER WR 2016-001g-EXEC

ln the Mafter of Permit 10478 (Application 13156)

Regarding Diversion by

EAST BAY MUNICIPAL UTILITY DISTRICT

SOURCE:

COUNTIES

Mokelumne River

Amador, Calaveras, San Joaquin

ORDER APPROVING A PETITION FOR EXTENSION OF TIME UNTIL 2O4O AND APPROVING
PETITIONS FOR CHANGES IN PLAGE OF USE, PURPOSE OF USE, AND PERMIT TERMS AND

ISSUING AN AMENDED PERMIT

1,0 INTRODUCTION

The East Bay Municipal Utility District (EBMUD), which holds water right Permit 10478 (Application
13156), has petitioned the State Water Resources Control Board (State Water Board), Division of Water
Rights (Division) for an extension of time to complete beneficial use of water by December 3'1, 2040.
EBMUD also seeks permission to change the place of use, purpose of use, and include a new term
regarding accounting for diversions of water from Pardee and Camanche Reservoirs in the permit.

This order will address the following requests to change Permit 10478 filed by EBMUD:

Petition for Extension of Time:
This order approves an extension of time until December 31 , 2040. The approval for this extension
considered the recent resolution of protests to EBMUD's petitionsl. The protests were mainly based on
longstanding disputes regarding diversions on the Mokelumne River.

1 ln November 2014, East Bay Municipal Utility Districl (EBMUD), North San Joaquin Water Conservation Distrid (NSJWCD), San
Joaquin County, San Joaquin County Flood Control and Water ConseNation District, Mokelumne RiverWater and Power Authority,
Central Delta WaterAgency, South Delta Water Agencl, and Stockton East Water District entered into a Protest Dismissal
Settlement Agreement that provides a framework for necessary funding and water to improve the health ofthe Eastern San Joaquin
Groundwater Basin via water from the Mokelumne River.

BY THE EXECUTIVE DIREGTOR:

. November 27, 2000 petition for extension of time

. December 10, 2010 petition for change in place of use
o March 2, 2012 petition to add a new term regarding accounting for diversions from Pardee and

Camanche Reservoirs
o December 19, 2012 petition for change of place and purpose of use, and subsequent

May 21,2015 request to add additional place of use to petition
. November 7, 2013 request by EBMUD to modify existing permit terms
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Petitions for Chanaes in Place of Use. Purpose of Use, and New Diversion Accountino Term:
This order additionally approves the following items requested in the petitions for change and the
subsequent amendments thereto: 1) expands the place of use to include lands annexed to EBMUD's
current and ultimate service area boundaries by the Local Agency Formation Commissions (LAFCOs) of
Alameda and Contra Costa Counties; 2) adds recreation and fish and wildlife preservatlon and
enhancement as authorized purposes of use at Pardee and Camanche Reservoirs, and adds industrial
use within EBMUD'S service areas; 3) adds a new accounting term regarding diversions from Pardee and
Camanche Reservoirs under Permit 10478; and 4) adds the Mokelumne River Fish Hatchery to the place
of use for fish and wildlife enhancement.

2.0 BACKGROUND

lssuance of Water Right Permit 104782.1

On June 16, 1949, EBMUD filed water right Application 13156 to appropriate water from the Mokelumne
River in San Joaquin, Amador, and Calaveras Counties. On July 3, 1956, after a hearing on competing
water right applications'?, the State Engineer (the State Water Board's predecessor) issued Decision 858
(D€58) approving EBMUD'S Permit 10478. Permit 10478 authorizes direct diversion of 194 cubic feet
per second (cfs), and storage of 353,000 acre-feet annually (afa) from the Mokelumne River from about
December 1 of each year to about July 1 of the succeeding year for municipal use. The water can be
stored in Pardee and Camanche Reservoirs. Pursuant to Permit 10478, EBMUD was required to
complete construction by December 1, 1980, and to put water to beneficial use by December 1 , 2000.

2,2.1 Release from Pdority

On March 5, 1959, the Department of Water Resources (DWR), acting through the Director of Water
Resources, approved a release from priority to EBMUD of State-filed Applications 5647 and 5648 in favor
of Applicetions 13156 and 15201". The release from priority limited EBMUD's diversions under
Application 13156 to an average flow of 194 cfs or 140,000 afa whether by direct diversion or diversion
from storage.

2.2,2 1960 Change Order

On July 13, 1960, EBMUD filed a petition with the State Water Rights Board (also the State Water
Board's predecessor) for permission to make certain changes in the points of drversion (Plan of
Development) as originally described in Application 13156. The petition included an appendix of the
changes that was in the form of an amended Application '1 3156. On July 29, 1960, the petition to change
the points of diversion was approved by the State Water Rights Board.

2.2.3 1983 Change Order

On January 26, 1983, the State Water Board approved a change in Permit '10478 to cover an amended
place of use as follows:

Within EBMUD'S service area covering 360 square miles and comprising the cities of Alameda,
Albany, Berkeley, El Cenito, Emerwille, Oakland, Piedmont, Richmond, San Leandro, San Pablo,

'? The competing applicants included NSJWCD and Calaveras County Water Districl.
" EBMUD's Application '1520'1 involves diversion of water solely for hydropower purposes

2.2 Previous Modifications to Permit 10478
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and the City of Brentwood and unincorporated areas in Alameda and Contra Costa Counties, and
generally located within Township 1, 2, 3, 4, South and 1 and 2 North Ranges 1, 2, 3, 4, and 5 West
and 2 East, MOB&M, as shown on maps on file at the office of the State Water Resources Control
Board.

2.2.4 State Water Board Oecision 1641

On December 29, 1999, the State Water Board adopted Decision 1641 (D-1O41)'which required
contributions by water right holders to assist in meeting the flow obiectives in the Water Ouality Control
Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary (1995 Bay-Delta Plan); EBMUD
wasa party tothe D-1641 proceedings relative to Mokelumne River flow objectives. InD-1641 the State
Water Board recognized the 1996 Memorandum of Understanding between EBMUD and the California
Urban Water Agencies/Agricultural Exporters with Respect to Bay-Delta Obligations from the Lower
Mokelumne River (1996 MOU). The State Water Board approved the schedule of flows5 attached to the
1996 MOU as the limit of the responsibility of EBMUD, Woodbridge lrrigation District (WlD), and North
San Joaquin Water Conservation District (NSJWCD) to meet the objectives in the 1995 Bay-Delta Plan.
Subsequenuy, in D-1641 the State Water Board added conditions to EBMUD'S License 11109
(Application 42281 and Permit 10478 to implement the flow schedule and other non-flow measures
pursuant to the 1996 MOU.

3.0 SUBSTANCE OF PETITIONS

3.1 Petition for Extension of Time

By letter dated November 27, 2000, EBMUD filed a petition for extension of time for construction and full
beneficial use until December 31, 2040 for Permit 10478.

The Division issued public notice of the petition for an extension of time on January 10, 2007.

3.2 Petitions for Chanqe

3.2.1 December 10, 2010 Petition for Change in Pl.ce of Use

By letter dated December 10, 2010, EBMUD filed a petition for change in the place of use of Permit
10478. EBMUD filed the petition to reflect previous annexations ordered by Contra Costa County and
Alameda County LAFCOs. The changes to EBMUD service boundaries were also detailed on a map
submitted to the Division dated Oecember 6, 2010.

3.2,2 March 2,2012 Petition Requesting New Term Regarding Accounting for DiveBions from
Pardee and Camanche Reaervoirs

By letter dated March 2,2012, EBMUD filed a petition requesting to add a new term to Permit 10478 that
would describe the manner in which EBMUD operates and accounts for water diversions from Pardee
and Camanche Reservoirs. Speciflcally, the new term would allow EBMUD to divert water at Pardee
Reservoir at certain times of the year and account for that amount of water (pursuant to the diversion

' D-1641 was subsequently revised on March '15, 2000, in accordance with Order WR 2OO0{2.
" The schedule of flows was based on the '1996 Joint Settlement Agreement bet^€en EBMUD, California Deparlment of Fish and
Game, U.S. Fish and Wildliie Service (USFWS), and the Federal Energy Regulatory Commission, and included both flow and non-
flo\ / measures to protecl fish and wildlife .esourcas in the Mokelumne River system.
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The Division issued public notice of the petition to change the place of use on December 31 , 2013.
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limitations in Permit 10478) as withdrawal from the combined storage in Pardee and Camanche
Reservoirs.

The Division issued public notice of the petition to add the proposed new permit term on
December 31, 2013.

By letter dated December 19,2012, EBMUD filed a petitlon to add changes to the purpose of use of
Permit'10478. With the petition, EBMUD requested to add recreation and fish and wildlife preservation
and enhancement as purposes of use at both Pardee and Camanche Reservoirs. EBMUD also
requested to add industrial use as an authorized use within its service area. On May 21, 2015, EBMUD
requested to modify their petition to add the Mokelumne River Fish Hatchery as a place of use and fish
and wildlife preservation and enhancement as a purpose of use atthe hatchery.

On December 31, 2013, the Division issued public notice ofthe petition to add the changes in purpose of
use. Pursuant to California Code of Regulations sectaon 795, the Division did not issue notice of the May
21,2015 amendment requesting the addition of the Mokelumne River Fish Hatchery as a place of use
and fish and wildlife preservation and enhancement as a purpose of use at the hatchery. Section 795
indicates that notice may not be required when the proposed change does not have the potential to impair
the water supply of other legal users of water or instream beneficial uses. However in all cases California
Department of Fish and Wildlife (CDFW)3 must be notified of the proposed change; EBMUD notified
CDFW of the proposed additional changes by copy of the May 21 , 2015 petition modification request.

3.2.4 November 7, 2013 Request by EBMUD to Modify Existing Permit Terms

By letter dated November 7, 2013, EBMUD requested the State Water Board update the following Permit
10478 terms and conditions to reflect changes in regulatory conditions since issuance of the permit in
1956:

a) Remove existing pre-construction Permit Term 8 regarding the provision for flood control which
was met in 1962.

b) Remove existing Permit Term 9 regarding fishery flows and replace it with the fishery flow
conditions added to Permit 10478 by D-16,41.

c) Remove existing Permit Term 10 regarding releases from Camanche Dam for WD, and replace it
with a new permat term that reflects the current agreements between WD and EBMUD.

d) Remove existing Permit Term 11 regarding minimum bypass flows below proposed Railroad Flat
Dam, since EBMUD determined it will not build the dam.

e) Add a new permit term to reflect the Permit 10478 total use limitation of '140,000 af imposed by
DWR in 1959 in its release from priority.

0 Add new permit terms that incorporate the mitigation measures in the Permit '10478 Time
Extension Proiect Environmental lmpact Report (ElR').

6 CDFW was previously referred to as California Depaftmenl of Fbh and Game
' ReteBnces specificafiy to "ElR' in this Order encompass both the Draft EIR and the Final EIR which represent the complete record
ofthe EIR for EBMUO'S time extension projed.
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3.2.3 December 19, 2012 Petition for Change in Purpose of Use and Place of Use

The Division issued public notice of the proposed modified permit terms on December 31, 2013.
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4.0

4.1

PROTESTS

Protests Received

Based on the January 10,2007 public notice ofthe time extension petition, the Division received protests
from the following: the Anglers Committee; Ms. Marian Zimmerman; City of Lodi (Lodi); a.ioint protest by
San Joaquin County (SJC), San Joaquin County Flood Control and Water Conservation District
(SJCFCD), and Mokelumne River Water and Power Authority (MRWPA); NSJWCD; Stockton East Water
District (SEWD)i and a joint protest by Central Delta Water Agency (CDWA) and South Detta Water
Agency (SOWA)

Based on the December 31 , 2013 public notice of all subsequent change petitions and other requested
modifications to Permit'10478, the Divasion received protests from the following pa es:
Mr. Richard Morat; a joint protest by SJC, SJCFCD and MRWPA| NSJWCD; and SEWD.

All of the protests received have been resolved.

4.2 PlqtestResolutions

4.2.1 Protest Based on Potential lnjury to Prior Rights

Ms. Zimmerman filed the only protest against EBMUD's petition for time extension which was based on
potential injury to vested water rights. At the time the protest was filed, Ms. Zimmerman held both riparian
water rights and water right License 2999 (Application 10531)'which has a priority of September 2, 1942,
and allows diversion of up to 1 .85 cfs of water from the Mokelumne River from about April 15 to about
November 15 of each year. Ms. Zimmerman indicated that her protest could be dismissed if EBMUD
stipulated that the extension and eventual water diversion under Permit 10478 will nol result in any
interference or injury to Ms. Zimmerman's prior vested appropnative or riparian rights on the Mokelumne
River.

By letter dated April 13,2007, Ms. Zimmerman's representative notified the Division that EBMUD had
provided Ms. Zimmerman with information ensuring that diversions under Permit 10478 will not impair,
injure, or interfere in any way with Ms. Zimmerman's appropriative water right License 2999 or any of her
riparian water rights on the Mokelumne River. By letter dated Apt 27,2007, the Division confirmed with
Ms. Zimmerman and EBMUD that the protest was dismissed.

4.2.2 Protests Based on Environmental or Public lnterest Considerations

All other protests of EBMUD'S petitions for time extension and change were based on environmental or
public interest considerations. All of the protests have been resolved and addressed, as described below

By letter dated December 3'l , 2013, the State Water Board informed the Anglers Committee that its
protest issues were addressed by EBMUD's Draft Environmental lmpact Report (DEIR) prepared for the
Permit 10478 Time Extension Projecf and the protest would be cancelled, pursuant to Water Code
section 1703.6, unless the protestant submitted further information to support its protest assertions. The
Angler's Committee did not submit additional information to support its protest assertions and, therefore,
the protest is considered cancelled.'o

3 As of June 28, 2013, the ownership of Water Right License 2999 as well as Ms. Zimmerman's land to which riparian water rights
are claimed have been kansferred to the Kurt and Sandra Kautz Family Trust.
" On Oaober t, 2013, EBMUD issued a DEIR for the Permit 10478 Time Extension Project (SCH No. 2008112043).
10 The Anglers Committee protest was originally submitted by Mr. Robert Baiocchi, President and Consultant oI the Anglers
Committee, r,vho passed away on September 8, 2013. lt is not clear whether or not the Anglers Committee continues to exist as an
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ln November 2014, EBMUD entered into a Protest Dismissal Agreement (Agreement) with SJC, SJCFCD,
MRWPA, NSJWCD, SEWD, CDWA and SDWA for the dismissal of all protests related to the Permit
10478 time extension and change petitions. The Agreement also resolved issues regarding some of the
protestants' concerns regarding EBMUD's DEIR for the Time Extension Proiect. As a result of the
Agreement, and earlier negotiations between EBMUD and the protestants, the following protest
dismissals have been submitted to the State Water Board:

5.0 ANALYSIS'DISCUSSION

Petltiol for Extension of Time5.1

5.1.1 Applicable Law

Water Code section 1396 requires a right holder to prosecute project construction and beneficial use
of water with due diligence, in accordance with the Water Code, the State Water Board's regulations,
and the terms specified in the permit. The State Water Board may approve a request for an extension
of time if the Board finds that there is good cause for the extension. (Wat. Code, S 1398, subd. (a).)
The State Water Board's regulations allow an extension of time to be granted only on such conditions
as the Board determines to be in the public interest, and on a showing to the Board's satisfaction that
(1) due diligence has been exercised, (2) failure to comply with previous hme requirements has been
occasioned by obstacles which could not reasonably be avoided, and (3) satisfactory progress will be
made if an extension of time is granted. (Cal. Code Regs., tit. 23, S 844.) The State Water Board
generally will not accept conditions incident to the person and not to the enterprise as good cause for
delay. (lbid.) ln the case of diversions for municipal use, municipalities are afforded some latitude in
putting water to beneficial use, because they must be able to plan for, and meet, the needs oftheir
existing and future citizens. (seeWat.CodeS106.5.) Toavoidthe wasteor"cold storage" of water,
other water users may apply for permits to use water in the interim period durlng the time of extended
municipal development. (Wat. Code, SS 1203, 1460-1464.) These rules apply to EBMUD, because it
supplies municipal water. (State Water Board Decision D-858 (1956), at pp. 6368.)"

5.'1.'l.l Oue Diligence

ln determining whether to approve a petition for extension of time, the State Water Board must consider
whether there is information supporting a finding that EBMUD has exercised diligence in putting water to
beneficial use. Due diligence requires a demonstrable effod to put the water to beneficial use in
accordance with the rules and regulations of the State Water Board, the terms of the permit, and within
the time period specified in the permit. The question of diligence ultimately must be determined on the
facts of each case.

organ ization.
11 These statutes grant prefsrences to municipalities using water for municipal, but not other, purposes. ln this instance, the
applicability ot these provisions remains unchanged in light of EBMUD's petition to add recreation, fish and wildlife enhancement,
and industdal use to its permits. The first two additional uses are for incidental reservoir purposes and will have no eflecl on the
amount of waler counted towards developing consumptive use under the water right. The third use. industrial, is akeady included
as permissible as a municipal use within the municipal setui@ area.

. By letter dated June 19, 2009, Lodi withdrew its protest.

. By email dated Aprll 18,2014, Mr. Morat withdrew his protest.

. By letter dated November 26, 2014, NSJWCD withdrew its protests.

. By letter dated November 26, 2014, SJC, SJCFCD, and MRWPA wilhdrew their protests.
o By letter dated December 2, 2014, SEWD withdrew its protests.
. By letter dated December 9, 2014, SDWA and CDWA withdrew their protest.
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a) ProjectConstruction

After Permit 10478 was issued in 1956, EBMUD commenced construction of the project as described
in the permit and has filed permittee progress reports with the State Water Board since '1957. These
reports provide documentation of the progress of construction under Permit 10478, including
construction of Camanche Dam, Camanche Reservoir, Walnut Creek Pumping Plant, and the third
Mokelumne Aqueduct. These facilities, together with EBMUO's pre-existing Mokelumne River
facilities", can convey up to the full authorized maximum rate of 504 cfs of Mokelumne River water to
the East Bay service area (310 cfs under EBMUD'S water right License 11109, and 194 cfs under
Permit 10478). EBMUD has not constructed a direct connection from Camanche Reservoir to the
Mokelumne Aqueducts as described in Application 13156. However, based on the information
documented in the Permit 10478 Time Extension Project DEIR'3, in the future, as demands continue
to grow, EBMUD may need to build the direct connection to provide greater operational flexibility.

After completing construction of Camanche Dam and Reservoir in 1964 and subsequently filling the
reservoir, in 1968 EBMUD began documenting its beneficial u6e of water under Permit 10478. The
permittee progress reports demonstrated that EBMUD exercised diligence in making beneflcial use of
water under Permit 10478.

As described in Application 13156 and in the OElR", EBMUD obtained Permit 10478 to ensure that it
will have sufficient supplies to meet projected increases in demand for water in its service area and to
ensure that its water supplies will be able to meet peak daily water demands, which EBMUD has
indicated can reach 150 percent of average annual demand during peak summer months.

b) Historical Maximum Use under Permit 10478

As described in the DElRls, EBMUD has diverted from the Mokelumne River at the following
maximum rates and quantities under Permit 10478 (in addition to 310 cfs diversions under License
11109), during the time periods noted:

Diversion rates exceeded 190 cfs during May 2000 to assist in meeting demand and to test
Mokelumne Aqueducts after installation of pressure transient equipment on Mokelumne Aqueduct
No. 1.

Diversion rates averaged over 160 cfs from May through July 1997 to assist in meeting demand
and to refill standby storage in the service area depleted by extended outage of the Mokelumne
Aqueducts because of a high turbidity event that required shutting down the Mokelumne
Aqueducts and relying on local storage to meet water demands.

ln a single year, the maximum quantity of water put to municipal beneficial use by EBMUD under
Permit 10478 (in excess of the quantities allowed to be beneficially used under License 11109)
was 36,992 af, which occurred in calendar year 1997. The maximum amount of water withdrawn
from storage and put to municipal beneficial use under Permit 10478 was 17,826 af during
calendar year 1976.

12 EBMUO'S existing facilities at the time Permit 10478 was issued included Pardee Dam and Reservoir, Pardee Tunnel and Outlet
Tower, Mokelumne Aqueduds Nos. 1 and 2, Bixler Pumping Plant (on Aqueducl No. 1), and Walnut Creek Pumping Plant (on
Aqueducts Nos. 1 and 2).
13 Secircn 6.2.2, Page 5-4
" Paoe 1-4. and Paqes 1-16 to 1-19
15 Seclion 1.3.4.1, Page 1-11
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c) Compliance with Previous Permit Conditions

Since issuance of Permit 10478, EBMUD has shown diligence in complying with its permit conditions
as detailed below.

'l ) Flood Conlrol

Pursuant to D-858, a condition was included in Permit 10478 prohibiting EBMUD from commencing
construction of Camanche Dam and Reservoir until local interests had an opportunity to financially
participate in the construction of the dam and reservoir for flood control purposes, or to secure federal
participation therein. EBMUD met thls condition by reaching a flood control agreement in 1962 with
the United States Army Corps of Engineers (USACE). The agreement provided that the then-
proposed Camanche Reservoir, together with the then-existing Pardee Reservoir, must
accommodate the reservation of flood control space for the protection of downstream areas in San
Joaquin County.

The agreement requires EBMUD to maintain up to 200,000 af of empty flood control space in Pardee
and Camanche ReservoiIs during certain times of the year. EBMUD proposed constructing
Camanche Reservoir with a capacity of 43'1,500 af to comply with the flood control requirement.
Since completing construction of Camanche Dam and Reservoir in 1964, EBMUD has used
Camanche Reservoir to help meet the flood control requirements set by the USACE in order to
reduce downstream flooding ftom the level that had occurred prior to construction of Camanche Dam

2) lnstream Flow Requirements for Fish Protection - Joint Settlement Agreement

Pursuant to D-858, a condition was included in Permit 10478 that required EBMUD to reach an
agreement with CDFW regarding flows to be bypassed for protecting fish in the lower Mokelumne
River. Accordingly, in 1961 EBMUD entered into an agreement with CDFW (1961 Agreement) that
required EBMUD to release 13,000 af annually from Camanche Reservoir to the lower Mokelumne
River for the benefit of flshery production, in addition to the releases for the WID and other senior
right holders.

The 1961 Agreement fishery flow requirements were modified in 1996 through a joint settlement
(JSA) among EBMUD, CDFW, and U.S. Fish and Wildlife Service (USFWS).16 The JSA, included a
suite of flow, non-flow, and other measures designed to protect and enhance the anadromous fishery
and ecosystem of the lower Mokelumne River. The JSA schedule of fishery releases from Camanche
Dam is significantly higher than the prior release requirement under the 1961 Agreement.

EBMUD began releasing the JSA flows voluntarily in 1996 prior to formal execution of the JSA in
1998. The Federal Energy Regulatory Commission (FERC) issued its Order Approving Settlement
Agreement and Amending License on November 27, 1998, amending EBMUD's FERC License for
the Lower Mokelumne Hydroelectric Project (FERC Project No. 2916) by requiring the JSA measures
As discussed in Section 2.2.4 of this Order, the State Water Board incorporated the flow provisions of
the JSA into EBMUD'S Mokelumne River water rights in 2000 through State Water Board D-1U1.
With that action, the State Water Board replaced the 1961 Agreement flows with the 1998 JSA flows
and other JSA flshery protection measures in EBMUD's water rights, including Permit 10478.

The 1961 Agreement also required EBMUD, at CDFW'S request, to construct a frsh hatchery at
Camanche Dam, with the hatchery to be operated by CDFW. The hatchery was proposed to raise
Chinook salmon and steelhead for release to the Mokelumne River. Consistent with the 1961

16 One representative each from EBMUD, CDFW and USFWS serve as the Partne.ship Steering Committee for the JSA.
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Agreement, EBMUD built the fish hatchery, known as the Mokelumne River Fish Hatchery. The'1998
JSA contained a provision under which EBMUD was to provide up to $'12.5 million to expand and
upgrade the hatchery. The expansion and upgrade of the hatchery were completed in 2002. CDFW
contlnues to operate the hatchery.

Accordingly, as detailed above, the State Water Board finds EBMUD has exercised due diligence in taking
actions to comply with permit terms and develop the use of water under Permit 10478.

5.1.1.2 Ob6tacles to Completion Not Reasonably Avoided

The State Water Board must also consider whether the right holdefs failure to comply with the prevrous
time requirement has been occasioned by obstacles that could not reasonably be avoided. Lack of
finances and other conditions incident to the person and not the enterprise will not generally be accepted
as good cause for delay. (Cal. Code Regs., tit. 23, S 844.)

EBMUD has indicated that delays in full use of water under Permit 10478 have been occasioned by a
number of obstacles that could not reasonably be avoided.

As described in EBMUD'S time extension petition, its annual permittee progress reports, and the DEIR'?,
EBMUD identifies the increase in water use efficiencies in the East Bay as the primary factor delaying full
use of water under Permit 10478. EBMUD claims these efficiency increases are a result of their water
conservation and recycling programs, demand management policies, and drought response measures.
EBMUD indicates that these factors have collectively slowed the growth in water use as compared to
what otherwise would have occurred absent these programs, and as a result, they have not yet used the
full annual quantity allowed by the permit, even as the population in the place of use has grown
signiflcantly. While it does not substitute for the due diligence requirement, conservation is an important
state goal.

a) ConservationPrograms

As described in EBMUD'S annual permittee progress reports and its 2010 Urban Water Management
Plan (2010 UWMP), since the 1970s, EBMUD has developed customer-targeted conservation
programs, including: (i) demand-side programs that increase water use efficiency and educate
customers about the importance of conservation; (ii) supply-side programs that focus on repairing and
replacing pipelines while minimizing water loss in the local distribution system; and (iii) regulatory
programs, such as setting water efficiency standards, drought water rate pricing, and penalties for
wasteful water use. EBMUD'S estimate of water conservation savings by 2000, compared to
customer water use in the 1970s, range from about 31,000 acrejeet to about 81,500 acre-feet
annuallyrs.

b) Recycled Water Programs

As described in EBMUD'g annual permittee progress reports and its 2010 UWMP, EBMUD has
utilazed recycled water for 40 years. ln 1988, EBMUD created an office dedicated to recycled water to
reserve potable supply for drinking water and require, to the extent feasible, that industrial,
commercial, and irrigation customers use recycled non-potable water for non-domestic purposes.
Currently, EBMUD indicates that it provides approxlmately 13,000 acre-feet of recycled water to its
customers, and reduces diversions from the Mokelumne River by a like amount. EBMUD has
reported the amounts of both conserved and recycled water to the State Water Board in annual
permittee progress reports. Water Code section 1010, subsection (a)(3) specifies that use of

" Sertion 'f 1.2, Page 1-3; Section 2.1,Page2-2: and Appendix B, Pages B-3 to 84
13 January 11, 2OOB letter from Lena Tam, EBMUD, to Vidoria Whitney, Division Chief
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c) Drought Demand Management

EBMUD has indicated in its annual permittee progress reports and its 2010 UWMP that EBMUD's
water demands have been affected by its response to malor California drought events. EBMUD
adopted a three-tier rate structure to encourage customers to conserve water by allowing them to
track and befter understand water use as part of ongoing efforts to increase water use efficiency.
EBMUD has indicated that during droughts, it requires its customers to substantially reduce their
water use so that it can continue to meet downstream obligations and flow release requirements on
the Mokelumne River. EBMUD'S level of drought response depends on the severity of the drought
event and includes several ofthe following: (i) voluntary or mandatory rationing; (ii) increased water
rates and drought surcharges; (iii) intensified education of and communication with elected officials,
stakeholder groups, and the public at large about the need to conserve water; and (iv) intensified
enforcement of rules that prohibit water waste. EBMUD indicates that service area demand was
reduced dramatically when water use restrictions were in place during droughts. EBMUD further
indicates that historically, these measures have achieved both significant short-term water
conservation during droughts and longer-term reductions in per capita water use that outlived any
particular drought, thereby slowing EBMUD's use of water pursuant to Permit 10478.

d) Other Factors Preventing Full Application of Water to Beneficial Use

EBMUD has provided information in both its annual permittee progress reports and its 2010 UWMP,
which includes EBMUD's historical use information, claiming that changes in the character of the
service area have occurred since the 1970s, particularly shifts in customer demographics and land
use. EBMUD indicated that there has been a shift from water intensive manufacturing to industries
with lower water use and changes in demographic growth rates in the service area, which was not
anticipated when EBMUD applied for supplemental Mokelumne Project water under Permit 10478 in
1949. EBMUD claims that these issues have also decelerated its rate of groMh in water use under
Permit 10478. This type of shift in anticipated growth is typical as municipal areas continue to
change, and forms the basis of the statutory recognition that municipal water rights be afforded
sufficient time to develop, so long as the development does not reved to cold storage and so long as
continued future growth can be anticipated.

5.1.1.3 Satisfactory Progress Anticipated

EBMUD has indicated that it will make satisfactory progress if the State Water Board grants an extension
of time to complete construction and put water to full beneficial use. As described in EBMUD's annual
permittee progress reports, its 20'10 UWMP'", and the DElRa, EBMUD'S projections of customer demand
show that average annual water demand and peak summer demands will continue to increase in its
service area despite water conservation, recycling and demand management efforts, and that EBMUD
will continue to beneficially use the water authorized under Permit 10478.

EBMUD has projected that without water savings from existing and future conservation and recycling
programs, the water demand in 2040 is expected to average 483 cfs (or 312 million gallons per day).

'e chapter 4
'?o Seclion '1.4, beginnrng at Page 1-16

recycled water constitutes good cause for an extension of the period of time to apply water to
beneficial use to the extent and in the amount of recycled water use.

Based on the foregoing, the State Board finds that EBMUD'S failure to comply with the previous time
requirement under Permit 10478 has been occasioned by obstacles that could not reasonably be
avoided.
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EBMUD can divert up to 310 cfs under License 1 I '109 prior to diverting up to 194 cfs under Permit 10478.
Therefore, to meet the projected overall average demand of 483 cfs, approximately 173 6-fS of the
demand will need to be diverted under Permit 10478. EBMUD has concluded that by implementing
existing and planned future water conservation and recycling measures the average annual water
demand in 2040 would be reduced from 483 cfs to 356 cfs. For planning purposes, 356 cfs (46 cfs under
Permit 10478) represents the most likety level of projected average annual lotal demand in year 2040,
including conservation measures. EBMUD's analysis also indicates that demand is expected to continue
to grow beyond 2040 reaching an average annual total demand of approximately 425 cfs (115 cfs under
Permit 10478) - with conservation measures - toward the end ofthe century. The extensive conservation
efforts have slowed application of water to beneficial use.

While these average numbers fall significantly short of the 194 cfs limit described in Permit '10478, they
are average numbers that do not account for the periodic need for a significantly larger diversion rate.
For example, EBMUD has on occasion diverted at approximately 190 cfs, even under current lower use
requirements. Estimates of municipal demand are inherently uncertain, as they are based on a wide
range of future land use, population change, economic change, and technology assumptions, and
assumptions regarding the rate of those changes. The estimates for future conservation and water
recycling add an additional layer of uncertainty into the projections. Additionally, EBMUD has provided
estimates that indicate significent projected growth in both population and water demand through 2040
and beyond. Thus, while it is a marginal question, EBMUD has provided sufficient evidence of putting the
water to satisfactory use through the development period, particularly in light of the requirement of Water
Code section 106.5 to protect current and future municipal needs to the fullest extent necessary.

5.1.1.4 Public lnterest

As described in EBMUD'S annual permittee progress reports and the DEIR", EBMUD'S service area
encompasses parts of Alameda and Contra Costa Counties. According to the Association of 8ay Area
Govemments' (ABAG) Projections 2009, Alameda County alone is projected to grow by 416,500 people,
reaching a total population of nearly two million by 2035. lt is forecasted that 327,000 jobs also will be
added during this period. Almost all jurisdictions in Alameda County are expected to see significant
increases in population and especially employment, although most growth is expected to occur in the
communities closest to the San Francisco Bay. Some of the biggest population increases are expected
to occur in Emeryville and Oakland. The City of Oakland is forecasted to continue to have over 25
percent of the county's residents and jobs. Nearly 70 percent of the population groMh in western
Alameda County is projected to occur in infill neighborhoods, where there is access to public transit.

According to the ABAG projections, by 2035, Contra Costa County's population is forecasted to be over
1.3 million, an increase of approximately 233,000 people. Nearly 180,000 jobs are anticipated to be
added county-wide during this time period, reaching a total of over 555,000. Among the communities
expected to see the most population growth are San Ramon and Hercules; each are anticipated to grow
by more than 33 percent.

EBMUD had indicated that these increases in population and employment expansion in Alameda and
Contra Costa Counties will result in increased water demands consequently increasing EBMUD's
diversion and use of water pursuant to Permit 10478.

'l1 Seciion 1.4, Pages l-16to 1-17

Permit 10478
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The public has an interest in extending Permit 10478 to provide a water supply for the EBMUD service
area to support future population and economic groMh and to secure a reliable water supply to the East
Bay to aid recovery from drought and emergency events. The State Water Board finds that EBMUD'S
continuing use of water pursuant to Permit 10478 to support future population and economic groMh,
coupled with extensive conservation efforts, is beneficial and in the interest ofthe public and provides
good cause for granting EBMUD an enension of time through December 31, 2M0.

5.2.1 Applicable Law

Water Code sections 1700 through 1705 govern changes in the place of use, purpose of use, or point of
diversion ofan appropriative water right. Permission to make such changes must be granted by the State
Water Board and "[blefore permission to make such a change is granted the petitioner shall establish, to
the satisfaction of the lstate Water Board], and it shall find, that the changes will not operate to the injury
of any legal user of the water involved.' (Wat. Code, S1702.) The petitioner also must establish that the
proposed changeswill not etfectively initiate a new right. (Cal. Code Regs., tjt. 23, S 791, subd. (a). ) A
change petition must also be in the public interest and not unreasonably harm flsh, wildlife and other
instream beneficial uses.

5.2.1.1 Place of Use

EBMUD petitioned to update the place of use under Permit '10478, as shown on the map submitted to the
Division dated December 6, 2010, so that its place of use would correspond to areas that Alameda and
Contra Costa County LAFCOS have already ordered be served by EBMUD, which EBMUD is currently
serving, and for which the California Environmental Quality Act (CEOA) environmental review process
was already completed.

As stated in the change petitionz, on July 3, 1956, the State Water Board's predecessor approved
EBMUD's water right Application 13156 and authorized EBMUD's place of use that included the
'Probable Ultimate EBMUD Service Area', which covered an area of approximately 514 square miles.
That boundary has changed as a result of a number of events. ln '1963, state legislation created
LAFCOS, which were charged with establishing boundaries for local agencies, including special districts.
ln response to the new LAFCO mandates, EBMUD and other water agencies in the Bay Area engaged in
an etfort to reorganize their service area boundaries to eliminate unnecessary overlap. The Alameda and
Contra Costa County LAFCOS eventually adopted a boundary and designated spheres of influence (SOl)
for EBMUD. The changes undertaken to be consistent with LAFCO requirements reduced EBMUD'S
ultimate service area boundary by removing lands along the northern and southern borders that were
outside of the area then served by EBMUD and beyond the area which it ultimately planned to serve.
The effect of these actaons was to reduce EBMUD's ultimate service area from approximately 514 square
miles to approximately 480 square miles.

ln 1983, the State Water Board amended EBMUD'S place of use under Permit 10478 and added the City
of Brentwood comprising an area of about 2.5 square miles. During this process the State Water Board
also updated EBMUD's then-current service area and the probable ultimate service area boundary which
comp sed an area of about 480 square miles, and, as a result, also changed EBMUD's probable ultimate
service area boundary.

z Attachment to December 10, 2ol o petition for change of place of use, Permit 10478, Pagie 'l

5.2 Petitions fo. Chanqe
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EBMUD has indacated that generally, its policies preclude annexation of lands outside the ultimate service
boundary or LAFCO'S SOl. However, from time to time, LAFCO has required EBMUD to annex lands
outside those boundaries. Therewerea total of 16 LAFCO annexations to EBMUD between 1985and
2002 covering a total of 3,429 acres, orjust over five square miles.z

ln summary, the proposed change in place of use updates the map on file with the State Water Board to
conform the place of use to add areas LAFCO has already ordered to be served, which have been almost
entirely developed to the extent of zoning regulations, and which EBMUD is cunently seNing. As a
result, the State Water Board flnds there would be no injury or harm in updatrng the place of use under
Permit 10478 as requested by EBMUD.

On May 21, 20'15, EBMUD requested an administrative change to add the Mokelumne River Fish
Hatchery to the Permit 10478 place of use for the non-consumptive diversion and use of Mokelumne
River water for fish and wildlife enhancement purposes. Because water used at the hatchery is used for
non-consumptive purposes and is returned to the lower Mokelumne River immediately below the
hatchery, the State Water Board finds there is no injury or haffn from adding the hatchery to the place of
use under Permit 10478 as requested by EBMUD.

On December 27, 2012, EBMUD petitioned to add industrial, recreation, and fish and wildlife preservation
and enhancement at Pardee and Camanche Reservoirs as authorized purposes of use to Permit 10478.
Pursuant to D-858, EBMUD's purpose of use under Permit 10478 was designated as municipal use. ln
D-858, the State Water Board's predecessor found that "muniopal use includes all of those purposes for
which water is customarily used by a municipality, including industrial use.'?o With its petition, EBMUD
requests that industrial use be added as a specific purpose of use in Permit 10478. Because the State
Water Board acknowledged in D-858 that municipal use included industrial use, the State Water Board
finds there is no injury or harm in adding industrial use as a specific purpose of use under Permit '10478.

EBMUD petitioned to add recreation and fish and wildlife preservation and enhancement at Pardee and
Camanche Reservoirs to Permat'10478 as water stored in both Pardee and Camanche Reservoirs has
historically supported flsh and wildlife resources and recreation. On May 21, 2015, EBMUD modifled its
petition to also add flsh and wildlife preservation and enhancement at the Mokelumne River Fish
Hatchery to Permit 10478. To address and resolve protest concems over the reporting of EBMUD'S
future consumptive beneficial use in relation to adding recreation and fish and wildlife preservation as a
purpose of use under Permit 1M78, EBMUD agreed to the following permit term being included in Permit
10478.

Water solely used for rccreation or fish and wildlife prcseNation and enhancement at Pardee and
Camanche Resevoirs and the Mokelumne River Fish Hatchery shall not be repofted by EBMUD as
consumptive beneficial use under Permit 10478.

(0580900)

The addition of this term prevents the change in purpose of use from creating an expansion of the
existing right.

'?3 A listing ofthe annexations and their environmental documents is included in the attachment to the Environmental lnformation
Form accompanying EBMUD'S change p€tition.

" D458, pages 69-70
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The State Water Board finds there is no injury or harm, nor any change from existing conditions, in
formally adding recreation and fish and wildlife preservation and enhancement at Pardee and Camanche
Reservoirs and the Mokelumne River Fish Hatchery as purposes of use under Permit '10478 with the
inclusion of the proposed permit term above. Additionally, as the requested changes to the permit will
result in no change to the operation of the facilities, it cannot cause unreasonable harm to public trust
resources. Under Califomia Code of Regulations section 798, these changes considered incidental and
are e,igible to be added without the filing of a petition.

5,2.1.3 New Permit Term Regarding Accounting for Diversions from Pardee and camanche
Reservoirs

EBMUD petitioned to add a new term to Permit 10478 to address accounting for direct diversion and
withdrawals from storage under Permit 10478. The term requires EBMUD to have a reduction in the
combined storage amount of Pardee and Camanche Reservoirs when diversion into the Aqueducts
exceeds 310 cfs to allow the excess diversion to be accounted for as withdrawal from storage under
Permit'10478. This proposed accounting term does not alter the release and bypass requirements for the
lower Mokelumne River and is consistent with EBMUD's existing operations and therefore should prevent
injury to downstream legal water users and instream beneficial uses.

The proposed accounting term reads as follows:

ln order for any water divefted at Pardee Reseruoir into the Mokelumne Aqueducts in excess ofthe
310 cubic feet per second authorized under License 11109 (Application 4228) to be accounted for as
withdrawal from storage under Permit 10478 (Application 13156), there must be an equivalent
coffesponding net depletion (drawdown in storage level) from the combined storage of Pardee and
Camanche Reseryoirs during the same diversion peiod. This net depletion calculation shall exclude
ff,e loss fo surface evaporation.

(0070900)

Approval of this term recognizes that accessing water in Camanche Reservoir would require construction
of additional diversion facilities that are, at this point, unnecessary for provision of water supplies to
EBMUD'S service area and would increase EBMUD'S energy consumption and thus release of
greenhouse gasses to pump water uphill from Camanche Reservoir to the Mokelmne Aqueducts. Also,
the 1998 JSA requires EBMUD to use its best efforts to maintain reservoir thermal stratification under
certain conditions, and approval of this term allows the integrated operation of Pardee and Camanche
Reservoirs to better manage reservoir temperatures. The close proximity of Pardee and Camanche
Reservoirs further supports joant accounting for the reservoirs under this permit.

The amended permit will also include a new mandatory permit term requiring that EBMUD develop a
compliance plan to comply with terms and conditions of the permit. As part of the compliance plan,
EBMUD is developing a monitoring and reporting program to describe compliance with the proposed
accounting term.

To address protest issues related to the proposed accounting term and to further clarify beneficial use
under the permit, EBMUD also agreed to add the following new term to the amended permit:

EBMUD'S releases downstream of Camanche Reseruoir to meet required instream flows or pior
ights shall not be repofted by EBMUD as consumptive beneficial use under this water ight.

(0160400)

Application 13156
Page 14 of 36



Application 13156
Page 15 of 36

Permit 10478

This term does not constitute a substantive change to the permit, as it simply restates existing law.
However, there is no harm in including the term if EBMUD and the protestants agree that it will resolve a
concern.

With the proposed permit terms above, EBMUD will continue to meet its water supply needs as well as its
various state and federal environmental objectives and operational requirements, including, but not
limited to fishery flows, temperature management, flood control, and downstream water rights.

Further, the proposed accounting term will clarify EBMUD's existing operations under its water rights and
does not expand EBMUD'S existing rights to divert from the Mokelumne River.

The State Water Board finds that the inclusion of the terms above regarding EBMUD'S accounting for
diversions under Permit 10478 will not result in injury of any legal user of the water involved or initiate a
new right, and will be in the public interest and not unreasonably harm fish, wildlife and other instream
beneflcial uses.

5.2.1.4 Approval of the Change Petitions

For all of the reasons set forth above, the State Water Board has determined that good cause for such
changes, including the change to the place of use, additional purposes of use, and the permit term
regarding accounting for diversions under Permit 10478, has been shown, and that the petitions do not
constitute the initiation of a new right nor operate to the injury of any other lawful user of water. ln
addition, the petitioned changes to Permit 10478 do not unreasonably harm fish, wildlife and other
instream beneficial uses, and the State Water Board has determined that the changes are in the public
interesl

5.2.2 Updating Permit Terms

5.2.2.1 Permit Te,m Changes Requested by EBMUD

EBMUD requested to modify and/or eliminate several terms in Permit 10478, as follows:

a) Remove existing Permit Term 8 regarding the provision for flood control which was met in 1962
Permit Term I reads as follows:

Construction of Camanche Dam and ReseNoir under this permit shall not commence until the
local interests have had an oppodunity to financially pafticipate in the construction of said dam
and rcseNoir for flood control putposes or to securc Federal pafticipation therein; provided that
such pafticipation for flood control putposes shall be detqrmined on or before December 1, 1960

(0000700)

Discussion
As discussed in Section 5.1.1.1 (cX1), EBMUD addressed the flood control issues by entering into a
1962 agreement with USACE, which requires that EBMUD maintain up to 200,000 af of flood control
space to be provided in Camanche and/or Pardee Reservoirs. EBMUD indicated that Camanche
Reservoir was constructed in 1964 such that it had the capacity to provide some of the required flood
control space. Therefore, the State Water Board finds that Permit Term I is no longer necessary and
will be removed from Permit 10478.
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b) Remove existing Permit Term I regarding fishery flows and replace it with the fishery flow conditions
added to Permit '10478 by D-1&1. Permit Term 9 reads as follows;

No diversion shall be made under this permit at the Camanche or Pardee Dam sites until an
agreement has been rcached between the pemittee and the State Depaftment of Fish and Game
with rcspect to flows to be by-passed for fish life; or failing to reach such agreement, until a
fudher order is entered by the Division or ifs successor with respect to said flows.

(0360300)

Discussion
As discussed in Section 5.1 .1.1 (cl(21, EBMUD originally met this condition by entering into an
agreement with CDFW in 1961 , which established minimum fishery flows to be released from
Camanche Reservoir into the lower Mokelumne River. The 1961 agreement flows were subsequently
superseded by the JSA flows in 1998, which were then added to Permit 10478 via the State Water
Board's D-l64l. Eecause the JSA flow schedule has been incorporated into Permit l04TS via
D-1641, the State Water Board finds that Permit Term 9 is no longer necessary and will be removed
from amended Permit 10478.

Duing the months March through October, inclusive, whatever the mean monthly flows released
downstrcam from Pardee Reservoir or Camanche Reseruoir are less than 400 cfs, mean daily
flows shall not be /ess fhan 75 percent of the average monthly rate of flow released past the lower
of said dams, except in event of emergency.

(0000400)

Discussion:
This condition was included in Permit 10478 via D-858 to address concerns raised by WID regarding
future potential decreased weekend releases of water from Camanche Reservoir by EBMUD. To
address WID'S concerns, during the hearing on Application 13156, EBMUD otfered to reduce
fluctuation of releases from Camanche Reservoir and agreed to the conditions as detailed in Permit
Term 10. The condition has been superseded by subsequent agreements between WID and
EBMUD. A permit term referencing the current agreement between WID and EBMUD will be
included in amended Permit 10478. Therefore, the State Water Board finds that Permit Term 10 is no
longer necessary and will be removed from amended Permit '10478 and replaced by a permit term
referencing the current agreement between WID and EBMUD.

d) Remove existing Permit Term 11 regarding minimum bypass flows below previously proposed
Raikoad Flat Dam, since EBMUD determined it will not build the dam. Permit Term 11 reads as
follows:

Pemiftee shall at all times by-pass a minimum of 5.0 cfs or the natural flow of the stream
whenevent ,.s less than 5.0 cfs at Railroad Flat Dam. to maintain fish life.

(0140060)

Discussion
Subsequent to issuance of D-858, EBMUD decided not to construct Railroad Flat Dam and filed a
changed Plan of Development with the State Water Board in 1960 that included the modification to its
plan of development. The State Water Board approved the chang€ in Plan of Development, including
the removal of Railroad Flat Dam, in a July 29, '1960 Order. Therefore, the State Water Board flnds

c) Remove existing Permit Term 10 regarding releases from Camanche Dam for WlD, and replace it
with new permit term that reflects the current agreements between WID and EBMUD. Permit Term
10 reads as follows:
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that as Railroad Flat Dam was eliminated as an authorized facility under Permit 10478 over 50 years
ago, Permit Term 1 1 is not necessary and will be removed from amended Permit 10478.

e) Add a new permit term to reflect the Permit 10478 total use limitation of 140,000 afa imposed by
DWR in 1959 in its release from priority.

Oiscussion:
The total use limitation of 140,000 afa will be included in amended Permit 10478

0 Add new permit terms that incorporate the mitigation measures in the Permit 10478 Time Extension
Project EIR

Discussion:
A permit term will be included in amended Permit 10478 attaching a Mitigation Monitoring and
Reporting Program (MMRP) to the permit which will require EBMUD to implement the necessary EIR
mitigation measures. (See Section 5.3.1)

5.2.2.2 Permit Term Modifications Proposed by the State Water Board

a) The State Water Board proposes to include the following terms in Permit'10478

1) The State Water Board proposes to update Permit 10478 by including the following Standard
Permit Term which allows for normal variations in direct diversions rates for municipal use over a
30-day period and is commonly rncluded as a permit term in water rights that include direct
diversion for municipal use. Further, the DWR 1959 release from priority indicated that diversions
under Application 13'156 shall not exceed the equivalent of an "average flow of 194 cfs", whether
by direct diversion or diversion from storage:

The aquivalent of such continuous flow allowance for any 304ay period may be diveded in a
shorter time provided there is no inteierence with other ights and instream beneficial uses and
provided fufther that all terms or conditions protecting instream beneficial uses are observed

(0000027)

2) The State Water Board proposes to update Permit 10478 by including the following Standard
Permit Term regarding limitations on collecting water to storage relative to evaporation and
seepage as follows:

No water shall be collected to storage outside of the specified season to offset evaporation and
seopage losses or for any other putpose.

(0000005t)

3) The State Water Board proposes to include the following term in Permit 10478 limiting the
capacities of Pardee and Camanche Reservoirs pursuant to the capacity limitations in State
Water Rights Board July 29, 1960 Order granting EBMUD permission to change the Plan of
Development:

The capacities of Pardee and Camanche Reservoirs sha// not exceed 209,950 acre-feet and
4.11, 5(n acre-feet, respectively.

(0000oo5P)
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4) On March 21, 2016, new regulations were approved regarding measurement and reporting
requirements for all water right holders who divert more than ten acre feet of water per year,
therefore, the regulations apply to EBMUD and Permit 1M78. The State Water Board proposes
to update Permit 10478 by adding the following permit term requiring EBMUD to comply with the
measuring and reporting regulations:

No water shall be divefted under this water ight unless ight holder is compliant with the
measuring and monitoing requirements of California Code of Regulations, title 23, sections 937
through 938. lt there is any conflict or inconsistency between conditions in this ight for
measurement, monitoring, and repofting of water use, and these regulations, the more stingent
requircment or requirements shall control in each instance.

(0100699)

5) The State Water Board proposes to update Permit 10478 by adding the following Standard
Permit Term regarding providing updated project maps to the Division:

lf it is determined after permit issuance that the as-buift conditions ot the project are not
correctly rcpresented by the map(s) prepared to accompany this right, the right holder shall, at
their own expense have the subject nap(s) updated or replaced with equivalent as-built
map(s). Said revision(s) or new map(s) sha be prepared by a civil engineer or land surveyor
registered or licensed in the State of California and shall meet the requirements prescribed in
section 715 and sections 717 through 723 of the Calitornia Code of Regulations, title 23. Said
revision(s) or nap(s) shall be furnished upon request of the Deputy Director for Water Rights.

(0000030)

6) The State Water Board proposes to update Permit 10478 by adding Mandatory Permit Terms A
through Q, which are the Division's cunent Mandatory Permit Terms as of the date of this Order
and are included in every new or modified water right issued by the State Water Board.

b) The State Water Board proposes to modify the following term included in Permit 10478 as described
below:

Permit 10478 includes Term 12 which reads as follows

lnsofar as this application relates to the diversion or storage of water from July 1 to December 1

of each year the same is denied.

(0000999)

Because the season of diversion under Permit 10478 is from Decembe l through July 1 , the State
Water Board proposes to modify Term 12 to ensure that the two day overlap of prohibition of
diversion doesn't conflict with the authorized season of diversion.

Term 12 has been modified to read as follows

The direct divercion or collection to storage of water from July 2 to November 30 of each year is
not authoized by this ttght.

(0350900)
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c) The State Water Board proposes to delete the following term included in Permit 10478 as described
below:

By Order dated January 26, 1983, the State Water Board modified EBMUD'S ptace of use to include
the City of Brentwood (Brentwood), and conditioned the approval on the addition ofthe following
Paragraph (Term) 13 to Permit 10478:

Water shall be seved to the place of use added by this order (CW of Brentwood) only after
development and continued implementation of a water conseNation prognm or actions for said
added place of use. Permittee shall require as a condition of any agreement with a water
puNeyor for distibution of water to such added place of use that the water purveyor develop and
implement a water conseNation program or action. A progress repoft on development of the
program shall be submitted to the Board within six months. The program or proposed action shall
be presented to the Board for approval within one year from the date of this order or such fufther
time as may for good cause shown by a owed by the Board.

(0000029)

On January 3, 1984, EBMUD filed a summary of conservation actions that were prepared by
Brentwood in order to comply with Paragraph 13. By letter dated April 18, 1984, the State Water
Board indicated that the conservation actions proposed by Brentwood met the requirements of
Paragraph 13. Subsequent to the State Water Board's approval of Brentwood's conservation actions,
California's urban water suppliers who provide over 3,000 af of water annually or serve more than
3,000 urban connections (which includes Brentwood) were required, pursuant to Water Code section
10620, to prepare a UWMP. UWMPs are required to describe and evaluate sources of supply,
reasonable and practical efficient uses, and reclamation and demand management activities for each
urban water supplier. Consequently, UWMPs include each urban water supplieds conservation
activities. Further, Mandatory Permit Term N, which will be included in amended Permit 10478,
requires urban water suppliers to comply with the Urban Water Management Planning Act. Because
EBMUD previously achieved compliance with Paragraph (Term) 13, and as Brentwood is required to
develop and implement a UWMP with conservation measures, Paragraph (Term) 13 is no longer
necessary and will be removed from amended Permit 10478.

5.3 CEQA and the Public Trust Doctrine

Under CEQA, EBMUD is the lead agency for the preparation of environmental documentation for the
Permit 10478 Time Extension Project. Because the State Water Board's approval of the change petitions
and time extension and subsequent amendment of Permit 10478 would authorize EBMUD to complete its
project and apply water to beneficial use, the State Water Board's approval constitutes an approval of
EBMUD's time extension petition. The State Water Board is a responsible agency for purposes of
considering whether to approve EBMUD'S petltion for an extension of time. The State Water Board
must review and consider the environmental effects of the pro.ject identified in any CEQA document
prepared by EBMUD, and any other relevant information in the record, and reach its own conclusions
on whether and how to approve the project involved. (Cal. Code Regs., tit.14, S 15096, subd. (a).)

As the lead agency, EBMUD complied with CEQA, as summarized below. On September 30, 2013,
EBMUD released the Permit 10478 Time Extension Project DEIR for public review and comment. The
DEIR addressed the potentially significant environmental impacts of the time extension and included
mitigation measures to reduce such impacts to a level of insignificance.

On September 23, 2014, EBMUD certified the Final EIR on the project, adopted findings and a MMRP
and approved implementation of the proJect. EBMUD flled Notices of Determination (NOD) for the project
dated September 23, 2014, with the appropriat€ county clerks as required by CEQA Guidelines 51 5094.



Additionally, the changes in purpose of use consist of permitting actions on a facility that existed prior to
the enactment of CEQA and do not expand the scope of the project, and are therefore categorically
exempt from CEQA under California Code of Regulations, tit. 14, S 15301. Finally, as these changes to
purpose of use do not result in actual changes to the physical structures of or operations of EBMUD'S
facilities, they cannot have a significant effect on the environment, and are not subject to CEQA. (See
Cal. Code Regs., tit. 14, S 15061(bX3).)

The changeE in place of use to include the service area boundaries as determined by LAFCO of Alameda
and Contra Costa Counties were all implemented prior to filing of the petitions for change in place of use,
EBMUD has been serving each of the 16 new annexations since at least 2002, and the development of
the new service areas has been essentially completed. Therefore, the changes in place of use do not
constitute a change from the existing baseline, and are exempt from CEQA.

5.3.'l CEQA Findings

The State Water Board has reviewed and considered the EIR and MMRP in connection with approving
the time extension and change petitions and has considered the environmental effects ofthe Proiect, as
reflected in the ElR.

The EIR identified the following potentially significant impacts of the time extension that fall within the
State Water Board's purview:

. Potentially significant impacts to migration habitat for adult fall-run Chinook salmon and steelhead
o Potentially significant impacts to surface water supply for agricultural use by senior water right

holders
. Potentially cumulative significant impacts on fish resources
. Potentially cumulative signiflcant impacts on surface water supply for agricultural use by senior

water right holders

Wth EBMUD'S compliance with the proposed mitigation measures identified in the EIR and MMRP, the
State Water Board finds that there are no potentially significant and unavoidable impacts resulting from
the Project. As explained in the EIR and detailed in the findings below, all potentially significant impacts
of the Project will be mitigated to less-than-significant levels through implementation of the mitigation
measures identified in the EIR and included in the MMRP.

Potentially Significant lmpact FISH-1: Reduced migration habitat for adult fall-run Chinook salmon
and steelhead.
Low flows along the migration routes of adult Chioook salmon and steelhead can impede or delay their
migration to spawning areas. During the primary fall-run Chinook salmon and steelhead immigration
period (September through February), adequate water depths are required in the lower Mokelumne River
to provide unimpeded passage downstream of Woodbridge Dam. Under Project conditions, flows below
Woodbridge Dam from September through December may impede adult salmonid migration if inadequate

Application 13156 Permit'10478
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ln addition, EBMUD's DEIR for its petition for an extension of time included a discussion of the change
petitions. As concluded in the DEIR, the changes in purpose of use, adding the Mokelumne River Fish
Hatchery to the place of use, and the addition of the term regarding accounting of diveIsions from Pardee
and Camanche Reservoirs are both statutorily and categorically exempt from CEQA. These changes are
part of an ongoing poect that has existed prior to the effective date of CEQA, and is therefore statutorily
exempt from CEQA analysis. As described in EBMUD'S DEIR, the proposed changes to the permit, other
than the changes in place of use, fall within the operations and use of the project since prior to 1970, and
do not constitute changes that would result in new environmental effects. (CEQA Guidelines S '15261.)



Application 1 3'156
Page 21 of 36

Permit'10478

water depths occur. This impact would be significant if it precludes passage of upstream migrating adult
fall-run Chinook salmon and steelhead.

Findlno: The State Water Board finds that changes or alterations pursuant to Mitigation Measure FISH-1,
have been required in, or incorporated into, the Project th€t will avoid or substantially lessen the
significant environmental effect as identified in the ElR.

Facts in Support of Findlnqs: To successful ly navigate to their natal streams, adult Chinook salmon and
steelhead require sufficient flo\w to provide adequate water depth in stream channels to overcome flow-
related barriers. As discussed in lmpact FISH-1 in the DEIR, flows that result in water depths of at least
0.8 foot typically provide adequate adult salmonid passage. The State Water Board recommendation for
northern California coastal streams is at least 0.7 foot of water depth for steelhead and 0.9 foot of water
depth for Chinook salmon. EBMUD measurements of flow below Woodbridge Dam and upstream
salmonid passage at Woodbridge Dam indicate that 95 percent of adult salmonid passage occurs at flows
exceeding 100 cfs. Mitigation measure FISH-1 would reduce impacts to less-than-significant levels
through the combined approach of potentially increasing water for flows during below normal and dry
years, and river survey/streambed modiflcations in critically dry years. Relying on the streambed
approach exclusively would not address the causative factor leading to the impact (flows below 100 cfs)
and therefore would not mitigate impacts to a less-than-significant level. Through this combined
approach, the robustness and viability of the population is maintained by ensuring adequate flows
(100 cfs or above) in all the years the project has an impact except critically dry years. During critically
dry years, when water is scarcer, fish passage would be ensured through the use of stream survey and
streambed improvements, as described in Mitigation Measure FISH-1.

This order adopts Mitigation Measure FISH-1 and incorporates it as a condition of EBMUD'S water right
permit. The measure wlll be implemented as set forth in the MMRP. This measure will commit EBMUD
to the following actions that will ensure that adequate flows remain in the Mokelumne River to maintain
adequate water depths for salmon passage.

Mitigation ,teasure FISH-I: ff expected flows below Woodbidge Dam impalr adult salmonid
migration from September through February, one ot the following measures will be implemented
depending on EBMUD reservoir carryaver storuge conditions and water y@ar runoff.

1. EBMUD will release trom Camanche Dam up to a total of 2,000 af of additional water above
required releases during the September through February peiod in Below Normal and Dry water
years to facilitate adult salmonid fish passage below Woodbidge Dam.

2. Duing Citica y Dry water years, EBMUD will survey the reach below Woodbidge Dam prior to
spawning season to identity any significant blockages or obstructions to instream passage_
Adequate water depths of sufricient width are necessary to promote passage of adult salmonids
at citical passage sites. At /easf 25 percent of the entire width of a potential passage impediment
will be reconfigured to provide at least 0.9 foot in water depth. lf a blockage is identifred EBMUD
will work with the appropiate entity including but not limited CDFW to remove or reduce the
impediment, to ensure that there is a depth of at least 0.9 foot to facilitate adult salmonid fish
passage. ff EBMUD is not able to complete removal or reduction of the fish passage
impediments in an expedient manner, EBMUD may propose an alternative compliance plan to
meet the passage citeia. The alternative compliance plan must be approved by the Deputy
Director for Water Rights.

The magnitude, frequency, and duration of the additional flows set forth in number (1) above, are to be
determined by the JSA Partnership Steering Committee based on Camanche cold water storage, and
water temperatures below Woodbridge Dam. lnstream passage improvements are to be determined by
the JSA Partnership Steering Committee based on EBMUD assessment of potential passage



Application 1 3156
Page 22 of 36

Permit 1M78

impediments from Woodbridge Dam downstream to tidal influence during July or August of cunent (April
through September) or anticipated (October through March) Critically Dry water years.

Potentially Significant Cumulative lmpacts to Fish Resources: With implementation of mitigation
measure FISH-1, as specified in the ElR, the Project would not contribute considerably to cumulative
impacts on fish resources.

Findinq: The State Water Board finds that changes or alterations pursuant to Mitigation Measure FISH-1
have been required in, or incorporated into, the ProJect that will avoid or substantially lessen the
significant environmental effect as identified in the ElR.

Facts ln suooort of Findinqs: The project could contribute to cumulative impacts on migration of fall-run
Chinook salmon and steelhead in the lower Mokelumne River due to potential fish passage impediments.
However, Mitigation Measure FISH-1 is incorporated into EBMUD'S water right permit, and will be
implemented as set forth in the MMRP. lts provisions are described above. lmplementation of this
mitigation measure will reduce the Project's contribution to cumulative impacts on fish resources by
ensuring adequate flows will be released to provide sufficient water depth in the Mokelumne River, and by
ensuring removal of fish passage impediments in critically dry years to allow flsh passage without
significant impediment. For these reasons, cumulative impacts to fish resources would be mitigated to
less-than-significant levels.

Potentially Significant lmpact AG-1: Potential reduction of surface water supply for agricultural
use by senior water rights holders.

lmpact AG-1" from the DEIR, considers Jackson Valley lrrigation District (JVID) water rights on the
Mokelumne River that are senior to EBMUD's water right Permit 10478. JVID diverts water from Pardee
Reservoir at the Jackson Creek Spillway Facility, to supply water for domestic and irrigation uses to
customers in portions of Amador County. Compared to baseline conditions, water-surface elevations at
Pardee Reservoir under the Project would potentially drop below 550 feet for 13 additional months-
between the months of April through October--out of the 8g-year hydrologic record, as simulated using
EBMUD'S Simulation Model or EBMUDSIM'". These simulated drops conespond to model years 1961
(July through Octobeo, 1976 (April), 1988 (May through August), 1989 (August), and 1990 (July through
September) conditions. When the elevation of Pardee Reservoir is below 550 feet, releases are not
physically possible. However, implementation of mitigation measure AG-1 would ensure that impacts to
JVID are mitigated to less-than-significant levels.

Findinq: The State Water Board finds that changes or alterations pursuant to Mitigation Measure AG-1,
have been required in, or incorporated into, the Prqect that will avoid or substantially lessen the
significant environmental effect as identifled in the ElR.

Facts in Support of Findinqs. When the water-surface elevation at Pardee Reservoir falls below 550 feet,
even though the supply itself is not impacted because of its seniority, releases cannot physically be made
for JVID through its release valve. To ensure that JVID is not impacted by those circumstances,
mitigation measure AG-1 would require EBMUD to work with JVID on installation of a submersible pump
in Pardee Reservoir that would allow JVID to divert water into its diversion facility and pipeline. This
would ensure that water is available to JVID under its water right priority to the same extent as under
baseline conditions. Pursuant to an existing 1999 agreement, JVID and EBMUD have agreed to work
together to enable JVID to divert its water right entitlement at EBMUD'S Jackson Creek Spillway at
Pardee Reservoir. This conkactual arrangement has worked well for several years, and EBMUD expects
that cooperation between it and JVID to ensure the availability of water under JVID's senior right will
continue in the future.

'5 DEIR, Sedion 3 4.3 3, tmpact Assessmentt EBMUDSIM models the Mokelumne River system, the Mokelumne Aqueducls, and EBMUD's terminal reservoirs
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Mitigation Measure AG-1 is hereby adopted by the State Water Board, and incorporated into EBMUD'S
water rights, and will be implemented as set forth in the MMRP. This measure commits EBMUD to the
following action that will avoid the significant effect by enabling releases to be made.

Mitigation Measure AG-1: Work with JVID to help JVID divert water under lts water right.

Duing periods when the water-suiace elevation of Pardee ReseNoi is below 550 feet and water is
available to JVID under its water ight piority, consistent with its 1999 Agreement with JVID, EBMUD
will provide access to JVID to a ow them to install, opente, maintain, and remove their (JVID) floating
pump platform.

Potentially Significant Cumulative lmpacts to Agricultural Resources: With implementation of
Mitigation Measure AG-1, as specified in the ElR, the project would not contribute to cumulative impacts
to agricultural resources.

Findino: The State Water Board hereby finds that changes or alterations pursuant to Mitigation Measure
AG-1 have been required in, or incorporated into, the Project that will avoid or substantially lessen the
significant environmental effect as identified in the ElR.

Facts ln Suoport of Findino: The Project could contribute to cumulatively significant impacts on surface
water supply for agricultural use by senior water right holders. lf JVID were to continue to divert the full
3,850 af of its senior water right at Pardee Reservoir through year 2040, there could be intermittent
limitations as a result of low water surface elevations at Pardee Reservoir under cumulative conditions.
Mitigation Measure AG-1 is hereby adopted and will be implemented as set forth in the MMRP. lts
provisions are described above. This measure will reduce the Project's contribution to rmpacts, such that
it as no longer cumulatively considerable, by ensuring that JVID has access to water during periods when
the water surface elevation in Pardee Reservoir is low.

Based In the foregoing, the State Water Board finds that with implementation of the Mitigation Measures
identified above, the Project would not cause any significant environmental impacts. The State Water
Board hereby approves, adopts, and imposes the Mitigation Monitoring and Reporting Program attached
hereto as Attachment 1 to Permit 10478 and incorporated herein by reference.

5.3.2 Public Trust Doctrine

Regardless of any obligation EBMUD or the State Water Board may have under CEQA, the State Water
Board has an independent obligation to consider the effect of the proposed project on public trust
resources and to protect those resources where feaslble. (National Audubon Society v. Superior Court
(1983) 33 Cal. 3d 4'19 [189 Cal. Rptr. 346].)

As discussed in Sectron 5.1 .1 .1 (cX2) of this Order, EBMUD, USFWS and CDFW entered into a JSA in
1998. The JSA includes flow and non-flow measures to protect and enhance the anadromous fishery
resources of the lower Mokelumne River," and required EBMUD, USFWS, and CDFW to develop a
Water Quality and Resource Management Program (WQRMP) for approval by FERC for EBMUD's Lower
Mokelumne River Project No. 2916. ln 1998, FERC approved the JSA and amended EBMUD'S FERC
license to require the JSA flow releases. FERC also approved the WQRMP that was developed pursuant
to the JSA. The State Water Board included the JSA flows in D-1641 and amended Permit 10478 to
include the JSA flow releases and other JSA requirements related to ramping rates and maintaining the
reservoir hypolimnion in order to benefit downstream fisheries and the Delta. The changes to EBMUD's
permits here maintain these requirements, which form the core protections for public trust resources. As

27 The provisions of the JSA are described in greater detail in EBMUD'S DEIR, at pages 3.2-2'l - 27
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discussed in the ElR, the potential for cumulatively-significant impacts based on passage impediments
from the permit changes are fully addressed, and will not cause an unreasonable impact to public trust
resources.

Based on the information in the ElR, the mitigation measures incorporated herein, and the foregoing,
the State Water Board finds that granting the proposed changes or an extension of time until
December 31, 2040, will not unreasonably impact public trust resources.

6.0 coNcLusroN

The State Water Board finds that there is good cause and it is in the public interest to approve
EBMUD'S petitions for change, and the petition for extension of time is approved until
December 31 , 2040.
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ORDER

NOW, THEREFORE, lT lS ORDERED THAT the State Water Board hereby approves the following
regarding Permit No. 10478: 1) the November 27, 2000 petition for exension of time until
December 31, 2040; 2) the December 10, 2010 petition for change in place of use; 3) the March 2, 2012
petition to add a new term regardrng accounting of diversions from Pardee and Camanche Reservoirs:
4) the December 19, 2012 petition (with May 21, 2015 moditlcation) for changes to place and purpose of
use; and 5) the November 7, 2013 request by EBMUD to modify some existing permit terms. The
Deputy Director for Water Rights shall issue an amended Permit No.10478 pursuant to the following
conditions:

2. Permit Term 1 shall be replaced by the following term:

The water appropriated shall be limited to the quantity which can be beneficially used and shall not
exceed 194 cubic feet per second by direct diversion and 353,000 acre-feet per year by collection
to storage to be collected from December 1 of each year to July 1 of the succeeding year. The total
amount of water to be placed to beneficial use (direct diversion plus withdrawal from storage) shall
not exceed 140,000 acre-feet por year.

(00000sE)

3. The following Term shall be added to Permit 10478

The equivalent of such continuous flow allowance for any 30{ay period may be diverted in a shorter
time provided there is no interference with other rights and instream beneficial uses and provided
further that all terms or conditions protecting instream beneficial uses are observed.

(0000027)

3. Purpose of use 4. Place of use

Location Township Range Base and Meridian

Fish & Wildlife
Preservation and

Enhancement

Pardee Reservoir 4N-5N 10E MD

Camanche Reservoir 4N-5N MD

Within the S% of Section 6, T4N, RgE, MDB&M

Recreation
4N-5N 10E MD

Camanche Reservoir 4N-5N 9E-10E MD

Municipal and
lndustrial

Within East Bay Municipal Utility District's (EBMUD) service area comprising the cities
of Alam€da, Albany, Berkeley, El Cerrito, Emeryville, Hercules, Oakland, Piedmont,
Pinole, Richmond, San Leandro, San Pablo, Walnut Creek, and the City of Brentwood
and unincorporated areas in Alameda and Contra Costa Counties; adjacent
incorporated and unincorporated areas located outside the District's boundaries but
within EBMUD's probable ultimate service boundary; and military installations of the
United States, adjacent to the District or to its facilities, where service is required for
national security; and generally located within f 1 ,2, and 33 and T1 and 2N, Rl , 2, 3,
4, and 5W, and R1, 2, and 3E, MDB&M, as shown on EBMUD's Map 1932-R dated
December 6, 2010, filed with the State Water Board.

1 . The purpose of use and the place of use shall be updated and modified in Terms 3 and 4 to be
included in Permit 10478 as follows:

9E-10E

Mokelumne River Fish
Hatchery

Pardee Reservoir
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No water shall be collected to storage outside of the specifled season to ofbet evaporation and
seepage losses or for any other purpose.

(000000s1)

5. The following Term shall be added to Permit 10478

The capacities of Pardee and Camanche Reservoirs shall not exceed 209,950 acre-feet and
/l;}1,500 acre-feet, respectively.

(0000005P)

6. Permit Term '12 shall be modified in Permit 10478 to read as follows

The direct diversion or collection to storage of water from July 2 to November 30 of each year is not
authorized by this right.

(0350900)

Construction work and complete application of the water to the authorized use shall be prosecuted
with reasonable diligence and completed by December 31, 2040.

(0000009)

Water solely used for recreation or fish and wildlife preservation and enhancement at Pardee and
Camanche Reservoirs and the Mokelumne River Fish Hatchery shall not be repoded by EBMUD as
consumptive b€neficial use under this water right.

(0s80900)

9. The following Term shall be added to Permit 10478

ln order for any water diverted at Pardee Reservoir into the Mokelumne Aqueducts in excess of the
310 cubic feet per second authorized under License 1 1 '109 (Application 4228) lo be accounted for as
withdrawal ftom storage under Permit 10478 (Application 13156), there must be an equivalent
corresponding net depletion (drawdown in storage level) from the combined storage of Pardee and
Camanche Reservoirs during the same diversion period. This net depletion calculation shall exclude
the loss to surface evaporation.

(0070900)

10. The following Term shall be added to Permit l0478
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4. The following Term shall be added to Permit 10478:

7. Permit Terms 3, 4, and 5 shall be replaced by the following term:

8. The following Term shall be added to Permit 10478:

EBMUD's releases downstream of Camanche Reservoir to meet required instream flows or prior
rights shall not be reported by EBMUD as consumptive beneficial use under this right.

(0160400)



Application 1 3156
Page 27 of 36

Permit 10478

1 1 . The following Term shall be added to Permit 10478

No water shall be diverted under this water right unless right holder is compliant with the measuring
and monitoring requirements of California Code of Regulations, title 23, sections 931 through 938. lf
there is any conflict or inconsistency between conditions in this right for measurement, monitoring,
and reporting ofwater use, and these regulations, the more stringent requirement or requirements
shall control in each instance.

(01 00699 )

12. The following Term shall be added to Permit 10478

lf it is determined after permit issuance that the as-built conditions of the project are not correctly
represented by the map(s) prepared to accompany this right, right holder shall, at its own expense,
have the subject map(s) updated or replaced with equivalent as-built map(s). Said revision(s) or new
map(s) shall be prepared by a civil engineer or land surveyor registered or licensed in the State of
California and shall meet the requirements prescribed in section 715 and sections 717 through 723 of
the California Code of Regulations, title 23. Said revision(s) or map(s) shall be furnished upon
request of the Deputy Director for Water Rights.

(0000030)

13. Permit Term 8 shall be deleted

15. Permit Term 1 1 shall be deleted

Right holder shall release water from Camanche Reservoir to the lower Mokelumne River in
accordance with the 1965 Agreement and 1983, 2003 and 2009 Supplementary Agreements betr een
right holder and Woodbridge lrrigation District (WlD), on file with the State Water Board, or as said
agreements may hereaffer be amended by mutual consent of the parties thereto. The right holder
shall advise the Deputy Director for Water Rights if the parties make subsequent amendments to the
agreement that would change the releases from Camanche Reservoir. The Deputy Director for
Water Rlghts shall have the authority to disapprove such changes if inconsistent with water right law
or State Water Board authority. Said agreements currently provide as follows in regard to flows:

a. Right holder shall release up to 60,000 acre-feet of water from Camanche Reservoir and/or
Pardee Reservoir from March 1 to October 31 for irrigation use by WID on a net area of not more
than 19,370.3 acres within WID's boundaries, that said quantity is subject to a reduction of not to
exceed 35 percent in specified dry years, and that said quantity of water is defined as constituting
the'Permanent Regulated Base Supply'of WlD (Regulated Base Supply). Said releases shall
be in accordance with a schedule agreed upon between right holder and WlD. An exception in
paragraph 13(g) of the 1965 Agreement provides that WlD may request the release of a portion
of its Regulated Base Supply during the winter months, which are charged on the quantities of
water the District is entitled to receive in the fiollowing irrigation season.

14. Permit Term I shall be deleted.

16. Permit Term 10 shaH be deleted and replaced by the following term:



Permit 10478

b. The 2009 Supplementary Agreement provides that by September 30!h of the then-cunent year,
WID may in writing request right holder to release up to 1,000 acre-feet of Woodbridge's pre-1914
water right portion of its Regulated Base Supply water from Camanche Dam over the period from
October 15 of one year through the end of February of the following year for purposes of
providing water to Lodi pursuant to the agreements between WID and Lodi. Such releases when
requested by WID and actually made thereafter shall be deducted from the quantity of Regulated
Base Supply water which WD is entitled to receive and divert under its agreements with right
holder for the following irrigation season. Once started, such non-irrigation season releases shall
be at a uniform rate and shall cease if releases for flood control purposes are required by the U.S.
Army Corps of Engineers. The Parties may meet and confer in a timely manner to determine an
actual non-irrigation season release schedule if a Party wishes to modify the uniform release.
Requests to modify the uniform release schedule shall not exceed one per month during the non-
irrigation season.

(0160300)

17. The following Term shall be added to Permlt'10478

Right holder shall provide the 'Release ftom Camanche Dam" into the Mokelumne River in
accordance with the flow schedules set forth in State Water Board Decision 1641 and the 1998 Joint
Settlement Agreement right holder entered into with California Department of Fish and Wildlife
(CDFV9 and U.S. Fish and Wildlife Service (USFWS). The water year types are defined below:

NORMAL AND ABOVE NORMAL YEARS

Mokelumne River lllinimum Flow Schedule (1)

FALL RUN CHINOOK
SALilION

LIFE STAGE

PERIOD NOTE' DAYS RELEASE FROII'
cAirANcHE DAX| (CFS)

Adult lmmiqration 10/1- 10/15 (2\ 15 325
Spawn/lncubatron 10/16-10/31

11/1-1 1/30
12t1-12t31

(21

(3)
(3)

16
30
31

325
325

lncubation/Alevin 1t1-1t31
2t1-2t28 J

31

28
325
325

Fry Rearing (3)
(4),(s)
(4),(5)

31

15
15

325
325

Fry Rearing/Juvenile Rearing
Outmigration

5t1-5t31
6/1{/30

(5)
(s)

31

30
325
325

Oversummer 7 t1-9t30 92 100
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3t'l-3t3'l
4114t15
4t164t30
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Notes'
(1) Oue to changes in water conditions or to optamize fishery conditions, right holder may modify Flow Standards upon
written concurrence ofCDFW and USFWS, provided the totalquantity of water released for fishery purposes in Normal
and Above Normal year types is not less than the quantity provided by this flow schedule.

(2) During Odober, right holder will maintain minimum nott s of 325 ch below Camanche Dam and 100 cfs below
WD's dam in Normal and Above Normalyear types.

(3) Ouring the period when WO's dam boads are pulled out and Lodi Lake is empty (approximately November 1 through
March 31), right holder shall make minimum releases of325 cts from Camanch€ Dam in Normaland Above year types.
This release from Camanche Dam is expecled to provide at least '100 cb below WD's dam during this period. Ho,.t/ever,
right holder shall not be obligated to increase releas€s above 325 cfs during this period in Normal and Above Normal year
types.

(4) Ouring April, right holderwill maintain minimum f,ows of 325 crs below Camanche Dam and 150 cfs below WlDs
dam in Normal and Above Nomal year types

(5) For the months of April, May, and June during Nomal and Above Normal yea. types, additional relesse of up to
200 cfs is required depending on combined Pard€e and Camanche storage levels relative to the maximum allorable for
the end of the prior month as follows:

Less than 10 thousand af (TAF) below maximum allowable storage (BMAS), additional relesse is 200 c-b for subsequent
month-

l0 TAF <= BUAS < 20 TAF, additional release is '150 cb tor subsequent month.
20 TAF <= BMAS < 30 TAF, additional release i6 100 cIs ior subsequent month.

30 TAF <= BI\iAS < 40 TAF, additonal release b 50 cG for subs€quent month.

BELOW NORMAL YEAR
Mokelumne River Minimum Flow Schedule (1)

FALL RUN CHINOOK
SALMON

LIFE STAGE

PERIOD DAYS RELEASE FROT
CAMANCHE DAlrl (CFS)

Adult lmmiqration 10t1-10t15 (2) 15 250
Spawn/lncubation '10/16-10/31

11t1-11t30
1211-12131

2
3
3

'16

30
3'r

250
250
250

lncubetion/Alevin 1t1-1131
211-2128

31

28
250
250

311-3131
4114t15
4t164t30

(3)
(4),(5)
(4),(5)

3'1
'15

250
250
250

Fry Rearing/Juvenile Rearing
Outmigration

511-5t3',1

6/1-6/30
31

30
250
250

Oversummer 7t1-9t30 a) 100

NOTE'

Fry Rearing

(5)
(s)
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Notes^

(1) Due to changes in water conditions or to optimize fishery conditions, right holder may modify Flow Standards
upon written concurrence of COFW and USFWS, provided the totalquantity of water released for fishery purposes
in Below No.mal year types is not less than the quantity provided by this flow schedub.

(2) Ouring October, right holder will maintain minimum tlows of250 cE below Camanche Dam and 100 cts below
vvlD's dam in Below Normalyear types.

(3) Ouring the period when WD's dam boards a.e pulled out and Lodi Lake is empty (approximately November'1 through
March 31), right holdershallmake minimum releases of 250 crs from Camancte Dam in Below Normal year types. This
release ftom Camanche Dam b expec{ed to provide at least ,l00 cfs below WID'S dam during this period. Holvever, righl
holder shail not be obligated to increase releases above 250 cfs during this period in Below Nomal year types.

(4) Dudng April, dght holder will maintain minimum ffows of250 crs below Camanche Dam and 150 cfu below WID'S
dam in Below Nomal year types.

(5) For the months ofApril, May, and June in Below Normal year types, additional release ol up to 200 cts is required
depending on combined Pardee and Camanche storage levels relative to the maximum allowable for the end ofthe
prior month as followsi

Less than 10 TAF below maximum allowable storage (BMAS), additional release is 200 crs for subsequent month.

10 TAF <= BMAS < 20 TAF, additional release is 150 cfs for subsequent month.

20 TAF <= BMAS < 30 TAF, additional release is 100 c'fs for subsequent month.

30 TAF <= BMAS < 40 TAF, additional release is 50 c,fs lor subsequent month.

DRY YEAR
Mokelumne River minimum Flow Schedule (1)

FALL RUN CHINOOK
SALMON

LIFE STAGE

PERIOD NOTE' DAYS RELEASE FROi'I
cAitANcHE DAM (CFS)

Adult lmmiqration 10t1-10t15 (2\ ,t6 220

Spawn/lncubation (2)
(3)
(3)

16
30
3l

220
220
220

lncubation/Alevin 1t1-1131
2t1-2t28

31 220
220

Fry Rearing 3

4
4

)

)

)

3'r

15
15

220
220
220

Fry Rearing/Juvenile Rearing
Outmigration

5t1-5t31
6/1€/30 (5)

.i,!

30
220
100

Oversummer 7 t't -9t30 oa 100

'10/16-10/31

11t1-11t30
12t1-12t31

(3)
(3)

3t1-3t31
4t14t15
4t164t30
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Notes'
(1) Oue to changes in water conditions or to optimize fshery conditions, right holder may modify Flow Standards
upon wdtten concurenc€ oI COFW and USFWS, provided the total quantity ofwater released for fishery purposes in
Dry year types is not less than the quantity provided by this flow schedule.

(2) Dunng Oc{ob€r, right holder will maintain minimum flows of 220 cfs below Camanche Dam and 80 cfs below
WD's dam in Dry year types.

(3) During the period when WID dam boards are pulled out and Lodi Lake is empty (approximately November I
through March 3'l), right holder shall make minimum releases of 220 cE from Camanche Dam in Dry year types.
This release {rom Camanche Dam is expecled to provide at least 80 ch b€low WlD's dam during this period.
However, right holder shall not be obligated to increase releases above 220 cfs during this period in Dry year types

(4) Ouring April, right holder will maintain minimum flows of 220 crs below Camanche Dam and 150 cfs below
WD's dam in Dry year types.

(5) During June, outmigrating smolts will be trapped, tagged, and lranspo(ed around the Delta in Dry year types with
approval of the Padnership Steering Committee qeated under the 1998 Joint Settlement Agreement-

CRITICALLY DRY YEAR
Mokelumne River Minimum Flow Schedule (1)

Notes*
(1) Du€ to chang$ in water conditions or to optimize fishery conditions, right holder may modify Flow Standards
upon written concurrence of CDFW and USFWS, provided the total quantity of water released for fishery purposes
in Cdtically Dry year types is not less than the quantity provided by this flow schedule.

(2) Ouring October, right holder will maintain minimum flows of 130 cfs below Camanche Dam and will maintain
minimum flows of 15 cls rrom Oc1. 1-15 and 75 c'fs from Ocl. 16-31 below wlo's dam in Critically Dry year types.

LIFE STAGE

PERIOD NOTE- DAYS RELEASE FROM
cAtuANcHE DAi,t (CFS)

Adult lmmiqration 10t1-'tot15 (2) 100
Spawn/lncubation 10/16-10/31

11t1-11t30
12t1-12t31

to
30
31

130
130
130

lncubation/Alevin 1t1-1131
2t1-2t28

(3)
(3)

JI
28

130
'130

Fry Rearing 3t1-3131
4t14t15
4t164t30

130
130
't 30

Fry Rearing/Juvenile Rearing
Outmigration

5/1-5/31
6/1€/30

( 5

5(

100
100

Oversummer 711-9t30 92 100

Application 13156
Page 31 of 36

FALL RUN CHINOOK
SALMON

(2)
(3)
(3)

(3)
(4)
(4)

31

15
15

31

30
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(3) During the penod when WID'S dam boards are pulled out and Lodi Lake is empty (approximately Nov. 1 through
March 31), right holder shall make minimum releases of 130 cfs from Camanche Dam in Critically Dry year types. This
release from Camanche Oam is expecled to provide at least 75 ds below WID'S dam during this period. However,
right holder shall not be obligated to increase releases above 130 cfs during this period in C.itically Ory year types.

(4) Ouring Apnl, right holder will maintaih minimum f,ows of 130 c'fs below Camanche Dam and 75 c'fs below WD's dam
in Critically Dry year types.

(5) Ouring May and June, outrigrating smolts will be trapped, tagged, and transported around the Delta in
Critically Dry year types with approval of the Partnership Steering Committee created under the 1998 Joint
Setdement Aoreernsnt.

(0140400)
18. The following Term shall be added to Permit 10478

Right holder may reschedule or modify the specified flow releases required in the tables above, but
the total quantity of water released in any year shall not be less than the quantity of water that would
have been provided pursuant to the flow schedule specified in the tables above for the water year
type in which the rescheduling or modification occurs. Thirty days prior to rescheduling or modifying
the specified flow releases, right holder shall submit to the Executive Director of the State Water
Board an operations plan acceptable to the Executive Director of the State Water Board that specifies
the release schedule for that year.

Right holder shall also submit a written concurrence to both the proposed modification of flow
releases and operations plan signed by a representative of the CDFW and USFWS.

(0140400)

(a) Make river flow changes gradually. During the October 16 through March 31 spawning and
incubation period, flows shall not decrease by more than 50 cfs per day. During other periods, flows
shall not decrease by more than 100 cfs per day. This requirement does not apply during emergency
conditions or when flood control releases are being made.

(b) Use its best efforts to maintain a minimum of 28 TAF of hypolymnetic volume in Camanche
Reservoir through October whenever Pardee Reservoir volume exceeds 100 TAF.

(c) Take action to maintain dissolved orygen and to reduce hydrogen sulfide levels in the Camanche
Reservoir hypolimnion during the period from May through October by using its Hypolimnetic
Oxygenation System (HOS).

(0140400)
20. The following Term shall be added to Permit 10478:

Right holder shall implement the Mitigation Measures FISH-1 and AG-1 as required in the Mitigation
and Monitoring Program which is attached hereto as Attachment 1 to this right.

(0140500)

19. The following Term shall be added to Permit 10478:

For the protection of fish, right holder shall:
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21 . The following Mandatory Terms shall be added to Permit 10478

A. Right holder is on notice that: (1) failure to timely commence or complete construction work or
beneficial use of water with due diligence, (2) cessation or partial cessation of beneficial use of
water, or (3) failure to observe any of the terms or conditions of this right, may be cause for the
State Water Board to consider revocation (including partial revocation) of this right. (Cal. Code
Regs., tit. 23, S 850.)

(0000016)

B. Right holder as on notice that when the State Water Board determines that any person is violating,
or threatening to violate, any term or condition of a right, the State Water Board may issue an
order to that person to cease and desist from that violation. (Wat. Code, S 1831.)

(0000017)

C. Right holder is not authorized to make any modifications to the location of diversion facilities,
place of use or purposes of use, or make other changes to the project that do not conform with
the terms and conditions of this right, prior to submitting a change petition and obtaining approval
of the State Water Board.

(0000018)

D. Once the time to develop beneficial use of water ends under this permit, right holder is not
authorized to increase diversions beyond the maximum annual amount diverted or used during
the authorized development schedule prior to submitting a time extension petition and obtaining
approval of the State Water Board.

(0000019)

E. The amount of waterfor consideration when issuing a license shall be limited to only the amount
of water diverted and applied to beneficial use in compliance with the terms and conditions of this
right, as determined by the State Water Board. (Wat. Code, S 1610.)

(0000006)

F. Right holder shall maintaln records of the amount of water diverted and used under this right to
enable the State Water Board to determine the amount of water that has been applied to
beneficial use.

(0000015)

G. Right holder shall promptly submit any reports, data, or other information that may reasonably be
required by the State Water Board, including but not limited to documentation of water diversion
and use under this right and documentation of compliance with the terms and conditions of this
right.

(0000010)

H. No water shall be diverted under this right unless right holder is operating in accordance with a
compliance plan, satisfactory to the Deputy Director for Water Rights. Said compliance plan shall
specify how right holder will comply with the terms and conditions of this right. Right holder shall
comply with all reporting requirements in accordance with the schedule contained in the
compliance plan.

(0000070)
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l. Right holder shall grant, or secure authorization through right holdefs raght of access to property
owned by another party, the staff of the State Water Board, and any other authorized
representatives of the State Water Board the following:

1. Entry upon property where water is being dive(ed, stored or used under a right issued by
the State Water Board or where monitoring, samples and/or records must be collected
under the conditions of this right;

2. Access to copy any records at reasonable times that are kept under the terms and
conditions of a right or other order issued by State Water Board;

3. Access to inspect at reasonable times any project covered by a right issued by the State
Water Board, equipment (including monitoring and control equipment), practices, or
operations regulated by or required under this right; and,

4. Access to photograph, sample, measure, and monitor at reasonable times for the purpose
of ensuring compliance with a right or other order issued by State Water Board, or as
otherwise authorized by the Water Code.

(000001 1)

J. This right shall not be construed as conferring right of access to any lands or facilities not owned
by right holder.

(0000022)

K. All rights are issued sub.iect to available flows. lnasmuch as the source contains treated
wastewater, imported water from another stream system, or return flow from other projects, there
is no guarantee that such supply will continue.

(0000025)

L. This right does not authorize diversion of water dedicated by other right holders under a senior
right for purposes of preserving or enhancing wetlands, habitat, fish and wildlife resources, or
recreation in, or on, the water. (Wat. Code, S 1707.) The Division of Water Rights maintains
information about these dedications. lt is right holders' responsibility to be aware of any
dedications that may preclude diversion under this right.

(0000212)

M. No water shall be diverted or used under this right, and no construction related to such diversion
shall commence, unless right holder has obtained and is in compliance with all necessary permits
or other approvals required by other agencies. lf an amended right is issued, no new facilities
shall be utilized, nor shall the amount of water diverted or used increase beyond the maximum
amount diverted or used during the previously authorized development schedule, unless right
holder has obtained and is in compliance with all necessary requirements, including but not
limited to the permits and approvals listed in this term.

Within 90 days of the issuance of this right or any subsequent amendment, right holder shall
prepare and submit to the Division of Water Rights a list of or provide information that shows
proof of attempts to solicit information regarding the need for, permits or approvals that may be
required for the project. At a minimum, right holder shall provide a list or other information
pertaining to whether any of the following permits or approvals are required: (1) lake or
streambed alteration agreement with the Department of Fish and Wildlife (Fish & G. Code, S 1600
et seq.); (2) Department of Water Resources, Division of Safety of Dams approval (Wat. Code, $
6002); (3) Regional Water Quality Control Board Waste Discharge Requirements (Wat. Code, S
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13260 et seq.); (4) U.S. Army Corps of Engineers Clean Water Act section 404 permit (33 U.S.C
S 1344); and (5) local grading permits.

Right holder shall, within 30 days of issuance of any permits, approvals or waivers, transmit
copies to the Division of Water Rights.

(0000203)

N. Urban water suppliers must comply with the Urban Water Management Planning Act (Wat. Code,
S 10610 et seq.). An "urban water supplie/'means a supplier, either publicly or privately owned,
providing water for municipal purposes either directly or indirectly to more than 3,000 customers
or supplying more than 3,000 acrejeet of water annually.

Agricultural water users and suppliers must comply with the Agricuttural Water Management
Planning Act (Act) (Water Code, $ 10800 et seq.). Agricultural water users applying for a permit
from the State Water Board are required to develop and implement water conservation plans in
accordance with the Act. An "agricultural water supplier" means a supplier, either publicly or
privately owned, supplying more than 50,000 acre-feet of water annually for agricultural purposes.
An agricultural water supplier includes a supplier or contractor for water, regardless of the basis
of right, which distributes or sells for ultimale resale to customers.

(0000029D)

O. Pursuant to Water Code sections 1 00 and 275 and the common law public trust doctrine, all
rights and privileges under this right, including method of diversion, method of use, and quantity
of water diverted, are subject to the continuing authority of the State Water Board in accordance
with law and in the interest of the public welfare to protect public trust uses and to prevent waste,
unreasonable use, unreasonable method of use, or unreasonable method of diversion of said
water.

The continuing authority of the State Water Board may be exercised by imposing specific
requirements over and above those contained in this right with a view to eliminating waste of
water and to meeting the reasonable water requirements of right holder without unreasonable
draft on the source. Right holder may be required to implement a water conservation plan,
features of which may include but not necessarily be limited to (1) reusing or reclaiming the water
allocated; (2) using water reclaimed by another entity instead of all or part of the water allocated;
(3) restricting diversions so as to eliminate agricultural tail water or to reduce return flow;
(4) suppressing evaporation losses from water surfaces; (5) controlling phreatophytic growth; and
(6) installing, maintaining, and operating efficient water measuring devices to assure compliance
with the quantity limitations of this right and to determine accurately water use as against
reasonable water requirements for the authorized project. No action will be taken pursuant to this
paragEph unless the State Water Board determines, after notice to affected parties and
opportunity for hearing, that such speciflc requirements are physically and financially feasible and
are appropriate to the particular situation.

The continuing authority of the State Water Board also may be exercised by tmposing further
limitations on the diversion and use of water by right holder in order to protect public trust uses.
No action will be taken pursuant to this paragraph unless the State Water Board determines, after
notice to affected parties and opportunity for hearing, that such action is consistent with California
Constitution, article X, section 2; is consistent with the public interest; and is necessary to
preserve or restore the uses protected by the public trust.

(0000012)
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P. The quantity of water diverted under this right is subject to modification by the State Water Board
if, after notice to right holder and an opportunity for hearing, the State Water Board finds that such
modification is necessary to meet water quality objectives in water quality control plans which
have been or hereafter may be established or modified pursuant to Division 7 of the Water Code.
No action will be taken pursuant to this paragraph unless the State Water Board finds that
('l)adequate waste discharge requirements have been prescribed and are in effect with respect
to all waste discharges which have any substantial effect upon water quality in the area involved,
and (2) the water quality objectives cannot be achieved solely through the control of waste
discharges.

(0000013)

Q. This right does not authorize any act which results in the taking of a candidate, threatened or
endangered species or any act which is now prohibited, or becomes prohibited in the future,
under either the California Endangered Species Act (Fish & G. Code, S 2050 et seq.) or the
federal Endangered SpeciesAct(16 U-S.C. S 1531 etseq.). lf a "take'' will result from any act
authorized under this right, right holder shall obtain any required autho zation for an incidental
take prior to construction or operation of the project. Right holder shall be responsible for meeting
all requirements of the applicable Endangered Species Act for the project authorized under this
right.

(0000014)

Dated t/z /ra 6
as Howa

Executive Director

Attachment

22. All other conditions of Permit 10478 remain in full force and effect.


