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PROCEDURES GOVERNING ADJUDICATIVE PROCEEDINGS BEFORE THE 
STATE WATER RESOURCES CONTROL BOARD 

AND CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARDS  
 
Adjudicative proceedings before the State Water Resources Control Board (SWRCB) and 
the nine regional water quality control boards (RWQCB) are governed by SWRCB 
regulations as authorized by chapter 4.5 of the Administrative Procedure Act 
(commencing with section 11400 of the Government Code). SWRCB regulations further 
provide that, with certain exceptions, adjudicative proceedings will be conducted in 
accordance with sections 800-805 of the Evidence Code and section 11513 of Chapter 5 
of the Government Code. (Other provisions of chapter 5 do not apply to adjudicative 
proceedings before the SWRCB and RWQCB).  
 
SWRCB regulations setting forth the procedures for adjudicative proceedings before the 
SWRCB and RWQCB are codified in Division 3 of Title 23 of the California Code of 
Regulations. A copy of those regulations, and other selected SWRCB regulations 
relevant to the conduct of adjudicative proceedings, is attached. Also attached is a copy 
of chapter 4.5 of the Administrative Procedure Act, section 11513 of the Government 
Code, and sections 801-805 of the Evidence Code. 
 
An adjudicative proceeding is a hearing to receive evidence for determination of facts 
pursuant to which the SWRCB or an RWQCB formulates and issues a decision. A 
decision determines a legal right, duty, privilege, immunity, or other legal interest of a 
particular person or persons. Examples of adjudicative proceedings include hearings to 
receive evidence concerning the issuance of waste discharge requirements or National 
Pollutant Discharge Elimination System (NPDES) permits; concerning decisions or 
orders on water right applications, petitions or complaints; concerning cease and desist 
orders; and concerning orders setting administrative civil liability.  
 
Rulemaking and informational proceedings, including hearings for the adoption or 
amendment of regulations, water quality control plans or state policy for water quality 
control and hearings to gather information to assist the SWRCB and RWQCB in 
formulating policy for future action, are not adjudicative proceedings and are subject to 
different procedures. (See Cal. Code Regs., tit. 23, § 649 et. seq.) 
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SWRCB REGULATIONS 
 

CALIFORNIA CODE OF REGULATIONS 
 

TITLE 23.  WATERS 
DIVISION 3.  STATE WATER RESOURCES CONTROL BOARD AND 

REGIONAL WATER QUALITY CONTROL BOARDS 
 

CHAPTER 1.  GENERAL PROVISIONS 
ARTICLE 1.  DEFINITIONS 

 
§ 640.  Definitions. 
 
 (a)  “Board” when used in this chapter and chapter 1.5, unless otherwise designated, 
means either the State Water Resources Control Board or any California Regional Water 
Quality Control Board. 
 
 (b)  “State Board” when used in this chapter and chapter 1.5 means the State Water 
Resources Control Board. 
 
 (c)  “Regional Board” when used in this division means any California Regional 
Water Quality Control Board. 
 
 

CHAPTER 1.5.  RULES OF PRACTICE AND PROCEDURE 
ARTICLE 2.  ADJUDICATIVE PROCEEDINGS 

 
§ 648.  Governing Statutes. 
 
 (a)  For purposes of this article, “adjudicative proceeding” means an evidentiary 
hearing for determination of facts pursuant to which the State Board or a Regional Board 
formulates and issues a decision. 
 
 (b)  Incorporation of Applicable Statutes.  Except as otherwise provided, all 
adjudicative proceedings before the State Board, the Regional Boards, or hearing officers 
or panels appointed by any of those Boards shall be governed by these regulations, 
chapter 4.5 of the Administrative Procedure Act (commencing with section 11400 of the 
Government Code), sections 801-805 of the Evidence Code, and section 11513 of the 
Government Code.   
 
 (c)  Portions of Administrative Procedure Act Not Applicable.  The following 
articles and sections of chapter 4.5 of the Administrative Procedure Act (commencing 
with section 11400 of the Government Code) are specifically not included in the 
procedures governing the conduct of hearings before the State Board, any of the Regional 
Boards, or hearing officers or panels appointed by those Boards: 
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 Article 8. Language Assistance (except that the procedures for language 
assistance shall apply to an adjudicative proceeding pursuant to Article 6 [commencing 
with section 25299.50] of Chapter 6.75 of Division 20 of the Health and Safety Code) 

 
 Article 13. Emergency Decision 
 
 Article 14. Declaratory Decision 

 
 Except as provided in subdivision (b) of this section, chapter 5 of the 
Administrative Procedure Act (commencing with section 11500 of the Government 
Code) does not apply to hearings before the State Board, any of the Regional Boards, or 
hearing officers or panels appointed by those Boards. 

 
 (d)  Waiver of Nonstatutory Requirements.  The presiding officer may waive any 
requirements in these regulations pertaining to the conduct of adjudicative proceedings 
including but not limited to the introduction of evidence, the order of proceeding, the 
examination or cross-examination of witnesses, and the presentation of argument, so long 
as those requirements are not mandated by state or federal statute or by the state or 
federal constitutions. 
 
§ 648.1  Interested Parties. 
 
 (a)  The party or parties to an adjudicative proceeding before the Board shall 
include the person or persons to whom the agency action is directed and any other person 
whom the Board determines should be designated as a party.  The hearing notice may 
specify a procedure for designation of the parties to a particular adjudicative proceeding. 
 
 (b)  In a water right proceeding, the party or parties shall include the water right 
applicant or petitioner, persons who have filed unresolved protests, persons who have 
filed unresolved objections to a temporary change petition, persons who have filed an 
unresolved written complaint with the Board concerning the subject matter of the 
hearing, and any other persons who are designated as parties in accordance with the 
procedure specified in the hearing notice. 
 
 (c)  Persons who fail to comply with the procedural requirements specified in the 
hearing notice for participation as parties in a proceeding may be dismissed as parties to 
the proceeding.   
 
 (d)  The Board or presiding officer may provide an opportunity for presentation of 
policy statements or comments, either orally or in writing, by interested persons who are 
not participating as parties in the proceeding.  Persons presenting nonevidentiary policy 
statements will not be subject to cross-examination but may be asked to respond to 
clarifying questions from the Board, staff, or others, at the discretion of the Board or 
presiding officer.  The criteria and procedures applicable to participation in a Board 
adjudicative proceeding as an interested person may be established in the hearing notice 
or by the presiding officer.  Interested persons will not normally be required to serve 
copies of their statements on the parties to the proceeding nor will they normally be 
allowed to participate in cross-examination. The hearing notice may require that any 
written policy statements proposed to be submitted to the Board, be submitted prior to the 
hearing.  If the requirement for prior submittal of policy statements applies to persons 
who address the Board or a subcommittee of the Board at a meeting subject to the 
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Bagley-Keene Open Meeting Act (article 9 [commencing with section 11110] of chapter 
1 of article 1 of division 3 of title 2 of the Government Code), the requirement should be 
included in the notice of the meeting.  Interested persons are not entitled to receive 
service of exhibits, testimony, or other documents served on the parties to the proceeding 
unless specifically so provided in the hearing notice or by the presiding officer. 
 
§ 648.2  Official Notice. 
 
 The Board or presiding officer may take official notice of such facts as may be 
judicially noticed by the courts of this state.  Upon notice to the parties, official notice 
may also be taken of any generally accepted technical or scientific matter within the 
Board’s field of expertise, provided parties appearing at the hearing shall be informed of 
the matters to be noticed.  The Board or presiding officer shall specify the matters of 
which official notice is to be taken.  Parties shall be given a reasonable opportunity on 
request to refute officially noticed technical or scientific matters in a manner to be 
determined by the Board or presiding officer. 
 
§ 648.3  Evidence by Reference. 
 
 Public records of the Board that are relevant to the subject of the hearing, and 
books, reports, and other evidence that have been prepared and published by a public 
agency, if otherwise admissible, may in the discretion of the Board be received in 
evidence as exhibits by reference without the necessity of supplying copies to the Board 
and other parties, provided the original or a copy is in the possession of the Board and the 
specific file folder or other exact location where it can be found is identified.  The party 
offering an exhibit by reference shall designate the particular portions on which the party 
relies.  Each exhibit shall be appropriately identified and designated in the record as an 
exhibit of the party offering the exhibit or an exhibit of Board staff. 
 
§ 648.4  Presubmission and Testimony and Exhibits. 
 
 (a)  It is the policy of the State and Regional Boards to discourage the introduction 
of surprise testimony and exhibits. 
 
 (b)  The hearing notice may require that all parties intending to present evidence at 
a hearing shall submit the following information to the Board prior to the hearing:  the 
name of each witness whom the party intends to call at the hearing, the subject of each 
witness’s proposed testimony, the estimated time required by the witness to present direct 
testimony, and the qualifications of each expert witness.  The required information shall 
be submitted upon forms provided by the Board at a time specified by the Board.   
 
 (c)  The hearing notice may require that direct testimony be submitted in writing 
prior to the hearing.  Copies of written testimony and exhibits shall be submitted to the 
Board and to other parties designated by the Board in accordance with provisions of the 
hearing notice or other written instructions provided by the Board.  The hearing notice 
may require multiple copies of written testimony and other exhibits for use by the Board 
and Board staff.  Copies of general vicinity maps or large, nontechnical photographs 
generally will not be required to be submitted prior to the hearing. 
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 (d)  Any witness providing written testimony shall appear at the hearing and affirm 
that the written testimony is true and correct.  Written testimony shall not be read into the 
record unless allowed by the presiding officer. 
 
 (e)  Where any of the provisions of this section have not been complied with, the 
presiding officer may refuse to admit the proposed testimony or the proposed exhibit into 
evidence, and shall refuse to do so where there is a showing of prejudice to any party or 
the Board.  This rule may be modified where a party demonstrates that compliance would 
create severe hardship. 
 
 (f)  Rebuttal testimony generally will not be required to be submitted in writing, nor 
will rebuttal testimony and exhibits be required to be submitted prior to the start of the 
hearing. 
 
§ 648.5  Order of Proceedings. 
 
 (a)  Adjudicative proceedings shall be conducted in a manner as the Board deems 
most suitable to the particular case with a view toward securing relevant information 
expeditiously without unnecessary delay and expense to the parties and to the Board.  
Adjudicative proceedings generally will be conducted in the following order except that 
the chairperson or presiding officer may modify the order for good cause: 
 
 (1)  An opening statement by the chairperson, presiding member, or hearing officer, 
summarizing the subject matter and purpose of the hearing; 
 
 (2)  Identification of all persons wishing to participate in the hearing; 
 
 (3)  Administration of oath to persons who intend to testify; 
 
 (4)  Presentation of any exhibits by staff of the State or Regional Board who are 
assisting the Board or presiding officer; 
 
 (5)  Presentation of evidence by the parties; 
 
 (6)  Cross-examination of parties’ witnesses by other parties and by Board staff 
assisting the Board or presiding officer with the hearing; 
 
 (7)  Any permitted redirect and recross-examination; 
 
 (b)  Questions from Board members or Board counsel to any party or witness, and 
procedural motions by any party shall be in order at any time.  Redirect and recross-
examination may be permitted. 
 
 (c)  If the Board or the presiding officer has determined that policy statements may 
be presented during a particular adjudicative proceeding, the presiding officer shall 
determine an appropriate time for presentation of policy statements. 
 
 (d)  After conclusion of the presentation of evidence, all parties appearing at the 
hearing may be allowed to present a closing statement. 
 
§ 648.5.1  Rules of Evidence. 
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 Adjudicative proceedings will be conducted in accordance with the provisions and 
rules of evidence set forth in Government Code section 11513.  Hearsay evidence is 
admissible subject to the provisions of Government Code section 11513. 
 
§ 648.6  Alternative Dispute Resolution. 
 
 Pursuant to article 5, commencing with section 11420.10, of chapter 4.5 of the 
Administrative Procedure Act, the State Board or any Regional Board may refer a dispute 
in a proceeding before it to mediation or nonbinding arbitration to resolve any 
adjudicative issues pending before it.  Under no circumstances may any Board refer an 
issue to arbitration that is binding upon it with respect to adjudicative issues pending 
before that Board. 
 
§ 648.7  Informal Hearings. 
 
 Unless the hearing notice specifies otherwise, the presiding officer shall have the 
discretion to determine whether a matter will be heard pursuant to the informal hearing 
procedures set forth in article 10, commencing with section 11445.20, of chapter 4.5 of 
the Administrative Procedure Act.   
 
 Among the factors that should be considered in making this determination are: 
 
 The number of parties, 
 
 The number and nature of the written comments received, 
 
 The number of interested persons wishing to present oral comments at the hearing, 
 
 The complexity and significance of the issues involved, and 
 
 The need to create a record in the matter. 
 
 An objection by a party, either in writing or at the time of the hearing, to the 
decision to hold an informal hearing shall be resolved by the presiding officer before 
going ahead under the informal procedure.  Failure to make a timely objection to the use 
of informal hearing procedures before those procedures are used will constitute consent 
to an informal hearing.  A matter shall not be heard pursuant to an informal hearing 
procedure over timely objection by the person to whom agency action is directed unless 
an informal hearing is authorized under subdivision (a), (b), or (d) of section 11445.20 of 
the Government Code. 
 
§ 648.8 Enforcement Orders and Sanctions. 
 
 (a)  The presiding officer or Board shall have the power to impose sanctions as 
specified in Sections 11455.10 and 11455.30 of the Government Code. 
 
 (b)  If the Board cites a person for contempt for any of the actions listed in 
Section 11455.10 of the Government Code, then the matter shall be certified to the 
superior court for contempt proceedings without further review by the Board.  If the 
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Board orders payment of costs pursuant to Section 11455.30 of the Government Code, 
then the order is effective upon issuance. 
 
 (c)  Board Review of Enforcement Orders and Sanctions Imposed by Hearing 
Officers and Hearing Panels. 
 
 (1)  If the presiding officer is a Board member or other hearing officer or hearing 
panel authorized by the Board to conduct the hearing, a citation for contempt issued 
pursuant to Section 11455.10 of the Government Code or an order for payment of costs 
issued pursuant to Section 11455.30 of the Government Code is subject to review by the 
Board as provided in this subdivision. 
 
 (2)  The person or persons subject to the citation or order may request a hearing 
before the Board within 10 days of entry of the citation or order.  The hearing will take 
place at the next regularly scheduled meeting of that Board, subject to the limitations of 
the Bagley-Keene Open Meeting Act (Article 9 [commencing with Section 11120] of 
Chapter 1 of Part 1 of Division 3 of Title 2 of the Government Code).  If the Board 
determines that the actions listed in Section 11455.10 of the Government Code occurred, 
then the matter shall be certified to the superior court for contempt proceedings.  The 
Board may affirm, set aside, or modify as appropriate an order entered to pay reasonable 
expenses pursuant to the provisions of Section 11455.30 of the Government Code. 
 
 (3)  If the person or persons subject to a citation or order fails to request a hearing 
before the Board within 10 days of entry of the citation or order, then the citation or order 
is final and subject to enforcement pursuant to Sections 11455.20 and 11455.30 of the 
Government Code. 
 
 (d)  A determination by a Regional Board pursuant to this section is not subject to 
review by the State Board under Water Code Section 13320. 
 

ARTICLE 4.  SUBPOENAS 
 
§ 649.6  Subpoenas. 
 
 (a)  Upon its own motion or upon request of any person, the Board may issue 
subpoenas and subpoenas duces tecum for attendance at a proceeding and for production 
of documents at any reasonable time and place or at a hearing. 
 
 (b)  Article 11 (commencing with section 11450.05) and article 12 (commencing 
with section 11455.10) of chapter 4.5 of part 1 of division 3 of title 2 of the Government 
Code shall apply to the issuance of a subpoena or subpoena duces tecum in an 
adjudicative proceeding.  The Board may also compel attendance, testimony, or the 
production of evidence as provided in article 3 (commencing with section 1090) of 
chapter 3 of part 1 of division 2 of the Water Code. 
 
 (c)  Section 1086 of the Water Code does not apply to any witness required to 
attend an adjudicative proceeding pursuant to article 11 (commencing with section 
11450.05) of chapter 4.5 of part 1 of division 3 of title 2 of the Government Code. 
 
 (d)  Article 5 (commencing with section 1105) of chapter 3 of part 1 of division 2 of 
the Water Code applies to any person required to testify or produce any evidence 
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pursuant to a subpoena or subpoena duces tecum or pursuant to a notice issued under 
section 11450.50 of the Government Code. 
 
 

CHAPTER 2.  APPROPRIATION OF WATER 
ARTICLE 11.  HEARINGS AND PROCEEDINGS IN LIEU OF HEARING 

 
 
§ 760.  Water Right Hearings. 
 
 Adjudicative hearings on water right applications and other water right matters 
shall be conducted in accordance with the procedures set forth in article 2 of chapter 1.5 
of this division.  Nothing in this section shall limit the Board’s authority to conduct 
nonadjudicative informational hearings.  
 
§ 764.  Combined Hearings. 
 
  The board may hold a hearing to obtain evidence necessary to allow it to adopt or 
amend a water quality control plan pursuant to Water Code Section 13170 in combination 
with a hearing regarding a specific water right application or petition for a change, or in 
connection with a hearing regarding an exercise of the board's reserved jurisdiction. 
Whenever the board decides to hold a combined hearing and to make only one record for 
the combined proceeding, the board's hearing shall meet all of the requirements of Part 2 
(commencing with Section 1200) of Division 2 of the Water Code. 
 
 
§ 764.14. Alternative Procedure. 
 
  The procedures established in this article shall be construed as alternative to, and 
not exclusive of, the procedures established in Chapter 5 of Title 23, California 
Administrative Code, in accordance with Section 4007 therein. 
 
§ 765.  Hearing Promptness. 
 
  Protested applications will be heard as promptly as practicable in light of all the 
circumstances. Requests for inordinate delay of hearings or in conducting stipulated 
proceedings in lieu of hearing will be denied. 
 
§ 766.  Failure to Appear. 
 
 Any party who fails to appear at a hearing will not be entitled to a further 
opportunity to be heard unless good cause for such failure is shown to the board within 
five days thereafter. The lack of such showing of good cause may, in the discretion of the 
board, be interpreted as an abandonment of interest in the application. 
 
§ 767.  Drought Emergency Hearings. 
 
  (a) Any hearing held to consider the taking of action is response to drought 
emergency conditions shall receive calendar priority over other matters pending hearing 
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before the board. 
 
   (b) The board shall give notice of any hearing to consider action in response to 
drought emergency conditions at least seven days prior to the hearing. The provisions of 
Section 761(f) of the article, relating to submitting proposed exhibits and qualifications 
of expert witnesses, shall not apply to any such hearing. The time for submitting such 
materials shall be as specified in the hearing notice. 
 
  (c) In addition to any other issues specified in the hearing notice as issues upon 
which the parties should submit information, the parties to any such hearing shall address 
the following issues: (1) Existence of a bona fide drought emergency, including 
information to enable evaluation of the seriousness of the emergency; (2) water 
conservation measures which have been implemented in the area being served; and (3) 
availability of alternative sources of water supply, including reclaimed water.
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STATUTES GOVERNING ADJUDICATIVE PROCEEDINGS 
 

CALIFORNIA GOVERNMENT CODE 
 

DIVISION 3 
PART 1 

CHAPTER 4.5 

(With additions and amendments through January 1, 1998) 

Article 1.  Preliminary Provisions 

11400.  (a) This chapter and Chapter 5 (commencing with Section 11500) constitute the 
administrative adjudication provisions of the Administrative Procedure Act. 

(b) A reference in any other statute or in a rule of court, executive order, or 
regulation, to a provision formerly found in Chapter 5 (commencing with Section 11500) 
that is superseded by a provision of this chapter, means the applicable provision of this 
chapter. 

11400.10.  (a) This chapter is operative on July 1, 1997. 
(b) This chapter is applicable to an adjudicative proceeding commenced on or after 

July 1, 1997. 
(c) This chapter is not applicable to an adjudicative proceeding commenced before 

July 1, 1997, except an adjudicative proceeding conducted on a remand from a court or 
another agency on or after July 1, 1997. 

11400.20.  (a) Before, on, or after July 1, 1997, an agency may adopt interim or 
permanent regulations to govern an adjudicative proceeding under this chapter or Chapter 
5 (commencing with Section 11500).  Nothing in this section authorizes an agency to 
adopt regulations to govern an adjudicative proceeding required to be conducted by an 
administrative law judge employed by the Office of Administrative Hearings, except to 
the extent the regulations are otherwise authorized by statute. 

(b) Except as provided in Section 11351: 
(1) Interim regulations need not comply with Article 5 (commencing with Section 

11346) or Article 6 (commencing with Section 11349) of Chapter 3.5, but are governed 
by Chapter 3.5 (commencing with Section 11340) in all other respects. 

(2) Interim regulations expire on December 31, 1998, unless earlier terminated or 
replaced by or readopted as permanent regulations under paragraph (3).  If on December 
31, 1998, an agency has completed proceedings to replace or readopt interim regulations 
and has submitted permanent regulations for review by the Office of Administrative Law, 
but permanent regulations have not yet been filed with the Secretary of State, the interim 
regulations are extended until the date permanent regulations are filed with the Secretary 
of State or March 31, 1999, whichever is earlier. 
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(3) Permanent regulations are subject to all the provisions of Chapter 3.5 
(commencing with Section 11340), except that if by December 31, 1998, an agency has 
submitted the regulations for review by the Office of Administrative Law, the regulations 
are not subject to review for necessity under Section 11349.1 or 11350. 

Article 2.  Definitions. 

11405.10.  Unless the provision or context requires otherwise, the definitions in this 
article govern the construction of this chapter. 

11405.20.  "Adjudicative proceeding" means an evidentiary hearing for determination of 
facts pursuant to which an agency formulates and issues a decision. 

11405.30.  "Agency" means a board, bureau, commission, department, division, office, 
officer, or other administrative unit, including the agency head, and one or more 
members of the agency head or agency employees or other persons directly or indirectly 
purporting to act on behalf of or under the authority of the agency head.  To the extent it 
purports to exercise authority pursuant to this chapter, an administrative unit otherwise 
qualifying as an agency shall be treated as a separate agency even if the unit is located 
within or subordinate to another agency. 

11405.40.  "Agency head" means a person or body in which the ultimate legal authority 
of an agency is vested, and includes a person or body to which the power to act is 
delegated pursuant to authority to delegate the agency's power to hear and decide. 

11405.50.  (a) "Decision" means an agency action of specific application that determines 
a legal right, duty, privilege, immunity, or other legal interest of a particular person. 

(b) Nothing in this section limits any of the following: 
(1) The precedential effect of a decision under Section 11425.60. 
(2) The authority of an agency to make a declaratory decision pursuant to Article 14 

(commencing with Section 11465.10). 

11405.60.  "Party" includes the agency that is taking action, the person to which the 
agency action is directed, and any other person named as a party or allowed to appear or 
intervene in the proceeding.  

If the agency that is taking action and the agency that is conducting the adjudicative 
proceeding are separate agencies, the agency that is taking action is a party and the 
agency that is conducting the adjudicative proceeding is not a party. 
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11405.70.  "Person" includes an individual, partnership, corporation, governmental 
subdivision or unit of a governmental subdivision, or public or private organization or 
entity of any character. 

11405.80.  "Presiding officer" means the agency head, member of the agency head, 
administrative law judge, hearing officer, or other person who presides in an adjudicative 
proceeding. 

Article 3.  Application of Chapter 

11410.10.  This chapter applies to a decision by an agency if, under the federal or state 
Constitution or a federal or state statute, an evidentiary hearing for determination of facts 
is required for formulation and issuance of the decision. 

11410.20.  Except as otherwise expressly provided by statute: 
(a) This chapter applies to all agencies of the state. 
(b) This chapter does not apply to the Legislature, the courts or judicial branch, or 

the Governor or office of the Governor. 

11410.30.  (a) As used in this section, "local agency" means a county, city, district, 
public authority, public agency, or other political subdivision or public corporation in the 
state other than the state. 

(b) This chapter does not apply to a local agency except to the extent the provisions 
are made applicable by statute. 

(c) This chapter applies to an agency created or appointed by joint or concerted 
action of the state and one or more local agencies. 

11410.40.  Notwithstanding any other provision of this article, by regulation, ordinance, 
or other appropriate action, an agency may adopt this chapter or any of its provisions for 
the formulation and issuance of a decision, even though the agency or decision is exempt 
from application of this chapter. 

11410.50.  This chapter applies to an adjudicative proceeding required to be conducted 
under Chapter 5 (commencing with Section 11500) unless the statutes relating to the 
proceeding provide otherwise. 

11410.60.  (a) As used in this section, "quasi-public entity" means an entity, other than a 
governmental agency, whether characterized by statute as a public corporation, public 
instrumentality, or otherwise, that is expressly created by statute for the purpose of 
administration of a state function. 
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(b) This chapter applies to an adjudicative proceeding conducted by a quasi-public 
entity if all of the following conditions are satisfied: 

(1) A statute vests the power of decision in the quasi-public entity. 
(2) A statute, the United States Constitution, or the California Constitution, requires 

an evidentiary hearing for determination of facts for formulation and issuance of the 
decision.  Nothing in this section is intended to create an evidentiary hearing requirement 
that is not otherwise statutorily or constitutionally imposed. 

(3) The decision is not otherwise subject to administrative review in an adjudicative 
proceeding to which this chapter applies. 

(c) For the purpose of application of this chapter to a decision by a quasi-public 
entity: 

(1) "Agency," as defined in Section 11405.30, also includes the quasi-public entity. 
(2) "Regulation" includes a rule promulgated by the quasi-public entity. 
(3) Article 8 (commencing with Section 11435.05), requiring language assistance in 

an adjudicative proceeding, applies to a quasi-public entity to the same extent as a state 
agency under Section 11018. 

(d) This section shall be strictly construed to effectuate the intent of the Legislature 
to apply this chapter only to a decision by a quasi-public entity that is expressly created 
by statute for the purpose of administration of a state function. 

(e) This section shall not apply to a decision made on authority of an approved plan 
of operations of a quasi-public entity that is subject to the regulation or supervision of the 
Insurance Commissioner. 

ARTICLE 4. Governing Procedure. 

11415.10  (a) The governing procedure by which an agency conducts an adjudicative 
proceeding is determined by the statutes and regulations applicable to that proceeding.  If 
no other governing procedure is provided by statute or regulation, an agency may 
conduct an adjudicative proceeding under the administrative adjudication provisions of 
the Administrative Procedure Act. 

(b) This chapter supplements the governing procedure by which an agency conducts 
an adjudicative proceeding. 

11415.20.  A state statute or a federal statute or regulation applicable to a particular 
agency or decision prevails over a conflicting or inconsistent provision of this chapter. 

11415.30.  (a) To the extent necessary to avoid a loss or delay of funds or services from 
the federal government that would otherwise be available to the state, the Governor may 
do any of the following by executive order: 

(1) Suspend, in whole or in part, any administrative adjudication provision of the 
Administrative Procedure Act. 

(2) Adopt a rule of procedure that will avoid the loss or delay. 
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(b) The Governor shall rescind an executive order issued under this section as soon 
as it is no longer necessary to prevent the loss or delay of funds or services from the 
federal government. 

(c) If an administrative adjudication provision is suspended or rule of procedure is 
adopted pursuant to this section, the Governor shall promptly report the suspension or 
adoption to the Legislature. The report shall include recommendations concerning any 
legislation that may be necessary to conform the provision to federal law. 

11415.40.  Except to the extent prohibited by another statute or regulation, a person 
may waive a right conferred on the person by the administrative adjudication provisions 
of the Administrative Procedure Act. 

11415.50.  (a) An agency may provide any appropriate procedure for a decision for 
which an adjudicative proceeding is not required. 

(b) An adjudicative proceeding is not required for informal factfinding or an 
informal investigatory hearing, or a decision to initiate or not to initiate an investigation, 
prosecution, or other proceeding before the agency, another agency, or a court, whether 
in response to an application for an agency decision or otherwise. 

11415.60.  (a) An agency may formulate and issue a decision by settlement, pursuant to 
an agreement of the parties, without conducting an adjudicative proceeding.  Subject to 
subdivision (c), the settlement may be on any terms the parties determine are appropriate.  
Notwithstanding any other provision of law, no evidence of an offer of compromise or 
settlement made in settlement negotiations is admissible in an adjudicative proceeding or 
civil action, whether as affirmative evidence, by way of impeachment, or for any other 
purpose, and no evidence of conduct or statements made in settlement negotiations is 
admissible to prove liability for any loss or damage except to the extent provided in 
Section 1152 of the Evidence Code.  Nothing in this subdivision makes inadmissible any 
public document created by a public agency. 

(b) A settlement may be made before or after issuance of an agency pleading, except 
that in an adjudicative proceeding to determine whether an occupational license should 
be revoked, suspended, limited, or conditioned, a settlement may not be made before 
issuance of the agency pleading.  A settlement may be made before, during, or after the 
hearing. 

(c) A settlement is subject to any necessary agency approval.  An agency head may 
delegate the power to approve a settlement.  The terms of a settlement may not be 
contrary to statute or regulation, except that the settlement may include sanctions the 
agency would otherwise lack power to impose. 

Article 5.  Alternative Dispute Resolution. 
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11420.10.  (a) An agency, with the consent of all the parties, may refer a dispute that is 
the subject of an adjudicative proceeding for resolution by any of the following means: 

(1) Mediation by a neutral mediator. 
(2) Binding arbitration by a neutral arbitrator.  An award in a binding arbitration is 

subject to judicial review in the manner provided in Chapter 4 (commencing with Section 
1285) of Title 9 of Part 3 of the Code of Civil Procedure. 

(3) Nonbinding arbitration by a neutral arbitrator.  The arbitrator's decision in a 
nonbinding arbitration is final unless within 30 days after the arbitrator delivers the 
award to the agency head a party requests that the agency conduct a de novo adjudicative 
proceeding.  If the decision in the de novo proceeding is not more favorable to the party 
electing the de novo proceeding, the party shall pay the costs and fees specified in 
Section 1141.21 of the Code of Civil Procedure insofar as applicable in the adjudicative 
proceeding. 

(b) If another statute requires mediation or arbitration in an adjudicative proceeding, 
that statute prevails over this section.  

(c) This section does not apply in an adjudicative proceeding to the extent an agency 
by regulation provides that this section is not applicable in a proceeding of the agency. 

11420.20.  (a) The Office of Administrative Hearings shall adopt and promulgate model 
regulations for alternative dispute resolution under this article.  The model regulations 
govern alternative dispute resolution by an agency under this article, except to the extent 
the agency by regulation provides inconsistent rules or provides that the model 
regulations are not applicable in a proceeding of the agency. 

(b) The model regulations shall include provisions for selection and compensation of 
a mediator or arbitrator, qualifications of a mediator or arbitrator, and confidentiality of 
the mediation or arbitration proceeding. 

11420.30.  Notwithstanding any other provision of law, a communication made in 
alternative dispute resolution under this article is protected to the following extent: 

(a) Anything said, any admission made, and any document prepared in the course of, 
or pursuant to, mediation under this article is a confidential communication, and a party 
to the mediation has a privilege to refuse to disclose and to prevent another from 
disclosing the communication, whether in an adjudicative proceeding, civil action, or 
other proceeding.  This subdivision does not limit the admissibility of evidence if all 
parties to the proceedings consent. 

(b) No reference to nonbinding arbitration proceedings, a decision of the arbitrator 
that is rejected by a party's request for a de novo adjudicative proceeding, the evidence 
produced, or any other aspect of the arbitration may be made in an adjudicative 
proceeding or civil action, whether as affirmative evidence, by way of impeachment, or 
for any other purpose. 

(c) No mediator or arbitrator is competent to testify in a subsequent administrative or 
civil proceeding as to any statement, conduct, decision, or order occurring at, or in 
conjunction with, the alternative dispute resolution. 
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(d) Evidence otherwise admissible outside of alternative dispute resolution under this 
article is not inadmissible or protected from disclosure solely by reason of its 
introduction or use in alternative dispute resolution under this article. 

Article 6.  Administrative Adjudication Bill of Rights. 

11425.10.  (a) The governing procedure by which an agency conducts an adjudicative 
proceeding is subject to all of the following requirements: 

(1) The agency shall give the person to which the agency action is directed notice 
and an opportunity to be heard, including the opportunity to present and rebut evidence. 

(2) The agency shall make available to the person to which the agency action is 
directed a copy of the governing procedure, including a statement whether Chapter 5 
(commencing with Section 11500) is applicable to the proceeding. 

(3) The hearing shall be open to public observation as provided in Section 11425.20. 
(4) The adjudicative function shall be separated from the investigative, prosecutorial, 

and advocacy functions within the agency as provided in Section 11425.30. 
(5) The presiding officer is subject to disqualification for bias, prejudice, or interest 

as provided in Section 11425.40. 
(6) The decision shall be in writing, be based on the record, and include a statement 

of the factual and legal basis of the decision as provided in Section 11425.50. 
(7) A decision may not be relied on as precedent unless the agency designates and 

indexes the decision as precedent as provided in Section 11425.60. 
(8) Ex parte communications shall be restricted as provided in Article 7 

(commencing with Section 11430.10). 
(9) Language assistance shall be made available as provided in Article 8 

(commencing with Section 11435.05) by an agency described in Section 11018 or 
11435.15. 

(b) The requirements of this section apply to the governing procedure by which an 
agency conducts an adjudicative proceeding without further action by the agency, and 
prevail over a conflicting or inconsistent provision of the governing procedure, subject to 
Section 11415.20.  The governing procedure by which an agency conducts an 
adjudicative proceeding may include provisions equivalent to, or more protective of the 
rights of the person to which the agency action is directed than, the requirements of this 
section. 

11425.20.  (a) A hearing shall be open to public observation. Nothing in this subdivision 
limits the authority of the presiding officer to order closure of a hearing or make other 
protective orders to the extent necessary or proper for any of the following purposes: 

(1) To satisfy the United States Constitution, the California Constitution, federal or 
state statute, or other law, including but not limited to laws protecting privileged, 
confidential, or other protected information. 

(2) To ensure a fair hearing in the circumstances of the particular case. 
(3) To conduct the hearing, including the manner of examining witnesses, in a way 

that is appropriate to protect a minor witness or a witness with a developmental 
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disability, as defined in Section 4512 of the Welfare and Institutions Code, from 
intimidation or other harm, taking into account the rights of all persons. 

(b) To the extent a hearing is conducted by telephone, television, or other electronic 
means, subdivision (a) is satisfied if members of the public have an opportunity to do 
both of the following: 

(1) At reasonable times, hear or inspect the agency's record, and inspect any 
transcript obtained by the agency. 

(2) Be physically present at the place where the presiding officer is conducting the 
hearing. 

(c) This section does not apply to a prehearing conference, settlement conference, or 
proceedings for alternative dispute resolution other than binding arbitration. 

11425.30.  (a) A person may not serve as presiding officer in an adjudicative proceeding 
in any of the following circumstances: 

(1) The person has served as investigator, prosecutor, or advocate in the proceeding 
or its preadjudicative stage. 

(2) The person is subject to the authority, direction, or discretion of a person who has 
served as investigator, prosecutor, or advocate in the proceeding or its preadjudicative 
stage. 

(b) Notwithstanding subdivision (a): 
(1) A person may serve as presiding officer at successive stages of an adjudicative 

proceeding. 
(2) A person who has participated only as a decisionmaker or as an advisor to a 

decisionmaker in a determination of probable cause or other equivalent preliminary 
determination in an adjudicative proceeding or its preadjudicative stage may serve as 
presiding officer in the proceeding. 

(c) The provisions of this section governing separation of functions as to the 
presiding officer also govern separation of functions as to the agency head or other 
person or body to which the power to hear or decide in the proceeding is delegated. 

11425.40.  (a) The presiding officer is subject to disqualification for bias, prejudice, or 
interest in the proceeding. 

(b) It is not alone or in itself grounds for disqualification, without further evidence of 
bias, prejudice, or interest, that the presiding officer: 

(1) Is or is not a member of a racial, ethnic, religious, sexual, or similar group and 
the proceeding involves the rights of that group. 

(2) Has experience, technical competence, or specialized knowledge of, or has in any 
capacity expressed a view on, a legal, factual, or policy issue presented in the proceeding. 

(3) Has as a lawyer or public official participated in the drafting of laws or 
regulations or in the effort to pass or defeat laws or regulations, the meaning, effect, or 
application of which is in issue in the proceeding. 

(c) The provisions of this section governing disqualification of the presiding officer 
also govern disqualification of the agency head or other person or body to which the 
power to hear or decide in the proceeding is delegated. 
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(d) An agency that conducts an adjudicative proceeding may provide by regulation 
for peremptory challenge of the presiding officer. 

11425.50.  (a) The decision shall be in writing and shall include a statement of the factual 
and legal basis for the decision. 

(b) The statement of the factual basis for the decision may be in the language of, or 
by reference to, the pleadings.  If the statement is no more than mere repetition or 
paraphrase of the relevant statute or regulation, the statement shall be accompanied by a 
concise and explicit statement of the underlying facts of record that support the decision.  
If the factual basis for the decision includes a determination based substantially on the 
credibility of a witness, the statement shall identify any specific evidence of the observed 
demeanor, manner, or attitude of the witness that supports the determination, and on 
judicial review the court shall give great weight to the determination to the extent the 
determination identifies the observed demeanor, manner, or attitude of the witness that 
supports it. 

(c) The statement of the factual basis for the decision shall be based exclusively on 
the evidence of record in the proceeding and on matters officially noticed in the 
proceeding.  The presiding officer' s experience, technical competence, and specialized 
knowledge may be used in evaluating evidence. 

(d) Nothing in this section limits the information that may be contained in the 
decision, including a summary of evidence relied on. 

(e) A penalty may not be based on a guideline, criterion, bulletin, manual, 
instruction, order, standard of general application or other rule subject to Chapter 3.5 
(commencing with Section 11340) unless it has been adopted as a regulation pursuant to 
Chapter 3.5 (commencing with Section 11340). 

11425.60.  (a) A decision may not be expressly relied on as precedent unless it is 
designated as a precedent decision by the agency. 

(b) An agency may designate as a precedent decision a decision or part of a decision 
that contains a significant legal or policy determination of general application that is 
likely to recur. Designation of a decision or part of a decision as a precedent decision is 
not rulemaking and need not be done under Chapter 3.5 (commencing with Section 
11340).  An agency's designation of a decision or part of a decision, or failure to 
designate a decision or part of a decision, as a precedent decision is not subject to judicial 
review. 

(c) An agency shall maintain an index of significant legal and policy determinations 
made in precedent decisions.  The index shall be updated not less frequently than 
annually, unless no precedent decision has been designated since the last preceding 
update.  The index shall be made available to the public by subscription, and its 
availability shall be publicized annually in the California Regulatory Notice Register. 

(d) This section applies to decisions issued on or after July 1, 1997.  Nothing in this 
section precludes an agency from designating and indexing as a precedent decision a 
decision issued before July 1, 1997. 
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[note: The SWRCB has designated as precedent all decisions and orders adopted by the 
SWRCB at a public meeting, except to the extent that a decision or order indicates 
otherwise, or is superseded by later enacted statutes, judicial opinions, or actions of the 
SWRCB. Recent decisions and orders of the SWRCB are accessible on the SWRCB 
Internet site (http://www.swrcb.ca.gov) and the Lexis and Westlaw databases. (SWRCB 
Order WR 96-1 at 17, n. 11.)] 

Article 7.  Ex Parte Communications 

11430.10.  (a) While the proceeding is pending there shall be no communication, direct 
or indirect, regarding any issue in the proceeding, to the presiding officer from an 
employee or representative of an agency that is a party or from an interested person 
outside the agency, without notice and opportunity for all parties to participate in the 
communication. 

(b) Nothing in this section precludes a communication, including a communication 
from an employee or representative of an agency that is a party, made on the record at the 
hearing. 

(c) For the purpose of this section, a proceeding is pending from the issuance of the 
agency's pleading, or from an application for an agency decision, whichever is earlier. 

11430.20.  A communication otherwise prohibited by Section 11430.10 is permissible in 
any of the following circumstances: 

(a) The communication is required for disposition of an ex parte matter specifically 
authorized by statute. 

(b) The communication concerns a matter of procedure or practice, including a 
request for a continuance, that is not in controversy. 

11430.30.  A communication otherwise prohibited by Section 11430.10 from an 
employee or representative of an agency that is a party to the presiding officer is 
permissible in any of the following circumstances: 

(a) The communication is for the purpose of assistance and advice to the presiding 
officer from a person who has not served as investigator, prosecutor, or advocate in the 
proceeding or its preadjudicative stage.  An assistant or advisor may evaluate the 
evidence in the record but shall not furnish, augment, diminish, or modify the evidence in 
the record. 

(b) The communication is for the purpose of advising the presiding officer 
concerning a settlement proposal advocated by the advisor.  

(c) The communication is for the purpose of advising the presiding officer 
concerning any of the following matters in an adjudicative proceeding that is 
nonprosecutorial in character: 

(1) The advice involves a technical issue in the proceeding and the advice is 
necessary for, and is not otherwise reasonably available to, the presiding officer, 
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provided the content of the advice is disclosed on the record and all parties are given an 
opportunity to address it in the manner provided in Section 11430.50. 

 (2) The advice involves an issue in a proceeding of the San Francisco Bay 
Conservation and Development Commission, California Tahoe Regional Planning 
Agency, Delta Protection Commission, Water Resources Control Board, or a regional 
water quality control board. 

[note: A Law Revision Comment on section 11430.30 provides, in part: “Subdivision (c) 
applies to nonprosecutorial types of administrative adjudications, such as power plant 
siting, land use decisions, and proceedings allocating water or setting water quality 
protection or instream flow requirements. The provision recognizes that the length and 
complexity of many cases of this type may as a practical matter make it impossible for an 
agency to adhere to the restrictions of this article, given limited staffing and personnel.” 
(25 Cal.L.Rev.Comm. Reports 711 (1995)).] 

11430.40.  If, while the proceeding is pending but before serving as presiding officer, a 
person receives a communication of a type that would be in violation of this article if 
received while serving as presiding officer, the person, promptly after starting to serve, 
shall disclose the content of the communication on the record and give all parties an 
opportunity to address it in the manner provided in Section 11430.50. 

11430.50.  (a) If a presiding officer receives a communication in violation of this article, 
the presiding officer shall make all of the following a part of the record in the proceeding: 

(1) If the communication is written, the writing and any written response of the 
presiding officer to the communication. 

(2) If the communication is oral, a memorandum stating the substance of the 
communication, any response made by the presiding officer, and the identity of each 
person from whom the presiding officer received the communication. 

(b) The presiding officer shall notify all parties that a communication described in 
this section has been made a part of the record. 

(c) If a party requests an opportunity to address the communication within 10 days 
after receipt of notice of the communication: 

(1) The party shall be allowed to comment on the communication.  
(2) The presiding officer has discretion to allow the party to present evidence 

concerning the subject of the communication, including discretion to reopen a hearing 
that has been concluded. 

11430.60.  Receipt by the presiding officer of a communication in violation of this article 
may be grounds for disqualification of the presiding officer.  If the presiding officer is 
disqualified, the portion of the record pertaining to the ex parte communication may be 
sealed by protective order of the disqualified presiding officer. 
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11430.70.  (a) Subject to subdivision (b), the provisions of this article governing ex parte 
communications to the presiding officer also govern ex parte communications in an 
adjudicative proceeding to the agency head or other person or body to which the power to 
hear or decide in the proceeding is delegated. 

(b) An ex parte communication to the agency head or other person or body to which 
the power to hear or decide in the proceeding is delegated is permissible in an 
individualized ratemaking proceeding if the content of the communication is disclosed on 
the record and all parties are given an opportunity to address it in the manner provided in 
Section 11430.50. 

11430.80.  (a) There shall be no communication, direct or indirect, while a proceeding is 
pending regarding the merits of any issue in the proceeding, between the presiding officer 
and the agency head or other person or body to which the power to hear or decide in the 
proceeding is delegated. 

(b) This section does not apply where the agency head or other person or body to 
which the power to hear or decide in the proceeding is delegated serves as both presiding 
officer and agency head, or where the presiding officer does not issue a decision in the 
proceeding. 

11435.05.  As used in this article, "language assistance" means oral interpretation or 
written translation into English of a language other than English or of English into 
another language for a party or witness who cannot speak or understand English or who 
can do so only with difficulty. 

Article 8.  Language Assistance. 

11435.10.  Nothing in this article limits the application or effect of Section 754 of the 
Evidence Code to interpretation for a deaf or hard-of-hearing party or witness in an 
adjudicative proceeding. 

11435.15.  (a) The following state agencies shall provide language assistance in 
adjudicative proceedings to the extent provided in this article: 

Agricultural Labor Relations Board 
Department of Alcohol and Drug Abuse 
State Athletic Commission  
California Unemployment Insurance Appeals Board 
Board of Prison Terms 
State Board of Barbering and Cosmetology  
State Department of Developmental Services  
Public Employment Relations Board 
Franchise Tax Board 
State Department of Health Services  
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Department of Housing and Community Development  
Department of Industrial Relations 
State Department of Mental Health 
Department of Motor Vehicles 
Notary Public Section, Office of the Secretary of State 
Public Utilities Commission 
Office of Statewide Health Planning and Development 
State Department of Social Services 
Workers' Compensation Appeals Board 
Department of the Youth Authority 
Youthful Offender Parole Board 
Department of Insurance 
State Personnel Board 
California Board of Podiatric Medicine 
Board of Psychology 
(b) Nothing in this section prevents an agency other than an agency listed in 

subdivision (a) from electing to adopt any of the procedures in this article, provided that 
any selection of an interpreter is subject to Section 11435.30. 

(c) Nothing in this section prohibits an agency from providing an interpreter during a 
proceeding to which this chapter does not apply, including an informal factfinding or 
informal investigatory hearing. 

(d) This article applies to an agency listed in subdivision (a) notwithstanding a 
general provision that this chapter does not apply to some or all of an agency's 
adjudicative proceedings. 

11435.20.  (a) The hearing, or any medical examination conducted for 
the purpose of determining compensation or monetary award, shall be conducted in 
English. 

(b) If a party or the party's witness does not proficiently speak or understand English 
and before commencement of the hearing or medical examination requests language 
assistance, an agency subject to the language assistance requirement of this article shall 
provide the party or witness an interpreter. 

11435.25.  (a) The cost of providing an interpreter under this article shall be paid by the 
agency having jurisdiction over the matter if the presiding officer so directs, otherwise by 
the party at whose request the interpreter is provided. 

(b) The presiding officer's decision to direct payment shall be based upon an 
equitable consideration of all the circumstances in each case, such as the ability of the 
party in need of the interpreter to pay. 

(c) Notwithstanding any other provision of this section, in a hearing before the 
Workers' Compensation Appeals Board or the Division of Workers' Compensation 
relating to workers' compensation claims, the payment of the costs of providing an 
interpreter shall be governed by the rules and regulations promulgated by the Workers' 
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Compensation Appeals Board or the Administrative Director of the Division of Workers' 
Compensation, as appropriate. 

11435.30.  (a) The State Personnel Board shall establish, maintain, administer, and 
publish annually an updated list of certified administrative hearing interpreters it has 
determined meet the minimum standards in interpreting skills and linguistic abilities in 
languages designated pursuant to Section 11435.40.  Any interpreter so listed may be 
examined by each employing agency to determine the interpreter's knowledge of the 
employing agency's technical program terminology and procedures. 

(b) Court interpreters certified pursuant to Section 68562, and interpreters listed on 
the State Personnel Board's recommended lists of court and administrative hearing 
interpreters prior to July 1, 1993, shall be deemed certified for purposes of this section. 

11435.35.  (a) The State Personnel Board shall establish, maintain, administer, and 
publish annually, an updated list of certified medical examination interpreters it has 
determined meet the minimum standards in interpreting skills and linguistic abilities in 
languages designated pursuant to Section 11435.40. 

(b) Court interpreters certified pursuant to Section 68562 and administrative hearing 
interpreters certified pursuant to Section 11435.30 shall be deemed certified for purposes 
of this section. 

11435.40.  (a) The State Personnel Board shall designate the languages for which 
certification shall be established under Sections 11435.30 and 11435.35.  The languages 
designated shall include, but not be limited to, Spanish, Tagalog, Arabic, Cantonese, 
Japanese, Korean, Portuguese, and Vietnamese until the State Personnel Board finds that 
there is an insufficient need for interpreting assistance in these languages. 

(b) The language designations shall be based on the following:  
(1) The language needs of non-English-speaking persons appearing before the 

administrative agencies, as determined by consultation with the agencies. 
(2) The cost of developing a language examination. 
(3) The availability of experts needed to develop a language examination. 
(4) Other information the board deems relevant. 

11435.45.  (a) The State Personnel Board shall establish and charge fees for applications 
to take interpreter examinations and for renewal of certifications.  The purpose of these 
fees is to cover the annual projected costs of carrying out this article.  The fees may be 
adjusted each fiscal year by a percent that is equal to or less than the percent change in 
the California Necessities Index prepared by the Commission on State Finance. 

(b) Each certified administrative hearing interpreter and each certified medical 
examination interpreter shall pay a fee, due on July 1 of each year, for the renewal of the 
certification.  Court interpreters certified under Section 68562 shall not pay any fees 
required by this section. 
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(c) If the amount of money collected in fees is not sufficient to cover the costs of 
carrying out this article, the board shall charge and be reimbursed a pro rata share of the 
additional costs by the state agencies that conduct administrative hearings. 

11435.50.  The State Personnel Board may remove the name of a person from the list of 
certified interpreters if any of the following conditions occurs: 

(a) The person is deceased. 
(b) The person notifies the board that the person is unavailable for work. 
(c) The person does not submit a renewal fee as required by Section 11435.45. 

11435.55.  (a) An interpreter used in a hearing shall be certified pursuant to Section 
11435.30.  However, if an interpreter certified pursuant to Section 11435.30 cannot be 
present at the hearing, the hearing agency shall have discretionary authority to 
provisionally qualify and use another interpreter. 

(b) An interpreter used in a medical examination shall be certified pursuant to 
Section 11435.35.  However, if an interpreter certified pursuant to Section 11435.35 
cannot be present at the medical examination, the physician provisionally may use 
another interpreter if that fact is noted in the record of the medical evaluation. 

11435.60.  Every agency subject to the language assistance requirement of this article 
shall advise each party of the right to an interpreter at the same time that each party is 
advised of the hearing date or medical examination.  Each party in need of an interpreter 
shall also be encouraged to give timely notice to the agency conducting the hearing or 
medical examination so that appropriate arrangements can be made. 

11435.65.  (a) The rules of confidentiality of the agency, if any, that apply in an 
adjudicative proceeding shall apply to any interpreter in the hearing or medical 
examination, whether or not the rules so state. 

(b) The interpreter shall not have had any involvement in the issues of the case prior 
to the hearing. 

Article 9.  General Procedural Provisions. 

11440.10.  (a) The agency head may do any of the following with respect to a decision of 
the presiding officer or the agency:  

(1) Determine to review some but not all issues, or not to exercise any review. 
(2) Delegate its review authority to one or more persons. 
(3) Authorize review by one or more persons, subject to further review by the agency 

head. 
(b) By regulation an agency may mandate review, or may preclude or limit review, 

of a decision of the presiding officer or the agency. 
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11440.20.  Service of a writing on, or giving of a notice to, a person in a procedure 
provided in this chapter is subject to the following provisions: 

(a) The writing or notice shall be delivered personally or sent by mail or other means 
to the person at the person's last known address or, if the person is a party with an 
attorney or other authorized representative of record in the proceeding, to the party's 
attorney or other authorized representative.  If a party is required by statute or regulation 
to maintain an address with an agency, the party's last known address is the address 
maintained with the agency. 

(b) Unless a provision specifies the form of mail, service or notice by mail may be 
by first-class mail, registered mail, or certified mail, by mail delivery service, by 
facsimile transmission if complete and without error, or by other electronic means as 
provided by regulation, in the discretion of the sender. 

11440.30.  (a) The presiding officer may conduct all or part of a hearing by telephone, 
television, or other electronic means if each participant in the hearing has an opportunity 
to participate in and to hear the entire proceeding while it is taking place and to observe 
exhibits. 

(b) The presiding officer may not conduct all or part of a hearing by telephone, 
television, or other electronic means if a party objects. 

11440.40.  (a) In any proceeding under subdivision (h) or (i) of Section 12940, or Section 
19572 or 19702, alleging conduct that constitutes sexual harassment, sexual assault, or 
sexual battery, evidence of specific instances of a complainant's sexual conduct with 
individuals other than the alleged perpetrator is subject to all of the following limitations: 

(1) The evidence is not discoverable unless it is to be offered at a hearing to attack 
the credibility of the complainant as provided for under subdivision (b).  This paragraph 
is intended only to limit the scope of discovery; it is not intended to affect the methods of 
discovery allowed by statute. 

(2) The evidence is not admissible at the hearing unless offered to attack the 
credibility of the complainant as provided for under subdivision (b).  Reputation or 
opinion evidence regarding the sexual behavior of the complainant is not admissible for 
any purpose. 

(b) Evidence of specific instances of a complainant's sexual conduct with individuals 
other than the alleged perpetrator is presumed inadmissible absent an offer of proof 
establishing its relevance and reliability and that its probative value is not substantially 
outweighed by the probability that its admission will create substantial danger of undue 
prejudice or confuse the issue.  

(c) As used in this section "complainant" means a person claiming to have been 
subjected to conduct that constitutes sexual harassment, sexual assault, or sexual battery. 

11440.50.  (a) This section applies in adjudicative proceedings of an agency if the agency 
by regulation provides that this section is applicable in the proceedings. 
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(b) The presiding officer shall grant a motion for intervention if all of the following 
conditions are satisfied: 

(1) The motion is submitted in writing, with copies served on all parties named in the 
agency's pleading. 

(2) The motion is made as early as practicable in advance of the hearing.  If there is a 
prehearing conference, the motion shall be made in advance of the prehearing conference 
and shall be resolved at the prehearing conference. 

(3) The motion states facts demonstrating that the applicant's legal rights, duties, 
privileges, or immunities will be substantially affected by the proceeding or that the 
applicant qualifies as an intervenor under a statute or regulation. 

(4) The presiding officer determines that the interests of justice and the orderly and 
prompt conduct of the proceeding will not be impaired by allowing the intervention. 

(c) If an applicant qualifies for intervention, the presiding officer may impose 
conditions on the intervenor's participation in the proceeding, either at the time that 
intervention is granted or at a subsequent time.  Conditions may include the following: 

(1) Limiting the intervenor's participation to designated issues in which the 
intervenor has a particular interest demonstrated by the motion. 

(2) Limiting or excluding the use of discovery, cross-examination, and other 
procedures involving the intervenor so as to promote the orderly and prompt conduct of 
the proceeding. 

(3) Requiring two or more intervenors to combine their presentations of evidence 
and argument, cross-examination, discovery, and other participation in the proceeding. 

(4) Limiting or excluding the intervenor's participation in settlement negotiations. 
(d) As early as practicable in advance of the hearing the presiding officer shall issue 

an order granting or denying the motion for intervention, specifying any conditions, and 
briefly stating the reasons for the order.  The presiding officer may modify the order at 
any time, stating the reasons for the modification.  The presiding officer shall promptly 
give notice of an order granting, denying, or modifying intervention to the applicant and 
to all parties. 

(e) Whether the interests of justice and the orderly and prompt conduct of the 
proceedings will be impaired by allowing intervention is a determination to be made in 
the sole discretion, and based on the knowledge and judgment at that time, of the 
presiding officer. The determination is not subject to administrative or judicial review. 

(f) Nothing in this section precludes an agency from adopting a regulation that 
permits participation by a person short of intervention as a party, subject to Article 7 
(commencing with Section 11430.10) of Chapter 4.5. 

11440.60.  (a) For purposes of this section, the following terms have the following 
meaning: 

(1) "Quasi-judicial proceeding" means any of the following:  
(A) A proceeding to determine the rights or duties of a person under existing laws, 

regulations, or policies. 
 (B) A proceeding involving the issuance, amendment, or revocation of a permit or 

license. 
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(C) A proceeding to enforce compliance with existing law or to impose sanctions for 
violations of existing law. 

(D) A proceeding at which action is taken involving the purchase or sale of property, 
goods, or services by an agency. 

(E) A proceeding at which an action is taken awarding a grant or a contract.  
(2) "Written communication" means any report, study, survey, analysis, letter, or any 

other written document. 
(b) Any person submitting a written communication, which is specifically generated 

for the purpose of being presented at the agency hearing to which it is being 
communicated, to a state agency in a quasi-judicial proceeding that is directly paid for by 
anyone other than the person who submitted the written communication shall clearly 
indicate any person who paid to produce the written communication. 

(c) A state agency may refuse or ignore a written communication submitted by an 
attorney or any other authorized representative on behalf of a client in a quasi-judicial 
proceeding, unless the written communication clearly indicates the client on whose 
behalf the communication is submitted to the state agency. 

Article 10.  Informal Hearing. 

11445.10.  (a) Subject to the limitations in this article, an agency may conduct an 
adjudicative proceeding under the informal hearing procedure provided in this article. 

(b) The Legislature finds and declares the following: 
(1) The informal hearing procedure is intended to satisfy due process and public 

policy requirements in a manner that is simpler and more expeditious than hearing 
procedures otherwise required by statute, for use in appropriate circumstances. 

(2) The informal hearing procedure provides a forum in the nature of a conference in 
which a party has an opportunity to be heard by the presiding officer. 

(3) The informal hearing procedure provides a forum that may accommodate a 
hearing where by regulation or statute a member of the public may participate without 
appearing or intervening as a party. 

11445.20.  Subject to Section 11445.30, an agency may use an informal hearing 
procedure in any of the following proceedings, if in the circumstances its use does not 
violate another statute or the federal or state Constitution: 

(a) A proceeding where there is no disputed issue of material fact. 
(b) A proceeding where there is a disputed issue of material fact, if the matter is 

limited to any of the following: 
(1) A monetary amount of not more than one thousand dollars ($1,000). 
(2) A disciplinary sanction against a student that does not involve expulsion from an 

academic institution or suspension for more than 10 days. 
(3) A disciplinary sanction against an employee that does not involve discharge from 

employment, demotion, or suspension for more than 5 days. 
(4) A disciplinary sanction against a licensee that does not involve an actual 

revocation of a license or an actual suspension of a license for more than five days.  
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Nothing in this section precludes an agency from imposing a stayed revocation or a 
stayed suspension of a license in an informal hearing. 

(c) A proceeding where, by regulation, the agency has authorized use of an informal 
hearing. 

(d) A proceeding where an evidentiary hearing for determination of facts is not 
required by statute but where the agency determines the federal or state Constitution may 
require a hearing. 

11445.30.  (a) The notice of hearing shall state the agency's selection of the informal 
hearing procedure. 

(b) Any objection of a party to use of the informal hearing procedure shall be made 
in the party's pleading. 

(c) An objection to use of the informal hearing procedure shall be resolved by the 
presiding officer before the hearing on the basis of the pleadings and any written 
submissions in support of the pleadings.  An objection to use of the informal hearing 
procedure in a disciplinary proceeding involving an occupational license shall be 
resolved in favor of the licensee. 

11445.40.  (a) Except as provided in this article, the hearing procedures otherwise 
required by statute for an adjudicative proceeding apply to an informal hearing. 

(b) In an informal hearing the presiding officer shall regulate the course of the 
proceeding.  The presiding officer shall permit the parties and may permit others to offer 
written or oral comments on the issues.  The presiding officer may limit the use of 
witnesses, testimony, evidence, and argument, and may limit or eliminate the use of 
pleadings, intervention, discovery, prehearing conferences, and rebuttal. 

11445.50.  (a) The presiding officer may deny use of the informal hearing procedure, or 
may convert an informal hearing to a formal hearing after an informal hearing is 
commenced, if it appears to the presiding officer that cross-examination is necessary for 
proper determination of the matter and that the delay, burden, or complication due to 
allowing cross-examination in the informal hearing will be more than minimal. 

(b) An agency, by regulation, may specify categories of cases in which cross-
examination is deemed not necessary for proper determination of the matter under the 
informal hearing procedure. The presiding officer may allow cross-examination of 
witnesses in an informal hearing notwithstanding an agency regulation if it appears to the 
presiding officer that in the circumstances cross-examination is necessary for proper 
determination of the matter. 

(c) The actions of the presiding officer under this section are not subject to judicial 
review. 

11445.60.  (a) If the presiding officer has reason to believe that material facts are in 
dispute, the presiding officer may require a party to state the identity of the witnesses or 
other sources through which the party would propose to present proof if the proceeding 
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were converted to a formal or other applicable hearing procedure.  If disclosure of a fact, 
allegation, or source is privileged or expressly prohibited by a regulation, statute, or the 
federal or state Constitution, the presiding officer may require the party to indicate that 
confidential facts, allegations, or sources are involved, but not to disclose the confidential 
facts, allegations, or sources. 

(b) If a party has reason to believe that essential facts must be obtained in order to 
permit an adequate presentation of the case, the party may inform the presiding officer 
regarding the general nature of the facts and the sources from which the party would 
propose to obtain the facts if the proceeding were converted to a formal or other 
applicable hearing procedure. 

11450.05.  (a) This article applies in an adjudicative proceeding required to be conducted 
under Chapter 5 (commencing with Section 11500). 

(b) An agency may use the subpoena procedure provided in this article in an 
adjudicative proceeding not required to be conducted under Chapter 5 (commencing with 
Section 11500), in which case all the provisions of this article apply including, but not 
limited to, issuance of a subpoena at the request of a party or by the attorney of record for 
a party under Section 11450.20. 

Article 11. Subpoenas. 

11450.10.  (a) Subpoenas and subpoenas duces tecum may be issued for attendance at a 
hearing and for production of documents at any reasonable time and place or at a hearing. 

(b) The custodian of documents that are the subject of a subpoena duces tecum may 
satisfy the subpoena by delivery of the documents or a copy of the documents, or by 
making the documents available for inspection or copying, together with an affidavit in 
compliance with Section 1561 of the Evidence Code. 

11450.20.  (a) Subpoenas and subpoenas duces tecum shall be issued by the agency or 
presiding officer at the request of a party, or by the attorney of record for a party, in 
accordance with Sections 1985 to 1985.4, inclusive, of the Code of Civil Procedure. 

(b) The process extends to all parts of the state and shall be served in accordance 
with Sections 1987 and 1988 of the Code of Civil Procedure.  A subpoena or subpoena 
duces tecum may also be delivered by certified mail return receipt requested or by 
messenger.  Service by messenger shall be effected when the witness acknowledges 
receipt of the subpoena to the sender, by telephone, by mail, or in person, and identifies 
himself or herself either by reference to date of birth and driver's license number or 
Department of Motor Vehicles identification number, or the sender may verify receipt of 
the subpoena by obtaining other identifying information from the recipient.  The sender 
shall make a written notation of the acknowledgment.  A subpoena issued and 
acknowledged pursuant to this section has the same force and effect as a subpoena 
personally served.  Failure to comply with a subpoena issued and acknowledged pursuant 
to this section may be punished as a contempt and the subpoena may so state.  A party 
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requesting a continuance based upon the failure of a witness to appear at the time and 
place required for the appearance or testimony pursuant to a subpoena, shall prove that 
the party has complied with this section.  The continuance shall only be granted for a 
period of time that would allow personal service of the subpoena and in no event longer 
than that allowed by law. 

(c) No witness is obliged to attend unless the witness is a resident of the state at the 
time of service. 

11450.30.  (a) A person served with a subpoena or a subpoena duces 
tecum may object to its terms by a motion for a protective order, including a motion to 
quash. 

(b) The objection shall be resolved by the presiding officer on terms and conditions 
that the presiding officer declares.  The presiding officer may make another order that is 
appropriate to protect the parties or the witness from unreasonable or oppressive 
demands, including violations of the right to privacy. 

(c) A subpoena or a subpoena duces tecum issued by the agency on its own motion 
may be quashed by the agency. 

11450.40.  A witness appearing pursuant to a subpoena or a subpoena duces tecum, other 
than a party, shall receive for the appearance the following mileage and fees, to be paid 
by the party at whose request the witness is subpoenaed: 

(a) The same mileage allowed by law to a witness in a civil case. 
(b) The same fees allowed by law to a witness in a civil case. This subdivision does 

not apply to an officer or employee of the state or a political subdivision of the state. 

11450.50.  (a) In the case of the production of a party to the record of a proceeding or of 
a person for whose benefit a proceeding is prosecuted or defended, the service of a 
subpoena on the witness is not required if written notice requesting the witness to attend, 
with the time and place of the hearing, is served on the attorney of the party or person. 

(b) Service of written notice to attend under this section shall be made in the manner 
and is subject to the conditions provided in Section 1987 of the Code of Civil Procedure 
for service of written notice to attend in a civil action or proceeding. 

Article 12.  Enforcement of Orders and Sanctions 

11455.10.  A person is subject to the contempt sanction for any of the following in an 
adjudicative proceeding before an agency:  

(a) Disobedience of or resistance to a lawful order. 
(b) Refusal to take the oath or affirmation as a witness or 
thereafter refusal to be examined. 
(c) Obstruction or interruption of the due course of the proceeding during a hearing 

or near the place of the hearing by any of the following: 
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(1) Disorderly, contemptuous, or insolent behavior toward the 
presiding officer while conducting the proceeding. 
(2) Breach of the peace, boisterous conduct, or violent disturbance. 
(3) Other unlawful interference with the process or proceedings of the agency. 
(d) Violation of the prohibition of ex parte communications under Article 7 

(commencing with Section 11430.10). 
(e) Failure or refusal, without substantial justification, to comply with a deposition 

order, discovery request, subpoena, or other order of the presiding officer, or moving, 
without substantial justification, to compel discovery. 

11455.20.  (a) The presiding officer or agency head may certify the facts that justify the 
contempt sanction against a person to the superior court in and for the county where the 
proceeding is conducted.  The court shall thereupon issue an order directing the person to 
appear before the court at a specified time and place, and then and there to show cause 
why the person should not be punished for contempt.  The order and a copy of the 
certified statement shall be served on the person.  Upon service of the order and a copy of 
the certified statement, the court has jurisdiction of the matter. 

(b) The same proceedings shall be had, the same penalties may be imposed, and the 
person charged may purge the contempt in the same way, as in the case of a person who 
has committed a contempt in the trial of a civil action before a superior court. 

11455.30.  (a) The presiding officer may order a party, the party's attorney or other 
authorized representative, or both, to pay reasonable expenses, including attorney's fees, 
incurred by another party as a result of bad faith actions or tactics that are frivolous or 
solely intended to cause unnecessary delay as defined in Section 128.5 of the Code of 
Civil Procedure. 

(b) The order, or denial of an order, is subject to judicial review in the same manner 
as a decision in the proceeding.  The order is enforceable in the same manner as a money 
judgment or by the contempt sanction. 

Article 13.  Emergency Decisions. 

11460.10.  Subject to the limitations in this article, an agency may conduct an 
adjudicative proceeding under the emergency decision procedure provided in this article. 

11460.20.  (a) An agency may issue an emergency decision for temporary, interim relief 
under this article if the agency has adopted a regulation that provides that the agency may 
use the procedure provided in this article. 

(b) The regulation shall elaborate the application of the provisions of this article to 
an emergency decision by the agency, including all of the following: 

(1) Define the specific circumstances in which an emergency decision may be issued 
under this article. 
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(2) State the nature of the temporary, interim relief that the agency may order. 
(3) Prescribe the procedures that will be available before and after issuance of an 

emergency decision under this article.  The procedures may be more protective of the 
person to which the agency action is directed than those provided in this article. 

(c) This article does not apply to an emergency decision, including a cease and desist 
order or an interim or temporary suspension order, issued  pursuant to other express 
statutory authority. 

11460.30.  (a) An agency may only issue an emergency decision under this article in a 
situation involving an immediate danger to the public health, safety, or welfare that 
requires immediate agency action. 

(b) An agency may only take action under this article that is necessary to prevent or 
avoid the immediate danger to the public health, safety, or welfare that justifies issuance 
of an emergency decision. 

(c) An emergency decision issued under this article is limited to temporary, interim 
relief.  The temporary, interim relief is subject to judicial review under Section 11460.80, 
and the underlying issue giving rise to the temporary, interim relief is subject to an 
adjudicative proceeding pursuant to Section 11460.60. 

11460.40.  (a) Before issuing an emergency decision under this article, the agency shall, 
if practicable, give the person to which the agency action is directed notice and an 
opportunity to be heard. 

(b) Notice and hearing under this section may be oral or written, including notice and 
hearing by telephone, facsimile transmission, or other electronic means, as the 
circumstances permit.  The hearing may be conducted in the same manner as an informal 
hearing. 

11460.50.  (a) The agency shall issue an emergency decision, including a brief 
explanation of the factual and legal basis and reasons for the emergency decision, to 
justify the determination of an immediate danger and the agency's emergency decision to 
take the specific action. 

(b) The agency shall give notice to the extent practicable to the person to which the 
agency action is directed.  The emergency decision is effective when issued or as 
provided in the decision. 

11460.60.  (a) After issuing an emergency decision under this article for temporary, 
interim relief, the agency shall conduct an adjudicative proceeding under a formal, 
informal, or other applicable hearing procedure to resolve the underlying issues giving 
rise to the temporary, interim relief. 

(b) The agency shall commence an adjudicative proceeding under another procedure 
within 10 days after issuing an emergency decision under this article, notwithstanding the 
pendency of proceedings for judicial review of the emergency decision. 
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11460.70.  The agency record consists of any documents concerning the matter that were 
considered or prepared by the agency.  The agency shall maintain these documents as its 
official record. 

11460.80.  (a) On issuance of an emergency decision under this article, the person to 
which the agency action is directed may obtain judicial review of the decision in the 
manner provided in this section without exhaustion of administrative remedies. 

(b) Judicial review under this section shall be pursuant to Section 1094.5 of the Code 
of Civil Procedure, subject to the following provisions: 

(1) The hearing shall be on the earliest day that the business of the court will admit 
of, but not later than 15 days after service of the petition on the agency. 

(2) Where it is claimed that the findings are not supported by the evidence, abuse of 
discretion is established if the court determines that the findings are not supported by 
substantial evidence in the light of the whole record. 

(3) A party, on written request to another party, before the proceedings for review 
and within 10 days after issuance of the emergency decision, is entitled to appropriate 
discovery. 

(4) The relief that may be ordered on judicial review is limited to a stay of the 
emergency decision. 

Article 14.  Declaratory Decision. 

11465.10.  Subject to the limitations in this article, an agency may conduct an 
adjudicative proceeding under the declaratory decision procedure provided in this article. 

11465.20.  (a) A person may apply to an agency for a declaratory decision as to the 
applicability to specified circumstances of a statute, regulation, or decision within the 
primary jurisdiction of the agency. 

(b) The agency in its discretion may issue a declaratory decision in response to the 
application.  The agency shall not issue a declaratory decision if any of the following 
applies: 

(1) Issuance of the decision would be contrary to a regulation adopted under this 
article. 

(2) The decision would substantially prejudice the rights of a person who would be a 
necessary party and who does not consent in writing to the determination of the matter by 
a declaratory decision proceeding. 

(3) The decision involves a matter that is the subject of pending administrative or 
judicial proceedings. 

(c) An application for a declaratory decision is not required for exhaustion of the 
applicant's administrative remedies for purposes of judicial review. 
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11465.30.  Within 30 days after receipt of an application for a declaratory decision, an 
agency shall give notice of the application to all persons to which notice of an 
adjudicative proceeding is otherwise required, and may give notice to any other person. 

11465.40.  The provisions of a formal, informal, or other applicable hearing procedure do 
not apply to an agency proceeding for a declaratory decision except to the extent 
provided in this article or to the extent the agency so provides by regulation or order. 

11465.50.  (a) Within 60 days after receipt of an application for a declaratory decision, an 
agency shall do one of the following, in writing: 

(1) Issue a decision declaring the applicability of the statute, regulation, or decision 
in question to the specified circumstances.  

(2) Set the matter for specified proceedings. (3) Agree to issue a declaratory decision 
by a specified time. (4) Decline to issue a declaratory decision, stating in writing the 
reasons for its action.  Agency action under this paragraph is not subject to judicial 
review. 

(b) A copy of the agency's action under subdivision (a) shall be served promptly on 
the applicant and any other party. 

(c) If an agency has not taken action under subdivision (a) within 
60 days after receipt of an application for a declaratory decision, the agency is considered 
to have declined to issue a declaratory decision on the matter. 

11465.60.  (a) A declaratory decision shall contain the names of all parties to the 
proceeding, the particular facts on which it is based, and the reasons for its conclusion. 

(b) A declaratory decision has the same status and binding effect as any other 
decision issued by the agency in an adjudicative proceeding. 

11465.70.  (a) The Office of Administrative Hearings shall adopt and promulgate model 
regulations under this article that are consistent with the public interest and with the 
general policy of this article to facilitate and encourage agency issuance of reliable 
advice.  The model regulations shall provide for all of the following: 

(1) A description of the classes of circumstances in which an agency will not issue a 
declaratory decision. 

(2) The form, contents, and filing of an application for a declaratory decision. 
(3) The procedural rights of a person in relation to an application. 
(4) The disposition of an application. 
(b) The regulations adopted by the Office of Administrative Hearings under this 

article apply in an adjudicative proceeding unless an agency adopts its own regulations to 
govern declaratory decisions of the agency. 

(c) This article does not apply in an adjudicative proceeding to the extent an agency 
by regulation provides inconsistent rules or provides that this article is not applicable in a 
proceeding of the agency. 
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Article 15.  Conversion of Proceedings. 

11470.10.  (a) Subject to any applicable regulation adopted under Section 11470.50, at 
any point in an agency proceeding the presiding officer or other agency official 
responsible for the proceeding:  

(1) May convert the proceeding to another type of agency proceeding provided for 
by statute if the conversion is appropriate, is in the public interest, and does not 
substantially prejudice the rights of a party. 

(2) Shall convert the proceeding to another type of agency proceeding provided for 
by statute, if required by regulation or statute. 

(b) A proceeding of one type may be converted to a proceeding of another type only 
on notice to all parties to the original proceeding. 

11470.20.  If the presiding officer or other agency official responsible for the original 
proceeding would not have authority over the new proceeding to which it is to be 
converted, the agency head shall appoint a successor to preside over or be responsible for 
the new proceeding. 

11470.30.  To the extent practicable and consistent with the rights of parties and the 
requirements of this article relating to the new proceeding, the record of the original 
agency proceeding shall be used in the new agency proceeding. 

11470.40.  After a proceeding is converted from one type to another, the presiding officer 
or other agency official responsible for the new proceeding shall do all of the following: 

(a) Give additional notice to parties or other persons necessary to satisfy the 
statutory requirements relating to the new proceeding. 

(b) Dispose of the matters involved without further proceedings if sufficient 
proceedings have already been held to satisfy the statutory requirements relating to the 
new proceeding. 

(c) Conduct or cause to be conducted any additional proceedings necessary to satisfy 
the statutory requirements relating to the new proceeding, and allow the parties a 
reasonable time to prepare for the new proceeding. 

11470.50.  An agency may adopt regulations to govern the conversion of one type of 
proceeding to another.  The regulations may include an enumeration of the factors to be 
considered in determining whether and under what circumstances one type of proceeding 
will be converted to another. 



-38- 

CALIFORNIA GOVERNMENT CODE 
Title 2.  Division 3.  Part 1. 

CHAPTER 5. 

ADMINISTRATIVE ADJUDICATION: FORMAL HEARING 

11513.  Evidence and Examination of Witnesses. 
(a) Oral evidence shall be taken only on oath or affirmation. 
(b) Each party shall have these rights:  to call and examine witnesses, to introduce 

exhibits; to cross-examine opposing witnesses on any matter relevant to the issues even 
though that matter was not covered in the direct examination; to impeach any witness 
regardless of which party first called him or her to testify; and to rebut the evidence 
against him or her.  If respondent does not testify in his or her own behalf he or she may 
be called and examined as if under cross-examination. 

(c) The hearing need not be conducted according to technical rules relating to 
evidence and witnesses, except as hereinafter provided. Any relevant evidence shall be 
admitted if it is the sort of evidence on which responsible persons are accustomed to rely 
in the conduct of serious affairs, regardless of the existence of any common law or 
statutory rule which might make improper the admission of the evidence over objection 
in civil actions. 

(d) Hearsay evidence may be used for the purpose of supplementing or explaining 
other evidence but over timely objection shall not be sufficient in itself to support a 
finding unless it would be admissible over objection in civil actions.  An objection is 
timely if made before submission of the case or on reconsideration. 

(e) The rules of privilege shall be effective to the extent that they are otherwise 
required by statute to be recognized at the hearing. 

(f) The presiding officer has discretion to exclude evidence if its probative value is 
substantially outweighed by the probability that its admission will necessitate undue 
consumption of time. 

CALIFORNIA EVIDENCE CODE 
DIVISION 7.  CHAPTER 1. 

 
ARTICLE 1.  EXPERT AND OTHER OPINION TESTIMONY GENERALLY 

 
800.  Lay Testimony.   

If a witness is not testifying as an expert, his testimony in the form of an opinion is 
limited to such an opinion as is permitted by law, including but not limited to an opinion 
that is: 
   (a) Rationally based on the perception of the witness; and 
   (b) Helpful to a clear understanding of his testimony. 
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801.  Limitations to Testimony. 
If a witness is testifying as an expert, his testimony in the form of an opinion is 

limited to such an opinion as is: 
   (a) Related to a subject that is sufficiently beyond common experience that the opinion 
of an expert would assist the trier of fact; and 
   (b) Based on matter (including his special knowledge, skill, experience, training, and 
education) perceived by or personally known to the witness or made known to him at or 
before the hearing, whether or not admissible, that is of a type that reasonably may be 
relied upon by an expert in forming an opinion upon the subject to which his testimony 
relates, unless an expert is precluded by law from using such matter as a basis for his 
opinion. 
 
 802.  Basis of Opinion. 

A witness testifying in the form of an opinion may state on direct examination the 
reasons for his opinion and the matter (including, in the case of an expert, his special 
knowledge, skill, experience, training, and education) upon which it is based, unless he is 
precluded by law from using such reasons or matter as a basis for his opinion.  The court 
in its discretion may require that a witness before testifying in the form of an opinion be 
first examined concerning the matter upon which his opinion is based. 
 
803.  Exclusion of Opinion. 

The court may, and upon objection shall, exclude testimony in the form of an 
opinion that is based in whole or in significant part on matter that is not a proper basis for 
such an opinion.  In such case, the witness may, if there remains a proper basis for his 
opinion, then state his opinion after excluding from consideration the matter determined 
to be improper. 
 
804.  Opinion Based on Another Opinion. 

(a) If a witness testifying as an expert testifies that his opinion is based in whole or in 
part upon the opinion or statement of another person, such other person may be called 
and examined by any adverse party as if under cross-examination concerning the opinion 
or statement. 
   (b) This section is not applicable if the person upon whose opinion or statement the 
expert witness has relied is (1) a party, 
(2) a person identified with a party within the meaning of subdivision (d) of Section 776, 
or (3) a witness who has testified in the action concerning the subject matter of the 
opinion or statement upon which the expert witness has relied. 
   (c) Nothing in this section makes admissible an expert opinion that is inadmissible 
because it is based in whole or in part on the opinion or statement of another person. 
   (d) An expert opinion otherwise admissible is not made inadmissible by this section 
because it is based on the opinion or statement of a person who is unavailable for 
examination pursuant to this section. 
 
805.  Ultimate Issue Opinion. 

Testimony in the form of an opinion that is otherwise admissible is not objectionable 
because it embraces the ultimate issue to be decided by the trier of fact. 


